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Nsw  Hampshibk  RiFOBTa  .    •    •  Vol.  45.  1864. 
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Nsw  JsBSET  Bqxjitt  Rspobts.  •    .  VoL  17.  1864. 

Nsw  York  Rsfosts. Vols.  28,  29,  8a         1864. 
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Winston's  N.  C.  Equitt  Rxps.  .    .  1864. 

Ohio  Stats  Rspobts. VoL  16.  1864. 

Pennstlyania  Statb  Rspobts.     .  Vols.  46,  47, 48.  1864. 

Rhodb  Island  Rspobts.  ....  VoL  8.  1864. 

TszAs  Rspobts. VoL  27.  1864. 

Vebmont  Rspobts Vols.  36, 37.  1864. 

Obattan's  Viboinia  Rspobts.   .    .  Vol.  16.  186a 

Wisconsin  Rspobts. Vols.  17,  18.  1864. 
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te  pimilitM%  mA  Hm  wtuHbtK  of  fho 


AiJBiMirHl  Mjaag)  l»;  (I8lew.)18;  (28tev01%B(h  (8 Blew.)  t^  Ml 

a8ftMr.li(P.)tl;  Q,  S^  S  Bfesw.  ft  P.)  88;  (i,58t0ir.ftP.)84;(58fe8W. 

ft  P.,  and  1  Pttrtar)  88;  (l,2Partar)87;  A4Portor)88;  (4^lli,6PMH) 

8lh  («^  7  Porter)  81;  (8;  9  Ftetar)  88;  (1)  84^  85;  AS)88;  A4)87; 

(i6)88;  («^  7)41;  (7,6)48;  A  10)44;  (11,  12)48;  (18^  li,  10)48; 

08, 18)  60;  (17,  18)  88;  (18;  19)  64;  (20^  21)  88;  (22;  88)  88;  (24^  SQ 

80;  (26^27)88;  (28^29)86;  (29,80,81)88;  (81, 82;  88)  TO;  (81; 84^ 88) 

78;  (35^96,87)78;  (87,88)78;  (88)81,88;  (89)84. 
AuAjraAS^l,  2)88;  (2)88;  (8)88;  (4)87,  88;  (8)88,  41;  (6)48;  a  8) 

44,46;  (8,9)47;  (9,10)80;  (10;  11)  68;  (11,12)64;  (1^18)68;  (18; 

14)  68;  (14, 16)  80;  (16, 16)  68;  (17, 18)  66;  (18;  19)  68;  (19)  70;  (20)  98; 

(21,  22)  78;  (22,  28)  78;  (24)  6L 
C4U90unA-^l)  88,  64;  (2)66;  (8)68;  (4)60;  (6)68;  (6)66;  (7,  8|  68; 

CD,  1(1, 11)  70;  (1%  13;  14)  78;  (14,  16, 16;  17)  76;  (17, 18;  19)  78;  (19; 

20;  21)  81;  (21)88;  (22;  23)  88;  (24,26,26,27)86. 
CtemauHwrHKiriiy,  and  1,  2  Boot)  1;  (l,2lHiy)8;  (3  Day)  8;  (4  0^7)4; 

(6IHiy)6;P)6,7;(2)7;(8)8;(4)10;(6)18;  (6)16;  (7)18;  (8)80; 

(9)  81;  (10)  86,  86,  87;  (11)  87,  89;  (12)  80;  81;  (13)  88;  (18, 14)  86; 

(14)86;  (15) 88;  80;  (16)41;  (17, 18)44;  (18)48;  (19)48;  (1%  20)60; 

(20)68;  (21)64;  (21,22)66;  (22)68;  (28)60;  (23,24)68;  (26)66; 

(26,26)68;  (27)  71;  (28)  78;  (29)76;  (29, 80)  78;  (31)  81,  88;  (38)  86. 
DIL4WABS— (1  Harr.)  88,  86,  86,  87;  (2  Hair.)  80,  80;  81,  88;  (4  Hair.) 

48,  44;  (6  Harr.)  48,  60;  (1  Hout)  68;  68;  71;  (2  Hom*.,  2  Dd. 
.    Ch.)  78;  (2  Honat)  81;  (2  Howt)  88. 
fLMmA-~(l) 44,  48;  (2) 48,  60;  (8)68;  (4)64,66;  (5)68;  (6)68;  66| 

(7)  68;  (8)  71,  78;  (9)  76,  78;  (10)  8L 
€tettiA-(l T.  U.  P.  CSiaritoa) 4;  (1)4^  (2;  8)48;  (4,6)48;  (6;  7)60; 

(8,9)68;  (O;  1(964;  (11,12)66;  02.18,14)68;  06,16)6(^,  07.18,18| 
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68;  (19,  20)  66;  (21,  22,  23)  68;  (24,  2ft,  26)  71;  (27, 28)  78;  (29>  94» 
(29,  80,  81)  76;  (31,  32)  76;  (83)  81,  8a 

ILUHOIB— (Braow)  8;  (1  Scam.)  86,  86^  87,  88^  89,  80^  88, 88;  (2 
88;86;   (3Scam.)86;   (3»  4  Bouo.)  88;   (4  Scam.)  88;   (1  Gi]m.> 
(2  OUm.)  48;  (3  Gilm.)  44;  (4  Gilm.)  46;  (5  Gilm.)  48^  60;   (11> 
(11,  12)  58;  (12,  13)  64;  (13,  14)  66;  (14^  15)  68;  (15)  60;  (16)  61;  i^O, 
17)  68;   (17,  18)  66;   (18,  19)  68;  (1%  20,  21)  71;  (21,  22,  23)  74;   <23,. 
24,  25)  76;  (26,  26^  27)  70;  (27,  2«,  29,  80)  81;  (30^  31,  32,  83)  88;   (33^ 
84,  36,  36)  86. 

InuAiiA-^l  Blackf.)  18;  (2 Blackf.)  18^  80^  81;  (3  Black!)  86^  86;  (4  Blftokf.  > 
86^  89,  80,  88;  (5  Black!)  88,  88;  86^  86;  (6  Blaokf.)  86,  88^  39; 
(7  Black£.)89,  41,  48;  (8  Bladkl) 44,  46;  (1)  48^  60;  (2)68;  (2;  3> 
64;  (3)  66;  (4)  58;  (6^  6)  61;  (6;  7)  68;  (7,  8)  66;  (9,  10)  68;  (10,  11> 
71;  (12,  13)  74;  (14,  15)  77;  (16,  17)  79;  (18;  19)  81;  (20;  21)  88;  (22^ 
23)86. 

Iowa— (Morria)  89,  41,  48;  (1  G.  Greene)  48;  48;  60;  (2  G,  Gfeeoe)  98; 
(3  G.  Greene)  64^  56;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  66;  (3»  4)  SB; 
(4,  6)  68;  (6, 7)71;  (7, 8,  9, 10)  74;  (10, 11)  77;  (11,  12)  79;  (18»  14)  81; 
(14,  15)  83;  (16,  17,  18)  86. 

KannAS— (1)  81;  (1,  2)  88;  (2)  86. 

KurrucKT— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (8  Bibb)  S; 
(4  Bibb)7;  (1  A.  K.  Manh.)  10;  (2A.  K.Manh.,  andlitt  SeL  Cba.)  18; 
(3  A.  K.  Marsh.,  and  1,  2  litt)  18;  (3»  4  latt)  14;   (1,  2  Hon.,  and  6 
Litt)  15;  (3,  4  Mom.)  16;  (5,  6  Men.)  17;  (7  Man.)  18;  (1,  2,  8  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Manh.)  80;  (5,  6  J.  J.  Manh.)  88;  (7  J.  J. 
Manh.) 88,  88;  (1  Dana) 86;  (2 Dana) 86;  (3 Dana,  88;  (4Dana)89; 
(5 Dana)  80;  (6,7Dana)88|  (8;9Dana)a8;  (9 Dana, and  1  K  M(m.> 
86;  (1,  2  R  Mod.)  86;  (2;  8  B.  Mon.)  88;  (3,  4  B.  Men.)  89;  (4^  5  B. 
Mon.)41;  (5^6K  Mon.) 48;  (6B.  Mon.)44;  (7  B.  Mon.)  46;  (7,  8  B. 
Mon.)46;  (8;  9B.  Mon.) 48;  (9,  lOK  Mon.)60;  (10,  IIB.  Mon.)68; 
(12  B.  Mon.)  64;  (13  K  Mon.)  66;  (14  B.  Mon.)  68;  (14, 15  B.  Mon.) 61; 
(15,  16  B.  Man.)  68;  (17  B.  Mon.)  66;  (18  K  Mon.)  68;  (1  Mete.)  n; 
(2  Meio.)  74;  (3  Meto.)  77,  79;  (4  Meto.)  81,  83;  (I  DnvaU)  86. 

LoiliBiAHA--(I>  2,  3  Mart)  5;  (3,  4  Mart.)  6;  (5, 6, 7  Blart)  18;  (8, 9, 10;  11^ 
12  Mart)  18;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  16;  (4,  5  Mart, 
N.  8.)  16;  (6  Mart,  K.  8.)  17;  (7  Mart,  K.  8.)  18;  (8  Mart,,  N.  a)  18; 
80;  (1,2)  80;  (2,3)88;  (3,  4)  88;  (5.  G)  85;  (6,  7)  86;  (8)  88;  (9;  10) 
89;  (11)  80;  (12)  88;  (13»  14)  83;  (15,  16)  85;  (17, 18,  19)  86;  (1  Bob.) 
86;  (1,  2,  3  Bob.)  88;  (4,  5,  6  Rob.)  89;  (6,  7,  8,  9  Rob.)  41;  (10^11, 
12  Bob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  58;  (9  Ann.)  61;  (16 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (15 
Ann.)  77;  (16  Ann.)  79. 

Mam— (1  Greenl.)  10;  (2  Greenl.)  11;  (3  GreenL)  14;  (4  GreenL)  16; 
.(5  Gieenl.)  17;  (6  Greenl.)  19;  (6, 7  GreenL)  80;  (7,  8  GreenL)  88;  (8, 9 
GreenL)  83;  (10  Me.)  85;  (11)85.86;  (12)88;  (13)89;  (14)  80;  81; 
(15)  88;  (15,  16)  83;  (17)  35;  (18, 19)  86;  (20)  87;  (21, 22)  38;  (22, 23) 
89;  (23,  24)  41;  (25)  48;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  80;  81) 
60;  (31,  32)  58;  (32,  33)  64;  (34,  35)  56;  (35,  36^  37)  68;  (37)  69;  (38) 
61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (45,  46)  71;  (46,  47)  74;  (tf; 
49)  77;  (50)  79;  (51)  81;  (52)  " 


SCHXDITLS.  IS 

HiBTunMlt  i;  S^  4  H.  Ifc  M.)  1;  (IH.  ftJ.)S;  (2H.ftJ)8;  CSH.ftJ.) 
1^  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6H.  ft  J.)  14;  (7  H.  ft  J.)16|  (1 BL 
Ch.)17,18;  pH.ftG.)18;  (1,  2  OiU  ft  J.)  19;  (2  BL  Gh.,  and  2,  8  O. 
ftJ.)80;  (dBLCai.,  andSO.  ftJ.)28;  (4»  SO.ft  J.)  83;  (6^60.ftJ.) 
ff;  (6;70.ftJ.)8e;  (7  0.ftJ.)88;  (80.ftJ.)M;  (9a.ftJ.)8l; 
(lOO.  ft  J.)  88;  (11  Q.  ft  J.)  88;  85,  87;  (12a.ftJ.)88;  (lGm)89; 
(2001)41;  (3  GOI)  48;  (4  GUI)  46;  (6^  6  OOl)  46;  (t,  7  GiU)  48;  (8  GUI) 
C6;  (9GiU)68;  (1)64;  (2; 3) 66;  (4,6)59;  (6,8,7)61;  (8)63;  (9)66; 
m  11)  69;  (12, 13)  71;  (14, 16)  74;  (18,  17)  77;  (17, 18)79;  (18, 19)  81; 
n  21)  88;  (22)  SB. 

MiiManmRS-KQiiiiu^)  1;  (1)8;  (S;8,4)8;  (6,8)4;  (7, 8)5; (9, 10, 11)6; 
(U;  13, 14)  7;  (15, 18)  8;  (17)  9;  (1  Piek.)  U;  (2  Pick.)  18;  (3  Pick.)  15; 
(1, 6  PSek.)  16;  (6P!Ak.)17;  (7,  8;  9  Piek.)  19;  (9, 10  Pick.)  80;  (11,12 
TSflk.)  88;  (1%  13  Pick.)  84;  (13,  14, 16  Piek.)  85;  (16, 18  Pick.)  86; 
06;  17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  81;  (20  Pick.)  88;  (22Pick.) 
88;  (23 Pick.) 84;  (24 Pick.,  and  1,  2 Uet) 85;  (2,3Met)87;  (3,4,6 
llct)88;  (6,6,7Met)89;  (7,8Met)41;  (9,101let)48;  (II,  12 Met) 
45;  (12;  13 Met.)  46;  (1,  2 Ooah.) 48;  (3,  4  Ouh.) 50;  (60iiih.)5A; 
A80Dah.)tt8;  (6  0iuh.)58;  (7,  8  Ouh.)  54;  (9  Onah.)  55,  57;  (10 
Oiih.)  57;  (11, 12  Onah.)  59;  (1, 2  Gtmy)  61;  (3(hmy)  68;  (4  Chmy)  64; 
A8,7Gnj)66;  (8,  9,  10  Gny)  69;  (10;  11,  12  Gtmy)  71;  (12;  13,  14 
Giay)  7^  (14, 16, 18)  77;  (l,2AIln)79;(3A]lfln)80;(8;4,6AIln)81; 
(8;7AIkn)88;  (8,9A]kn)85. 

KuBAV-a  Bong.)  40, 41;  (2  Bong.)  48;  45^  47;  (1)48,51,58;  (2)65^ 
57;R3)B0;  (3)  61,  64;  (4)  66^  69;  (6)  71;  (6^  8)  78;  (8,  7)  74;  (8; 
?)  77;  (9)  80;  (9, 10)  81;  (10;  11)  88;  (11, 12)  88;  (12)  86. 

)finnM)fE4— (1)  55b  61,  66b  69;  (2)  78;  (3)  74;  (4^  S)  97;  (6^  8)  8(^  a  9 
68;  (8)  88;  (9)  86. 

IfHBnsn— (Walkflr)18;(lHow.)86,86,89,81;  (2Hbir.)88;(S,4Hoir.) 
84;  (4,  6  Bow.)  85;  (6  How.)  87;  (8  How.)  88;  (7  How.,  and  1  SmadM 
ftM.)40;  (2;3Sm0d6aftM.)41;(4,68madaaftM.)48;  (6, 6, 7 Smadaa 
ftM.)46;  (8,  9  Smadaa  ft  M.)  47;  (9,  10  Smadea  ft  M.)  48;  (11  Smadaa 
ftM.)49;  (12;  13  Smadaa  ft  M.)  51;  (13,  14  Smadea  ft  M.)  58;  (23)  55^ 
57;  (24^26)57;  (26,  26) 59;  (27,  28) 61;  (28,29,30)64;  (31,32)66; 
(33;  34)  69;  (35^  36)  78;  (38)  74;  (37,  38)  75.;  (38,  39)  77;  (30)  80. 

li«oina-(l)  18;  14;  (2)88;  (3)88,88,85,86;  (4)  88,  89,  81;  (6)  81, 
88;  (8)  84  85;  (7)  87,  88;  (8)  40;  41;  (9)  48;  (9, 10)  45;  (10, 11)  47; 
01, 12)48;  (12)  51;  (13)  58;  (14, 16)  55;  (16^  18, 17)57;  (17, 18, 19)59; 
(19;  2(9  61;  (20,21,22)64;  (22,23,24)66;  (24,26,28)69;  (26,27)78; 
"»)  75;  (29,  30,  31)  77;  (31)  80;  (32,  33)  88;  (33,  34)  84;  (34, 35)  86. 

Biv  Hampsexrb— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (6)  80;  88;  (6)  88,  85,  86; 
(7)  86,  88;  (8)  88b  89,  81;  (9)  81,  88;  (10)  84;  (11)  85;  (12)  87;  (13) 
88;  (13, 14)  40;  (16,  16)  41;  (18,  17)  48;  (18)45,  47;  (19)  48;  (19,  20) 
61;  (21,22)58;  (22,23,24)55;  (24,26,26)57;  (26,27,28)59;  (28, 
29)  61;  (30, 31, 32)  64;  (33,34)66;  (34, 36)  69;  (38, 87)78;  (37, 38,  39)  75; 
(40;  41,  42)  77;  (4%  43)  80;  (43,  44)  88;  (44,  46)  84;  (46)  86. 

Riv  JXB8XT— (Ooze)  1;  (1  Pea.)  8;  (2  Pen.)  4;  (1  South.)  7;  (2  Sonth.)  8; 
(1  Halat)  10;  (2  Halat)  U;  (3  Halet)  14;  (4  Halat)  17;  (5  Halat)  18; 
(6  Hdat)  19,  80;  (1  Sax.,  7  Halat.)  81;  (1  Or.,  1  Sax.,  7  Halat.)  88; 
(1  Sax.,  1  Ghr.)  88;  (1, 2Gr.) 85;  (2 Gr.)  87;  (3G»r.) 88^  89;  (2Qt.  Oh.) 
89;  (1  Hacr^  3Gr. Cb.)  81;  (1  Harr.,  1  Gr.  Gh.)88;  (2  Harr.,  1  Or.  CXl) 
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14  ScflKDULB. 

M;  (1  Or.  CIl,  2,  3 Han.) 86;  (3HBrr.)87;  (8 Gr.  Cb.,  1  Bpmiottr,  9^ 
.  4  Harr.) 88;  (1  Spenoer,  30r.  Ch.)  40;  (3 Or.  Oh.)  41;  (1  Spenoer,  80r. 
0h.,lHalstCh.)48;  (1  Spencer,  1  Halst.  Oh.)  46;  (1  Zab.,  2  EUek  Ch.) 
49;  (2 Zab.»  3 Hakt  Oh.) 61;  (2»3Zab.)68;  (3 Zab., 4  Hakt  Oh.)  00; 
(8Ze]».,lSiook.Oh.)67;  (4Zab.,  1  Stock.Oh.)69;  (4Zab.)ei;  (4Z»I>., 

I  Dutch.,  1,  %  3  Stock.  Oh.)  64;  (%  3  Stock.  Oh.)  66;  (1  Datch.)  e7; 
(3  Dutch.,  3  Stock.  Oh.)  69;  (3  Dutch.,  1  Beealey's  Bq.)  78;  (4  Datch.) 
9ft;  (4  Dutch.,  2  Beeoley's  Bq.)  78;  (0  Dutch.,  1  McOarter)  80;  (1  Vroom, 
I,  2  McOwter's  Eq.)  88;  (1  0.  E.  GxMn'e  Eq.)  84;  (1,  2  Vroom,  2  C.  K. 
Gfeen's  Bq.)  86. 

Ibnr  ToBB-(l>  2  Johns.  Om.)  1;  (3  Johns.  Om.,  1,  2  Osi.  Ou.,  1,  2,  3  ObI.) 
8|  (1, 2^3  Johns.) 8;  (4,6  Johns.)  4;  («^  7,6  Johns.)  6;  (9,  10^  11  Jolma.) 
6|  (12;  13, 14  Johns.,  1,  2  Johns.  Oh.)  7;  (15,  16;  17  Johns.,  3;  4  Jolma. 
Oh.)  8;  (18  Johns.,  6  Johns.  Oh.)  0;  (19  Johns.,  6  Johns.  Oh.)  10;  (20 
Jolins.,  7  Johns.  Oh.)  U;  (1  Oow.)  18;  (Hop.  Oh.,  snd2  Oow.)  14;  (3,  4^ 
6  Oow.)  16;  (6  Oow.)  16;  (7  Oow.)  17;  (8;  9  Oow.)  18;  (1  Paige,  1,  2 
Wend.)19;  (2,  8  Wend.)  80;  (2  F^  4,  0^  6  Wend.)  81;  (S;3Fkige, 
6;  7,  8  Wend.)  88;  (3  Faige)  88^  84;  (8;  9, 10  Wend.)  84;  (4Fkttge,  la 

II  Wend.)  86;  (4  Paige,  11,  12, 13  Wend.)  87;  (5  Paige,  13;  14  Wend.) 
88;  (6  Paige)  89;  (18^  16  Wend.)  80;  (8,  7  Pkige»  17,  18  Wend.)  U; 
(7  P^  19,  20  Wend.)  88;  (7,  8  Pkige»  21,  22  Wend.)  84;  (23^24^25 
Wend.,  8 P^)  86;  (2S,26Wend.,  1, 2  HOI,  9  Paige) 87;  (9Psjge»^S 
BSn)88;  (10 Pkige, 4,  6,  6 Hm) 40;  (8Hin)41;  (7 HOI,  10^  11  Paiga) 
48;  (l,2Den]0^11Pkige»lBarb.0h.)48;  (1,  2  Barb.  Oh.,  3  Denio)  45; 
(1^  6  Deuio^  2  BarK  Oh.)  47;  (3  Barb.  Oh.,  6  Denio) 49;  (1,2)49;  (2,8) 
61;  (3,4)68;  (4,8,6)66;  (((,7)67;  (7,  8;  9)69;  (SMO) 61;  (11,  119 
68;  (12,  13)  64;  (13;  14)  67;  (16, 16)  69;  (17,  18)  78:  (18;  19, 20)  75; 
(21, 22)  78;  (23,  24)  80;  (24, 25, 26)  88;  (26, 27, 28)  84;  (28, 29, 30)  88. 

Mam  Oaboliva— (1  Mart,  1  Hsyw.,  1  TayL)  1;  (2  Hsyw.,  1  Oonf.)  8; 
(1  Murph.)  8, 4;  (2  Muiph.)  6;  (1, 2  Law  Bep.)  6;  (1 T.  B.)  7;  (3  Mnxph., 
1  Hswka)  9;  (2  Hswka)  U;  (3  Hawka)  14;  (4  Hawks)  16;  (1  Der.)  17; 
(2  Dot.)  18,  81;  (1  Der.  Bq.)  18;  (3  Der.,  2  Der.  Bq.)  88, 84;  (4  Dot., 
2DeT.  Bq.)  86;  (4DeT.,  2DeT.  Bq.,  1  Der.  &B.,  1  Der.  ftB.  Bq.)  87; 
(1,  2  Dot.  &  K,  1  Dot.  ft  B.  Bq.)  88,  80;  (lDeT.ftB.Bq.,;SDeY.ftB.> 
81;  (3,4Der.  ftK,  2DeT.  ftKBq.)88;  (4DeT.ftK,2DeT.  ftKBq.) 
84;  (llred.)86;  (1  Lred.  Bq.) 86;  (2Ired.)87;  (2,3Ired.,2Ired.  Bq.) 
88;(3;4Ired.,2;3Ired.Bq.)40;  (4,  6 lred., 3 lred. Bq.) 48;  (6,8Iied. 
i;  4  lred.  Bq.)  44;  (6,  7  lred.,  4  Lred.  Bq.)  46;  (7,8Irad.,4,5Ired.Bq.) 
47;  (8;  9  lred.,  5  Lred.  Bq.)  49;  (9, 10;  11  lred.,  6  Lred.  Bq.)  61;  (11 
lred.,  7  lred.  Bq.)  68;  (12, 13  Lred.,  8  lred.  Bq.)  66;  (13  Irad.,  8  Ind. 
Bq.,  BoabeeL.,  Buabee  Bq.)  67;  (BusbeeL.,  1  Jones  L.,  Bnabee  Bq.,  1 
Jones  Bq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Bq.)  68;  (2  Jones  Bq.,  2,  8 
Jones  L.)64;  (3;  4  Jones  L.,  2;  3  Jones  Bq.)  67;  (3  Jones  Bq.,  4, 5  Jones 
!«•)  89;  (5,  6  Jones  L.,  4  Jones  Bq.)  78;  (4, 5  Jones  Bq.,  7  Jones  L.)  76; 
(6, 6  Jones  Bq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Bq.,  8  Jones 
L.)  88;  (1  Winst  L.)  84;  (1,  2  THnst.  L.,  Winst  Bq.)  86. 

QbioMD  13;  (2)  16;  (3)  17;  (4)  19, 80;  (5)  88, 84;  (6)  86, 87;  (7)  88, 80; 
(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14,  15)  48; 
(18)  47;  (17)  49;  (18)  61;  (19)  68;  (20)  66;  (1,  2  Ohio  St)  69;  (8,  4 
0idoSt)68;  (4,  6  Ohio  St)  64;  (6,  8  Ohio  St)  67;  (7,  8  Ohio 8t)  70; 
A  9)  98|  11^  11)  78;  (12)  80;  (13;  14)  88;  (14)  84;  (16)  86. 
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[DM,  76;  (1.  8)80;  (8)8»,  84. 

fmnarLrAMik^l  Add.,  1,  2,  SDtXL,  1,  STastii)  1;  (1  BId. A 4 Tastii)  8; 
IIBiii.)^  A4Biii.)6;  A6Bm.)6;  (1,  S  teg.  ft  R.)  7;  A4teg.ft 
B.)8;  A6teg.ftR)9;  (7  8«g.  *  R.)  10;  A  9  Savg.  ft  R.)  U;  (10 
flacg.  ft  R)  18;  (11,  18  Safg.  ft  R)  14;  (18  Seig.  ft  R)  15;  (H  15.  16 
8acg.  ft  R)  18;  (17  teg.  ft  R)  17;  (1  B*wle)  18;  (8  Bftwle)  19;  (8 
BmtK  1.  8  Fter.  ft  W.)81;  (3  Bsirl^  8»  8  Paiir.  ft  W.)88^  84;  (4 
BmtK  1,  8  Watti)  88;  (4  Bswl%  8»  8  Watti)  87;  (SBftwIe,  4  WaUa) 
88;  (1  Whvt)  88;  (1,  8Wliart,  6Watti)80;  (6  Watte,  S  Wbart)  81; 
(7Watta)88;  (4Wliart)88;  (8b9WattB,4^  6Wbart)84;  (9, 10 Watte, 
•  WlMVt)88;  (6 Whari,  1,  8»  8 Watte  ft  &) 87;  (3Watteft&)88f 
A\5Wattefta)88;  (8,  6  Watte  ft  &)  40;  (7,  8,  9  Watte  ft  &)  48; 
0.8Fi.8t)44;  (S; 8^ 4, 6) 48}  (0^0^7)47;  (7,8,9,10)49;  POI 11, 18) 
U;  m  14, 15)88;  (i^  17, 18) 55;  (18^  19, 9Q57;  (80^ 81) 68;  (88) 80| 
IB;  89^  94) 88;  (84,85)64;  ^87) 67;  (88^89)70;  (28^80181,88)78; 
182;  89;  84)  76;  (85,88,87)78;  (88,89^44,41)80;  (41,44  4«)  68;  (4i 
45,4Q84;  (46,47,48)86. 

lsLA]ii>-m)19,86,61,68;  (8) 65,  87, 60|  (8) 68f  f8;4)t7|  (4,6) 
7^  p)  98;  (6)  75,  78;  (7)  80;  88,  84;  (6)  86. 

OiBOUVA— (1,  8  Bay,  1  Daaan.  Eq.)  1;  (8  Daaan.  1^,  1  Brar.)  8| 
|8  Brar.)  8;  (3  Deaaa.  Eq.,  8  Brar.)  4;  (I  Daaan.  Bq.,  8  Brar)  5| 
(4 Daaan.  Bq.,  SBrar.)  6;  (1  NofetftM.)  9;  (1  KoteftM.,  1  lfflOord)10| 
(1>  8  Hm)  18;  (2McOoid)18;  (1  Haip.  Eq.)  14;  (8  MoOord)  15;  (1,  8 
MeCmd  Gh.)  16;  (4  McOord)  17;  (1  Harp.)  18;  (1  Bai)  19;  (1,  8  BaL, 
lBaiBq.)81;  (2  BaL,  1  Bai  Eq.,  1  Bifih.Eq.)88|  (1  Bifih.  Bq.)  84} 
(imi,lHiUCh.)86;(2Hill,l,2HinGh.)87;  (8  Hfll  Oh.)  88;  (3  HOI, 
1  Bil07»  1  Bilay  Ch.,  2  Hill  Oh.)  80;  (Dodlay)  81;  (Bioa)  88;  (Ohavaa) 
84;  (1  McMiilL)  86;  (1  McMulL  Eq.,  2  McMoll.)  87;  (8  IfoMiiU.,  1 
8peanBq.)89;  (1  Spaan,  1  Spaara Eq.) 40;  48;  (1  Bibh.  Eq.,  1  Biah.) 
8 Spaara) 48;  (1,  2 Rieh.,  1,  8 Bieh.  Eq.) 44;  A4Bich.)45;  (8Bifih. 
Bq.)  48;  (1  Strab.  Eq.,  1,  8  Stnb.)  47;  (2;  3  Stnb.,  8  Stroh.  Eq.)  49} 
(8;  4  Steoh.,  3  Strok  Eq.)  51;  (4,  5  Strob.,  4  Biah.,  4  Stroh.  Bq.)  58; 
(8,4Baali.Eq.,4,6,6BiaiL)55;  (4  Bieh.  Bq.,  5  Bieh.)  57;  (6,6Bieh. 
Bq.,  6  Baah.)  6(^  («;  7  Biah.  Eq.,  7,  8  Biah.)  68;  Of  6  Blob.  Bq.,  8;  9 
Baoli.  L.)  6^  (4  lOBioli.  L.)  67;  (8;  OBiah.  Eq.,  10;  11  Biah.  L.)  70; 
(lOBiah.  Bq.,  11  Baoli. L.) 78;  (12 Biah.  L.,  11  Biah.  Eq.)76;  08 Biah. 
L.,  11,  IS  Biah.  Bq.)  7a 

SnuHO-O  Ofart)  8;  (1  Ooak%  8  Orart)  5;  (3,  4,  6  Hay.)  9;  (Ptek)14; 
(IL  ft  T.  17;  (1,  %  3  Yai8.)84;  (4,  5  Yaig.)  86;  («;  7  Targ.)  87; 
6  Tafg.)  89;  (9;  10  Targ.)  80;  (10  Yaig.)  81;  (1  Mai^i)  88;  (1  Humph.) 
84;  (2  HomplL)  86,  87;  (3  Hnmph.)  89;  (4  Humph.)  40;  (5  Humph.) 
48;  (6  Hmastu)4€}  (7  Humph.)  46;  (8  Hnm^)  47;  (8;  9  Hnmph.)  49; 
9, 10  Hunph.)  51;  (10;  11  Hnnq^)  58;  (1  Swan)  55, 57;  (2  Swaa)  58; 
a  Snaad) 60;  (1,  8 Snaad)  68;  (2  8naad)64;  (3Snaed)65;  (3,4SiMad) 
67;  (4,  58naad)  70;  (5  Snaad,  1,  2Haad)  78;  (2,  3  Haad)75;  (1  Cold* 
waa)7a 

TBua-(l)46;  (2)47;  (3)49;  (4,6)51;  (5,6)55;  (6)56;  (7,  8;  9)58; 
(9;  10;  11)  60;  (11, 12;  13)  68;  (13, 14, 15)  65;  (16,  17,  18)  67;  (18;  19, 
80)70;  (20;  81,  22)  78;  (22)75;  (28;  24)  76;  (25,  25  Snpp.)  78;  (26) 
80;  88;  (86,  87)  84;  (27)  86. 


16  Sghbdulb. 


TtaMon-a  N.  OU^,  1  D.  ddp.)  1;  (1, 8  TjrM  S;  (1  B.  Ohi^)  t,  Uj 
(1  Aik.»  2 D.  Qiip.)  10;  (2  Aik.)  16;  (1)  18;  (2)19,81;  (3)81»88;  (4) 
8Q»84;  (6)88;  (0)87;  (7)89;  (8)80;  (9) 81;  (10) 88;  (11) 84;  (12)88; 
(13)89;  (14)89;  (16)40;  (16, 17)48;  (17,  18)44;  (18, 19)46;  (19)49; 
(29)  49;  (20^  21)  60;  (21,  22)  88;  (22,  29)^54;  (23)  56;  (24, 26)  68;  (25, 
26)  60;  (29,  27)  88;  (27,  28)  66;  (28,  29)  09;  (29)90;  (30^31)98;  (31, 
12)  96;  (3a;  38)  98;  (33^  34)  80;  (36)  88;  (36,  36)  84;  (36^  37)  8& 

TlMiHXA— (1  j€fl:,  1,  2WMai.,  1,  2  CUl)  1;  (3^  4^  6  CU1)8;  (1,  2  Hon.  AM., 
6  CUl)  8;  (4  Hon.  ft  M.,  1  Miml)  4;  (1  Va.  Om.,  %  3  MnnL)  6;  (4  Moiif.) 
6;  (6  Miml)  9;  (6  Miml)  8;  (1  (Him.)  9;  (1  Band.)  10;  (2  Band.)  14; 
(3^  4^  Band.)  16;  (6 Band.)  16;  (6 Band.)  18;  (lLeigh)19;  (2Laic^)81; 
(3Lai«^)88;  (3^  4 Leigh)  84;  (4 Laigji) 86;  (6Laic^)89;  (6Lei^)80; 
(7Ld£^)80;  (8Laifi^)81;  (9  Leigh)  88;  (10  Leigh)  84;  (llLaifi^)86s 
(11, 12Ui|^)  89;  (1  BoK)  89, 40;  (2  BoK)  40;  (1  Gratt)  48;  (2(3fatt.) 
44;  (3Gntt)46;  (4Gfntt)49;  (4,  5  Gh»tt)  60;  (^6Gh»tt)6S; 
(7Gntt)  64;  (7,  8  Gratt)  66;  (9Gntt)  68;  (9^  lOGratt)  Wi  (H 
Ofitt) 68;  (12 Gratt)  66;  (13 Giatt) 69;  (13(aTatt.) 90;  (14(3xatt)  98| 
(16  Qcatt)  96;  (16, 16  Cdatt)  98;  (16  OnU.)  80^  84^  88. 

Wnoomiv— (1  FSn.)  88,  40^  48,  44;  (2  Fin.,  1  Chand.)  68;  {^Zl^bL,%9 
Ohand.)  64;  (3  Fin.)  66;  a  2)  60|  (8)  68;  (4)  66;  (6)  68;  (6)  90;  (7)  V8f 
(7,  8;  %  10)  96;  PO^  11«  12)  98;  03^  14  80;  (14, 16)  88;  (16^  17)  84g 
(17, 18)  86. 
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SooreU  Y.  Bozall 177,182 
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Toronto. 

ftt  lfxom«Aji.  SHI 
loBi  Vmoum  wnx  I^s  vD  RiwfiB  flOB  Kbwlt  Djwjuvibsd  Wmiw  ov 
AoBT^  Bofvi^  'WxiCH  HAD  Pamid  nvio  JuiWMMTy  wImm  the  bond 
«M  |^v«n  hj  tffttt  aganl  to  wtcart  bii  Mooontiiif  and  paymtnl  of  ■qbm 

MB^Hiy  iHkd  »o  iMMWt  of  diMowiag  thai  tlio  agw&t  had  rtoaiTad  tfao 

nonnf  a*  tte  tiano  of  tho  mdition  of  tho  foniMr  jwdgmit;   and 

Iha  tiMidalflnt   oonooalmwit»  npon  iti   dJaoovwy,  oonathntad  a  new 

WomA^  — *<^  ancli  oonoaalmoiit  is  a  anfBuiont  naaoA  for  Bal  iDfllodiBfl  tfaa 

■na  in  tba  origiiial  pleadjng  and  jwdgmwl 

WiB  B  PBorBBX.T  8aid  90  Ifccof  Of  K^vB  ov  PiMoiir  on  QowaMMumn 

fram  irbom  tho  oommand  on  tha  laoa  of  tha  writ  appaata  ta  anwmata. 
QmnofH  TO  Wnn;  that  It  n  nor  Twm>  nr  JXamm  ov  Piopij^  will 
Bor  an  Auucwbd  aa  an  ol^aotlon  that  tha  atyla  of  tha  writ  waa  not  in 
Iha  nana  of  tha  poopK  or  that  it  did  nnl  ran  hi  thdr  naaaa.  Thaoowta 
win  not  pannit  tfaa  amandmant  of  an  objaotlon  widoh  ia  pnfaly  taoh* 
niaaL  and  which,  aa  amandad*  woold  tand  ta  ofirthraw  aohitantial 


Iv  July,  1868,  defendantfl  in  error  oommeiioed  an  Mtion 
against  R.  M.  Chitlendon  as  principal,  and  Johnson  and 
Andrews  as  soreties,  upon  a  bond  given  by  them  conditioned 
that  Chittend(m  shonld  properly  account  for  and  pay  oyer  to 
defendants  in  error  all  sums  of  money  which  he  colleoted  as 
their  agent  In  September,  1868,  the  company  recovered  a 
judgment  fixr  $2,000,  the  penalty  of  the  bond,  and  had  their 
damages  assessed  at  $666.  In  November,  1868,  tcire  facia$ 
issued  upon  this  judgment    It  was  entitled  ^  The  People 
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60  Johnson  v.  Provincial  Insubancb  Co.        [BGch^ 

of  the  State  of  Michigan  to  the  Sheriff  of  the  C!oiint7  oT 
Wayne,  Greeting."    The  writ  then  proceeds  to  recite  the  re- 
oovery  of  the  judgment  above  mentioned,  that  ezecutioD 
was  issued  against  Chittendon,  Johnson,  and  Andrews  for 
$565  and  costs.    It  then  redtes  the  bond,  with  its  oondi* 
tions,  and  also  the  proceedings  leading  up  to  the  former 
judgment    Then,  as  a  new  breach  of  this  bond,  it  was  alleged 
that,  previous  to  the  commencement  <^  the  action  and   the 
rendition  of  judgment  therein,  Chittenden  had  received  on 
their  account  and  as  their  agent  $302,  which  he  had  since 
been  requested  to  pay  back,  but  that  he  had  refused  to  do  so; 
that  at  the  time  of  the  rendition  of  their  former  judgment^ 
defendants  in  error  had  no  knowledge  that  Chittenden  had 
received  this  money  or  any  part  thereof,  that  he  had  denied 
having  received  the  said  sum,  and  had  wrongfully  concealed 
the  fact  of  its  receipt  from  the  company.    The  writ  then  com- 
manded Chittenden  and  Johnson  (Andrews  being  dead)  to 
appear  and  show  cause  why  judgment  should  not  be  recovwed 
against  them  for  this  sum.    It  was  then  tested  in  the  name 
of  the  circuit  judge. 

Moore^  for  the  defendant  in  error. 
Hofbrooh^  for  the  plaintiff  in  error. 

By  Court,  Campbell,  J.  The  judgment  below  was  tendered 
nn  a  9eire  facias^  to  recover  upon  further  breaches  of  a  bond 
which  had  passed  into  judgment  against  Roderick  M.  Chitten- 
den as  principal,  and  Hiram  R.  Johnson  and  Hiram  R. 
Andrews  as  sureties.  The  bond  was  given  for  the  purpose  of 
securing  the  insurance  company  against  the  misconduct  of 
their  agent.    Judgment  was  given  on  demurrer. 

It  was  alleged  as  error  that  the  breach  set  forth  in  the  •dre 
faeiM  is  the  same,  or  a  part  of  the  same,  set  forth  in  the  origi- 
nal declaration.  The  scire  facias  avers  that  the  money  now 
claimed  was  received  by  Chittendon  before  the  original  suit, 
but  that  he  concealed  that  fact  from  the  company,  and  that 
they  knew  nothing  of  it  when  the  judgment  was  rendered. 

The  bond  was  given  to  secure  an  accounting  as  well  as  pay* 
ment;  and  this  was  necessary,  for  the  obvious  reason  that,  gen- 
erally, an  insurance  company  has  no  means  of  discovering  the 
receipt  of  money  until  the  agent  informs  his  principal  of  the 
tB/d.  An  agent  cannot  be  permitted  to  set  up  his  own  wrong, 
to  avoid  a  liability;  and  if  he  kept  the  company  in  ignorance 
of  his  receipts,  he  cannot,  on  that  ground,  object  that  they 
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ba^eAot  acted  aa  if  they  know  what  they  did  not  know.  Our 
Btatate  makes  a  iGraadolent  oonoealment  of  a  canae  of  aotion 
a  groiind  for  excepting  it  from  the  statate  of  limitationa : 
Compt  LawB,  sec  5372;  and  if  it  avails  fiar  snob  a  purpose,  it 
must  equally  avail  in  a  case  like  the  present  The  $eirefac%ai 
avers  that  it  is  a  new  breach,  and  gives  the  fraudulent  con- 
cealment as  a  sufBdent  reason  for  not  including  it  in  the  origl* 
nal  pleadings  and  judgment 

It  is  also  objected  that  the  9cire  faeia9  is  not  tested  in  the 
name  of  the  people  of.the  state  of  Michigan.  It  does  nm 
in  the  name  of  the  people  of  the  state  of  Michigan,  and  coo- 
fbrms  in  this  regard  to  the  BngUsh  practice,  and  that  of  the 
United  States  courts,  and  probably  most  of  the  state  coorta. 
A  writ  is  properly  said  to  run  in  the  name  of  the  person  or 
government  from  whom  the  conmiand  on  the  face  of  the  writ 
appears  to  emanate. 

Had  not  the  words  ^  in  the  name  of  the  people  of  the  stai* 
of  Michigan  **  been  inserted  in  the  constitution  between  in* 
verted  oonmias,  so  as  to  favor  the  idea  that  the  phrase  must 
be.  used  verbatim^  no  difBculty  could  arise  in  this  case  about  it 
Whether  the  constitution  can  be  satisfied  by  a  substantial 
compliance,  has  been  left  unnecessary  lor  decision  in  the  case 
befim  us,  as  the  objection,  which  is  purely  technical,  is  itself 
insufficiently  taken.  The  constitution  does  not  require  writ! 
to  be  tested  in  the  name  of  the  people.  The  statute  requires 
them  to  be  tested  in  the  name  of  the  circuit  judge.  It  is  the 
style  of  the  writ  which  must  be  in  the  name  of  the  people: 
CompL  Laws,  sec.  4107.  As  the  statute  is  express  upon  this 
subject,  the  defendant  in  error  was  justified  in  assuming  that 
the  objection,  being  pointed  at  the  test  of  the  writ,  was  not 
well  taken.  We  are  reluctant  to  allow  a  party  to  lose  a 
ground  of  error  which  we  can  see  he  probably  designed  to  take 
merely  because  of  a  slip  in  misapplying  a  technical  phrase; 
but  the  objection  itself  is  so  technical  that  we  should  not  feel 
justified  in  allowing  such  an  amendment  as  would  rectify  the 
slip  to  the  overthrow  of  substantial  justice. 

The  other  grounds  of  error  were  not  pressed. 

Judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 


As  OsNx&AL  KmM,  JuDOMivT  or  GouBT  ov  CoKnTEMT  JuBBDicranr  m 
OoiroLUBiTi^  not  only  m  to  the  sabject-matter  actually  dotenninad,  bot  ai 
Id  an  other  mattem  which  the  parties  might  haye  litigated  and  hare  had  da- 
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cidad  in  the  oaioM:  Mmbmj  t.  (hmier,  83  Am.  Deo.  826;  JRSvt.  Clafke^  70 
Id.  603.  So^  an  eotire  demand  oannot  be  split  up  to  m  to  antlioriae  the  Mng- 
iqg  of  aerenl  suite  thereon;  in  all  sadh  oases  the  judgment  in  the  first  aotioa 
In  which  a  part  of  the  demand  was  pat  in  suit  can  be  pleaded  in  bar  to  any 
sabseqnent  aotion  in  the  same  transsotion:  Beiidemagk  t.  Coda,  32  Id.  448; 
BsocA  T.  Vraim,  49  Id.  809,  and  notes.  Bat  the  qaastion  of  a  ^*«»^**>i"*"^ 
of  part  of  plaintiff's  oanse  of  action  does'  not  enter  Into  tiie 
efthese 


Gabd  V.  Stbyens. 

p2  MicnoAir,  »2.J 

Hot  OmnanroQ  OvAMAxn.^A  oontinaing  gaaran^  Is  nolgli 
letter  whioh  says:  ''If  yoa  will  let  the  bearer  have  what  leather  he 
and  oharge  the  same  to  himself,  I  will  see  that  yoa  will  have  ywu  paj  im 
a  reasonable  length  of  time."  Its  operation  Is  Umited  to  a  ain^  por- 
diase  or  transaction. 

ArruoAXiON  or  PATiuinre.  —  Where  a  merchant  sells  goods  to  a  oostomsr 
onder  a  guaranty  from  a  third  person  that  tfa^  will  be  paid  for,  and 
afterwards  sells  him  other  good%  the  first  monqr  he  reooETes  from  thn 
purchaser  should  be  applied  to  the  payment  of  the  goods  oorered  by  thn 
guaranty. 

CtMTDiuiiio  GuAnANTT — PBttUMFnoNB  ABTO,^  UnlosB  OBO  booomes  soretj 
for  another,  without  limitation  as  to  time  or  amoont^  In  express  tsnne  or 
by  dear  implication,  the  court  wHl  not  presume  snob  an  Intsntifln  on  hta 
part 

Cm  n  Madi  iob  Rbtibw  ov  Both  Law  aitd  Waoo,  It  n  no* 
KaanauiT  that  Casm  should  Statb  that  it  contains  all  the  eridenos^ 
as  this  wiU  be  presumed,  unless  the  contrary  appears  on  the  faoe  ef  Ihn 
itseU. 


The  opinion  statee  the  oase. 

Walker^  for  the  plaintiff. 

Lothropj  for  the  defendant 

B7  Court,  Mannino,  J.  The  action  is  attwrnpiU  ton  the  priM 
of  leather  sold  to  one  Oatee,  on  the  following  guaranty: 

""  St.  Joseph,  Sept  18, 1858. 
^Joseph  Gabd. 

^Dear  Sir, — If  70a  wiU  let  the  bearer  have  what  leather 

be  wants,  and  charge  the  same  to  himself,  I  will  see  that  yon 

have  yonr  pay  in  a  reasonable  length  of  time. 

"  Yours,  etc.  J.  E,  Stevens/* 

As  plaintiff  sold  leather  to  Gates  at  several  different  timeSi 
and  for  different  amounts,  the  first  question  is,  whether  the 
guaranty  is  limited  as  to  time.  We  think  it  limited  to  a  single 
purchase  or  transaction.    We  must  hold  this,  or  that  it  is  mi« 
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liinitftd  both  as  to  time  and  amount.  Byerj  person  is  sufK 
posed  to  have  some  regard  to  his  own  interest;  and  it  is  not 
reasonable  to  presume  any  man  of  ordinary  prudence  would 
beoome  surety  for  another  without  limitation  as  to  time  or 
amount^  unless  he  has  done  so  in  express  terms,  or  by  clear 
implication.  If  the  guaranty  was  limited  in  express  terms, 
either  as  to  time  or  amount,  but  not  as  to  both,  it  might  be 
said  it  was  the  intention  of  the  guarantor  to  leave  it  open  as 
to  the  other,  or  that  a  further  limitation  could  not  be  implied. 
But  where  it  contains  no  express  limitation  as  to  either,  and 
there  is  nothing  in  the  instrument  itself  from  which  it  can  be 
inferred  that  it  was  the  intention  of  the  guarantor  to  leave  it 
open  as  to  both,  we  think  it  must  be  understood  as  referring  to 
a  single  transaction.  The  case  of  Rogen  v.  Warner^  8  Johns. 
119,  and  Whiiney  v.  Orooij  24  Wend.  81,  we  think  are  correct 
in  principle,  and  not  in  conflict  with  any  of  the  cases  dted  on 
the  argument  by  plaintifTs  counseL 

We  are  further  of  opinion  that  the  first  moneys  afterwards 
received  by  plaintiflP  on  Ghites's  general  account  should  be  ap- 
plied in  payment  of  the  leather  sold  on  the  guaranty. 

It  was  objected  on  the  argument  that  it  does  not  appear 
fium  the  case  that  it  contains  all  the  evidence.  That  is,  as 
we  understand  the  objection,  that  it  is  not  so  stated  in  the  case 
itsell  It  is  not  necessary  that  it  should  be.  When  a  case  is 
made  for  review  of  both  law  and  fSeusts,  it  is  presumed  to  con- 
tain all  of  the  evidence,  unless  there  is  something  on  the  face 
of  the  csie  itself  indicating  the  contrary. 

The  judgment  below  must  be  reversed,  and  a  judgment  be 
entered  for  defendant,  with  the  costs  of  both  courts. 

Habtin,  C.  J.,  and  Campbell,  J.,  concurred. 
Chbistiamct,  J.,  did  not  sit  in  this  case. 

floK  SzivrLH  ov  OoaroruiHO  Ov^abaiitu^  Me  tlia  f ollowiiig  cMei»  wImn 
mrtam  iiiftnuiieDti  were  held  to  amount  tonioh:  Menard  v,  Seudder,  66  Am. 
Dee.  610;  Lowe  r.  BedbwUh,  SS  Id.  e&9;  SeoU  r.  MyaU,  90  Id.  4SR;  46Id.484t 
Oaimr.  MeKee,&ild.  645;  MkhiganStaUBamkr.  Peck,  65  Id.  234,  end  the 
■otae  to  theee  eeeea 

Hie  following  Is  not  a  oonthuiing  gnaraaty:  ''Meaan.  F.  O.  ft  GobS  I 
hereby  guarantee  to  yon  the  payment  of  moh  amoont  of  goodi,  at  a  credit  of 
one  year,  not  exceeding  five  hnndred  doUara,  aa  yon  may  credit  to  John  & 
PMntue"!  Felhwe  ▼.  PrenHa,  46  Am.  Dea  684. 

AmJCATiOH  or  FAnaam,  — Role  aa  to  applioation  of  paymenta  i%  thai 
whmk  the  debtor  makee  a  payment  ha  haa  a  right  to  direct  to  wbaA  debt  It 
dball  be  applied;  in  caie  he  giree  no  diiectiui,  the  crediter  may  make  the 
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•ppBwiifchm  to  claims  then  diwx  Parht  r.  Ingrem^  56  Am.  Deo.  163.  Where 
MHiber  party  makoo  the  appUoatioii,  tho  Uw  wiU  make  it  aococding  to  tbe 
Joatioe  of  the  particiilar  oaae»  in  wUm  of  all  the  attendant  oireamitaaoees 
8mUh  T.  Xofd,  87  Id.  621.  In  the  abeenoe  of  the  implication  of  a  payment  by 
the  partiea»  the  law  appropriatee  it  to  eactingaish  the  oldest  ehaiges  MtKiwmU 
T.  JTeefof,  68  Id.  291;  JfOfer  t.  ifilfer,  89  Id.  607;  Park$  y.  /ivrom,  66  U. 
163.  Bat  in  Pitfnam  v.  RmM,  42  LL  478»  it  is  said  that  the  Uw  will  a^y 
it  to  the  debt  having  the  poorest  seoority. 

Thb  primoipal  oasb  n  oitbd  in  Birdmdl  v.  Beaeockf  82  Ohio  BL  177* 
where  it  was  held  that  the  following  letter,  addressed  to  a  lumber  merohaat^ 
**  Please  send  my  son  the  lomber  he  asks  for,  and  it  will  be  all  rights  **  U  no4 
a  oentinning  gnaranty,  bat  was  onnflned  to  one  transaction.  Also^  that  pay- 
msnts  afterwards  made  by  the  son  on  aoooont  will  be  appUsd  hi 
of  the  first  parohase. 


FiQUET  V.  Allison. 

112  MicRxexv,  n&i 
OomrsBfliOH  urwuir  Co-tinaittb.— Where  plaintifii  niaed  n  erap  of 
grain  on  shares  npon  the  land  of  defendant^  and  after  it  wae  oat^  de- 
fendant hanled  it  cit,  had  it  thrashed  and  pat  in  his  granary,  refused  to 
give  any  of  the  grain  to  plaintifls,  and  denied  having  any  for  them,  thin 
abeolnte  denial  of  the  rights  and  title  of  his  oo-tenants  amoonts  to  n 
eonversion. 

DoOfBIXB  THAT  THXHX  OAN  M  Ko  CONTXRSION  UTWSXN.Co-TIVAim  Spplisa 

to  things  which  in  their  natore  are  so  far  indivisible  that  the  share  of  one 
cannot  be  distingaished  from  that  of  another,  and  not  to  saeh  artibles  as 
grain  or  money,  which  are  sasoeptible  of  oonvenient  diyision. 
AtfUMnoT  lOB  OoNYXBSiON,  wiTHODT  Pboov  ov  Salk.  — Where  plaintifib 
raised  a  crop  of  grain  on  shares  apon  defendant's  land,  and  defendant 
takeo  possession  of  the  entire  lot^  and  refoses  to  falfiU  his*oontract  of 
giving  up  a  portion  to  plaintiflfs,  and  his  oondnot  shows  a  determination 
to  keep  their  share,  he  is  bound  to  pay  for  it^  and  plaintiflfs  may,  by  their 
oonsent^  oonvert  the  transaotion  into  n  sals^  and  maintain  ammmfpti^  tar 
the  prioe  of  their  grain. 

The  opinion  states  the  case. 
Lothropf  for  the  plaintiffs. 
Wilcoa^  for  the  defendant 

By  Court,  Campbell,  J.  Plaintifib  sued  defendant  for  tiis 
Talue  of  certain  grain,  in  which  they  claimed  an  undivided  in- 
terest, and  which,  upon  demand  of  their  portion,  he  refused  ta 
surrender,  denying  their  rights. 

The  grain  was  grown  on  shares  upon  defendant's  land  by 
one  William  Jarvis,  who  was  to  have  possession  from  April, 
1858,  to  April,  1859,  and  to  put  in  crops  on  shares,  and  to  do 
other  farm  duties  upon  shares  of  other  produce.    Some  ques* 
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iion  was  raised  oonoerning  hifl  complete  fulfillment  of  the 
ynaiaoB  arrangemente;  but  as  there  is  no  proof  thai  it  was 
agreed  his  rights  in  the  crops,  as  a  tenant  in  common,  should 
km  forfeited  by  non-fulfillment  of  any  other  conditions,  and  as 
Ihere  ia  no  proof  of  damages  growing  out  of  snch  non-fulfill- 
ment,  it  becomes  unnecessary  to  consider  whether  the  evidence 
will  or  will  not  warrant  a  conclusion  that  he  failed  in  any 
duty.  As  the  case  stands,  he  was  Tery  clearly  a  tenant  in 
-common  in  the  crops. 

While  they  were  yet  growing,  he  mortgaged  them  to  plain- 
tifb,  who,  at  the  proper  season,  caused  them  to  be  harrested, 
when  they  were  drawn  off  by  defendant,  who  thrashed  the 
grain,  and  put  it  in  his  granary.  He  seems  to  have  intimated 
some  formal  objection,  in  the  outset,  to  the  right  of  any  one 
but  himself  to  cut  the  grain;  but  subsequently,  while  it  was 
being  cut,  recognized  plaintiffs'  privUege  to  do  sa 

Two  questions  arise  upon  the  facts: — 

1.  Whether  defendant's  denial  and  refbsal  to  reoogniie 
plaintiffs'  rights,  or  deliver  their  share,  amounted  to  a  conver- 
sion; and  2.  Whether  assumprit  will  lie  for  such  a  conversion; 
no  sale  being  proven,  except  of  a  trifling  portion  of  grain,  not 
equal  to  the  defendant's  own  separate  interest 

It  is  laid  down  by  most  of  the  authorities  that  a  refusal,  by 
^ne  tenant  in  common  of  a  chattel,  to  relinquish  possession,  is 
DO  conversion,  because  each  has  as  good  a  right  fo  the  posses- 
flion  as  the  other.  But  it  can  hardly  be  questioned  that  the 
tefusal  of  any  one  to  give  up  to  another  that  to  which  such 
other  has  a  better  right,  would  be  a  conversion.  The  doctrine 
referred  to  applies  to  things  in  their  nature  so  far  indivisible 
that  the  share  of  one  cannot  be  distinguished  from  that  of 
another.  But  it  can  have  no  reasonable  application  to  such 
commodities  as  are  readily  divisible,  by  tale  or  measure,  into 
portions  absolutely  alike  in  quality,  as  grain  or  money.  When 
one  person  is  entitled  to  half  of  twenty  bushels  of  wheat  in  a 
mass,  he  is  entitled  to  have  ten  buRhcls  in  severalty;  and  it 
would  be  destructive  of  all  his  beneficial  rights  to  hold  that 
his  co-tenant  in  the  heap  could  refuse  a  division,  when  prop- 
-erly  demanded;  or  that  one  who  held  one  hundred  dollars  for 
himself  and  a  co-tenant  could  retain  the  fifty  dollars  of  each. 
In  the  case  at  bar,  defendant  refused  to  give  up  any  portion  of 
ihe  grain,  and  denied  that  he  had  any  grain  for  the  plaintiffs, 
fiuch  an  absolute  denial  of  title,  and  refusal  to  recognise  the 
eights  of  his  co-tenants  at  all,  would,  we  think,  amount  to  a 
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ooayersion,  under  any  circnmstancoB.  It  is  diffionlt  to  see 
how  a  sale  would  work  any  greater  prejudice  to  the  oo-teoantBi 
who  are  effectually  deprived  of  their  property,  so  fiur  as  it  is 
in  his  power  to  deprive  them. 

The  question  then  arises,  whether  an  action  properly  lies  in 
oMunipnt.  It  is  said  in  several  of  the  oases,  that,  where  pro^ 
erty  has  been  tortiously  taken,  and  converted  by  sale,  the 
owner  may  affirm  the  sale,  and  sue  fur  the  prooeeds  in  a«» 
9wnp9U;  but  that  where  there  has  been  a  conversion  without 
sale,  the  tort  cannot  be  waived.  It  certainly  is  somewhat 
anomalous  to  place  parties  in  contract  relations  against  their 
will,  where  no  privity  exists;  and  the  cases  where  it  is  permit- 
ted seem  to  be  justified  only  on  the  ground  that  no  prejudice 
can  result  to  the  defendant  by  allowing  it.  But  where  a  party 
commits  a  breach  of  a  duty,  which  the  law  implies  from  h]0 
express  contract,  {uswnprit  is  as  appropriate  a  remedy  as  any 
other,  if  a  plaintiff  sees  fit  to  resort  to  it.  The  plaintiffs  here 
derived  their  rights  as  tenants  from  the  contract  of  defendant 
with  their  grantor,  creating  the  tenancy.  The  grain  being  in 
marketable  condition,  the  co-tenant  in  possession  was  bound, 
on  reasonable  request,  to  have  the  plaintiffs'  share  measured 
out  for  them.  EUs  own  contract  precludes  him  fh>m  claiming 
more  than  his  proportional  amount.  When  he  concludes  to 
retain  the  remainder,  he  certainly  is  bound  to  pay  for  it;  and 
the  plaintiffs  may,  by  their  consent,  convert  the  transaction 
into  a  sale;  as  it  would  have  been  a  sale  originally  had  such 
consent  been  given  at  the  time.  We  think  no  principle  of 
law  is  violated  by  allowing  the  action  to  be  maintained  in  ite 
present  form. 

Judgment  must  be  rendered  for  plaintiffs,  fivr  |110.i8,  be» 
ing  the  value  of  the  grain  when  converted,  with  interesb. 
They  are  also  entitled  to  costs  of  both  courts, 

Martin,  C.  J.,  and  Manning,  J.,  concurred. 

Chbistianot,  J.,  did  not  sit  in  this  case. 


CommtsiDN  BT  CJo-vxNAMT.  — WliAre  one  of  two  tanaiiti  in  iwrnnwn  of  y 
quantity  of  "shot  iron"  takos  poasanion  of  it  aU,  mixaa  it  with  other  iroi^ 
mannfactorea  the  miztare  into  yariooa  iron  wares,  ao  that  the  oommon  prop- 
erty  oaa  be  no  longer  traoed  or  identified,  ai>d  afterwards  seUa  or  diapoeea  ct 
theee  waie%  tfaeae  aots  amoont  to  a  oonTenion  of  the  sharea  of  his  oo-tenant: 
Bedkigiomr.  Ohom,  82  Am.  Deo.  189. 

Tsom  wnx  not  Li%  ab  Qmkw&mjl  Ruu;  in  bsrot  of  one  tenant  fai  oom- 
mon  againat  hia  oo-tenant;  the  possession  of  one  is,  in  law,  the  pneaaaaiijii  dt 
h&Oki  Hiar.Page^iB  Am.  1)90. 236.  Hie  two  exceptions  to  thia  role  aie^thst 
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oo-tenaat  htm  lost  or  destroyed  the  oommnn  pwnwrty,  or  has  wM 
tiie  entire  properly,  llie  aetiai  will  lie:  Hall  t.  Page,  mtpra.  To  the  liiii* 
rfhiii»  Affmm  r.  Johmom^  65  Id.  565;  Warrm  r.  Alkr,  44  Id.  406;  OeyOer  ▼. 
/V«tM%  tf  Id.  4M;  i;oi08  T.  if  JOer,  46  Id.  188;  fifaiA»rM 
reU  T.  Cto^  36  Id.  368;  Bc6k9  r.  Moore,  57 Id.  569;  Rodgv.  Ooob,  74  U. 
64;  JiivtaiftT.  Chnfar,  66  Id.  471,  and  the  notes  to  these  oaeeo. 

The  PBorcxrAL  OAgi  a  grxd  in  lUpleg  ▼.  Davie,  15  Mich.  75^  where  It 
was  held  tiiat  where  one  oo-tenant  was  boand  to  another  by  oontraet  to  de- 
Imr  and  divide  joint  property  at  a  certain  places  bnt  appropriated  it  to  hi» 
SKcliiaiTe  «se^  and  under  eironmstances  which  rendered  a  dirisioa  and  deliT- 
ery  in  the  manner  agreed  upon  impractioable,  it  anumnts  to  a  oonversion,  waA 
trofver  wiU  lie.  It  is  dted  in  Snein  ▼.  Chrie,  13  Id.  11,  and  m  WHeon  t. 
OwtHf  30  Id.  479^  where  oertain  acts  by  one  towards  his  oo»tenant  were  held 
to  ouBsliiute  a  dbnTersion  of  the  common  property.  It  is  cited  in  NewUm  v. 
Batee,  29  Wis.  531,  where  it  was  held  that  one  of  two  tenants  in  common  d 
ehtttfeeb  natorally  sererabls^  soch  as  grain,  may  sever  and  appropriate,  with- 
evt  the  ooosent  of  the  other,  the  qnanti^  to  which  he  is  entitled;  see  a]s»- 
SwUkrkmi  v.  Charier,  62  Id.  471.  It  is  again  cited  hi  ITotem  t.  Steeer,  » 
Mieh.  887,  where  it  was  declared  to  present  no  corresponding  features  with 
the  case  mder  eonsideratiflp.  InifcLoiigAfiMT.iffaZ&y,  46Id.219,itwashebl 
that  where  a  Undlcrd,  after  his  lease  was  canceled,  told  his  tenant  to  pot  ia. 
and  harvest  laU  wheats  and  promised  that  he  shoold  have  his  just  and  lawful 
ahare  of  it^  hot  afterwards  harvested  and  kept  it  himself,  that  the  landlord 
and  tonaiit  bename  tenants  in  oommon  of  the  wheats  and  that  the  tenant> 
esald  maintoin  niimiiietf  on  the  common  oonnts  lor  the  value  of  his 
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lb  SmvAnr  Ouum  of  Bcuta  Fidi  Pitrchasbb,  Okk  mm  Show  that  h» 
had  no  notioe  of  previous  conveyance,  that  his  purchase  was  upon  valnabl» 
ooDsideraition,  and  that  the  consideration  was  paid  before  the  purchaser 
obtained  notice. 

DnjTXBT  or  Dibd— Whxh  PSBsunD  to  hays  vdot.— Where  a  deed 
appears  to  have  been  acknowledged  three  days  after  its  date,  in  the  ab- 
senoe  of  proof  it  will  be  presumed  to  have  been  delivered  after  the- 
acknowledgment^  as  such  is  the  usual  practice  with  ref erenoe  to  instru* 
msnts  intended  for  record. 

Dmmi  cm  Bona  Fnn  Pdbghasib  can  onlt  bx  Madi  Atailabia  faf 
the  purchaser  himself  or  those  claiming  through  or  under  him. 

Ancaanaan  to  Svbaxokb.  — Tenant  in  possession  under  a  lease  from  one- 
person  cannot  accept  a  lease  from  a  third  person,  and  thereafter  claim  t»- 
hold  under  him.  It  is  incompetent  for  a  tenant^  without  the  consent  of 
landlord,  to  change  the  nature  of  his  tenancy  by  acknowledging  a 
person  as  his  landlord. 

SuffiouuiT  PosBiBSioii  TO  MAiXTADr  AoHOK  TO  QuiR  TxTUB.  —Where  a. 
tenant  in  posseflsion,  with  the  consent  of  his  landlord,  attorns  to  two^ 
persons  who  have  no  interest  in  the  land,  and  one  of  whom  afterwards^ 
as  agent  for  the  oomplainant^  leased  the  whole  lot  to  the  tenant,  this- 
leeee  estops  theperson  signing  it  as  complainant's  agent  from  asserting 
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■ay  bUIm  agAinrt  the  Utter,  and  the  tenant  bdng  in  pinwion  vndir 
tibii  leaae,  ostensibly  of  the  whole  traet^  end  rightfolly  of  at  leaet  half  of 
it^  giree  eabh  poeaeerion  to  the  oomplainant  as  entitlaa  him  to  fanng  mi 
aetion  vndar  the  etatato  to  quiet  hie  title  to  the  land. 

Ths  fiEtcts  of  the  case  are  stated  in  the  opinioiu 
Oofdd  and  Pand^  for  the  complainant 
MeCurdy  and  Raynale^  for  the  defendants. 

By  Court,  CHBisnANCY,  J.  The  bill  was.  filed  against 
Timothy  M.  Tyler  and  James  Hearse  to  remove  a  clond  npcm 
complainant's  title  to  an  eighty-acre  lot  of  land  in  the  connty 
«f  Shiawassee. 

The  land  was  patented  by  the  United  States  to  Ira  Merrill 
In  1887. 

Merrill  (and  wife)  conveyed  to  Augnstns  Ghoevenor,  July 
4,1888. 

Grosvenor  conveyed  to  George  Dahash,  August  2, 1858. 

Dahash  (and  wife)  conveyed  to  Abram  Lewis,  July  18, 
1855. 

All  the  above  deeds  were  recorded  soon  after  their  date, 
except  the  one  fh>m  Grosvenor  to  Dahash,  which  was  not 
recorded  till  the  twenty-fourth  day  of  May,  1859;  and  this 
delay  gave  occasion  to  the  transactions  which  led  to  the  pres- 
ent suit. 

Complainant  derives  his  title  through  an  execution  sale  to 
him  upon  a  judgment  against  said  Abram  Lewis.  The  levy 
was  made  December  80,  1856;  the  sale,  February  28,  1867; 
the  sheriff's  certificate  of  sale  was  filed  with  the  regist^  of 
deeds  March  8,  1857,  and  his  deed  was  exeeuted  to  the  com- 
plainant  June  9,  1860,  after  the  time  of  redemption  had  ex* 
pired,  and  was  recorded  the  same  day.  Such  is  ihe  title  shown 
by  complainant. 

The  defense  rests  mainly  upon  a  deed  fh>m  Grosvenor  to 
Tyler,  which  will  be  presently  noticed.  On  the  seventeenth 
day  of  May,  1858,  a  few  days  before  the  time  of  redemption 
expired,  Lewis,  the  defendant  in  the  execution,  executed  a 
deed  of  the  same  lands  to  defendant  Tyler;  but  this  deed, 
being  executed  long  after  the  certificate  of  sale  to  complainant 
was  filed,  was  void  as  against  complainant;  Tyler  being 
chargeable  with  notice  of  the  execution  sale.  But  on  the 
twenty-first  day  of  May,  1858,  Tyler  obtained  a  quitclaim 
deed  for  the  same  land  from  Augustus  Grosvenor,  whose  deed 
to  Dabash  had  not  yet  been  recorded.    The  bill  alleges  that 
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Tyler/ at  the  time  he  obtained  this  deed,  had  knowledge  of  the 
{xreyions  deed  to  Dahash,  and  of  complainant's  rights,  that 
the  deed  was  without  consideration,  and  that  Tyler  fraudu- 
lently procured  it  for  the  purpose  of  cheating  and  defrauding 
the  complainant.  From  a  careful  examination  of  the  testi- 
mony,— which  we  do  not  deem  it  necessary  here  to  review, — 
including  that  of  Tyler  himself, — which  charity  to  him  would 
hardly  permit  us  to  review, — we  are  entirely  satisfied  that 
these  allegations  of  the  bill  are  well  sustained  by  the  proot  As 
against  complainant,  therefore,  Tyler  acquired  no  titie  either 
by  the  deed  from  Lewis  or  by  that  from  Orosvenor. 

But  on  the  third  day  of  August,  1858,  Tyler  (with  his  wife) 
executed  a  deed  of  the  land  to  defendant  Hearse,  and  has  put 
in  a  disclaimer  of  all  interest  in  the  land.  The  bill  charges 
that  Hearse  took  this  deed  with  full  notice  of  complainant's 
rights  and  of  Tyler's  want  of  titie;  alleges  that  he  paid  noth- 
ing for  the  conveyance,  and  that  he  received  the  deed  for  the 
purpose  of  definuding  complainant.  Hearse  denies  this,  and 
sets  up  the  defense  of  a  bona  fide  purchase  for  a  valuable  con- 
sideration without  notice.  We  are  strongly  inclined  to  think, 
from  the  testimony  of  Hearse  himself,  who  was  sworn  in  his 
own  behalf^  that  he  was  well  aware  of  the  nature  of  the  titie 
and  of  the  attempted  fraud  of  Tyler,  and  that  he  took  the* 
conveyance  for  the  very  purpose  of  aiding  Tyler  in  the  perpe- 
tration of  the  fraud  upon  complainant.  But  whether  he  did 
so  or  not,  or  whether  he  had  frill  notice  at  the  time,  is  imma- 
terial He  paid  nothing  to  Tyler  at  the  time.  Tyler  was 
owing  him,  he  says,  about  17.60,  which  was  to  apply  on  the 
purchase,  and  he  gave  him  a  note,  not  negotiable,  for  six 
Ikundred  dollars,  lees  the  last-mentioned  sum.  This  note,  it 
was  understood,  should  be  paid  by  turning  out  other  notes. 
This  it  is  claimed  was  done,  but  not  till  some  considerable 
time  afterwards.  Yet  he  admits  that  immediately  afber  the 
sale  to  him  he  was  frdly  informed  of  the  nature  of  the  title. 
Whatever  he  paid,  therefore,  was  after  such  notice;  and  such 
payment,  if  in  fru^t  any  notes  of  value  were  turned  out,  was 
made  in  his  own  wrong,  and  he  must  bear  the  loss:  Warner  v. 
WhiUahr,  6  Ifich.  133. 

But  it  is  objected  that  complainant  was  not  in  possession  at 
the  time  of  filing  the  bill,  and  that,  in  the  attempt  to  prove 
foch  possession,  he  has  proved  the  title  out  of  himself  and  in 
eoe  John  L.  Simonson. 

Whether  this  bill  could  be  sustained  independent  of  the 
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•tatate, — CkN&p.  Laws,  seo.  8480, — we  do  not  fhink  it  neoes- 
•aiy  to  dedde,  as  we  think  oomplainant  has  shown  a  sofficient 
poeaeedon  to  bring  himself  within  the  atatate,  if  that  be  neoea- 
sary. 

Complainant  introduced  a  deed  executed  by  Lewie  to  John 
L.  Simoneon,  bearing  date  the  twenty-ninth  day  of  December, 
1856,  one  day  before  the  levy  of  complainant's  execntion,  but 
not  acknowledged  till  the  second  day  of  January,  1857,  the 
third  day  after  the  levy.    In  the  absence  of  any  proof  of  de- 
liTery  prior  to  the  acknowledgment,  we  must  presume  that  it 
was  not  delivered  till  after  the  acknowledgment,  such  being 
the  usual  course  and  practice  in  reference  to  the  deliverj  of 
deeds  and  other  instruments  intended  for  record,  as  this  was, 
and  the  deed  being  incomplete  for  this  purpose  till  acknowl- 
edged.    The  deed,  therefore,  being  subsequent  to  the  levy,  the 
only  ground,  if  any,  upon  which  Simonson  could  claim  title 
as  against  the  sale  to  complainant,  would  be  that  of  a  bona 
fide  purchase  for  a  valuable  consideration  vdthout  notice.    Bui 
this  ground  could  only  be  made  available  by  Bimonson  him* 
self  and  those  claiming  through  or  under  him.    Hearse  doee 
not  claim  through  the  deed  in  any  way,  but  in  opposition  to  iL 
Bimonson  may  have  had  ftill  notice,  he  may  have  known  thai 
'all  he  was  getting  by  his  deed  was  the  right  of  Lewis  in  the 
land  subject  to  the  execution,  or  he  may  have  paid  no  consider- 
ation, and  may  not  choose  to  set  up  any  claim  on  the  ground 
of  a  bona  fide  purchase;  and  his  subsequent  conduct  in  refer* 
ence  to  the  attornment  of  Fuller,  his  tenant,  would  indicate 
that  he  did  not  intend  to  insist  upon  such  claim.    So  far  ae 
defendant  Hearse  is  concerned,  the  levy  must  be  treated  ae 
binding  the  land  from  its  date.    He  cannot  invoke  the  aid  of 
the  registry  law  in  favor  of  a  deed  under  which  he  does  not 
claim,  and  if  he  could,  that  law  would  cut  o£f  all  claim  he 
might  have  under  the  deed  from  Lewis  to  Tyler,  as  the  deed 
from  Lewis  to  Bimonson  was  prior  to  that,  and  on  record  long 
before  it. 

Bimonson  put  Fuller  in  possession  in  the  spring  of  1867, 
under  an  agreement  that  the  latter  should  work  the  land,  pay 
taxes,  keep  up  the  fences,  etc.  Fuller  testifies  that  he  con* 
tinued  to  occupy  under  Bimonson  until  the  execution  of  the 
lease  made  to  him  by  complainant,  through  the  agency  of  B. 
Oould,  May  1, 1860.  By  this  the  Und  was  leased  to  Fuller 
^'for  the  term  of  one  year  from  the  first  day  of  August  [then) 
next,''  which  (Fuller  being  then  in  possession,  and  Bimonsoo 
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famng  agreed  to  his  holding  under  the  Qoolde,  as  will  pree- 
^lUy  appear)  we  think  must  be  undenrtood  as  creating  a  ten- 
ancy from  the  date  of  the  lease,  and  to  expire  a  year  from  the 
ftnt  day  of  Angnst  then  next 

Simonaon'B  teetimony  was  taken  in  Febmary,  1862,  and  he 
teelifiea  that  more  than  a  year  before  that  time  the  Meesrs. 
6oi]ld — both  Amos  and  Bbenezer  Ch>uld — had  asked  him  if 
he  was  willing  to  let  Mr.  Fuller  hold  possession  under  them, 
and  that  he  assented  to  his  doing  so.  It  was  doubtless  soon 
after,  and  probably  in  consequence  of  this  assent,  that  the 
lease  to  Fuller  was  executed  by  E.  Oould,  as  the  attorney  and 
in  the  name  of  BIanchard«  And  as  it  does  not  appear  that 
either  of  the  Goulds  ever  had  or  pretended  to  haye  any  claim 
to  the  land  in  their  own  right,  we  think  it  is  £ur  to  infer  from 
the  circumstances  of  the  case  that  the  assent  of  Simonson  to 
Fuller's  attornment  was  obtained  for  the  benefit  of  complain- 
ant, and  that  both  the  Goulds  were  acting  in  his  behalf  though 
there  is  no  direct  evidence  of  this.  Fuller  testifies  that  up  to 
the  time  of  this  lease  he  was  in  possession  under  Simonson; 
that  he  never  occupied  by  arrangement  with  Hearse,  nor  un- 
der Tyler. 

Bu  t  if  the  attornment  had  been  actually  made  to  the  Goulds 
in  their  own  right,  the  execution  of  the  lease  by  E.  Gould  as 
sgent  of  the  complainant  would  estop  him,  at  least,  from 
elaiming  against  complainant,  and  have  the  efiect  to  put  com- 
plainant into  possession  of  the  undivided  half  as  tenant  in 
common  with  A.  Gould,  if  nothing  more,  to  say  nothing  of  the 
improbability  of  E.  Gould  consenting  to  act  as  the  agent  of 
complainant^  and  as  such  leasing  the  whole  property  to  Ful- 
ler, if  either  he  or  Amos  Gould  claimed  any  right  in  the  prop- 
erty. The  lease  purported  to  be  for  the  whole  property,  and 
the  tenancy  was  ostensibly  of  the  whole;  but  if  it  was  rightful 
only  for  one  half  as  a  tenancy  in  conmion,  still  we  are  inclined 
to  think  such  possession  was  sufficient  to  enable  complainant 
to  sustain  his  bill  under  the  statute. 

But  it  is  insisted  by  defendant  Hearse,  that  immediately 
after  the  thirtieth  day  of  August^  1858,  when  Tyler's  deed  to 
him  was  executed,  he,  Hearse,  let  the  land  to  Fuller,  and  that 
Fuller  was  in  possession  under  him  as  tenant  at  the  time  the 
bin  was  filed.  But  it  is  dear  from  the  testimony  of  Hearse 
himself  that  when  he  called  upon  Fuller,  and  when  this  pre- 
tended letting  took  place.  Fuller  was  already  in  possession; 
and  from  the  testimony  of  Fuller  and  Simonson  it  is  adso  clear 
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that  he  had  been  in  poBsesBion  over  a  year,  and  then  was  ii^ 
possession  under  Simonson.  It  is  therefore  wholly  anneoeo- 
sary  to  determine  what  kind  of  arrangement  was  actoalljr 
made  on  that  occasion  between  Hearse  and  Fuller  as  to  the* 
latter  becoming  the  tenant  of  the  former,  since  it  was  entirely 
incompetent  for  Fuller,  without  the  consent  of  Simonson,  to 
change  the  nature  of  his  tenancy  by  acknowledging  Hearse  as- 
his  landlord:  See  Byrne  v.  Beeson^  1  Doug.  (Mich.)  179. 

Hearse  jsays  he  went  to  the  land  mth  Lewis  and  Tyler  to^ 
take  possession;  that  Fuller  informed  him  of  his  holding  under 
Simonson;  that  Lewis  told  Fuller  he,  Lewis,  had  sold  to  Ty* 
ler,  and  Tyler  to  Hearse,  and  they  had  come  to  take  posses- 
sion, etc  Such  was  the  groxmd  upon  which  Hearse's  claim* 
of  possession  was  based;  and  the  attempt  to  change  the  ten- 
ancy of  Fuller  by  the  pretended  arrangement  claimed  to  have 
been  made  there  was  not  only  clearly  fraudulent,  but  it  shows- 
that  Hearse  claimed  title  through  Lewis,  the  defendant  in  the 
execution,  and  that  his  claim  was  therefore  thus  tax  invalid 
as  against  the  levy  and  sale  to  complainant. 

We  think  the  decree  of  the  court  below  was  clearly  right  in 
declaring  the  deed  from  Abram  Lewis  and  wife  to  I^ler,  that 
from  Orosvenor  to  Tyler,  and  that  from  Tyler  and  wife  to  de- 
fendant Hearse,  void  as  against  complainant,  and  in  decree* 
ing  a  release  from  defendants;  and  that  decree  must  be 
affirmed,  with  costs. 

The  other  justices  concurred. 


BoHA  Fids  Pubohabeb  without  Nonoi.  — KoUoe  on  the  pwt  of  a  pur- 
ohaser  that  hit  grantor  had  made  some  kind  of  a  prior  oonveyanoe  to  another 
party  whose  deed  has  not  been  reoorded,  disqualifies  snoh  pnrohaser  from 
daiming  to  be  a  honajide  purchaser  without  nottoe:  OaUouid  v.  Jtukman,  89 
Aql  Deo.  172,  and  note  177.  It  is  not  snffioient  for  a  psrty  in  his  bill  to  all^g* 
that  he  is  a  bona  fide  purchaser  for  a  valuable  consideration.  The  considera- 
tion must  have  actually  been  paid,  end  he  must  so  allege:  EverU  v.  Afpun^  66 
Id.  314.  To  constitute  bona  fide  purchaser  within  meaning  of  recording  aot^ 
the  purchaser  must,  before  he  receives  notice  of  the  prior  unrecorded  deed» 
have  advanced  some  new  consideration  or  relinquished  some  security  for  a 
pre-existing  debt  due  to  him;  and  the  mere  receiving  a  conveyance  in  pay- 
ment of  a  pre-ezlBting  debt  is  not  enough:  Wood  v.  Cluxpln,  67  Id.  62.  Want 
of  notice  must  be  shown  at  time  of  payment  of  purchase-money.  If  part 
has  been  paid  before  notice,  the  purchaser  is  protected  pro  tamto:  Bverte  t. 
Agnes,  65  Id.  314;  Warner  v.  Whktaier,  72  Id.  65;  Leuus  v.  P/mBqm,  79  Id. 
467.  Tenant's  attornment  to  a  stranger  is  void  unless  with  the  landlord's 
oonsent^  or  in  consequence  of  a  judgment^  order,  or  decree  of  oonrt:  Fmder 
T.  Orcmne^  20  Id.  153;  Fotter  v.  Mwrrie,  13  Id.  205.  Attonunent  to  one 
iiB^^ng  upon  land  without  a  title  is  rdd,  and  sooh  entqr  and  attonunent 
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an  DO*  a  dsMiiin  «  ootter  to  maata  aa  adrene  poMaMJon  in  tiia  onaM 
wtirlng;  JadbKm  t.  2>efaiiqr»  7  IcL  408|  tea  also  RIgg  r.  <%oi^  46  IcL  Itt 
flnaat  who  attama  to  ateaogor  will  ba  boond  by  hia  attanuMBts  Tctm§ 

I>En> — WHmuB  PaiumfBD  *o  katb  Bm  DumotCD  at  m  Das% 
«■  DaxB  ov  1X8  AcnowuEDOimrr. — It  la  alaoiaDtaiy  laarning,  and  ro> 
fBiraa  tiio  amqpuri  of  no  aatbarity  to  aoaiam  it^  tiiat  a  doad  takaa  a£Bwt  horn 
ilidalivay:  MeDaweUr.  CkanA^n,  47  Am.  Dao.  639;  Flopdr.  iNdb»  6S  Id. 
S74|  ireOBom  v.  ITaoaor,  63  Id.  836.  ItiaaqnallywaUaotUadinaaaaawfaaM 
ao  atiiar  oanaid—mtMn  anion  into  tho  qnaatiflny  and  in  tho  abaenaa  of  proaf 
ta  tba  oontmyy  that  a  doad  will  ba  pnanmad  to  hara  baen  daUvarad 
rt  iti  date;  NemUne  v.  Otbonu,  67  Id.  260;  Ball  ▼.  Bemur,  21  Id.  8M^ 
Btmhmiigtf  v.  Tcdd,  16  Id.  83;  JgoWaapa  v.  0<mH  26  Iowa»  80;  Mhnrtk  v. 
Omtral  iZL  JZ.  On,  84  K.  J.  L.  83;  Billkig$  t.  Stari.  16  FhL  297;  Comat  ▼. 
Am,  41  K.  Y.  Snpar.  Ct.  436;  ITAeeier  v.  £flN0ffe,  62  Wia.  880.  This  prop»> 
■feiaa  maada  no  futhar  aitatton  of  aathority.  But  it  oftan  oaaoia  that  tho 
daad  and  tho  acknowladgmant  tharaaf  baar  diflmut  d«te%  and  tho  qnaaiian 
haa  ariaan.  aa  in  tha  prinonal  aaaa^  whathar  undar  anah  aiioiunateiioaa  tha 
praaaniptiaa  of  dalivaiy  ahoiild  attaah  to  llio  doad  aaof  iia  date  araaof  tha 
date  of  tho  aeknowlodgmant. 

Iho  awpgamo  ooart  of  Minhigan  atiH  hold  te  thair  doetrino  aa  laiddoim  ia 

tibo  prinonal  aaaa^  that  whoro  a  doad  i^paara  te  hare  boon  aoknowladgad  al 

a  day  onboaqnont  to  ite  date,  it  will  ba  praaamod  to  haro  baan  daliTorad  oa 

the  lattar  date:  JckMom  t.  ifoorv,  28  Midh.  8.    In  Batm  v.  Trowbridge,  88 

Id.  454,  Juatica  Cooley  aaye:  "It  la  tnio,  it  haa  boon  daeided  by  thia  oonrk 

flia*  aa  deods  an  nanaUy  acknowlodgad  baf oro  thay  aro  dalhrarad,  it  la  to  bo 

praamnod  that  when  the  date  of  aeknowledgmant  ia  aabaaqnent  to  the  date  al 

tibo  deed,  that  the  former  lather  than  the  latter  waa  the  date  of  deUrery. 

IhiB  however  ia  bat  a  ban  praaunptioo,  and  may  eaaQy  be  overoome  by  oir» 

which  an  inoanaiatent  with  tho  anppoaad  fact"    Thia  praaomp- 

that  the  date  of  tho  acknowlodgBhant  of  a  deed  ia  tha  date  npon  whiah 

it  waa  deliverady  appaan  to  be  indulged  in  ComUg  ^fHeurg  t.  BrodMhaM,  20 

Iowa,  266,  262,  and  IamMb  v.  Fwqrtt^  48  Me.  299^-308;  and  in  Qormm  t. 

Aoaftm,  6  Mo.  686,  it  waa  held  that  when  tho  date  of  tho  deed  ia  aabaaqoaal 

to  that  of  the  aeknowledgmant  the  latter  may  be  taken  aa  the  date  of  the  deed. 

8o  in  Sro&uiy  T.  Af^,  12  PhUa.  428^  it  waa  held  that  daliTery  will  not  be  pn- 

anmed  from  the  date  of  a  deed  which  ia  prior  to  the  date  of  ite  aaknowledgmanti 

In  Wgdxff  t.  Bamamk,  11  Paige,  664,  it  ia  aaid  that  tho  acknowledgment  of 

a  mortgage  is  praanmptiTe  evidanoe  of  tiie  ezeoatioD  and  deliTory  of  tho 

mortgage  at  or  befon  the  date  of  snbh  acknowledgment;  and  in  JSTaubrKmy. 

MfMgor  He  qf  BaUimore,  8  Md.  362-369,  the  coort  isy  that  whan  deeda  an 

exeantad  and  acknotdedged  in  different  eoontiea,  and  naoeaaarily  on  different 

day%  the  praaomption  ariiing  from  ite  date  that  the  inBtnunent  waa  dellTerad 

aa  that  day  cannot  atand  againat  the  poaitiYe  ayerment  in  the  acknowljdg* 

mant  that  it  waa  exeonted  afterward.    Bat  the  weight  of  anthority  is  against 

tho  position  that  the  date  of  the  acknowledgment  shoald  be  taken  pHmm 

/ade  aa  the  date  of  ite  delivery,  and  in  favor  of  the  doctrine  that  in  tha  ab> 

of  all  proof  to  the  contrary,  even  in  caaea  when  the  aoknowledgment 

date  aabaaqnent  to  the  date  of  the  deed,  the  preaamption  attachea  that 

tha  deed  waa  delivered  on  the  day  on  which  it  bean  date:  People  v.  Sngder, 

41  N.  Y.  897,  402;  Darei  v.  Baiee,  61  SL  439;  McCoHneH  v.  Bnwn,  litt  SeL 

Oha.  460}  Jagnev,  Oregg,  42  HL  413;  Biaie  v.  Fa^  44  Id.  802.    In  Baime 

▼•  Walkar,  77  Va.  OS;  tho  oonrt  aay  that  in  the  abaenoe  of  proof  to  the 
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Incjr,  a  deed  will  be  preeamed  to  lunre  been  delivered  a*  its  date;  tiiat  a  eoln 
fleqMit  Mknowledgment  ie  by  no  meene  inoonibtant  with  a  prior  delivery, 
er  tfaftt  at  most  it  ia  not  eoffioient  to  rebat  the  pieeamptioa  ariaing  from  ite 
datOi  To  the  aame  effiwt  in  Hanmm  t.  (J^xrddfrftr^  83  Qxmtt  602,  the  ooorl 
eay  that  it  may  well  happen  tiiat  a  deed  ia  delivered  and  accepted  eitherwith 
•a  intention  not  to  record  it^  or  to  have  it  acknowledged  for  that  porpoeo  a* 
a  aabaeqiient  time.  The  doctrine  that  where  a  deed  hae  been  aoknoiriedged 
at  a  day  rabeeqnent  to  ite  date  ite  daliveiy  will  be  preeamed  aa  of  thai  day 
le  denied  in  Clank  v.  Ahen^  16  Kan.  166.  In  Ford  v.  Chregoryt  lOK  Men.  180^ 
the  conrt  go  to  the  extent  of  aaying  that  a  enbeeqnent  acknowledgment  ii  d 
todf  evidence  of  a  prior  deliveiy.  "The  doLivery  of  a  deed  ia  alwaya  pro- 
enmed  to  have  been  made  on  the  day  of  ite  date,  and  ita  enbeeqnent  aoknowl* 
edgment  doee  not  change  thia  preramption;  bat  the  delivery  may  be  proved 
to  have  oocorred  &t  a  diffinent  time.  Aa»  however,  a  delivery  ia  neceesaiy  to 
Hhe  validity  and  complete  execntUm  of  a  deed,  it  moat  have  been  before  tho 
deed  cui  be  acknowledged.  Bat  the  law  doee  not  reqaire  the  clerk  to  aacer^ 
tain  or  to  certify  the  time  of  the  delivery;  and  aa  the  acknowledgment  iaonly 
evidence  of  an  antecedent  delivery,  and  the  date  of  the  deed  ia  only  frima 
/aek  evidence  of  the  time,  other  evidence  iaadmiaaible  to  prove  the  time  whea 
the  delivery  was  actaally  made." 

Tm  PBurozPAL  oassm  a  cited  to  the  point  that  in  order  to  be  entitled  %m 
Ibe  defenae  of  homajidt  parchaaer  without  notice,  the  conaideration  maat  have 
been  paid  before  notice  waa  obtained,  in  iSitone  v.  WOSmg^  14  llioli.  5144tt6ff 
AOnierv.  IFUKoiMb  S«  Id.  828;  and  ifolm  v.  ifafeftor,  4S  U.  48L 


PbOPLH   HX   RBL.   AtTOBNET-GhNBBAL   V.   BlVBB 

Saisin  and  Lake  Ebib  R.  R  Go. 

[IS  Micsiei.if  na.1 

I«  InoBMATioir  or  Natubk  op  Quo  Wabkaitio^  Frahohibis  ahd  Put- 
njMin  Allioid  to  bx  Usubpxd  need  only  be  act  forth  in  general 
terma.  The  government  haa  always  the  right  to  call  npon  thoee  who 
aaaome  corporate  powera  to  reqaire  them  to  show  by  what  warrant  they 
do  BO^  and  when  the  defendants  have  act  forth  their  claims  by  plea,  the 
attorney-general  may  then  reply  and  ahow  the  apecial  groonda  npon  whioli 
lie  relies. 

Baitkiho  Buannus  is  Ehtibxlt  Foxboh  to  Ohaxteb  of  Oobpoeaiios 
formed  for  the  porpcee  of  bnilding  and  maintaining  a  railroad. 

PowsBa  OF  CoRPORATiOM.  —  Corporationa  may  nse  the  same  incidental  meana 
to  accomplish  a  given  porpcee  that  might  be  need  by  an  individual  im 
the  absence  of  restriction,  bat  where  it  is  confined  to  one  kind  of  bnilniee 
it  cannot  lawfully  engage  in  enterprises  foreign  to  that  bnsiness. 

laara  of  Papkb  Dbsionbd  to  Cntotn^Ti  ni  Form  and  Sdizlitudi  ov 
Bahk  Notes  is  an  act  of  banking,  and  is  nnlawfol  for  a  oorponlUa 
formed  for  the  purpose  of  maintaining  a  railroad. 

OuFLiomr.  —  In  proceedings  against  corporation  for  nsnrping  ***"^"g  prir* 
ileges,  replication  which  avers  that  defendant  innea  paper  in  the  simiB* 
tnde  of  bank  notes,  and  that  they  were  issued  with  the  intent  that  tfaof 
ahoold  be  put  in  circulation  aa  money,  is  objectimiable  for  dnplioify. 
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9uuL  'Daraunvm  am  TBHWRnw  1idii!1mmal  lamrm,  — Ik  >  prnottilfng  fihiil 
A  iBfavAd  aorponfticM  lor  wuping  ba&kiag  priTil^get  b^  ft^^ 
thvuttlxtadAof  bnknotai^  >  plan  that  diif WMfanto  haif  iMMd  mhaim 
fi^or  iHiM^  thty  daaoriba^  and  whi(&  p^^  M  datoribid  Dia^ 
^•wxilim  th*  "'*>""*g  ai  th*  kwprarentiiig  tnaki^g  b^  unsthoriMd 
b  dflfeetiT^  M  the  Ihm  tendtted  tliM^  k 


Thb  opbian  states  fho  ease. 

Bodttts  and  HMamgh^  and  Bameyn^  tot  the  defcndsnti. 
WUUamSy  aUomejf-femral^  and  T.  If*  OooUy^  £ar  the  people. 

By  Court,  Caxfbxll,  J.  The  attorney-general  filed  an  in* 
tenation  charging  deCandants  with  usurping  the  following 
liberties,  privileges,  and  franchises,  vis.:  '^That  of  becoming 
proprietxNTS  of  a  hank  or  fund  for  the  purpose  of  issuing  notes 
and  transacting  other  business  which  incorporated  banks  may 
and  do  transact,  by  virtue  of  their  respective  acts  of  incor- 
poration, and  also  that  of  actually  issuing  notes  and  carrying 
OQ  banking  operations  and  other  moneyed  transactions,  which 
^  usually  performed  by  incorporated  banks,  and  which  they 
alone  have  a  right  to  do'';  and  inquiring  by  what  warrant 
they  claim  to  use  those  franchises,  etc. 

The  plea  sets  up  the  charter  and  avers  that  under  it  the 
eorporation  was  authorized,  among  other  things,  to  ''grant 
such  evidences  of  debt  which  might  be  incurred  by  said  com* 
pany  as  may  be  by  the  by-laws  thereof  directed,  to  such  an 
amount  as  diould  be  deemed,  necessary  for  the  transacting  of 
the  business  of  the  same," — ''provided  such  by-laws  should 
not  be  contrary  to  the  constitution  or  laws  of  the  United  States 
nor  of  the  state  of  Michigan."  The  plea  proceeds  to  set  forth 
^sertain  by-laws  requiring  the  president  to  sign,  and  the  treas* 
urer,  as  cashier,  to  countersign,  all  evidences  of  debt,  which 
by  the  same  by-laws  were  required  to  be  in  the  form  of  a 
promissory  note,  payable  to  bearer  on  demand,  at  the  office  of 
the  company,  in  the  city  of  Monroe;  that  from  time  to  time 
large  liabilities  were  adjusted  by  such  evidences  of  debt| 
to  the  amount  of  two  hundred  thousand  dollars;  that  one 
Jamee  Q.  Adams  became  the  owner  of  a  large  amount  of 
these  and  presented  them  for  adjustment,  and  they  were 
adjusted  by  issuing  similar  evidences  for  the  principal  and 
interest  due  him;  and  the  plea  then  denies  that  the  defend* 
ants  have  exercised  any  of  the  liberties,  privileges,  or  fran* 
chises  charged  by  the  information,  "except  as  aforesaid **; 
«nd  this  they  claim  a  right  to  do. 
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To  tliifl  plea  the  attorney-general  replied  that  the  enridflnoee 
of  debt  granted  to  Adama  were  granted  and  ieaoed  to  him  ^in 
the  fixrm  and  having  the  appearance  of  bank  biUs,  in  sums  of 
one  d<dlar,  two  dollars,  and  three  dollars,  the  same  being 
printed,  firom  engraved  plates  of  the  size  in  which  bank  bilb 
are  commonly  issaed,  and  with  vignettes  and  other  devices 
thereon  which  are  usually  found  upon  bank  bills'';  that  Adams 
was  president,  and  signed  the  certificates  of  indebtedness  as 
such,  '^and  that  the  same  were  so  granted  and  issued  to  him^ 
with  intent  that  they  should  be  put  in  circulation  as  money,*^ 
etc. 

To  this  the  defendants  demur:  1.  Because  they  say  the 
replication  is  a  departure,  the  offense  set  up  not  being  the 
same  set  forth  in  the  information;  2.  For  duplicity,  as  charg- 
ing, first,  that  the  evidences  of  debt  were  in  the  similitude  of 
bank  bills,  and  second,  that  they  were  intended  to  circulate  as 
money;  8.  That  it  does  not  aver  an  intent  in  the  defendanta 
that  they  should  be  put  in  circulation  as  money;  4.  That  it 
does  not  admit,  deny,  or  traverse  the  plea;  6.  That  the  plea 
traversed  the  information,  and  the  replication  does  not  join 
issue  upon  it. 

It  is  very  well  settled  that  in  an  information  in  the  nature  of 
a  quo  warranto  it  is  not  necessary  to  set  forth  the  franchises  and 
privileges  alleged  to  be  usurped,  except  in  general  terms.  It 
is  always  the  right  of  the  government  to  call  upon  those  who 
assume  corporate  powers,  to  require  them  to  show  by  what 
warrant  they  do  so;  and  when  the  defendants  set  forth  their 
claims  by  plea,  the  attorney-general  may  reply  and  show  the 
special  grounds  he  relies  on:  2  Kyd  on  Corporations,  399, 403,^ 
440;  Angell  and  Ames  on  Corporations,  sees.  734, 756, 759, 760; 
People  V.  Bank  of  Niagara^  6  Cow.  196;  People  v.  Bank  of  Hud" 
soti,  6  Id.  217.  The  information  in  the  case  before  us  is  pre* 
dsely  like  that  in  People  v.  Bank  of  Niagara,  «upra,  and  People 
V.  Utiea  Im.  Co.,  15  Johns.  358  [8  Am.  Dec.  243].  The  first 
question,  therefore,  which  arises,  is,  whether  the  matters  set 
forth  in  the  replication  depart  bom  the  information,  or  in 
other  words,  whether  issuing  notes  payable  to  bearer  on  de» 
mand,  intended  to  circulate  as  money,  is  business  appropriate 
to  incorporated  banks,  and  not  vdthin  the  grants  of  defend- 
ants' charter. 

The  charter  of  the  defendants  authorised  them  to  ^  grant 
aooh  evidences  of  debt  which  may  be  incurred  by  said  com- 
pany, as  may  be  by  the  by-laws  thereof  direotedt  to  soeh  aa 
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Amount  as  shall  be  deemed  necessary  for  transacting  the  bosi- 
nesB  of  the  same'^  Laws  of  1836,  sec.  11,  p.  862.  Their  right 
to  porchase,  hold,  sell,  lease,  and  convey  estate,  either  real  or 
personal  or  mixed,  is  expressly  limited  to  ''so  fiir  as  the  same 
may  be  necessary  for  purposes  hereinafter  mentioned,  and  no 
farther":  Id.,  sec.  3,  p.  359.  Those  purposes  are  strictly  con- 
fined to  the  completion  and  maintaining  of  a  railroad.  Any 
banking  business  would  be  foreign  to  such  a  charter;  and  it 
is  difficult  to  conceive  how  evidences  of  debt  ^'necessary  for 
transacting  the  business  of  the  corporation"  could  be  made  to 
embrace  paper  issued  for  general  circulation,  and  payable  on 
demand.  In  the  absence  of  restriction,  it  is  very  possible  that 
a  corporation  may  use  the  same  incidental  means,  to  accom- 
plish a  given  purpose,  that  might  be  used  by  an  individual; 
but  where  it  is  confined  to  one  kind  of  business,  it  cannot  law- 
fully engage  in  enterprises  foreign  to  that  business. 

By  the  general  laws  in  force  at  the  date  of  this  charter,  it 
was  provided  that  no  person  unauthorized  by  law  should 
''subscribe  to  or  become  a  member  of  any  association,  institu- 
tion, or  company,  or  proprietor  of  any  bank  or  fund  for  tho 
the  purpose  of  issuing  notes,  receiving  deposits,  making  dis- 
eoonts,  or  transacting  any  other  business  which  incorporated 
banks  may  or  do  transact  by  virtue  of  their  respective  acts  of 
incorporation":  Laws  of  1833,  p.  530.  It  was  held  in  Bristol 
T.  Barker^  14  Johns.  204,  by  somewhat  nice  verbal  criticism, 
that  an  individual  without  partners  was  not  liable  to  the 
penalty  of  this  act  for  doing  a  general  banking  business  of 
issue,  discount,  and  deposit.  But  in  the  case  of  People  v. 
UHea  Ine,  Co.,  15  Id.  358  [8  Am.  Dec.  243],  it  was  held  that 
whatever  might  be  the  case  as  to  individuals,  no  corporation 
or  association  could  exercise  these  powers  without  direct  au- 
thority. In  the  case  of  Utica  Ins,  Co.  v.  Seotij  8  Cow.  709,  a 
note  discounted  by  that  company  was  held  valid,  because  the 
charter  gave  them  express  power  to  loan  their  funds.  But  the 
general  doctrine  cannot,  we  think,  be  questioned;  nor  can  a 
grant  of  a  single  power  usually  exercised  by  banks  imply  the  . 
ri(^t  to  any  further  and  difierent  banking  powers:  In  re  Ohio 
UJe  Ins.  etc.  Co.,  9  Ohio,  291;  Duncan  v.  Maryland  Savings 
InttUuUon,  10  Gill  &  J.  299. 

We  do  not  deem  it  necessary,  for  the  purpose  of  testing  tho 
sufficiency  of  the  pleadings  in  substance,  to  examine  into  our 
subsequent  penal  statutes  concerning  unauthorized  banking; 
as  if  the  issue  of  this  paper  constituted  an  act  of  banking,  it 
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iras  not  within  the  charter  powers  of  defendants.    We  think 
tthe  issue  of  paper  designed  to  circulate  in  the  form  and  simili* 
iade  of  bank  notes  is  an  act  of  banking,  and  is  nnlawftal  for 
4he  defendants.     But  it  is  objected  that  the  replication  ia 
double,  because  it  avers  that  the  paper  issued  by  defendants 
was  not  only  in  the  similitude  of  bank  notes,  but  was  also 
issued  with  the  intent  that  it  should  be  put  in  circulation  as 
money.    Either  of  these  allegations  would  be  sufficient,  under 
section  6899  of  the  compiled  laws,  to  render  the  paper  illegal, 
and  subject  the  defendants  to  a  forfeiture  of  their  charter.    It 
was  held  in  People  v.  Bank  ofHud8<my  6  Cow.  217,  that  a  replica- 
tion may  state  a  cause  of  forfeiture  in  very  general  terms,  pro- 
vided that  they  create  but  a  single  material  issue.    In  the 
present  case,  the  facts  all  relate  to  a  single  alleged  putting 
forth  of  illegal  paper.    But  the  only  safe  test  of  duplicity  is  to 
see  whether  a  single  issue  can  be  made  to  controvert  the 
pleading  by  denying  any  one  material  fact.    If  defendants 
were  to  deny  the  similitude  to  bank  bills,  the  fact  that  the 
notes  were  intended   to  circulate  as  money  would  not   be 
effected  by  the  denial,  and  would  form  a  complete  cause  of 
action.    So,  if  the  intent  were  denied,  there  would  be  a  good 
eause  of  action  upon   the   similitude.    No  single  rejoinder 
would  dispose  of  the  whole  replication.    We  think  the  replica- 
tion is  open  to  the  objection  of  duplicity.    This  renders  it 
necessary  for  us  to  examine  the  plea. 

When  called  upon  to  show  by  what  warrant  they  assume  to 
exercise  any  franchises,  the  defendants  were  bound  either  to 
deny  the  exercise  of  the  franchises,  or  to  show  what  franchises 
they  possess  of  the  kind  set  forth  in  the  information,  and  their 
title  to  them.  In  this  case,  the  defendants  set  up  all  their 
-claim  under  their  charter.  This  is  declared  to  be  a  public 
law,  and  being  so,  we  are  bound  to  take  judicial  notice  of  it, 
and  to  disregard  all  allegations  in  conflict  with  it.  We  are 
l)Ound  therefore  to  take  notice  that  the  charter  of  the  defend- 
ants  gives  them  no  authority  to  issue  any  paper  within  the 
Testraining  acts.  They  have  set  forth  in  their  plea  that  they 
have  issued  certain  paper  which  they  describe.  But  that 
paper,  as  described,  may  or  may  not  be  within  the  restraining 
acts.  They  therefore  neither  confess  nor  deny  the  exercise  of 
banking  powers,  and  the  issue  tendered  by  the  plea  is  imma- 
terial. Had  they  denied  their  exercise,  the  attorney-general 
might  have  replied  by  averring  the  issue  of  illegal  paper  in 
foch  forjns  as  he  deemed  proper,  filing  as  many  replioatioQS 
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M  he  saw  fit  to  laiae  separate  grounds  of  complaint  Had 
they  admitled  the  exerdse  of  banking  powers  and  set  up  theit 
eharter  as  authorising  it|  if  it  had  been  a  private  act  issue 
ought  haTS  had  to  be  joined  upon  it,  but  inasmuch  as  It  is  a 
public  act,  the  plea  would  have  been  bad  on  demumr.  HaT* 
ing  done  neither,  the  plea  is  not  issuable,  and  must  be  set 
isida. 
An  order  must  be  altered  setting  aside  the  plea  fcr  insufll* 


MAsnN,  C.  J^  and  Chbistiakct,  J^  oonourred* 
Uahhihg,  J.,  was  absent  when  the  case  was  decided. 


TmocKKDnn  vr  Qoo  WixaAxro  n  RsMsiyr  sr  Whss  Scaxb  max  m 
FtsASDXB  Rbquibb  kdj  citiMn  «z«roiaiig  a  pubUe  fnuMluM  «  aallMri^ 
vbidi  he  euuMt  lagilly  exerdM  witlioat  ■oom  grant «  antiiority  from  U^  to- 
tiia  wamat  andar  wbiflh  ha  aota^  in  order  that  thwa  may  ba  a  datar-^- 
of  faia  kgd  figlil:  <9M8  t.  JImwi^  36  Am.  I)ao.  4S8;  iftafa  t.  £rarHi» . 
ISU.4S0L 

Oonnnusioif  kat  so  Tbobb  Aeis  oslt  whioh  it  iianthorbid  to  da  by 
liiactof  moQcpomtion,  and  may  ezaroiaa  only  moh  powma  as  are  g^Tiain 
pini  woadi^  or  by  naoomary  fanplioatiffn,  and  aU  powara  not  giraa  m  thk  - 
dnaet  and  munistekable  mannar  ara  withhold:  Chmmommalth  ▼.  Mi  0k.B.M, 
Gn,  07  Am.  Deo.  471.    A  oorporation,  in  tiw  exaeatian  of  the  pvrpooe  lor  * 
vUdi  H  waa  created,  may  reeort  to  any  meena  timt  woold  be  proper  for  aa  •< 
ladifidaal  in  esecoting  the  mme^  vnlom  it  be  prohibited  hj  the  torma  of  tha^ 
flfaartMT,  or  1^  aome  paUie  law:  OJ^IuLST.  Oo,  r,  MerthoHtt^ L  S  T.  Ck^ 
nid.  7tf;  StaUr.  Oommimkma%  87  Id.  4091  SoMmndcIng.  Ox  r. 
IS  Id.  448;  Barditawmde.  Ji.S.Cfo,r.  Mdeaffe,  81  Id.  541;  PkOmUllpkk 
Bmbmr^B.  JLCkKT,  Lewk,  76  Id.  674;  Ahb^r.  BWmpt,  72  Id.  14a 

Puwnns  ov  OoBnttAnosa  —  For  oaom  in  wbioh  the  powem  of 
lioB%  acting  onder  oertain  oharten,  are  dieenmed,  aee  AUf  r,  iKAqfM^  7S 
Am.  Deo.  143;  Che  t.  CokmUm  de,  R.  B.  Co.,  76  Id.  618;  Blabr  t.  Ptvpitmi 
/at.  Co.,  47 Id.  129;  Okh L.  I,  ^  T.  06. r.  Merdkmur I. S  T. Ok, BMIL  14^ 
State  T.  Fbrons  40  Id.  378. 

Ita  PBorcEPAL  OASB  0  oiTiD  AHD  DmiHoimBXD  in  Pmpk  ▼.  Di  JfB(  IS 
IGch.  181,  where  the  ooort  my  that^  althoo^  the  ellegatione  of  an  informs 
tion  nuty  be  of  a  Tory  general  oharaoter,  the  eadatenoe  of  the  ootporation  in 
that  eaae  waa  a  jnriodiotional  hxft,  whieh  ihonld  have  bean  eat  forth.  It  ia 
ifaoeited  bkPeopUr.  Mohameg^lZ  Id.  492;  where  the  ooort  my:  "Koplaa 
ionaeonmry  to  bring  to  the  notioe  of  theeonrt  faotanHiioh  the  Jndgm 
jadimally  know,  and  in  laipeet  to  whieh  no  proof  ooold  be  ghren.* 
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Bnounoir  ov  Term  Ko  OftoiTKS  fOB  DnamuL.— Iv  PftooBDarcw  nr 
Katvbb  ovQnoWABKAim>agaiiisli«spoauUntforhft¥liigintnidadiiKto 
anoffioe,  theinfomiatioii  will  not  bedinaiaMdy  •v«d  though  it  iq^^^antliaik 
the  office  which  rMpondent  is  charged  to  hftTe  nsiirped  has  expired  nnoB 
the  filing  of  the  information,  as  the  statute  provides  for  the  impositian 
of  a  fine  in  a  proper  case,  and  also  for  the  payment  of  oosts  by  the  i«> 
•pondent  and  the  reooyery  of  damages  by  the  relator. 

Wbibb  Lbavs  ov  Coubt  nun  Fibst  bb  Obtaimbd  to  Filb  LrvoBiuxioir  nr 
Katubb  ov  Quo  Wabbamto,  the  ooort  may,  in  its  discntion,  refuse  Hb 
permission  on  the  ground  that  the  term  of  office  would  espire  before  iStm 
question  could  be  tried;  but  where  the  statute  permits  the  information  to 
be  filed  without  permission,  this  is  no  objection  to  the  prosoontiin  of  tho 
proceedings. 

Wabt  OB  KoncB  ob  ELaonoB  Don  hot  Ihyalidatb  It.  — Notioe  of  eleo- 
tion,  which  omits  to  state  that  there  will  be  an  election  for  a  oertainoffloe^ 
in  which  there  is  a  Tacanoy,  does  not  iuTalidate  the  election  of  the 
who  received  the  majority  of  votes  for  that  office. 

ftrATUTB  Requiring  Clbbx  to  Oitb  Koticb  of  Houobo  ob  EuonoBB 
ABD  OmoBBB  TO  BB  VoTBD  BOB  is  merely  directory,  and  his  omissioii 
to  give  notice  of  an  election  to  a  particnlar  offioe  does  not  invalidate  ^bm 
right  to  the  office  of  the  person  receiving  the  largest  number  of  Totes 
therefor. 

Tbbeb  u  Ko  DniEBBBCB  BgrwBBw  Elbctiob  BOB  Full  Tbbm  abp  to  Ftu. 
VAQABor,  with  regard  to  the  necessity  <rf  giving  the  statatosy  notioe  off 
holding  the  election. 

Blbotob  m  Pbisumbd  to  hatb  Coobizabob  or  PBOGBBMBoa  OB  Oomixni 
CouBOiL,  Which  abb  Pububhbd  in  the  official  paper  of  the  eorporation; 
and  where  they  have  declared  a  vacancy  in  an  office,  he  will  be  presumed 
to  know  that  there  will  be  an  election  to  fill  such  vacancy  as  well  as  to 
elect  (Acers  to  succeed  those  whose  terms  are  about  to  expire. 

BaouLD  BOT  CoBCLUDB  WITH  Vbbifioatiob.  —A  plea  to  an  information  in 
the  nature  of  a  giio  loarrofilo  which  puts  in  issne  a  material  allegation  in 
the  information,  such  as  that  any  votes  were  cast  for  the  relator  at  tha 
election,  should  oonolnde  to  the  country,  and  not  with  a  verification. 

This  was  an  infonnation  in  the  natnre  of  a  que  toarranta. 
The  opinion  states  the  facts  with  soffident  parttonlaiitj  te 
understand  the  points  made. 

Speed,  in  person,  ar^  Lothrapj  tear  the  relator. 
Biihopj  for  the  respondent. 

By  Court,  Manning,  J.  The  motion  to  dismiss  the  informa- 
tion, for  the  reason  that  the  term  of  the  oflSce  which  respond- 
ent is  charged  with  having  usurped  has  expired  sinoe  the  filing 
of  the  information,  must  be  denied.  If  the  only  object  of  the 
proceedings  was  to  oust  the  incumbent,  there  would  be  great 
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{iiopriety  in  granting  the  motion.  But  the  statote,  under 
which  the  information  is  filed,  proyides  for  the  imposition  of  a 
fine  in  the  discretion  of  the  court  and  the  payment  of  costs 
by  respondent  should  he  be  found  guilty  of  the  intrusion: 
Comp.  Laws,  sees.  SSll,  6312.  And  when  the  office  is  claimed 
by  another,  the  informatioD  may  be  so  framed,  as  in  the  case 
before  us,  as  to  try  the  right  of  such  person  to  the  office,  who^ 
en  obtaining  a  judgment  in  his  fiiTor,  at  any  time  within  one 
year  thereafter,  may  make  and  file  a  suggestion  that  he  has 
sustained  damages  to  a  certain  amount  by  reason  of  the  usur* 
pation,  and  pray  judgment  therefor  against  respondent:  Id., 
sees.  6293,  6297.  And  such  information  may  be  filed  without 
leaye  of  tiie  court:  Id.,  sec.  6291.  When  it  is  necessary  to 
obtain  leaye  of  the  court  to  file  the  information,  the  court  may, 
i*\  its  discretion,  refuse  to  permit  the  information  to  be  filed. 
In  the  case  of  People  y.  Sweeting^  2  Johns.  184,  the  court 
refused  to  give  leave,  because  the  term  of  office  would  expire, 
and  the  office  be  filled  by  an  election,  before  the  proceeding  to 
oust  the  inctunbent  could  be  made  efiSsctual.  And  in  Common^ 
¥feaUh  Y.  Atkeam^  3  Mass.  286,  leave  was  refused  on  the  ground 
that  the  term  of  office  would  expire  before  the  question  could 
be  tried.  But  in  People  v.  Loomis,  8  Wend.  896  [24  Am.  Dea 
83],  the  court  refused,  under  a  statute  like  our  own,  to  Hiatniof^ 
although  the  term  of  office  had  exjrired. 

Before  speaking  of  the  pleadings,  it  will  be  necessary  to  refer 
to  the  city  charter  and  to  the  law  of  the  case. 

By  the  charter,  an  annual  dty  election  is  required  to  be  held 
on  the  first  Tuesday  after  the  first  Monday  of  November  in 
each  year,  at  such  places  in  the  several  wards  as  shall  be 
designated  by  an  order  of  the  common  council  at  least  twenty 
days  previous  thereto,  notice  of  which,  and  of  the  officers  to 
be  elected,  and  of  the  time  for  opening  and  closing  the  poll, 
is  reqtdied  to  be  given  within  three  days  after  the  date  of  such 
order,  by  the  dty  clerk,  by  publication  in  two  or  more  daily 
papers  published  in  the  city:  Laws  of  1867,  p.  82,  sec.  1.  A 
dty  attorney  is  to  be  elected,  and  to  hold  his  office  for  two 
years:  Id.,  p.  74,  sec.  1,  and  p.  77,  sec.  18.  And  if  an  office 
becomes  vacant,  it  may  be  so  declared  by  the  common  council: 
Id.,  p.  80,  sec.  22.  And  if  a  vacancy  occurs  in  any  elective 
office,  other  than  mayor  or  alderman,  the  common  council  are 
to  appoint  some  person  eligible  under  the  charter  to  serve  in 
such  office  until  Uie  next  annual  election,  when  the  vacancy  ii 
to  be  filled  for  the  residue  of  the  official  term:  Id.,  p.  80,  sen 


72  PxoPLB  V.  Habtwbll.  [Mietau^ 

26.    Snch  are  the  provisions  of  the  charter  bearing  <m  tha- 
qnestioDS  before  us. 

The  common  council  declared  a  vacanoy  in  the  offioe  at 
dty  attorney^  and  appointed  the  respondent  to  fill  it.     And  the 
information  states  that  the  relator  at  the  next  annual  election 
thereafter  was  duly  elected  to  fill  the  vacancy,  etc. 

In  the  notice  of  election  given  by  the  city  clerk,  no  mention 
whatever  was  made  of  the  vacancy.  Did  this  omission  in  the^ 
notice  vitiate  the  election  of  the  relator? 

There  can  be  no  doubt,  had  the  notice  omitted  to  state  that 
there  was  to  be  an  election  of  an  alderman  in  each  of  the  wards- 
of  the  city  at  that  election,  that  such  omission  would  not  have 
rendered  void  the  election  of  such  officers.    The  statute  in  thie 
particular  is  directory  merely.    It  is  nevertheless  the  duty  of 
the  city  clerk  to  see  that  it  is  carried  into  effect,  and  if  he 
should  wantonly  and  corruptiy  omit  to  give  notice  of  the  offi* 
cers  to  be  elected,  he  may  be  punished  therefi»r  criminally^ 
To  go  further  than  this,  and  hold  the  election  vend,  would 
place  it  in  the  power  of  the  city  derk  to  defeat  the  election  of 
any  or  all  city  officers  to  be  elected  at  an  annual  election. 
Electors  are  supposed  to  know  what  officers  are  to  be  elected 
at  a  general  election,  and  if  in  doubt  can  readily  inform 
themselves.    The  design  of  the  notice  is  to  remind  them  of 
their  duty  to  the  public.    It  is  in  no  way  connected  with  the 
elector's  right  to  the  elective  firanchise,  nor  is  it  a  condition 
precedent  to  be  performed  by  another  to  entitle  him  to  exer-^ 
cise  the  right    There  is  a  material  difference,  it  is  said,  be* 
tween  an  election  for  a  full  term  and  to  fill  a  vacancy.    The 
charter  makes  none  in  the  case  before  us,  and  we  cannot  make 
any.    We  know  of  no  rule  of  construction  by  which  we  can 
hold  the  notice  both  necessary  and  unnecessary;  that  is,  neoes* 
sary  to  the  validity  of  the  election  of  some  officers  to  be  elected^ 
and  not  as  to  others.   The  alleged  difference  is,  that  an  elector 
may  not  know  of  the  vacancy,  while  he  is  presumed  to  know 
of  the  election  of  officers  for  a  full  term.    He  must,  however, 
be  presumed  to  have  cognizance  of  the  proceedings  of  the 
common  council,  which  are  published  in  the  official  paper  of 
the  corporation.    And  the  vacancy  was  declared  by  that  body, 
which  at  the  same  time  appointed  the  respondent  to  fill  it 
until  it  should  be  filled  at  a  general  election. 

The  first  plea  to  the  information  admits  the  vacancy,  states 
the  appointment  of  respondent  to  fill  it  by  the  common  coun* 
oil,  and  says  that  at  the  next  general  election  in  said  city^ 
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held  on  the  third  day  of  November,  1863,  there  was  no  eleo- 
tkm  to  fill  the  unexpired  term.  The  people  reply  to  this  pari 
of  the  plea,  taking  issue  on  the  election  to  fill  the  Tacancy, 
and  ccmdude  to  the  ooontry.  The  plea  admits  the  holding  of 
the  annual  election,  but  denies  it  was  an  election  to  fill  the 
vacancy.  If  the  views  we  have  eipressed  are  correct,  it  was 
an  election  to  fill  the  vacancy,  as  well  as  for  the  election  of 
oiBoers  for  a  new  term;  and  the  issue  made  by  the  plea  and 
leplication  for  a  jury  to  try  is  one  of  law  and  not  of  taoL  We 
mention  this  in  passing,  not  that  there  is  any  question  in  re- 
gard to  it  now  before  us. 

The  plea  further  states:  ''Nor  was  there  any  notice  given  of 
nch  vacancy/'  The  people  in  their  replication  to  this  pari 
of  the  plea  admit  its  truth,  and  set  fbrth  in  ftaU  a  notice  given 
of  the  city  election,  which  makes  no  mention  of  the  vacancy, 
and  conclude  with  a  verification.  The  respondent  demurs, 
and  the  people  join  in  the  demurrer.  Want  of  notice,  we  have 
staled,  does  not  vitiate  the  electi(m.  The  plea,  consequently, 
is  bad.  So  is  the  replication,  as  it  tenders  an  immaterial  ie* 
Boe  by  the  new  matter  set  up  in  it.  On  this  demurrer  there 
must  be  judgment  for  the  people,  as  respondent  committed  the 
first  error. 

Bespondent's  second  plea,  like  the  first,  sets  up  various  mat- 
ten  as  a  defense,  none  of  which  are  material,  except  the  state- 
ment that  the  electors  of  the  city  did  not  vote  to  fill  the 
vacancy,  and  that  no  ballots  were  cast  ton  that  purpose.  The 
plea  concludes  to  the  country,  and  is  demurred  to  by  the  peo* 
pie,  in  which  the  respondent  joins,  because,  first,  it  offlBrs  to 
put  in  issue  matter  not  properly  issuable;  and  because,  second, 
it  does  not  conclude  with  a  verification.  It  is  not  demurred 
to  for  duplicity.  Neither  of  the  objections  stated  in  the  de- 
murrer is  well  taken.  For  if  there  were  no  votes  given  at  the 
election  to  fill  the  vacancy,  the  relator  could  not  have  been 
elected,  and  that  part  of  the  plea  is  therefore  material.  And 
it  should  not  conclude  with  a  verification,  as  it  denies  or  puts 
in  issue  a  material  allegation  in  the  information,  which  states 
that  a  large  number  of  ballots,  to  wit,  two  thousand  eight  hun- 
dred in  number,  were  cast  for  the  relator  to  fill  the  vacancy. 
The  issue  formed  by  the  information  and  plea  is,  whether  any 
votes  were  cast  to  fill  the  vacancy  at  the  election.  If  there 
were  not,  as  we  have  stated,  the  relator  could  not  have  been 
elected.  The  information  states  that  there  were,  and  that  the 
relator  received  the  greater  number  of  such  votes;  both  which 
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<act8  are  material  to  show  his  title  to  the  office,  and  both  being 
material,  respondent  was  at  liberty  to  take  iesne  on  either  of 
them. 

The  third  plea  is  clearly  bad,  as  it  rehites  to  the  election  of 
respondent  for  the  foil  term,  of  which  no  complaint  is  made 
in  the  information. 

There  must  be  judgment  for  the  people  on  the  demurrer  to 
the  second  replication  to  the  first  plea,  and  on  the  demurrer 
to  the  third  plea;  and  for  the  respondent  on  the  demurrer  to 
the  second  plea,  with  leave  to  the  people  to  withdraw  their  de- 
murrer  to  that  plea  and  add  the  similiter.  Neither  party  to 
have  costs  against  the  other. 

Chbistianct  and  Campbell,  JJ.,  concurred. 

Mabtin,  C.  J.,  did  not  sit  in  this  case. 


In  the  note  to  People  ▼.  Rene,  4f  8ar,  R.  R.  Ok,  90  Am.  Deo.  48;  it  is  add 
that  in  this  ooontry  9110  warramio  will  not  lie  after  the  expiration  of  the  term 
of  offioe.  In  People  v.  LoondSf  24  Id.  33,  it  was  held  that  where  the  term  of 
an  offioe  has  expired  before  quo  warraiUo  is  applied  for,  or  will  expire  before 
trial,  the  application  will  be  denied,  bat  that  where  the  term  expires  after  the 
Information,  bat  before  jadgment»  the  jndgment  will  nevertheless  be  rendered^ 
as  the  prevailing  party  is  entitled  to  oosts.  For  a  case  in  which  quo  wammto 
will  lie  against  oommissionerg  who  are/tmcft*  officio,  see  BwrUm  v.  PaUon,  68 
Id.  194. 

NoTXOS  OF  Election.  — The  case  of  the  People  v.  Weller,  70  Am.  Deo.  754^ 
appears  to  be  in  oonfliot  with  the  doctrine  of  the  principal  case.  In  this  oaao 
it  was  held  that  it  was  neoeesary  to  the  validity  of  an  election  that  the  gov- 
ernor shoald  issne  a  prodamation  calling  the  same  and  ennmerating  the  offi* 
oers  to  be  elected;  that  the  statate  requiring  this  notice  is  mandatory;  that  an 
office  not  mentioned  in  the  proclamation  cannot  be  filled  at  such  election,  and 
that  the  object  of  the  proclamation  is  to  give  notice  to  the  electors:  See  the 
note  to  this  case.  The  principal  case  is  cited  to  the  point  that  "electiona 
fixed  by  law  at  a  certain  time  and  place  may  be  legally  holden,  althoagh  ncH 
tioe  has  not  been  pablished  or  given;  bat  if  the  time  be  not  defined  by  stat- 
ute, and  is  to  be  fixed  by  notice,  the  notice  reqaired  is  imperative  '*:  (7xfy  qf 
Chicago  v.  People,  80  HL  496-606.  It  is  cited  in  OUy  qf  Lafayme  v.  SUO/e,  69 
Ind.  218, 228,  where  the  ooort  say  that  if  an  election  for  dty  trustees  is  other- 
wise regular,  the  want  of  any  notice  thereof  previously  given  will  not  invalid 
date  it.  It  is  cited  to  the  same  point  in  People  v.  WUJiereO,  14  Mioh.  48^  and 
CommMweaUh  v.  SmUh,  132  Mass.  289. 

Thb  pukoipal  oasx  is  cited  and  DISTIN0UI9HED  in  Seoard  v.  Fovuk,  44 
Mich.  91,  where  notice  of  an  election  for  probate  judge  was  held  neoessary  to 
its  legality.  The  effect  oi  faQure  to  give  notice  of  an  election  is  diiwad  at 
length  in  note  to  Peopfe  v.  BakM^  83  Am.  Doa  75a 
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Pagk  V.  MrroHBLL. 

(IS  UUmWAM,  «.j 

|fca«Ajpf  poB  ABBMb-^lBMkiaM  l«r  an  amsl^  tiM  Jviy  an  MlHlad  aad 
iw|iiljwl  to  find  MMh  gonanl  dunagM  m  tli^  dam  lypfopriato  «ad» 
tlia  cbomniteiioaay  lor  tha  anaat  and  datantioov  aa  wdl  aa  aaj  apadal 
damagaa  wbich  ara  pioran  to  their  iatirfaetion,  and  it  is  error  for  the 
eonrt  to  confine  the  Jniyto  damagea  for  mere  loaa  of  time  in  eonaaqnanoa 
of  timarreat 

Oorar  cur  mm  OoirFm  Jubt  to  Ktnm  Nqkihai.  ob  Sraouii  Dam- 
ABwa,  IF  TEMBM  MMB  VMMS  Bmal  PiBsoirAi.  iHJimr,  and  eracy  depvim- 
tiea  of  libarty  ia  ao  regarded.  It  is  for  the  jnry  themaelTea  to  determine 
irtiethar  tiie  eironmalanoea  should  redooe  the  raoorery  to  a  minimua. 
Gonaaqmentiy,  it  waa  erroneooa  by  inatmotion  to  limit  tiie  damagaa  in  an 
aeliiQii  for  aa  arreat  to  aoeh  a  aom  as  would  be  "anfllmant  to  pay  the 
plaintiff  for  hk  time  while  be  waa  beiag  awaatad  and  taken  to  the  jaiL'i 


Acnom  tor  fidae  impriwDmeni.    The  opinioa  ttelM  the 


iZoMeyn,  Car  the 

Cooby,  for  the  defendant 

Bj  Ckmity  Caxpbell,  J.  Plaintiff  Boed  defendant  for  oana- 
ing  him  to  be  arreated  and  imprisoned  for  refusing  to  testify 
before  him  under  a  void  complaint,  which,  as  we  held  in  Ex 
parte  Marion^  10  Mich.  208,  gave  defendant  no  jurisdiction  to 
make  the  inquiry.  Plaintiff,  having  been  arrested  and  plaoed 
in  the  custody  of  the  sheriff  at  the  jail,  was  not  locked  in  the 
cell,  which  was  given  him  as  a  sleeping-room,  and  was  allowed 
to  visit  freely  the  sheriff's  apartments,  being  only  restrained 
from  leaving  the  jail-yard.  The  court  instructed  the  jury 
that  if  they  believed  this,  plaintiff  could  only  recover  nominal 
damages,  explaining  this  expression  to  mean  damages  "  suffi- 
cient to  pay  the  plaintiff  for  his  time  while  he  was  being 
arrested  and  taken  to  the  jail."  Proof  was  introduced  of 
special  damage,  including  the  expense  of  obtaining  a  dis- 
charge on  habea$  eorpui^  which  became  immaterial  under  this 
charge. 

The  court  erred  in  confining  the  jury  to  damages  for  mere 
loss  of  time,  in  consequence  of  an  arrest.  In  all  cases  of  this 
nature,  the  jury  are  entitled  and  required  to  find  such  general 
damages  as  they  deem  appropriate  under  the  circumstances, 
for  the  arrest  and  detention,  as  weU  as  any  special  damages 
which  are  lawfully  proved  to  their  satisfeiction.  The  court 
can  never  confine  a  jury  to  either  nominal  or  special  damages, 
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if  there  has  been  a  real  persooal  iignry;  and  every  depriva- 
tion  of  liberty  is  so  regarded.    It  is  for  the  jury  themselTe* 
to  determine  whether  the  ciroomstanoes  should  reduoe  the  re- 
coyery  to  a  minimum.    There  was  also  error  in  taking  the  ihif 
prieonment  by  the  sheriff  away  from  the  consideration  of  the- 
jury.    This  was  done  on  the  ground  that  there  was  an  escape- 
in  law,  and  therefore  no  subsequent  imprisonment  under  the 
precept.    As  under  our  statutes  the  creditor  cannot  pursue 
the  sheriff  or  an  imprisoned  debtor  for  an  escape  so  long  as 
the  latter  remains  within  the  countyy  the  doctrines  of  civil 
imprisonment  have  become  with  us  quite  unimportant:   2 
Comp.  Laws,  sees.  5552,  6555.    But  where  a  defendant  is 
held  for  a  public  offense  or  grievance  not  civil  in  its  naturoi 
even  a  voluntary  escape  permitted  by  a  sheriff  does  not  pre- 
vent the  officer  fix>m  retaking  him,  and  it  is  his  duty  to  make 
the  recapture,  for  which  purpose  the  writ  remains  in  full  force: 
Clarke  v.  Cleavdand^  6  Hill,  844.    In  this  case,  while  great 
liberty  was  undoubtedly  allowed  to  the  prisoner,  which  may 
and  should  be  considered  by  the  jury,  yet  there  was  evidence 
showing  an  actual  detention  within  certain  bounds  of  the 
prison.    The  prisoner  did  not  remain  at  large  and  out  of  cus- 
tody.   An  indictment  for  an  escape  must  always  charge  that 
the  prisoner  went  at  large  from  his  custody:  1  Russell  on 
Crimes,  428;  2  Hawk.  P.  C,  c.  19,  sec.  14;  Archbold's  Grim. 
PL  560,  558.    So  long  as  a  criminal  escape  has  not  occurred| 
the  party  is  certainly  in  custody  under  the  process;  and  if  the 
officer  is  liable  for  over-indulgence,  he  is  not  liable  for  any- 
thing more;  and  a  person  arrested  and  taken  to  jail  must  ac- 
cept such  confinement  as  the  sheriff,  without  exceeding  such 
severity  as  is  lawful,  may  impose.    The  indulgence  of  his 
jailer  may  mitigate,  but  it  does  not  destroy,  his  imprisonment. 
The  facts  introduced  on  the  trial  below  had  a  tendency  to 
show  that  the  plaintiff  was  active  in  designing  and  bringing 
about  his  own  imprisonment.    There  was  also  fiEdr  ground  for 
arguing  to  the  jury  that  the  imprisonment  itself  was  very 
much,  if  not  entirely,  under  his  own  control.    That  it  was 
little  more  than  a  farce  of  his  own  enacting  was  forcibly  urged 
before  us.    But  it  was  for  the  jury,  after  all,  to  say  how  much 
the  plaintiff  had  been  damaged  in  person,  or  sensibility,  or 
pocket,  as  well  as  whether  or  not  he  was  his  own  jailer  in  a 
voluntary  martyrdom.    If  this  was  so  in  fact,  there  can  be  no 
substantial   grievance  to  complain  of.    Whatever  we  may 
think  of  the  demerits  of  the  cause,  it  must  be  left  to  the  jury 
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to  give  to  the  eyidence  soeh  force  as  it  deeenret,  and  to  meaa- 
ue  the  damages  accordingly. 

Judgment  mnet  be  reversed,  with  ooete^  and  a  new  trial 
granted. 

The  other  jnetioea  ooncorred. 


br  Aomor  nm  Pebsohal  Ikjveob^  pwwnriigy  Ioh  fa  aol  tlia  nl» 
•I  oomiMmMtifln,  but  dunagM  may  be  aUoired  for  phyilotl  sofEniiig  Midaro^ 
Md  eroD  f€»  mBDtel  agonyt  Cboper  ▼.  Jfiiffani^  76  Am.  Deo.  638^  and  note. 

The  pxnrozPAL  am  n  onnn>  to  the  point  that  in  an  ftotion  for  a  fafae  im- 
gtfaonment  the  leooregy  wOl  not  be  findted  to  nominal  damagea  beeanae  tbere 
no  allasation  or  proof  of  apeoial  damage^  — the  Jniy  may  gire  general 
in  anoh  a  oaae^  to  be  determined  by  the  eironmatanoe^ — in  Jomel^ 
Y.  McAUuier,  22  Mich.  S00-310|  8.  a»  26  Id.  48}  WdA  ▼.  Ware,  E2  Id.  8S. 
Ibe  principal  oaae  fa  dted  in  Tkompmm  t.  MUtworih,  89  Id.  719^  where  the 
eoert  held  tliat  a  deofantion  in  a  Jutieeo*  oonrt  for  fafae  impriaonment^  which 
afwied  thaa  plaintiff  waa  thoeby  defayed  and  Injued  hi  hfa  boaineaib  St  the 
and  plaoe  atated,  waa  anlHsfant  to  wamnt  eridenee  of 
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MINKB80TA. 


Whitakbb  v.  Bica 

19  MnrmoTA,  UL] 

fjammn  wt  Oira  Joim  Qbugob  ov  Ixnimr  Dm  oh  Bovd  before  th* 
bw  of  tlM  ■tetnto  of  limitationi  has  attMhed  will  teka  the  nmo  ont  of 
tiia  operatum  of  tho  itatate^  as  agamsl  his  oo-obUgonj  and  the  statato 
win  oommenoe  to  nm  from  the  date  of  the  last  paymenti  and  thia  not- 
withstanding the  party  paying  is  named  in  the  body  of  the  bond  aa  pria* 
e^al  and  the  other  obligors  as  sureties,  and  the  payments  were  mado  by 
him  without  the  knowledge  or  oonsent  of  the  soratiesi 

Action  on  a  bond.    The  opinion  states  the  facts. 

Bigdcw  and  Dalrymple^  for  the  plaintiff  in  enor. 

Moitenon  and  Simon$j  for  the  defendants  in  error. 

By  Court,  Flambrau,  J.  On  the  third  day  of  May,  1854, 
the  defendants,  Rice  and  Becker,  together  with  William  Hoi- 
linshead,  now  deceased,  executed  to  the  plaintiff  a  bond  in 
the  penal  sum  of  four  thousand  dollars,  conditioned  to  pay  ta 
the  plaintiff  the  sum  of  two  thousand  dollars,  with  interest, 
within  one  year  from  the  date  of  said  bond.  The  obligors 
were  described  in  the  body  of  said  bond  as  follows:  '^  We, 
William  HoUinshead,  of,"  etc.,  "  as  principal,  and  Edmund 
Rice  and  George  L.  Becker,  of,"  etc.,  "  as  sureties."  The  bond 
was  signed  by  each  of  the  obligors  in  the  above  order,  but 
without  any  further  statement  designating  their  relation  to  the 
obligee  or  to  each  other.  Hollinshead,  from  time  to  time,  paid 
the  interest  upon  the  bond,  according  to  the  tenor  thereof;  the 
last  of  which  payments  was  made  on  the  26th  of  September, 
1867.  These  payments  were  made  by  Hollinshead  individually^ 


Jan.  1864.]  Whitakbb  v.  Rica.  7» 

and  without  tbe  procorementi  knowledge,  or  coDemt  of  the 
defendants  or  either  of  them.  This  action  wan  commenced 
againat  the  defendant  Rice,  on  the  6th  of  December,  1861^ 
and  against  the  defendant  Becker  on  the  Slst  of  the  same 
month.  No  other  payments  were  made  on  the  bond.  It 
will  be  seen  that  more  than  six  years  had  elapsed  between 
the  due  date  of  the  bond  and  the  commencement  of  the  suit,. 
but  that  a  much  less  period  than  six  years  had  run  between 
the  last  payment  of  interest  by  Hollinshead  and  the  com* 
menoement  of  the  action.  The  statute  of  limitations  is  tho 
defense  set  up,  and  the  point  presented  for  decision  is,  whether 
the  payments  by  Hollinshead  of  interest  before  the  statute  of 
limitations  had  run  against  the  note  was  eflfectual  to  prevent 
the  operation  of  the  statute  as  against  his  co-obligors  until  six 
years  firom  the  date  of  the  last  payment. 

The  argument  of  the  case  by  counsel  was  elaborate  and  able* 
The  briefe  furnished  the  court  are  exhaustive  of  the  views 
preeented,  and  we  have  endeavored  to  give  the  case  the  ex- 
amination  its  importance  demands.  It  is  exceedingly  diffi« 
cult  to  arrive  at  any  just  conclusion  upon  the  weight  of 
authority.  We  have  the  great  name  of  Lord  Mansfield  for 
this  doctrine  as  to  joint  debtors:  **  Payment  by  one  is  payment 
for  all,  the  one  acting,  virtually,  as  agent  for  the  rest;  and  in 
the  same  manner  an  admission  by  one  is  an  admission  by  all, 
and  the  law  raises  tbe  promise  to  pay  when  the  debt  is  ad- 
mitted to  be  due."  And  we  have  the  court  of  appeals  of  New 
York,  by  Judge  Bronson,  asserting  that  nothing  but  the  great 
name  of  Mansfield  could  have  given  currency  to  such  reason* 
ing.  Quite  as  great  a  diversity  of  decision  and  reasoning  ex* 
ists  between  the  decisions  of  the  several  states,  and  even  in 
the  courts  of  the  same  state.  So  great  has  this  uncertainty 
become  of  late  that  many  of  the  states  have  endeavored  to 
extricate  themselves  by  statutory  provisions.  Some  directly 
upon  the  point  involved  in  this  case,  as  to  the  effect  of  a  pay*' 
ment  by  one  of  several  joint  debtors  upon  the  running  of  tho 
statute  of  limitations  against  the  other  debtors,  and  some  upon 
the  effect  of  payments  generally,  without  particularizing  as  ta 
joint  debtors,  as  is  the  case  with  our  own  state. 

The  distinctions  which  have  occupied  the  courts  have  gen* 
erally  been  as  to  whether  an  acknowledgment  of  the  old  debt 
was  sufficient  to  raise  a  new  promise  to  pay  it,  or  whether  a 
promise  was  actually  necessary,  and  whether  the  promise 
must  be  absolute,  and  from  what  acts  or  words  a  promise 
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«oaId  be  implied,  and  Tarioiui  other  subfletieB,  now  happilj 
forever  put  to  rest  by  the  paeeage  of  a  etatate  making  all 
«ach  matters  the  subject  of  writing,  and  limiting  their  effect. 
The  deliberation  and  full  understanding  which  n  ill  now  ac- 
<K>mpany  every  such  act  will  necessarily  relieve  it  of  all  un- 
certainty. We  at  first  thought  it  worth  while  to  endeavor  to 
unravel  the  various  cases  which  we  have  found  on  this  sub- 
ject, but  have  abandoned  it,  and  cannot  give  our  reason  for 
doing  so  better  than  by  quoting  from  the  opinion  of  Judge 
Bronson,  in  Van  Keuren  v.  Parmeleej  2  N.  Y.  526,  where  he 
gives  a  very  brief  history  of  the  statute  of  limitations: — 

^'The  statute  of  21  James  I.,  c.  16,  which  limited  actions 
^m  promises  to  six  years,  was  not  very  well  received  by  the 
legal  profession,  and  although  the  early  decisions  under  it  are 
not  open  to  much  observation,  it  was  not  long  before  the 
oourts  began  to  regard  the  statute  with  disfiEivor,  and  to  resort 
to  the  most  subtle  constructions  for  the  purpose  of  restricting 
its  influence.  There  was  a  period  when  one  who  was  spoken 
to  on  the  subject  of  an  old  debt  could  not  well  give  a  dvil 
answer  without  saying  enough  to  take  the  case  out  of  the 
statute.  At  a  later  period,  and  since  the  commencement  of 
the  present  century,  the  courts  began  to  regard  this  as  a 
beneficial  statute, — a  statute  of  repose, — and  commenced  the 
4iflScult  task  of  retracing  their  steps.  But  there  were  many 
-obstacles  in  the  way  of  the  backward  movement;  and  the 
legislature,  both'here  and  in  England,  took  up  the  matter,  and 
went  beyond  the  old  statute  by  requiring  a  new  promise  or 
4Usknowledgment  to  be  in  writing.  In  consequence  of  the 
•early  departure  from  principle  in  the  construction  of  the  stat* 
ute,  the  different  views  which  prevailed  at  different  periods, 
and  the  unequal  pace  of  the  courts  in  attempting  to  get  back 
on  solid  ground,  the  books  are  frill  of  conflicting  decisionSy 
4ind  any  attempt  to  reconcile  them  would  be  a  useless  waste 
•of  time":  See  also  elaborate  opinion  of  Judge  Story,  in  BM 
^.  Morrison,  1  Pet.  861. 

Did  the  question  involved  in  this  case  depend  for  its  soluticMi 
upon  the  principles  which  have  controUed  in  the  cases  we  have 
examined,  we  would  feel  much  safer  in  leaving  the  decided  cases 
out  of  view  as  authority,  and  attempting  to  settle  the  rights  of 
the  parties  upon  principle,  regardless  of  them.  We  are  con- 
etrained  to  believe,  however,  that  the  case  at  bar  depends 
eolely  upon  our  own  statute,  which  is  essentially  different  from 
that  of  England  and  New  York,  on  the  effect  of  a  payment* 
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TheBO  Btatntes,  wlifle  requiiing  a  writing  in  the  case  of  a  new 
promise  or  acknowledgment,  leave  the  effect  of  a  payment 
untoQched:  9  Qeo.  IV.,  c  14;  New  York  Laws  of  1849,  p.  688^ 
eee.  110. 

Before  entering  npon  an  examination  of  the  peculiar  pro- 
risions  of  our  siatne  on  the  effect  of  a  payment,  we  will  notice 
one  sabetantial  distinction  which  existed  in  the  case  of  pay« 
ments  made  by  one  of  several  joint  debtors  in  taking  the  case  out 
of  the  statute  as  to  his  co-debtors,  and  that  was,  whether  the 
payment  was  made  before  the  debt  was  barred  by  the  statute, 
or  after  it  had  run  against  it,  — many  of  the  judges  thinking 
that  in  the  former  case  the  payment  would  prevent  the  opera- 
tion of  the  statute,  while  in  the  latter  it  would  not.  WiUiout 
Baying  more  than  that  we  think  there  is  some  force  in  this  dis- 
tinction, we  wiU  take  up  our  statute  and  endeavor  to  show 
that  the  legislature  must  have  had  that  very  point  in  mind 
when  it  framed  the  section  upon  which  the  case  turns. 

The  groundwork  of  our  code  was  that  of  New  York, — much 
of  it  is  merely  a  transcript;  therefore,  wherever  we  find  altera- 
tions, we  must  suppose  them  to  be  the  work  of  particular  de- 
sign. The  section  of  the  New  York  code  from  which  our  act 
on  this  point  is  taken  is  as  follows:  — 

"  No  acknowledgment  or  promise  shall  be  sufficient  evidence 
€t  a  new  or  continuing  contract,  whereby  to  take  the  case  out 
of  the  operation  of  this  title  [statute  of  limitations],  unless  the 
same  be  contained  in  Bome  writing  signed  by  the  party  to  be 
eharged  thereby,  but  this  section  shall  not  alter  the  effect  of 
any  payment  of  principal  or  interest ":  New  York  Code,  sec. 
110. 

Our  revisers  followed  this  section  almost  literally  down  to 
that  point  where  the  New  York  act  speaks  of  the  effect  of  a 
payment.  They  there  terminate  the  section,  leaving  it  to  treat 
exclusively  upon  the  subject  of  acknowledgments  and  promises, 
requiring  them  to  be  in  writing,  and  binding  only  upon  the 
puty  who  signs  the  same.  A  new  section  is  then  devoted  ex- 
clusively to  the  effect  of  a  payment  of  principal  or  interest^ 
and  is  as  follows:  — 

^*  Whenever  any  payment  of  principal  or  interest  has  been 
or  shall  be  made  upon  an  existing  contract,  whether  it  be  bill 
of  exchange,  bond,  promissory  note,  or  other  evidence  of  in- 
debtedness, if  such  payment  be  made  after  the  same  beoomea 
due,  the  limitation  shall  oommenoe  from  the  time  the  last 

payment  was  made  ":  Comp.  Stats.,  p.  584,  sea  24. 
DM.  VOL  Lxxxn-i 
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What  is  the  meaning  of  the  word  *'  existing "  in  this  seo- 
ttonT  Clearly  it  must  have  reference  to  the  fact  of  the  statute- 
having  run  against  the  contract  or  not  A  contract  once^ 
made  is  an  existing  contract  until  it  is  paid  or  barred  .by  the- 
itatnte  of  limitations^  or  its  obligation  in  some  other  way 
canceled.  When  once  paid  or  otherwise  satisfied;  except  by^ 
the  running  of  the  statute  of  limitations,  it  cannot  be  reviyed 
by  a  payment  at  alL  There  can  be  very  little  doubt,  there* 
fore,  that  where  the  statute  speaks  of  existing  contracts,  it 
expressly  means  such  as  are  not  barred  by  the  statute  of 
limitations.  This  section,  then,  has  reference  to  payments 
only  that  are  made  upon  contracts  before  the  statute  has  run 
against  them.  Let  us  take  tliis  contract  as  an  example,  and 
see  what  the  effSoct  of  the  payment  was.  The  contract  was 
one  which  gave  the  plaintiff  a  right  of  action  against  all  three 
of  the  obligors,  or  either  of  them,  Jit  any  time  after  it  became 
due,  unless  this  statute  deprives  him  of  it.  Section  6  of  the 
same  chapter  in  which  section  24  above  quoted  occurs  im- 
poses a  limitation  of  six  years  from  the  due  date  of  the  con* 
tract  within  which  such  right  of  action  must  be  enforced  if  it 
remains  as  the  due  day  found  it,  and  notliing  occurs  to  change 
tliis  limitation,  or  in  other  words,  if  the  contingency  provided 
for  in  section  24  does  not  happen,  of  a  payment  being  made 
of  principal  or  interest  before  the  lapse  of  the  six  years,  in 
which  case  ''  the  limitation  shall  commence  from  the  time  the 
last  payment  was  made."  What  limitation  is  here  meantf 
We  think  the  limitation  within  which  an  action  can  be 
brought  on  the  contract  as  made  originally  between  the  par- 
ties; or  in  other  words,  that  of  section  6,  which  becomes  oper- 
ative de  novo  upon  the  particular  contract,  '^  whether  it  be  bill 
of  exchange,  bond,  promissory  note,  or  other  evidence  of  in- 
debtedness," and  prevents  any  interruption  of  the  obligatioo^ 
originally  assumed  rather  than  continues  or  extends  it  fixr 
any  additional  period  of  time. 

When  a  contract  is  entered  into^  even  under  the  drcum- 
stances  that  color  this,  two  of  the  obligors  being  sureties  for 
the  other,  who  was  principal,  they  all  understand  their  rights 
as  defined  by  the  statute.  The  principal  is  first,  in  equity  and 
conscience,  bound  to  pay.  He  should  do  so  on  the  due  day; 
but  if  he  fails  in  this  respect,  then  he  should  pay  as  soon 
thereafter  as  possible.  All  parties  agree  to  this,  and  generally 
insist  upon  it.  The  statute  defines  explicitly  the  effect  of  such 
a  payment  upon  the  contract  if  made  within  six  years  after  it 
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fidk  due,  which  we  have  endeavored  to  point  oat.  No  one 
has  the  right  to  complain.  We  do  not  think  the  principal  of 
agency,  so  much  discnsfied  in  the  books  when  considering  the 
effect  of  payment  by  one  of  aeveral  joint  contractors,  has  any 
force  whatever  under  our  statute  where  the  payment  is  made 
before  the  contract  is  barred.  The  rights  of  the  parties  are 
defined  from  the  beginning.  What  would  be  the  effect  of  a 
payment  made  by  one  of  several  joint  contractors  on  the  rest 
after  the  limitation  had  attached  would  probably  bring  up  all 
these  old  questions,  because  the  statute,  as  will  be  observed,  is 
entirely  silent  on  the  effect  of  such  a  payment, — if^  indeed, 
such  silence,  after  specially  providing  for  all  the  other  modes 
of  continuing  and  reviving  contracts,  might  not  be  considered 
ignoring  such  a  payment  altogether. 

The  counsel  for  the  defendants  insists  that  the  legislature 
would  not  make  a  promise  binding  only  ujion  the  party 
making  it,  and  give  the  payment  of  principid  or  interest  greater 
force,  so  as  to  bind  all  parties.  The  fact  that  these  two  sub- 
jects are  carefully  separated,  and  the  effect  of  an  acknowledg- 
moit  or  promise  spedaUy  limited  to  the  party  making  it, 
while  no  such  limitation  is  attached  to  the  act  of  payment  on 
an  existing  debt,  would  argue  that  it  was  done  by  design,  and 
hitended  in  one  case  to  have  that  restricted  operation  and  not 
in  the  other.  But  when  this  fact  is  considered  with  the  pe* 
euliar  wording  of  the  statute  and  the  just  obligations  of  the 
parties,  there  can  be  very  little  doubt  that  the  whole  subject 
was  arranged  ex  indtuiria.  When  such  a  contract  is  entered 
into,  all  parties  assume  the  obligation  to  pay,  up  to  a  certain 
point.  The  effect  of  a  payment  should  not  be  considered 
solely  among  the  debtors,  but  taken  in  connection  with  the 
creditor.  They  all  have  rights.  It  is  quite  fashionable,  when 
a  creditor  does  not  force  payment  at  the  day,  to  call  him  care* 
less  and  negligent,  and  say  he  ought  to  lose  his  debt  for  his 
laches.  His  delays  are  more  often  attributable  to  mercy  than 
any  worse  motive,  and  debtors  should  not  generally  complain 
in  such  cases.  The  statute,  by  giving  the  creditor  a  longer 
time  to  wait  when  the  debtor  shows  his  good  intentions  by  pay- 
ing what  he  can,  was  designed  more  for  the  benefit  of  the  latter 
than  the  former.  Now  all  these  mutual  obligations  continue 
until  the  contract  ceases  to  exist,  or  until  the  same  is  barred, 
which  we  think  are  synonymous  terms  under  this  statute. 
But  a  very  different  rule  would  obtain  in  relation  to  acknowl- 
edgments  of  the  debt,  or  promises  to  pay  it.     Nothing  of  the 
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lind  enters  into  the  original  obligation  of  the  parties,  or  is  in 
•any  manner  inferable  from  their  contract.  So  there  is  eTeiy 
reason  why  such  an  undertaking  should  bind  only  such  debtofr 
as  sees  fit  to  make  it;  and  the  same  reason  might  well  be 
uiged  against  any  payment  made  on  a  debt  after  the  same 
had  ceased  to  be  an  existing  one  by  the  statute  of  limitatione 
attaching  to  it.  This  may  be  the  reason  why  nothing  is  said 
about  it  in  the  statute.  The  three  points  of  acknowledgments, 
promises,  and  payments,  were  clearly  in  the  minds  of  the 
legislators  in  the  passage  of  this  statute  of  limitations.  The 
two  first  they  provided  for  definitely.  The  last  they  regu- 
lated so  far  as  relates  to  contracts  before  the  statute  has  at- 
tached; and  as  to  payments  made  after  a  contract  is  barred 
they  were  silent,  which  wiU  either  give  rise  to  an  amendment 
or  a  construction  of  the  statute  on  that  point  when  a  proper 
case  arises. 

We  think  the  oourt  erred  in  its  ruling  on  this  point,  and 
that  the  plainti£f  should  have  judgment  for  the  sum  found  due 
upon  the  bond.  The  judgment  must  be  reversed,  and  jndg* 
ment  entered  for  the  plaintiff  upon  the  findings  of  the  ooort 
for  the  sum  due  on  the  bond. 


Kvw  Pboiobb  bt  Ovm  or  JoniT  Debtobs  to  take  osm  oat  «l  operation 
of  statate  of  limitations:  See  the  note  to  Van  Kernm  ▼.  Parmdee,  61  Am. 
Dea  331;  and  see  ifeCar%y.lf%te,  82  Am.  Dea  764.  In^rM^T, 
16  Minn.  219,  it  is  said  that  the  rale  of  the  principal  caae^  that  soeh  a 
promise  or  acknowledgment  by  one  joint  obligor  will  be  biading  against  his 
ooK>hligors,  applies  only  to  oases  where  the  aokaoiwledgment  is  made  befors 
the  bar  of  the  statate  has  attached. 


;.  Press  Printing 

[9  MiirirBSOTA,  ltt.1 


AonoH  lOB  LiBXL  wnx  Ln  AOAcrsT  Gobforatiov  AoasiOAXii 
LiBBLOini  Matfbr  Publishbd  AOAnrsT  Cakbidatb  iob  Publio  Ofiioi^ 
whether  by  an  individual  or  a  pablio  joomsl,  is  not  a  priTilefsd  eommtt' 
nioation,  and  will  render  the  person  making  the  paUioation  equally  liaUe 
for  his  acts  with  those  who  oommit  the  same  offanse  against  pciTate  indi< 
▼idnals. 
What  abb  PBiTn.BOBD  CoHiiinnoAinoNB,  stated. 

Action  for  libel.    The  opinion  fully  states  the  Cacts. 
2>.  Cooper  J  for  the  appellants. 

F.  R.  E.  and  W.  B.  Cornell^  and  H.  B.  BigdoWj  for  the  to* 
spondent. 
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By  Court,  Plandrau,  J.  This  is  an  actioD  for  a  libel, 
Inooght  by  the  plaintiff  against  the  defendant,  a  corporation, 
for  the  publication  of  libelous  matter  in  a  newspaper  published 
by  the  defendant.  The  complaint  is  demurred  to  upon  the 
ground  that  the  matter  charged  as  libelous  was  a  privileged 
or  qwui  privUeged  communication,  which,  to  be  libelous,  must 
haTe  been  published  with  express  malice,  and  without  probable 
eaoBe,  and  that  the  defendant  is  a  corporation,  and  conse- 
quenUy  incapable  of  the  commission  of  an  offense  depending 
upon  sentiment  or  passion  such  as  malice. 

Theoretically,  a  corporation  is  perhaps  incapable  of  passion. 
I  say  perhaps,  because  upon  an  analysis  of  the  construction 
and  practical  operation  of  these  bodies  the  theory  becomes  in- 
yegb&d  with  considerable  doubt.  That  they  should  possess  this 
attribute  in  law,  in  order  to  harmonise  their  obligations  and 
liabilities  with  those  of  indiTiduals  prosecuting  the  same 
enterprises,  there  is  not  only  no  doubt,  but  an  imperative 
necessity.  Corporations  have  almost  entirely  supplanted 
individual  action  in  many  branches  of  industry.  If  a  citixen 
sets  out  on  a  journey  he  will  find  himself  almost  exclusively  in 
the  hands  of  corporations  until  his  return.  The  stages,  rail- 
cars,  and  steamboats  by  which  he  is  transported,  the  hotels  at 
which  he  is  entertained,  the  theater  at  which  he  may  be 
amused,  and  the  very  newspaper  by  which  he  is  informed  of 
the  events  of  the  day,  are  generally  the  prox)erty  of  and  con« 
tiblled  by  corporations.  Manufactures,  commerce,  mining, 
lumbering,  in  &ct  almost  every  department  of  human  industry 
b  largely  filled  by  corporations.  It  is  difficult  to  see  why 
these  bodies  should  be  exempt  from  liabilities  depending  upon 
an  evil  intent  or  a  bad  passion,  when  an  individual  commit- 
ting the  same  offense  would  be  held  liable.  These  corpora- 
tions may  be  composed  of  one  man  or  several.  In  everything 
they  do,  although  expressing  themselves  through  agents  and 
officers,  they  act  with  as  much  deliberation,  design,  and  Intel- 
Ugence  as  an  individual.  Take,  for  example,  the  case  of  a  cor- 
poration established  for  the  publication  of  a  newspaper.  The 
members  of  this  body  become  hostile  to  a  citizen,  and  deter- 
mine to  injure  him.  They  assemble  in  their  corporate  capa- 
city, and  resolve  to  circulate  an  infamous  libel  concerning 
him.  One  member  pens  it,  and  the  rest  approve.  The  ensu- 
ing morning  it  is  read  by  thousands,  and  a  citizen  who  was 
the  day  before  above  suspicion  stands  before  the  community 
branded  with  crime  and  infamy.    The  position  that  this  cor« 


86  Aldrich  v.  Pbxss  PRiNmio  Ca  [MiniL 

poration,  being  a  purely  inteUectual  and  ideal  existenoe,  is 
incapable  of  malice,  because  malice  is  an  emotion  of  the 
hearty — a  passion, — is  too  refined  a  fiction  for  tolerance  in  the 
practical  affairs  of  life  at  the  present  day.  The  old  doctrine 
that  corporations  aggregate  could  not  commit  torts  was  always 
considered  questionable,  and  we  believe  that  the  law  has  now 
been  fully  established  to  the  contrary.  The  cases  which  will 
be  reported  with  respondent's  brief,  under  his  first  point,  leave 
very  little  doubt  upon  this  question.  We  have  not  succeeded 
in  finding  any  adjudicated  case  in  which  the  point  has  been 
made  directly  in  an  action  against  a  corporation  aggregate  for 
libel,  yet  many  are  analogous  in  principle,  involving  the  ele- 
ments necessary  to  constitute  a  libel.  We  think  the  demurrer 
is  not  well  taken  on  this  point. 

The  previous  discussion  has  proceeded  upon  the  ground  that 
the  publication  in  this  case  was  of  a  privileged  character,  re- 
quiring allegations  of  express  malice  to  sustain  it.  Such, 
however,  is  not  the  case;  but  was  it  of  that  character,  the 
malice  is  sufficiently  averred  in  each  count  of  the  complaint. 

The  defendant  insists  that  it  appears  from  the  complaint 
that  the  plaintiff  was  a  candidate  for  the  position  of  senator  of 
the  United  States  at  the  time  of  the  publication  of  the  article, 
and  that  the  defendant,  as  a  public  journal,  was  privileged  to 
make  such  comments  upon  his  character  as  it  saw  fit,  even 
where  they  impute  the  commission  of  a  public  offense,  and 
that  under  these  circumstances  they  will  not  be,  as  in  ordinary 
cases,  presumed  to  be  malicious.  It  nowhere  appears  from 
the  complaint  that  the  plaintiff  was  a  candidate  for  the  United 
States  Senate  except  by  inference  from  the  libelous  article  in- 
corporated therein,  which  speaks  of  persons  proposing  the 
plaintiff  as  a  candidate  for  the  United  States  Senate,  and  of 
his  having  aspirations  for  that  position,  and  of  his  expecting 
to  receive  the  votes  of  the  legislature  for  United  States  sen- 
ator. Now,  we  do  not  understand  that  the  plaintiff  affirms  any 
part  of  this  article  by  inserting  it  in  his  complaint;  on  the 
contrary,  he  alleges  the  whole  of  it  to  be  false,  defamatory, 
and  malicious.  Nothing,  therefore,  can  be  collected  from  the 
article  itself  as  representing  the  true  relation  of  the  parties  at 
the  time  of  the  publication.  If  it  was  uttered  under  any 
peculiar  circumstances  that  brings  it  within  the  class  of  privi- 
leged or  qiLoH  privileged  communications,  they  must  appear 
by  direct  averment  in  the  complaint  or  answer. 

But  would  such  a  condition  of  things  as  is  claimed  by  the 
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defondant,  to  i^i»  that  the  plaintiff  was  a  candidate  for  a  pub- 
Uc  office  and  the  defendant  a  public  journal,  in  any  manner 
tiiange  the  poeition  of  the  latter  in  an  action  for  a  libel  pub* 
luhed  nnder  Buoh  circumstances?    There  are  certain  relations 
in  life  which,  when  charges  are  made  against  another  of  crimes 
or  offenses,  take  away  the  presumption  of  malice  which  other- 
wise attaches  to  such  charges  in  the  absence  of  these  special 
lelations.     In  White  v.  NieholSj  3  How.  286,  287,  the  court,  to 
a  certain  extent,  defines  these  relations,  as  follows:  — 

^^1.  Whenever  the  author  and  publisher  of  the  alleged  slan- 
der acted  in  the  bona  fide  discharge  of  a  public  or  private  duty, 
legal  or  moral;  or  in  the  prosecution  of  his  own  rights  or  in* 
terests.  For  example,  words  spoken  in  confidence  and  friend- 
ship as  a  caution,  or  a  letter  written  confidentially  to  persons 
who  employed  A  as  a  solicitor,  conveying  charges  injurious  to 
his  professional  character,  in  the  management  of  certain  con- 
eems  which  they  had  intrusted  to  him,  and  in  which  the  writer 
of  the  letter  was  also  interested. 

"  2.  Aiijrthing  said  or  written  by  a  master  in  giving  the 
character  of  a  servant  who  has  been  in  his  employment. 

'^3.  Words  used  in  the  course  of  legal  or  judicial  proceed- 
ings, however  hard  they  may  bear  upon  the  party  of  whom 
they  are  used. 

^'4.  Publications  duly  made  in  the  ordinary  mode  of  par* 
liamentary  proceedings,  as  a  petition  printed  and  delivered  to 
the  members  of  a  committee  appointed  by  the  house  of  com- 
mons to  hear  and  examine  grievances.'* 

Under  these  and  similar  circumstances,  the  plaintiff  must 
not  (mly  prove  the  fact  of  the  publication,  but  also  the  maU- 
<nous  intent  with  which  it  was  done.  Will  the  case  under 
consideration  bear  this  test? 

Freedom  of  the  press  and  freedom  of  speech  are  equally 
sacred  and  equally  protected  by  the  constitution.  Section  8 
of  the  bill  of  rights  provides  that  ^'  the  liberty  of  the  press 
shall  forever  remain  inviolate,  and  all  persons  may  freely 
speak,  write,  and  publish  their  sentiments  on  all  subjects,  be- 
ing responsible  for  the  abuse  of  such  right."  In  this  country 
almost  all  officers  are  elective.  The  press  does  not  possess 
any  immimities  not  shared  by  every  individual.  In  every 
election  the  same  freedom  of  discussion  of  the  merits  and  de- 
merits of  candidates  is  allowed  equally  to  press  and  people, 
and  every  citizen  can  claim  to  be  interested  in  the  choice  of 
iuB  mlers.    Now,  can  it  be  said  that  every  household  visita^ 
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tion  made  by  itinerant  politicians,  poisoning  the  minds  of 
electors  with  libelous  and  slanderous  charges  against  candi- 
dates, every  public  harangue  filled  with  similar  matter,  every 
clubroom  discussion  in  which  such  charges  are  bandied  aboiil 
with  licentious  freedom  and  exaggeration,  are  privileged  com* 
munications,  and  impose  upon  the  injured  party  the  neoessity 
of  proving  that  they  were  uttered  and  published  with  express 
malice  ?  We  have  never  supposed  that  tlie  freedom  of  speech,. 
even  in  this  country,  could  legally  be  carried  to  such  an  extent. 
Yet,  if  such  is  the  law  as  to  an  article  published  in  a  public 
journal,  there  can  be  no  good  reason  shown  why  it  does  not  ex* 
tend  to  all  channels  of  communication  between  man  and  man 
during  the  pendency  of  an  election^  We  think  a  public  jonrnal 
or  an  individual  who  indulges  in  defamatory  assertions  about 
candidates  for  office  is  equally  liable  for  his  acts  with  thooe 
who  commit  the  same  offense  against  private  individuals. 

The  demurrer  to  the  complaint  is  not  well  taken,  and  the 
order  overruling  it  is  affirmed. 

What  Pubucationb  Libxlous  to  Candidates  abs  JusrirzABUL  — Qna^ 
1^  aasaming  the  ataiua  of  candidate  for  a  public  office,  places  himself  and  hi* 
qualifications  before  the  public,  and  neoessarily  subjects  himself  and  his  act* 
and  conduct  to  a  closer  scrutiny  and  criticism  than  he  would  be  otherwise 
subject  to.  But  the  mere  fact  that  one  seeks  an  office  does  not  per  «e  confer 
on  others  the  privilege  to  criticise  or  publish  any  statements  concerning  th» 
omdidate  that  they  may  see  fit:  King  y.  liool,  21  Am.  Deo.  102.  And  to- 
ooofer  any  privilege  the  office  sought  must  be  a  public  one.  Thus,  the  office 
of  trustee  of  a  mining  corporation  is  not  such  as  to  render  one  seflkiTig  it 
Amenable  to  newspaper  criticism  as  to  his  qualifications  and  actions:  Wilmm 
V.  FUch,  41  CaL  363. 

The  character  of  a  candidate  ia  in  issue,  so  as  to  be  discussed  without  in* 
•Hiring  liability,  so  ^  as  his  qualifications  and  fitness  for  the  office  are  oon* 
oemed:  Cammomoealth  v.  Odeil,  3  Pittsb.  Rep.  449;  and  to  that  extent  one- 
may  publish  what  he  pleases  concerning  the  candidate,  being  liable  for  the 
truth  thereof:  Rng  v.  Root^  21  Am.  Dec.  102.  But  while  candidate^  may  be 
oanvassed,  they  may  not  be  calumniated:  Seelff  y.  BloMr^  Wright,  358;  an<t 
calumny  or  fabe  charges  will  render  the  one  publishing  them  liable:  Commimr 
wcaUh  y.  Oddl,  3  Pittsb.  Rep.  449;  ConmnumweaUk  y.  Ck^  3  Am.  Deo.  312^ 
Brewer  v.  Weakley,  6  Id.  656.  A  personal  attack  on  the  priyate  life  and  character 
of  the  candidate  b  not  justified  merely  because  he  seeks  a  public  office:  Z>«ii- 
combe  y.  Domett,  8  Oar.  ft  P.  222;  Chargee  y.  Route,  3  Ley.  80;  CwnmomoeaUk 
y.  WardweU,  136  Kass.  164  In  Sweeny  y.  Baker,  13  W.  Va.  158,  it  is  said 
that  the  only  limit  of  criticism  of  acts  or  conduct  of  a  candidate  for  an  offioe^ 
in  the  gift  of  the  people  is  that  the  criticiBm  must  be  bona  fide.  But  as  to  hie 
person,  no  such  priyilege  exists,  though  he  be  a  candidate;  and  what  imputee 
to  him  crime,  mend  delinquency,  and  the  like,  is  not  priyileged,  but  is  action- 
sUejWTM.-  See  also  i>fmcoiii&e  y.  DwMl,  8  Oar.  ft  P.  222;  OhargeeY.  Rme.y 
Lay.  80;  Hem  y.  Prhs  Holt»  62:  Onelow  y.  Home^  3  Wils.  177;  Hamiktm  v. 
Am^  81  H.  Y.  116;  Barr  y.  Moore.  87  Pa.  St  385;  KimbaU  y.  Fdmamdeik  «^ 
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Wa,  9S9.  Bat  on  the  etrntsnajf  lee  MoU  ▼.  Damon,  46  lowi^  089;  whan  it 
b  lield  tiuKb  than  is  no  oaue  of  oomplaint  if  the  chaxgM  wero  nutde  in  good 
InflL  It  ii  laid  down  in  Iowa  and  KaDiai»  that  if  an  otherwiM  libdoiw- 
■rfcible  be  pabliahed,  and  tbo  writer  belieree  it  to  be  trae  and  of  importano^ 
to  and  for  the  able  porpoee  of  adviaing  eleeton,  ao  aa  to  diaoover  to  them  the 
leid  i*—^***'  of  the  oandidafas  the  pablioatian  ia  pririlQged:  State  y.  Balck, 
SI  KsL  485;  ifotf  ▼.  iXnowm,  46  Iowa,  533;  Aiye  T. /rtf<  60  Id.  251.  And 
in  any  events  if  believed  by  defendant^  inch  faot  may  be  ahown  in  mitigaticA 
el  dnnagia:  KMme^  r.  Roberta,  26  Hon,  166;  State  ▼.  Bwmham,  31  Am.  Dea 
fl7.  A  defendant  cannot  joatify  by  showing  that  the  Ubelooa  and  nnprivil* 
i^gsd  artide  which  he  signed  consisterj  of  the  resblations  of  a  oonyentian  caDeA 
te  deteRnine  en  the  proper  candidate  for  an  office^  and  that  he  signed  a» 
^'^^M"*^*  of  the  meeting  and  at  ita  order:  Lewie  ▼.  Few,  5  Johns.  1. 

Tkb  eandnct  in  cffioe  of  a  candidate  tor  re-eleetion  may  properly  be  critU 
abedi  George y. Ooddard,  2rostftF.689;  iCsrdbaw ▼.  AiO^,  1  Ex.  743;  hmt 
this  wiQ  not  Justify  •^^«"«^»g  a  judicial  officer  in  the  course  of  snch  oriticisnv 
ei  prejudice^  partissnahip^  corruption,  and  the  like:  OmUe  v.  Mueeeff,  6  Oray» 
261.  To  aocQse  an  officer  of  abandoning  his  post  to  secure  a  nmnination  for 
anofelMr  office,  is  not  justifiable:  Thomae  ▼.  CroeeweU,  7  Johns.  264;  nor  that 
be  attempted  to  swindle  his  constituents  to  obtain  a  personal  adyantaget 
Pamere  ▼.  Du  Bote,  17  Wend.  63.  To  call  a  candidate  for  congress  a  "petti*^ 
*«gg«"g  shyster,"  meaning  one  who  disgraces  his  profession  and  resorts  t» 
ahazp  practice  therein,  is  not  a  justifiable  criticism:  BaUey  y.  JTotouisoo  Pyh, 
Gx,  40  liich.  251.  B^t  to  say  of  one  that  his  mind  is  weak,  and  that  he  ia 
aei  therefore  to  be  depended  on  nor  competent  lor  the  office^  is  held  not  ao- 
tionable:  Mayranl  y.  Richardson,  9  Am.  Dec.  707. 

LiABiurT  OF  Kkwspafers  fOB  LiBXL.  —  It  is  not  the  purpose  of  this  note 
to  show  what  constitutes  libel  generally,  but  merely  to  consider  the  special 
ralee  of  the  law  of  libel  peculiarly  applicable  to  newspapers,  for  what  they 
are  liaUe,  who  is  liable  therefor,  what  is  priyileged,  and  what  will  amount 
to  a  justification,  and  proof  and  pleading. 

Who  U  Liable,  — The  proprietor  or  publisher  of  a  newspaper  is  said  to  be 
liable  for  eyerything  appearing  in  its  columns:  BwkUy  y.  Knapp,  48  Mot 
152;  Rex  y.  WaUer,  3  Esp^  21;  though  ho  was  ignorant  of  or  eyen  forbade 
the  publication:  Andree  y.  WeUe,  5  Am.  Dec  267;  Storey  y.  WaOaoe,  60  111. 
51;  Dunn  ▼.  Hall,  1  Ind.  344;  Perret  y.  Thnee  Newepaper,  25  La.  Ann.  170^ 
CafHe  y.  Mueeey,  6  Gray,  260;  Commonwealth  y.  Morgan,  107  Mass.  199;  De* 
iroit  Poei  Co,  y.  McArthur,  16  Mich.  447;  Serippe  y.  ReHUif,  38  Id.  10.  In. 
Demn  y.  HaU,  1  Ind.  344,  the  proprietor  was  held  responsible  for  a  libel 
published  while  he  was  absenti  by  an  agent  to  whom  he  had  giyen  special  in* 
stmctions  to  publish  nothing  exceptional,  personal,  or  abusiye.  The  rule 
might  be  othmriae  if  the  nature  of  the  article  alleged  to  be  libelous  wae 
aach  that  it  could  not  be  known  to  be  defamatory  at  the  newsp^er  office: 
SnUk  y.  Athkff,  11  Met.  367.  And  pnnitiye  damages  cannot  be  giyeft 
though  the  publication  is  Ubeloos,  if  it  was  published  without  the  defend* 
ant's  knowledge  and  without  negligence  on  his  part:  Serippe  y.  ReUly,  3^ 
Mich.  10. 

A  libelous  publication  will  subject  the  author  aa  weU  as  the  publisher  te^ 
Usbility,  but  it  is  no  defense  to  the  latter  that  he  published  the  author's  namer 
Deie  y.  Xytm,  6  Am.  Dec  346;  Perret  y.  Timee  Newspaper,  25  La.  Ann.  170r 
and  be  may  be  sued  without  joining  the  writer  as  a  defendant:  Ludwia  y. 
Cramer,  53  Wis.  193.  The  master  printer  lias  been  also  held  liable:  Rex  y. 
Doeer,  6  How.  St  Tr.  547.    So^  in  England,  the  acting  editAr  is  always  hiA^ 
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liabfos  WattB  v.  Fraaer,  7  Oar.  ft  P.  809;  &  0.,  7  Ad.  ft  E.  22S.  Bat  u 
Am^«4^  it  nema,  the  editor  may  plead  thai  the  libel  was  ineerted  in  his 
•beenoe,  withoat  his  orders  and  against  his  will:  Commonwealih  t,  Buekim(^kam, 
niaoh.  0. 0. 29;  or  without  his  knowledge  that  the  article  was  a  libel  on  aaj 
fartioalar  individual:  8nM  v.  Aihkif,  11  Met  887.  The  proprietor  of  & 
^per  is  responsible  for  the  pnblication  of  a  libelous  advertisement^  thoo^ 
another  action  be  pending  against  the  advertiser:  Harriaon  r,  Pearce,  1  Foat. 
ft  F.  6d7;  and  if  the  editor  stands  in  the  position  of  one  who  has  incantioaBlj 
^blished  a  libeloos  advertisementi  he  also  is  liable:  Keifaor  v.  Neweomh,  I 
Id.  669.  A  proprietor  is  not  responsible  in  exemplary  damages  for  the  aotoal 
malioe  of  a  reporter  in  proooring  the  pnUioation  of  a  libelous  article,  nnlesa 
the  former  has  participated  in  or  ratified  and  oonfirmed  the  maliciaia^  aetx 
JMiton  V.  Cramer,  67  Wis.  670. 

In  Meeabe  v.  Joates^  10  Daly,  222,  it  was  held  that  the  owner  of  a  majoritj 
of  the  stock  of  a  newspaper  company,  who  had  a  sort  of  a  sapervidon,  bat 
not  a  controlling  influence  over  articles  published,  was  not  ItaUe,  it  appear- 
ing that  he  had  no  knowledge  of  or  cooneotion  with  the  article  in  question. 
One  to  whom  a  printiog-press  and  newspaper  estabUshment  was  assigned  to 
secure  debts  has  not  such  a  property  as  will  render  him  liable  as  proprietor 
for  a  libelous  publication:  Andres  v.  Wdie,  7  Johns.  260.    Payment  by  a 
defendant  to  the  proprietor  of  a  paper  for  the  insertion  of  the  libelous  matter 
complained  of  is  evidence  to  go  to  the  jury  to  show  his  authorship  thereof: 
Schenek  v.  Sehenek,  20  N.  J.  L.  208.    Evidence  of  the  admission  of  the  editor 
is  not  admissible  to  show  the  authorship  of  the  publication  until  a  proper 
foundation  by  proof  has  been  laid  that  the  defendant  was  the  author:  Cbfis- 
momoeaUh  v.  ChiiH  Thach.  0.  0.  329.    An  editor  is  not  bound  to  give  up  the 
name  of  his  correspondent,  and  if  he  refuse  to  do  so  no  blame  will  attach  to 
iiim,  and  the  plaintiff  must  be  content  to  sue  the  proprietor  of  the  papers 
ffarU  V.  CaiheraU^  14  L.  T.  802.    The  proprietor  of  a  newspaper  who  waa 
made  liable  for  the  publication  of  a  libel,  and  mulcted,  cannot  sue  the  editor 
for  contribution,  though  the  libel  was  inserted  by  the  latter  without  knowl- 
edge or  consent  of  the  former:  Colbum  ▼.  Paimore,  1  Cromp.  M.  ft  R.  73; 
49.  C,  4  I!yrw.  677.    In  an  action  against  a  newspaper,  it  is  suffident  to 
allege  that  the  defendant  ia  the  proprietor,  without  alleging  that  he  published 
it:  ffuni  V.  BetmeU,  19  N.  T.  173. 

For  What  PublieatioM  Liable,  — Conductors  of  the  public  press  are  not 
l^vileged  as  such  in  the  dissemination  of  news,  but  are  liable  for  libelous 
f»ublication8  Uke  other  persons:  Sheeiktll  ▼.  Jaekaan,  10  Gush.  26.  There  are 
certain  matters  of  public  interest  and  general  concern  on  which  every  one 
may  fairly  commenti  and  such  right  is  in  no  degree  the  peculiar  privilege  of 
the  press:  Kane  v.  Mtdvaney,  I.  R.  2  C.  L.  402.  But,  says  Odgers,  in  his 
work  on  slander  and  libel,  p.  36^  though  **  newspaper  writers,  in  strict  law, 
etand  in  no  better  position  than  any  other  persons,  they  are  generally  allowed 
^eater  latitude  by  Juries.  For  it  is  in  some  measure  the  duty  of  the  press 
to  watch  narrowly  the  conduct  of  all  government  officials  and  tiie  working  of 
all  public  institutions,  to  comment  freely  on  all  matters  of  general  concern 
to  the  nation,  and  to  fearlessly  expose  abuses. "  As  to  matter  which  is  of  the 
kind  a  newspaper  may  discuss,  the  proprietor  will  be  responsible  as  far  as 
the  truth  of  facts  stated  therein  is  concerned,  but  for  his  criticism  thereoo 
without  malice  he  will  not  be  held  liable:  Pry  v.  BenneU,  3  Boew.  200.  The 
Imrden  of  proving  that  the  matter  complained  of  is  of  the  class  called  "  privi- 
leged **  is  on  the  defendant:  Wilson  v.  FUeh,  41  Oal.  303.  The  general  rnkt 
es  U»  what  constitote  matters  of  public  intersst  are  the  same  whether  the 
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«Ma  1w  ma  of  &  pablieatim  by  %  aawip^er  or  by  ft  pnvate  indiridiial.  Tor 
%  foD  dlMonioB.  Me  Odgen  on  Sfauider  and  libel,  34-02;  TowoMod  en  81aa« 
4v  nd  Libel,  8d  ed. 

HcNfvpepen  may  disooae  pablie  effidn  aad  ontioiee  paUie  officers  in  regard 
teaiuh  afiiza:  Sw^^ ▼.  FuUom,  84  Md.  12&  Bat  £dae  atatementa  ezoeed* 
iag  Hio  limH  of  fair  aad  leaaanable  critidnii,  and  f^^^m*ng  a  reoklesa  diare- 
jHd  ol  the  ri|^ta  ol  olliefa  aftcted  thereby,  even  ooooeniiag  anoh  matters  aa 
jaat  atated,  are  libeloaa:  (Totf  ▼.  PtOaifer,  122  Maas.  236;  aad  to  prore  anch 
lenVleaanenBi  other  articles,  or  the  manner  in  which  the  one  in  qneatioa  was 
fngaied,  may  be  shown:  8cripp§  y.  RdUff^  85  Mich.  872.  Criticism  of  the 
aefes  of  a  pvibUo  officer  as  sach  is  privileged,  aad  no  libel;  bat  when  the  pnb- 
BiialMm  amoonta  to  more  than  a  mere  critioism  of  pablio  acts,  and  ohargea  a 
wiongfal  motive  for  the  act^  or  attacks  the  mocal  charaeter  of  the  officer,  it 
la  held  not  privileged,  in  Kngland,  onleaa  made  in  the  belief  of  the  troth  of 
tteefaaige:  Canifbdl  v.  SpoUkwoode,  3  Best  A  &  776;  ITasonv.  WaUer,  L.  IL 
4  Q.  R  93.  This  role  has  been  followed  in  New  Hampshire!  Palmer  v.  Con- 
€ord,  48  K.  H.  211.  Bat  in  other  states  it  is  held  that  no  privilege  exists  to 
aMaek  the  characterof  a  pablio  officer:  HamUUmy.  Bhto,  81 K.  Y.  116;  Staeen^ 
▼.  Baker,  13  W.  Va.  158;  and  aee  the  note  on  pages  40  aad  41,  Odgers's  Slan- 
der and  libel,  1st  Am.  ed.  As  to  attacks  upon  candidates  for  office^  see  the 
ssparste  note  to  the  principal  case,  and  immediately  preceding  thia. 

A  iair  and  true  report  of  a  judicial  proceeding  is  not  libeloos,  and  may  be 
frinted  in  a  newspaper:  Aeberman  v.  J<me$f  87  N.  Y.  Snper.  Ot  42;  Commtm' 
WBotk  V.  Biandingf  15  Am.  Deo.  214;  and  the  pablisher  may  oomment  therecm; 
bat  a  newspaper  commenting  on  evidence  canaot  go  to  the  length  of  declaring 
it  to  be  '^maUcioaslyorrecklesslyfalfle^£/€d/«y  v.J9iirloi0^4Fost  AF.  224; 
■or  argne  from  the  facts^  in  a  case  in  which  one  accoaed  of  felony  was  acquit- 
ted,  that  he  was  really  guilty:  Bibbins  v.  Lee,  4  Id.  243.  Words  in  a  news- 
paper which  tend  to  impeach  the  honesty  and  integrity  of  Jurors  in  office  are 
Bbslona:  Byere  v.  MarUn,  2  CoL  60&  A  statement  on  autiiori^  of  a  news- 
paper, and  not  purporting  to  be  a  report  of  a  trial,  if  libelous,  cannot  be 
evaded  by  proof  that  it  was  in  fact  evidences  Storp  v.  Wallaeet  60  HL  61. 
The  poblioation  in  a  newspaper  of  the  contents  of  a  petition  for  disbarment 
ef  aa  attorney,  filed  in  vacation,  and  not  presented  or  docketed,  is  not  a  re- 
port of  a  judicial  proceeding:  Oowley  v.  PuUffer,  137  Mass.  392;  S.  0.,  50  Am. 
B^  318;  and  so  an  affidavit  for  arrest,  unless  the  charge  be  true,  if  pub- 
lished,  is  libeloos:  CmekmaU  Co.  v.  nnberkke.  10  Ohio  St.  548.  A  pubUca* 
tion  ooaoeming  the  oondoot  of  a  case  by  an  attorney,  and  accusing  him  of 
dereliotioa  of  duty,  is  Ubeloos:  AMuom  v.  Detroit  Free  Preee,  46  Mich.  341; 
J^adte^  V.  dramer,  ^  Wis.  103b  A  newspaper  may  publish  the  fact  of  aa 
arrest,  but  must  not  aasnmn  or  assert  the  guilt  of  him  whose  arrest  it  chroni* 
des:  Treeea  v.  Maddcas,  66  Am.  Deo.  198;  Usher  v.  Severance,  20  Me.  9.  A 
afeatement  in  a  newspaper  that  one  was  arrested  for  drunkenness  does  not  as- 
sert that  he  was  drunks  Stacy  v.  Porikmd  Pub.  Co.,  68  Id.  279. 

Reports  in  newspapers  of  debates  and  proceedings  in  legislative  assembli#% 
if  fair  aad  correct^  are  privileged:  IToam  v.  Walter,  L.  R.  4  Q.  B.  73;  Com- 
momaeaUh  v.  BJanding,  15  Am.  Dec.  214.  Publication  in  a  newspaper  of  tes- 
timony of  witnessee  before  a  congressional  omunittee  is  not  libelous:  Tenyr* 
FeUoum,  21  la.  Ann.  375.  A  publication  charging  a  member  of  the  legida- 
tare  with  corruption  in  lus  conduct  or  vote  is  libeloos:  Neghey  v.  Farrom, 
60  Md.  158;  LUUeJohn  v.  Orteiy,  13  Abb.  Pr.  41. 

A  report  in  a  newspaper  of  tiie  proceedings  at  a  pablio  meeting,  including 
libeloaa  words  used  by  speakers,  though  in  itself  a  correct  account,  has  been 
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bftld  to  be  libalou:  Pureair.  Sowler,  L.  R.  1  0.  P.  D.  781;  Odtama  ▼.  Siom^ 
€0^  12  Ad.  ft  B.  719;  Dunoni  ▼.  Dnnom,  7  EL  ft  &  229. 

A  nawapaper  article  impating  dkhooMty  or  want  of  biiegalbf  to  m  prirMlo 
panon  is  libeloaa:  ffme  ▼.  Itder  Ocean  Pteft.  Ca»  12  DL  App.  027.  N< 
papen  cannot  ohaiga  pri^ata  peraona  with  offanaaa  and  orimea,  and  aaeape 
Uity:  Snyder  y.FuU(m,UUd.l2Bi  Bamee  v.  Campbell,  Sl9^.n.  128;  8.  a, 
47  Am.  Rep.  183.  To  falsely  state  that  one  was  convicted  and  sent  to  prisoB 
is  libeloQs:  Boogher  ▼.  Knapp,  70  Mo.  457;  or  to  call  him  a  mail  tfaie^  sooon* 
drel,  and  robber:  Woody  v.  State,  16  Tex.  App.  252;  to  charge  one  with  adul- 
terating oil:  Steketee  ▼.  JSjiui,  48  Mich.  322;  to  state  that  a  phystoinn  cauaeJ 
the  death  of  his  patient:  FotUr  v.  Scrippe,  89  Mich.  876;  to  aecnae  one  of  in* 
tozioation  after  being  elected  to  an  office  as  the  champion  of  prohibitoo:  Siaie 
▼.  Mayherry,  33  Kan.  441. 

A  story  told  by  the  plaintiff  against  himself  in  company  was  pnbliahed  1^ 
the  defendant  to  amose  his  readers,  asanming  that  plaintiff  woold  not  objects 
In  an  action  for  libel  the  defendant  was  held  liable:  Cook  ▼•  fTortf,  6  Biag. 
409.    A  publication  in  jest^  as  the  resnlt  of  banter  between  a  newspaper  man 
and  another,  snbjecting  the  latter  to  ridionle,  was  sabmitted  to  the  jury  to  de- 
termine whether  it  constituted  libel:  SuUHnye  ▼.  Shahapeotre,  46  Mich.  408;. 
8.  C,  41  Am.  Rep.  166.    A  newspaper  publisher  is  not  liable  for  Indioroua 
bat  innocent  misprints  in  a  communication  puffing  the  writer,  and  deeoribing 
a  surgical  operation  by  him:  Id.    But  in  Shepheard  ▼.    WhUaher,  L.  R.   10 
0.  P.  602;  it  was  held  that  the  mistake  of  a  printer  in  setting  the  type  of  a 
newspaper  so  as  to  place  a  firm  name  under  the  head  of  "bankrupts,*'  in- 
•tead  of  ''  partnership^"  was  libelous.    See,  however,  Seripp ▼.  Reilly,  38  Mich. 
10;  where  negligence  in  such  cases  is  held  to  be  the  basis  of  the  action.     A 
false  and  injurious  article  published  for  sensational  purpoeee  is  libelous:  Af^ 
Lean  y.  ScAppa,  52  Id.  214;  MoffaU  ▼.  Caldwell,  5  Thomp  ft  0.  256. 

Proqf  qf  PubUoalkm.  —  In  a  declaration  for  publishing  a  libelous  article  in 
a  newspaper,  it  is  not  necessary  to  ayer  that  the  publication  was  made  to 
diyers  persons;  that  the  newspaper  was  a  circulating  medium;  or  to  aver  in 
detail  the  manner  and  extent  of  the  publication:  /ndianapoSeS,  Co.  v.  HorreH 
53  Ind.  527;  Sproid  r.  PUUbury,  72  Me.  20;  it  is  enough  to  ayer  that  the  libel 
was  printed  and  published  in  the  newspaper:  Sprout  v.  PUlrimryp  supra;  and 
to  state  the  defendant's  connection  tiierewith:   Hunt  y.  Beimett;  4  K   D. 
Smith,  361.    In  BespubUea  v.  Daela,  3  Teates,  128,  it  is  held  that  distribut- 
ing  newspapers  containing  libelous  matter,  and  receiving  money  therefor,  i» 
sufficient  evidence  of  publication;  but  in  PreaeoU  v.  Touaey,  60  N.  Y.  Super.  Ct. 
12,  it  was  held  that  it  must  be  proved  that  the  libelous  article  was  printed 
and  read  as  well  as  sold.     A  copy  of  the  paper  purchased  at  defendant's  office 
is  admissible  to  show  the  publication  in  the  paper:  State  v.  JeandeU,  5  Harr. 
(Del)  475;  WoodJbmm  v.  MUler,  Cheves,  194.    Evidence  of  a  printer  m  the 
office  to  show  that  the  paper  waa  printed  with  the  types  which  he  saw  used 
there  is  admissible  to  show  that  the  paper  was  printed  there:  Southwidc  v. 
Stevens,  10  Johns.  443.    A  statement  in  a  copy  of  the  newspaper  of  the  same 
or  about  the  aame  date  as  that  containing  the  libelous  article  is  admissible 
to  prove  the  circulation  of  the  paper:  Fryr.  Bennett,  3  Bosw.  200;  8.  C,  1  Abb. 
Pi  289;  and  4  Duer,  247.    Though  a  newspaper  be  printed  in  another  plaoe^ 
evidence  of  its  circulation  in  the  place  where  the  party  libeled  resided  is  com- 
petent to  show  its  publication  there:  CofmmonweaUh  v.  Bkmding,  8  Pick.  304. 

Evidence — Damages — Mleeellaneom, — In  an  action  against  a  newspapst 
lor  libel,  other  publioations  in  the  same  pi^er  have  been  held  admissible  te 
ahow  malioet  OommonweaWk  ▼.  Damon,  136  Maws  441;  and  pnblioatUBS  i» 
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iiwnbw  of  Um  mns  paper  have  been  admitted  to  ■how  thai  plaiatiff 
tiiA  penon  intended  to  be  defamed;  WhUe  ▼•  Sa^ward,  33  Me.  822.  8o^ 
eimilar  Ubela  upon  other  people  may  be  admitted  to  show  the  veckleemeee 
-with  vhidi  defendant  oondnete  hie  paper,  so  aa  to  make  it  a  ground  ior  in* 
cteaewd  damagee:  Oibmm  ▼.  Cmehmati^  2  Flip.  121.  One  aathorumig  the  pub- 
lication cwfmplaJTied  of  in  »  paper  in  one  dty  is  not  liable  for  epeoud  damage 
wwlting  from  iti  nnaathoriaed  republication  in  another  city:  CUJard  ▼.  Cbdt- 

10  HL  App.  670.    The  &ct  that  a  libeloos  article  was  oo^ed  from  aa- 

paper  is  no  defense:  UelkmaJtd  ▼.  Woodr^,  2  DilL  244;  HotekUu  ▼. 
OUphoMl,  2  Hill,  510;  bat  may  be  admissible  in  mitigation  of  damages:  BewUi 
T.  Pioneer  Frets  Co.,  23  Minn.  178;  Lathrop  y.  Adams,  133  Mass.  471;  but  see 
Adkm  ▼.  CoUmSf  71  Am.  Deo.  271.  The  pablication  of  a  retraction  is  not  a 
ber  to  aa  action  for  pabliBhing  a  libeloos  article,  but  may  be  considered  in 
■ntigation  of  damagee:  Cass  r.  New  Orleans,  27  La.  Ann.  214.  The  refosal  d 
a  sBb-«ditor  of  a  newspaper  to  pnbtish  a  retraction  of  a  libel  pnblished  in  snch 
newipi^pcr  doee  not  tflnd  to  show  malice  en  the  part  of  the  proprietors  of  the 
fsper,  and  is  not  admisirible  in  an  action  against  them  for  the  porpcee  d 
^KMM>.-t>g  damagee:  BdeaU  ▼.  Brooks,  2  Rob.  (N.  Y.)  414.  It  is  no  justifica- 
tion or  ezcDse  of  a  libel,  published  in  a  newspaper,  that  the  printer  of  a  news- 
psper  did  not  personally  know  the  party  libeled:  DeaeterT.  Spear,  4  Mass.  116. 
A  pabliimtinm  in  a  newspaper,  if  false^  isaotionabie,  though  the  editor  beliered 
it  tobe  trae^  and  acted  in  good  faith;  and  the  law  will  imply  malice  from  suck 
publication:  Smart  y.  BUukckard,  42  N.  H.  137;  LUO^ohn  y.  Cfreetg,  13  AbK 
P^.  41;  Cboi  t.  Nem  Orkams  Times,  27  La.  Ann.  214.  The  editor  of  a  newa- 
paper  may  show  that  he  was  induced  to  publish  articles  by  forged  letters  sup* 

to  hare  been  wittten  by  leading  dtiaens:  (Story  r.  Jbri^,  86  BL  461. 
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[9  llDIVBSOrA,  IMJ 

Witn  TMja  Bomn  Pftonn  to  m  "Balkt **  oh  Teial^  three  er  fov  dayi 
after  pnrbhaee^  is  eyidenoe  that  he  was  "  balky  "  at  tiie  time  of  purdhaae^ 
for  the  purpoee  of  establishing  a  breach  of  wairanty  of  soundness  and 
gentifloees. 

Aunov  or  Ooubt  wubb  thxbb  n  No  Obdsb  ob  Onauam  Rvuire  is 
not  ground  for  exception.  So  held  where  on  motion  of  a  respondent  to 
require  sureties  in  an  appeal  bond  to  justify,  the  court  had  ruled  that  if 
the  reepondent  would  make  affidavit  that  the  surety  was  insnffieient»  it 
would  require  him  to  justify,  or  the  appellant  to  furnish  another  surety, 
and  the  latter  had  excepted  to  the  rulin|^  at  the  same  time  fumishing 
another  surety. 

fv  Aotioh  vor  Bbxaoh  or  Wabbaiitt  or  Hobsi^  Valub  of  Hobsb  cannot 
be  proyed  by  eyidenoe  that  since  the  conmienoement  of  the  action  a  good 
and  reeponsible  party  offered  a  oertain  sum  for  him,  which  sum  was  re- 
fused. 

fltAUi  CoHSinaiATBD  OH  Sabbath  is  Void^  and  an  action  of  warranty  in  suob 
sale  will  not  lie. 

BfnXIHCB  MUST  Ck>BBB8P0H1>  TO  AlLBOATIOHS  AHD  BB  CkXHVIHBD  TO  ISBOBi^ 

sad  if  in  the  examination  of  witnesses  facts  come  out  which  would  fumisih 
ground  of  relief  or  defense,  sooh  &ots  must  be  disregarded  unlees  they 
are  warranted  by  allegations  in  the  pleadings. 
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JkmwvB  BT  Wat  of  Dutzal  Raibbi  Inini  ohlt  ov  Fion  Aixbqsd  oh 

OoMFLAnVT. 

DivxAL  OF  Balm  of  Horsb  Rai»  Imub  omlt  ov  8aia  nr  Ponr  ow  Fibov*. 

and  not  on  the  legality  of  snoh  nla. 
Facts  TBin>nro  to  Establoh  DiFiinn  that  Saia  was  Mabb  am  8ijin>AT» 

and  k  tharef ore  void,  constitate  new  matter  bj  way  ef  defenea^  and  nxna^ 

be  pleaded  affirmatiTely. 

Action  for  breach  of  warranty.    The  opinion  states  the  ISacta. 
CoU  and  Case^  for  the  appelUnt. 
Batchdder  and  Buekham^  for  the  leepondent 

By  Conrtf  Wilbon,  J.  Action  tor  breach  of  warranty  of  a 
horse. 

The  suit  was  originally  oommenced  in  justices*  court,  and 
after  judgment  removed  by  appeal  into  the  district  court  of 
Rice  County. 

In  the  complaint  the  plaintiff  ^'charged  that  the  defendant 
in  sale  of  a  horse  to  him  warranted  the  horse  to  be  sound,  per- 
fect in  every  respect,  and  true,  gentle,  and  willing  to  work, — 
all  which  representations  he  knew  to  be  false.*' 

Defendant  in  his  answer  "denied  the  warranty  and  all 
knowledge  of  any  defects,  and  alleged  that  at  the  time  of  sale 
the  horse  was  sound,  gentle,  and  willing  to  work." 

Verdict  was  rendered  in  the  district  court  for  the  plaintiff, 
and  the  defendant  thereupon  moved  the  court  for  a  new  trial. 

The  motion  was  denied,  and  the  defendant  appealed  to  this 
court.  The  grounds  for  a  new  trial  urged  in  this  court  are: 
1.  Error  in  law  occurring  at  the  trial  and  excepted  to;  2.  That 
the  evidence  was  not  suificient  to  justify  the  verdict. 

These  objections  we  will  examine  in  the  inverse  order  of 
their  statement. 

It  appeared  from  the  evidence  given  on  part  of  the  plaintiff 
in  the  court  below,  that  upon  a  trial  of  the  horse  three  or  four 
days  after  the  purchase  he  proved  to  be  "balky." 

Defendant's  counsel  insist  that  this  is  not  evidence  that  h» 
was  "balky"  at  the  time  of  sale.  This  objection  is  untenable. 
The  "trial"  was  not  at  a  time  so  remote  as  to  justify  the 
belief  that  a  change  had  taken  place  in  the  disposition  of  the 
horse  between  the  time  of  purchase  and  the  time  of  trial. 

The  following  are  the  alleged  errors  of  law  occurring  at  the 
trial  and  excepted  to:  — 

1.  "Upon  appeal  to  the  district  court  the  plaintiff  moved 
that  the  surety  on  defendant's  appeal  bond  be  required  to  jus- 
tify, or  that  he  be  required  to  furnish  another  surety."    The 
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court  roled  that  if  the  plaintiff  would  make  affidayit  that  tbo 
furety  was  InsofBcient,  he  would  require  him  to  jnstifyy  or 
the  defendant  must  procure  another.  To  this  ruling  the  do* 
faodani  excepted,  and  fumiBhed  another  surety,  the  surety  on 
the  h<md  not  being  in  attendance. 

The  **ca8e,"  firom  which  we  have  above  quoted,  does  not  show 
any  ground  for  this  ''  exception.*'  It  does  not  show  that  any 
ofder,  or,  in  fact,  that  any  operative  ruling  was  made  by  the 
eoort  in  the  prendees,  and  therefore  it  is  unnecessary  for  us  to 
inqiiire  whether  the  ruling  of  the  court  below  on  this  point  was 
eotreci. 

2.  On  the  trial  the  ^defendant  offered  to  prove  that  since 
the  commencement  of  this  suit  the  plaintiff  has  been  offered 
one  hundred  dollars  for  the  horse  by  a  good  and  responsible 
party,  and  refused  it.  Objected  to  by  plaintiff.  ObjectioD 
sustained,  and  exception  taken  by  defendant." 

This  evidence  was  offered  for  the  purpose  of  showing  the 
vshie  of  the  horse.  What  a  '^good  and  responsible  party** 
offered  is  not  evidence  of  that  foot  But  even  if  this  evidence 
was  erroneously  excluded,  the  error  was  corrected  by  the  sub- 
sequent admission  of  evidence  of  the  same  foot  by  other  wit- 


Two  witnesses  were  afterward  called  by  the  defendant,  and 
testified  to  the  same  point,  without  objection  by  plaintiff. 

8.  In  the  examination  of  the  plaintiff's  witnesses,  it  appeared 
that  on  Saturday  the  parties  met,  and  the  plaintiff  agreed  to 
purchase  and  the  defendant  to  sell  the  horse  at  a  price  agreed 
upon.  The  plaintiff  then  paid  five  dollars  to  "bind  the  bar^ 
gsin,*'  agreeing  to  pay  the  balance  of  the  purchase-money  on 
the  next  day,  when  the  horse  was  to  be  delivered.  The  horse 
was  delivered,  and  the  purchase-money  paid  on  the  next  day 
(the  sabbath)  in  pursuance  of  the  contract 

When  the  plaintiff  closed  his  evidence  and  rested  bis  case, 
die  defendant  moved  the  court  for  judgment,  on  the  ground 
that  the  evidence  showed  that  the  bargain  was  consummated 
on  Sunday.  The  motion  was  denied,  and  defendant  excepted. 
Ihis  is  the  principal  point  in  the  case.  We  think  the  only 
one  relied  upon  by  defendant's  counsel. 

The  sale  of  a  horse  consummated  on  the  sabbath  is  void,  and 
sn  action  on  the  warranty  in  such  sale  will  not  lie:  Comp.  Stats., 
p.  730,  sec.  19;  Smith  v.  WUcaz,  24  N.  Y.  353  [82  Am.  Dec.  302]; 
Northrup  v.  Foot^  14  Wend.  248;  Brimhall  v.  Van  Campen^  8 
Minn.  13  [82  Am.  Dec.  118];  Fiwney  v.  OaUmdar,  8  Id.  41. 
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It  la  claimed  by  the  coansel  for  the  plaintiff  that  this  point 
was  not  in  issue,  and  theiefoTe  that  the  evidence  touching  it 
was  irreleyant. 

It  is  doubtless  true  that  eyidence  must  correspond  with  the 
Allegations  and  be  confined  to  the  point  in  issue,  and  if  in  the 
examination  of  witnesses  facts  come  out  which,  had  they  been 
alleged,  would  furnish  ground  of  relief  or  defense,  such  facts 
must  be  disregarded,  unless  they  are  warranted  by  the  allega- 
tions of  the  pleadings:  Stuart  y.  MerehanU^  and  Farmer$*  Bank, 
19  Johns.  505;  Fidd  v.  Mayor  of  N.  K,  6  N,  Y.  179  [57  Ani. 
Dec.  435]. 

The  defendant  insists  that  the  answer  does  not  admit  a 
valid  contract 

We  will  for  the  present  take  this  for  granted,  and  examine 
the  case  in  that  point  of  view. 

The  case  therefore  turns  on  the  question  whether  it  was 
necessary  to  specifically  aver  in  the  answer  the  facts  establish- 
ing this  defense. 

We  think  this  must  be  answered  in  the  affirmative,  whethei 
it  is  viewed  as  a  question  of  principle  or  by  the  li^t  of  aa- 
thority. 

Our  statute  provides  that  ^'tbe  complaint  must  contain  a 
statement  of  the  facte  constituting  the  cause  of  action  in 
ordinary  and  concise  language,  ete.;  that  the  answer  mast 
contain:  1.  A  denial  of  each  allegation  of  the  complaint 
controverted;  and  2.  A  stetement  of  any  new  matter  con- 
stituting a  defense,"  eto.;  that  '^an  issue  of  fact  arises  upon 
a  material  allegation  of  the  complaint  controverted  by  the 
answer,"  eto. 

It  will  be  observed  that  the  plaintiff  can  only  allege  facts, 
and  that  in  the  answer  the  defendant  must  either  deny  the 
facts  alleged  in  the  complaint  or  allege  new  matter  by  way  of 
defense  or  avoidance.  And  when  the  answer  consiste  merely 
of  a  denial,  it  is  quite  clear  that  the  plaintiff  will  only  be  re- 
quired to  prove,  and  the  defendant  only  permitted  to  contro- 
vert, the  facte  alleged  in  the  complaint:  AUen  v.  Patteraony  7 
N.  Y.  478  [57  Am.  Dec.  542];  Mvlry  v.  Mohawk  VaUey  In9. 
Co.y  5  Gray,  544  [66  Am.  Dec.  380]. 

In  the  language  of  Mr.  Justice  Selden,  in  the  case  of  Ben^ 
diet  V.  Seymour  J  6  How.  Pr.  298,  "  a  general  traverse  under 
the  code  authorised  the  introduction  of  no  evidence  on  the 
part  of  the  defendant  except  such  as  tends  directly  to  disprove 
some  fSact  alleged  in  the  complaint." 
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If  the  qnestioii  of  the  legality  of  the  sale  can  be  raiaed  by  a 
denial  of  any  aU^ation  of  the  complaint^  it  must  be  by  a  de* 
nial  of  the  sale,  for  the  day  or  time  of  the  sale  is  not  a  mate- 
rial OT  traversable  fact:  1  Ch.  PL  618,  614,  621;  1  Barb. 
CL  Pi*.  136;  2  Saunders  on  Pleading,  219;  Stephen  on  Plead- 
ing, 244,  245;  Ifeufman  y.  Oeto,  4  Sand.  668. 

We  have  above  seen  that  an  issue  of  fact  arises  only  upon  a 
material  allegation  of  the  complaint  controverted  by  the  an- 
swer, and  in  this  case  the  legidity  of  the  sale  is  not  alleged, 
and  of  ccyorse  is  not  and  could  not  be  denied  or  controverted. 
Nor  is  sacli  an  allegation  necessary,  for  it  is  a  well-established 
nde  of  pleading  that  it  is  not  necessary  to  allege  what  the 
law  will  presume,  and  everything  is  presumed  to  have  been 
legally  done  nntil  the  contrary  is  proved:  1  Ch.  PI.  221; 
Maynard  v.  TalcoU,  11  Barb.  669;  Stephen  on  Pleading,  868» 
254;  1  Van  Santvoord  on  Pleading,  380. 

But  even  if  it  was  admitted  that  the  defendant  might  by 

a  mere  denial  raise  an  issue  on  a  fact  not  specifically  alleged, 

yet  the  legality  of  the  sale  is  not  a  traversable  fact  but  a  con* 

elusion  or  inference  of  law:  1  Gh.  PI.  218,  214,  640;  En$ign 

V.  Sherma^j  18  How.  Pr.  86;  Mann  v.  Marewoodj  6  Sand.  664; 

Lienan  v.  Lincolny  2  Duer,  670;  Lawrence  v.  Wrighij  2  Id.  678; 

tfoM  V.  Rid^j  6  Granch,  861;  Mayor  v.  State,  8  Blackf  72. 

And  a  traverse  or  denial  can  only  be  of  matter  of  fact,  and 
not  of  conclusion  of  law:  1  Ch.  PI.  612;  Stephen  on  Pleading, 
191;  1  Barb.  Ch.  Pr.  188;  Comp.  Stats.  641;  JfoM  v.  Riddle^  6 
Cranch,  861;  and  Mayor  v.  State,  8  Black!  72. 

The  true  object  of  pleading  is  and  always  has  been  to  a]^ 
prise  the  adverse  party  of  the  ground  of  action  or  defense,  in 
order  that  he  may  be  prepared  to  contest  it,  and  may  not  be 
taken  by  surprise:  1  Ch.  PI.  218,  478;  Mann  v.  Marewoodj  6 
Sand.  664;  Story's  Bq.  PL,  sees.  266-267,  862;  lBarb.Ch.Pr. 
187. 

The  rules  of  pleading  will  generally  be  found  to  be  ancil- 
laiy  to  or  the  logical  sequence  of  this  cardinal  principle  or 
rule. 

Facts  only  are  to  be  stated  in  pleadings,  and  not  argu- 
ments, inferences,  or  matters  ot  law:  1  Ch.  PL  214;  Story's 
Bq.  PL  862;  Lienan  v.  Lincoln,  2  Duer,  670;  Lawrence  v. 
Wrightj  2  Id.  678;  because  the  statement  of  facts  is  necessary 
to  apprise  the  adverse  party  of  the  ground  of  action  or  de* 
fense. 
Ur.  Justice  Buller  well  says  that  it  is  ^one  of  the  first  piin* 
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ciples  of  pleading  that  there  is  only  occasion  to  state  fiicts^ 
which  mtiflt  be  done  for  the  purpose  of  informing  the  ooarip 
whose  duty  it  is  to  declare  the  law  arising  upon  those  &cts^ 
and  of  apprising  the  opposite  party  of  what  is  meant  to  be 
proved,  in  order  to  give  him  an  opportunity  to  answer  or 
traverse  it":  King  v.  Lyme  Regis,  1  Doug.  159;  1  Gh.  PL  218. 

With  the  same  object  in  view,  our  legislature  provides  thai 
every  ground  of  action  or  defense  should  be  stated  "  in  (ordi- 
nary and  concise  language,  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what  ia 
intended." 

The  answer  in  this  case  gives  no  inttmation  of  the  nature  of 
the  defense  relied  upon,  or  that  any  defense  is  to  be  interposed 
except  by  disproof  of  the  facts  alleged  in  the  complaint.  Such 
a  defense  is  not  admissible  under  an  answer  merely  by  way  of 
denial. 

It  is  not  in  principle  distinguishable  from  any  other  which 
admits  a  contract  in  point  of  fact  that  is  alleged  to  be  void  in 
point  of  law, — as,  for  instance,  usury,  gaming,  stock  jobbing^ 
coverture,  fraud,  etc. 

The  facts  tending  to  establish  any  such  defense  are,  in  their 
nature,  "new  matter  constituting  a  defense,"  or,  to  use  an 
expression  more  common  in  the  law,  and  having  the  same 
meaning,  "matter  in  confession  and  avoidance":  CaUin  r. 
OtmUr,  1  Duer,  266;  Tidd's  Practice,  643,  686;  Fay  v.  GWn*- 
Bteedj  10  Barb.  321;  Oould  v.  Homer,  12  Id.  602;  Watson  v. 
Bailey y  2  Duer,  609. 

The  principles  of  pleading  in  courts  of  law  and  equity,  and 
the  express  provisions  of  our  statute,  require  that  such  matter 
should  be  specifically  averred  in  the  answer:  See  cases  last 
above  cited;  Oouvemeur  v.  Elmendorf,  6  Johns.  Ch.  79;  Stuart 
V.  Merchants*  and  Farmers^  Bank,  19  Johns.  496;  Richards  v. 
WoHhley,  6  Wis.  73;  Stephen  on  Pleading,  213;  Mvlry  v.  Mo- 
hawk Valley  Ins.  Co.,  6  Gray,  641  [66  Am.  Dec.  880];  Brad- 
ford  V.  Tinkham,  6  Id.  494;  1  Ch.  PL  626;  1  Id.  218. 

Thus  only  can  the  answer  apprise  the  plaintiff  of  the  ground 
of  defense,  which  we  have  seen  is  the  true  object  of  pleading. 
This  general  rule  and  the  necessity  for  its  observance  are  well 
illustrated  and  impressed  by  the  case  before  us.  It  is  tme 
that  at  common  law  in  assumpsit  on  the  general  issue  matters 
of  defense  of  this  character  may  be  given  in  evidence. 

But  these  rulings  are  not  applicable  as  precedents  in  this 
oase;  because, —  1.  The  general  issue  cannot  be  pleaded  undef 
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Qor  statute;  2.  The  raleB  of  pleading  under  the  general  issue 
at  oommon  law  haTe  always  been  admitted  to  be  at  yarianoe 
with  the  principles  and  logic  of  that  system  of  pleading: 
Stephen  on  Pleading,  158;  1  Ch.  PL  218,  473,  478,  479,  626; 
and  S.  By  the  roles  of  Hilary  term,  4  Wm.  IV.,  in  England, 
**  this  abuse  has  been  oorrected,''  and  matters  of  defense  of 
this  character  must  now  be  specially  pleaded:  See  said  rules; 
4.  At  common  law  (irrespectiye  of  the  rules  of  Hilary  term), 
where  there  is  a  contract  in  point  of  fact,  as  in  this  case,  the 
defendant  has  the  option  either  to  plead  the  general  issue  or 
to  plead  specially  any  matter  showing  it  void  or  voidable  in 
pdnt  of  law  (Tidd's  Practice,  643;  1  Ch.  PI.  526;  1  Id. 
213,  214),  which  is  a  recognition  of  the  principle  by  us  held 
in  this  case,  that  such  special  matter  is  not  by  way  of  denial, 
but  by  way  of  ayoidance  of  the  matters  alleged  in  the  com- 
plaint. For  that  which  is  only  a  traverse  or  denial  of  the 
allegations  of  the  complaint  can  never  be  specially  pleaded 
at  common  law:  Stephen  on  Pleading,  202,  203;  Bank  of  Av^ 
hwn  v.  Weed,  19  Johns.  300;  1  Ch«  PL  527;  Tidd's  Practice, 
663,654. 

We  hold,  therefore,  1.  That  an  answer  merely  by  way  of 
denial  raises  an  issue  only  on  the  facts  alleged  in  the  com« 
plaint;  2.  That  the  denial  of  the  sale  of  the  horse  in  this  case 
only  raised  an  issue  on  the  sale  in  point  of  fact,  and  not  on 
the  question  of  the  legality  of  such  sale;  3.  That  all  matters 
in  confession  and  avoidance  showing  the  contract  sued  upon 
to  be  either  void  or  voidable  in  point  of  law  must  be  affirma^ 
tively  pleaded. 

We  have  thus  far  treated  the  case  as  if  the  answer  denied 
each  allegation  of  the  complaint.  This,  we  think,  cannot  be 
admitted. 

The  only  facts  controverted  are:  1.  The  warranty;  2.  The 
breach  of  warranty. 

These  facts  only  the  plaintiff  was  required  to  prove.  A 
•ale  of  the  horse  was  admitted,  and  whether  that  sale  was 
void  or  valid  was  not  a  question  in  the  case. 

The  decision  of  the  court  below  was  therelbie  oorreot  in  anj 
point  of  view- 
Judgment  affirmed. 


WiBEAnnr  ov  Boffmanm  ov  hMous^  Bbiaoh  art  8m  ths  ools  oi  thii 
lBpiotoi2oder<iT./eMUMy63Ain.I)ee.l09eiMq.s  MtotlMiiiOMiiiecidsa- 
^Bs  Cor  a  biiiiicli,  mo  the  note  to  Out/  ▼.  Qrwmm^  40  Id.  SOa-SOS. 
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Validitt  ot  Sunday  Gontbacts:  See  BrimkaU  r,  Vam  Campm,  82  Am. 
Dec.  118;  and  Smith  t.  Wikox,  82  Id.  902;  and  notes. 

Allxoata  AND  Probata  Muar  Aqru:  Cfrem  t.  Canlkmdf  70  Am.  Ueeu 
125;  and  see  Cochrane  t.  HaUey^  25  Minn.  61,  citing  the  principal  caae. 

Denial  Raises  Issues  onlt  on  Mattebs  Alleged  in  Oomplaihti 
Adam»  y.  Adcmu^  25  Minn.  76,  citing  the  principal  case. 

New  Matter  ob  Matteb  in  Avoidance  must  be  Pleaded:  See  Jiuhrp 
▼.  Mohamk  Vallep  /im.  Ob.,  66  Am.  Dec.  380;  Pierty  y.  Sabm,  70  Id.  e02. 
aad  notes;  and  see  NaA  r.  OUifqfSL  Paul,  11  Minn.  178,  dtmg  the  prineipal 


MoCuB  V.  Smith. 

{9  MiNNEflorA,  2S2.J 

Tjdbal  Aobbxiient  with  Settleb  on  Pubuo  Land^  that  hi  oonaideratios 
of  money  adyanoed  for  the  purpose  of  pnrchaaing  it  and  paying  coats 
and  incidental  ezpenses,  the  lender  shoold  haye  a  lien  npon  the  land  to 
secure  the  repayment  thereof,  and  that  the  terms  of  the  agreement  and 
charge  on  the  premises  should  be  eyidenced  by  a  note  and  mortgage  or 
other  memorandum  in  writing,  as  the  parties  might  be  adyised  when  the 
transaction  should  be  ocnsnnmiated,  is  yoid  under  the  statute  of  frauds. 

If  GoNTBACT,  Which  was  within  Statute  of  Frauds  when  made,  and 
might  haye  been  avoided  thereby,  has  been  fully  executed,  the  statute 
furnishes  no  defense. 

^Lbbeement  with  Settleb  on  Public  Land,  that  in  consideration  of  money 
advanced  for  the  purpose  of  purchasing  it  and  paying  ccsts  and  inci- 
dental expenses,  the  lender  should  have  a  lien  upon  the  land  to  seoort 
the  repayment  thereof,  is  yoid,  and  the  settier  is  not  entitled  to  the  bene- 
fit of  the  act  conoeming  pre-emptions,  under  the  provision  that  "  he  or 
«he  has  not,  directiy  or  indirectiy,  made  any  agreement  or  contract  in 
«ny  way  or  manner,  with  any  person  or  persons  whatsoever,  by  which 
the  titie  he  or  she  might  acquire  from  the  goyemment  of  the  United 
States  shall  inure,  in  whole  or  In  part^  to  the  benefit  of  any  person  ez- 
eept  himself  or  herself." 

Bpboific  performanoe.    The  opinion  Btates  the  tiactM. 

C.  L.  LoweU  and  A.  Q.  Chatfidd^  for  the  appellant 

Batehdder  and  Buekhamj  for  the  respondents. 

By  Court,  McMillan,  J.  The  complaint  in  this  acti(» 
mrers  that  prior  to  the  year  1860  the  respondents  had  inter- 
married  with  each  other,  and  had  lived  and  cohabited  to* 
gether  as  husband  and  wife;  that  several  children  had  been 
bom  of  said  marriage,  and  were  still  living;  that  the  defend- 
mnt  David  Smith,  in  the  early  part  oi  the  year  1860  separated 
fiom  and  abandoned  his  said  wife,  without  making  any  provis- 
ion for  her  future  maintenance  and  support,  and  went  off  to 
•  place  called  Pike's  Peak,  declaring  at  the  time  his  intention 
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never  to  Uve  with  her  again  in  the  relation  of  hniriMknd  and 
wife^  leaving  her  and  her  children  destitate  'tun^  'tknprovided 
for;  that  she  continned  to  live  as  the  hea^-of  the  fanulj,  not 
receiving  any  means  of  support  from 'her  said  husband,  till 
October  10, 1860,  and  so  compsifipJL'\&  pre-empt  in  her  own 
name,  and  hold  in  her  own  In^t,'  public  land  of  the  United 
States,  and  that  she  had  settled  on  the  lands  described  in  the 
eomplaint;  that  not  having  the  pecuniary  means  to  pay  the 
purchase-money  and  costs  and  incidental  expenses  and  dis- 
bursements of  the  pre-emption,  she  applied  to  the  plaintiflP  to 
furnish  her  the  same,  being  the  sum  of  $266,  for  that  express 
purpose,  to  be  a  charge  and  lien  on  the  premises  when  so 
purchased,  as  her  separate  property,  to  secure  the  repayment 
of  said  sum,  with  interest  at  the  rate  of  twelve  per  cent  per 
annum,  in  one  year  the  said  Ann  Smith  to  waive  the  benefit  of 
redemption,  and  in  default  of  payment  of  said  sum,  with  the 
iaierest,  within  the  time  aforesaid,  the  premises  to  be  sold  and 
the  sale  to  be  absolute;  the  terms  of  the  agreement,  and  the 
charge  upon  said  separate  property,  to  be  evidenced  by  note 
and  mortgage,  or  other  memoranda,  in  writing,  as  the  parties 
might  be  advised  when  the  money  should  be  advanced  and 
the  transaction  consummated;  but  in  either  case  the  money 
advanced  was  to  be  and  remain  a  charge  and  lien  on  said 
separate  property,  and  the  duplicate  of  said  Ann  Smith  to  be 
deposited  with  the  plaintiff,  to  obtain  and  hold  the  patent  as 
additional  security;  that  the  plaintiff  accepted  the  proposi- 
tion, and  the  agreement  was  concluded  between  the  parties, 
for  the  plaintiff  to  furnish  said  money  on  the  terms  and  condi- 
tions, and  for  the  purpose  aforesaid;  that  thereafter,  on  the 
same  day,  in  pursuance  of  said  agreement,  the  plaintiff  ad- 
vanced the  money  to  defendant  Ann  Smith,  and  she  purchased 
therewith  the  said  premises,  and  received  her  duplicate;  that 
the  parties  being  so  advised,  the  said  Ann  Smith  then  and 
there  evidenced  her  agreement  in  writing,  in  the  form  of  a 
promissory  note,  and  executed  a  memorandum  in  writing,  in 
the  form  of  a  deed  of  mortgage,  and  by  a  separate  instru- 
ment waived  her  right  of  redemption,  all  of  which  are  fully  set 
forth  in  the  complaint. 

The  complaint  further  alleges  that  no  portion  of  the  money 
or  interest  has  been  paid;  that  said  Ann  Smith,  about  the  time 
the  money  became  due,  removed  with  her  family  to  Iowa,  leav- 
ing no  property  in  this  state  to  satisfy  any  portion  of  the  debt; 
that  the  defendant  David  Smith  has  never  returned  to  his 
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familyV'l^t/reppains  at  Pike's  Peak;  that  said  Ann  Smith 
has  statedfit  io-&o;ii^r  intention  to  procure  said  David  Smith 
to  join  with  her'^^^fequting  a  deed  of  the  premises  to  some 

third  party,  to  defeWthiet*Pl<^^^of  h^^^  secnrity. 

The  complaint  also  alt^ei^  that  the  plaintiff,  in  pursuance 
of  the  said  agreement,  having' Uio'-djiplicate,  surrendered  it  to 
the  local  land-ofiSce,  and  obtain^*.Qie  patent,  which  he  holds 
as  additional  security;  that  he  has  paid  taxes  on  the  property 
amounting  to  $6.76,  and  claims  judgment  that  the  debt  be 
declared  a  charge  or  lien  on  the  said  separate  property  of  said 
Ann  Smith,  according  to  the  terms  of  the  agreement,  etc.  ^ 

The  defendants  demurred  to  the  complaint,  and  the  demur- 
rer was  sustained.    The  plaintiff  appeals  to  this  court 

The  first  ground  of  objection  stated  in  the  demurrer  is,  that 
it  appears  upon  the  face  of  the  complaint  '^  that  all  the  agree- 
ments and  contracts,  and  the  note  and  mortgage,  with  its 
oovenants  and  waiver  of  redemption,  upon  which  this  action 
Is  founded,  are,  and  were  at  the  time  of  the  making  thereof 
unauthorized  by  and  contrary  to  law  and  void." 

The  transaction  out  of  which  the  alleged  cause  of  action 
arose  was  the  pre-emption  by  the  defendant  Ann  Smith  of 
the  land  described  in  the  complaint. 

It  distinctly  appears  that  the  agreement  was  concluded  and 
the  money  advanced  by  the  plaintiff  prior  to  the  purchase  of 
the  lands  by  the  said  Ann  Smith.  By  the  agreement  as 
pleaded,  it  will  be  perceived  that  it  was  to  be  evidenced  by 
note  and  mortgage,  or  other  memoranda  in  writing,  as  the 
parties  should  be  advised  when  the  money  should  be  advanced 
and  the  transaction  consummated. 

This  agreement,  as  a  verbal  contract  standing  alone,  would 
be  void  under  the  statute  of  frauds.  But  the  complaint,  after 
averring  the  purchase  of  the  land  by  the  defendant  Ann 
Smith,  states  that  "  the  parties  being  so  advised,  the  said  Ann 
Smith  then  and  there  evidenced  her  agreement  in  writing,  in 
the  form  of  a  promissory  note,  and  made  and  executed  a 
memorandum  in  writing  in  the  form  of  a  deed  or  mortgage.'' 
And  after  setting  out  the  note,  mortgage,  and  waiver  of  redemp- 
tion according  to  their  tenor  and  effect,  the  complaint  further 
alleges  that  ''said  Ann  Smith  thereupon  delivered  the  said 
duplicate,  note,  and  mortgage  to,  and  this  plaintiff  received 
the  same  in  pursuance  of  said  agreement,  and  as  evidence  ol 
the  same,  and  with  the  mutual  intent  and  purpose  of  charging 
her  said  separate  estate,"  etc. 
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It  requires  no  argument  to  show  that  the  makmg  of  the 
note  and  mortgage,  whatever  may  be  their  effect,  was  done  by 
Ann  Smilh,  in  performance  on  her  part  of  the  verbal  agree- 
ment, and  was  received  as  such  by  the  plaintiff.  The  parol 
agreement  being  executed,  therefore,  neither  of  the  parties  can 
afterwards  object  that  the  contract  was  within  the  statute  of 
frauds.  Where  a  contract,  which,  when  made,  was  within  the 
statute  of  frauds,  and  might  have  been  avoided  thereby,  has 
been  fiilly  executed,  the  statute  furnishes  no  defense. 

But  having  been  made  in  pursuance  of  the  parol  contraoti 
and  in  performance  of  it,  the  validity  of  the  note  and  mort- 
gage will  be  affected  by  anything  which  impairs  the  contract 
itself. 

The  contract,  having  been  made  prior  to  the  purchase  of  the 
land  by  Ann  Smith,  is  clearly  within  the  prohibition  of  the 
thirteenth  section  of  the  act  of  Congress  of  September  24, 
1841,  under  which  she  pre-empted  the  lands  mentioned  in  the 
complaint  The  section  provides,  among  other  things,  that 
before  any  person  claiming  the  benefit  of  the  act  shall  be  al- 
lowed to  enter  any  lands  upon  which  he  or  she  has  settled, 
ioch  person  shall  make  out  ^'that  he  or  she  has  not,  directly 
or  indirectly,  made  any  agreement  or  contract  in  any  way  or 
manner  with  any  person  or  persons  whatsoever,  by  which  the 
title  he  or  she  might  acquire  from  the  government  of  the 
United  States  shall  inure,  in  whole  or  in  part,  to  the  benefit 
of  any  person  except  himself  or  herself.'^ 

The  title,  in  this  instance,  which  Ann  "Smith  acquired, 
would,  if  the  contract  be  valid,  inure  to  the  benefit  of  the 
plaintiff  to  the  extent  of  his  charge  or  lien  upon  the  premises. 
The  contract  is,  therefore,  illegal  and  void,  and  the  note  and 
mortgage,  being  the  firuit  of  the  contract,  must  fall  with  it. 
A  court  of  equity  will  leave  the  parties  where  it  finds  them, 
not  that  it  sees  anything  meritorious  in  the  defendant,  but  be* 
oause  '^no  court  will  lend  its  aid  to  a  man  who  founds  his 
eause  of  action  upon  an  immoral  or  illegal  act." 

This  view  of  the  case  renders  it  unnecessary  for  us  to  con- 
sider any  of  the  other  questions  raised  under  the  demurrer. 

The  order  sustaining  the  demurrer  is  aflirmed. 

gjLautftai>  AosnmRT  n  not  wiranr  Stjituti  ov  Frauds:  8wmme§  v* 
Mw%  74  Am.  Dee.  134;  and  tee  Tcmide^  t.  Mwrt^  80  Ohio  St.  193»  eitiof 
tiie  principel  eeu. 

Tbb  PRoroiPAL  CAsa  n  omD  in  fPooeltery  t.  Danmm,  16  Minn.  S88^  is 
tke  point  thai  a  mortgage  by  a  pre-emptianer  on  pablio  land  to  aeoue  the 
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purehma-moDey,  ooetB,  etc,  it  void;  butiiit/amef  ▼•  TakUert  16  Minn.  614^  515, 
both  of  theee  cases  are  overruled  on  this  pomt.  In  Warren  y.  Van  Brmii,  19 
WalL  6S6,  it  is  dted;  and  it  is  held  that  an  entry  on  pnUio  lands  by  one  per^ 
son  in  tnist  for  another,  being  forbidden  by  statnte^  eqnity  will  not^  on  n  bill 
to  enfttoe  soeh  a  trast^  decree  that  any  entqr  in  tmst  was  made. 


StONB    v.   MTBB8. 

\9  MxinrasorA,  SOI;] 

JmoMnr  AaAunt  Kov-bbbxdkit  DxmrsiAiiT  having  ptupartjp  in  the  atate^ 
tfao  snmmons  having  been  served  by  pnblioationy  is  ooodnsivo  i^on  tha 
qneotion  whether  the  defendant  had  property  in  the  state  to  give  th* 
court  jurisdiction,  except  in  a  direct  proceeding  in  the  action  itself^  iov 
relief;  it  cannot  be  collaterally  attacked  therefor. 

IVBiSDionoM  oviB  K0N-RI8IDSNT  ON  SiBvzon  BT  PuBUOAXiov  resolbs  frans 
the  fact  that  he  has  property  within  the  jurisdiction,  and  eztenda  only 
to  such  property  as  was  within  the  state  when  the  jurisdiotiQa  attached. 

Obidrob,  to  Obtain  Bblzbf  against  Fraudvlbnt  DnffosinoN  ov  PiuiF- 
UKTT  by  debtor,  mnst  show  himself  to  have  been  a  creditor  at  the  tinM 
the  act  was  done  which  he  claims  to  be  in  frand  of  his  rights. 

LlABILITT   OV  ObUOOB   IN    BOND   AtTACHXS   BT   MaKINO    OF  LfBTBUlOQri^ 

and  he  is  then  a  debtor,  so  as  to  prevent  the  disposition  of  his  proper^ 
to  the  injury  of  the  obligee  until  he  has  complied  with  the  ^^miitiiMa 
of  the  bond. 

Suit  to  set  aside  certain  conveyances  as  frauduleni  De* 
ISmdant  executed  to  plaintiff  a  bond  to  convey,  the  conditiong 
of  which  plaintiff  alleges  defendant  never  performed.  Sub- 
sequently plaintiff  commenced  an  action  against  defendant 
upon  said  bond,  and  recovered  judgment  therein.  Prior  to 
the  commencement  of  said  action,  but  after  the  making  of 
the  bond,  defendant  conveyed  away  certain  of  his  property  to 
his  wife,  as  plaintiff  alleges,  with  a  fraudulent  intent  ag 
against  him.  Plaintiff  asks  that  these  conveyances  be  set 
aside  and  the  property  applied  to  his  judgment  Defendant 
alleges  that  at  the  time  of  said  action,  he  and  his  wife  were 
not  residents,  and  that  the  summons  was  not  served  in  any 
manner  but  by  publication.  The  reply  admits  the  service  of 
summons  by  publication,  and  that  defendant  was  a  non-resi* 
dent,  but  further  avers  that  the  latter  had  certain  property  in 
the  state,  which  was  proceeded  against  in  the  action  by  at* 
tachmenti 

£•  If.  Bimon^  for  the  appellant. 
A.  0.  Chatfiddy  for  the  respondents. 
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By  Court,  Emicstt,  C.  J.  Whether  the  defendant,  Jacob 
Myers,  had  property  in  the  state  to  give  the  court  jurisdiction 
in  the  action  mentioned  in  the  complaint,  wherein  the  plain- 
tiff recovered  a  judgment  against  him,  is  not  a  question  that 
can  he  raised  in  this  collateral  way.  We  regard  the  hct  of 
the  judgment  having  been  so  rendered  as  conclusive  upon 
that  question,  except  in  a  direct  proceeding  in  the  action  itself 
for  relief.  But  even  in  this  view,  the  question  is  of  no 
practical  importance  to  a  non-resident  defendant  against 
whom  judgment  has  been  rendered,  in  any  case  in  which  the 
eourt  obtains  jurisdiction  by  reason  of  his  having  property  in 
the  state;  because,  as  it  is  property  alone  that  confers  juris- 
diction in  these  cases  (and  then  only  to  the  extent  of  such 
property),  it  would  seem  to  follow  that  the  judgment  would 
expend  itself  on  the  property  which  conferred,  or  aided  in 
conferring,  the  jurisdiction,  which  would  only  embrace  such 
as  was  within  the  state  at  the  time  the  jurisdiction  attached. 
It  would  not,  therefore,  seriously  injure  the  defendant  in  such 
an  action,  even  if  there  were,  in  fact,  no  property  at  the  time 
to  confer  jurisdiction,  because  there  would  be  nothing  <m 
which  the  judgment  could  be  levied. 

But  such  a  judgment,  though  in  form  in  personam^  is  in 
effect  only  a  judgment  in  rem.  It  is  a  judgment  for  no  other 
purpose  than  to  reach  the  property  which  a  non-resident  may 
have  in  the  state,  but  who  is  not  personally  swved  with  pro- 
cess therein.  It  is  confined  exclusively  to  such  property,  and 
is  of  no  further  force  when  that  is  exhausted.  Beyond  this,  it  is 
evidence  of  nothing;  nor  does  it  bind  or  conclude  the  defend- 
ant in  anything.  An  action  could  not  be  maintained  on  it  in 
any  other  court  here  or  elsewhere;  nor,  in  my  opinion,  would 
the  party  in  whose  favor  it  was  rendered  be  precluded  thereby 
from  still  bringing  another  action  on  the  original  considera- 
tion for  any  balance  that  might  be  due  to  him  after  exhaust- 
ing the  property  which  was  in  the  state  at  the  time  jurisdiction 
attached.  To  hold  that  a  judgment  thus  rendered  has  any 
vitality  after  exhausting  the  only  thing  over  which  the  court 
rendering  it  had  jurisdiction,  is  violative  of  a  principle  inher- 
ent in  all  free  governments,  and  which  constitutes  an  inflexi- 
ble rule  at  common  law,  viz.,  that  no  one  can  be  condemned 
unheard.  It  is  not  disputed  that  whatever  of  interest  the  de- 
fendant Jacob  Myers  now  has  in  the  property  sought  to  be 
reached  by  this  action,  he  also  had  at  the  commencement  of  the 
action  mentioned  in  the  complaint  in  which  the  plaintiff  re- 


106  Stqns  v.  Mtshs.  [Miiin« 

ooyered  a  judgment^  as  therein  stated.  It  is  farther  virtuallj 
admitted  that  his  interest  in  said  property  formed  the  sole 
foundation  for  such  jnrisdiotion  as  the  oonrt  acquired  in  said 
former  action,  he  having  no  other  property  in  the  state  at  the 
time.  It  is  manifest,  therefore,  that  in  determining  the  real 
merits  of  the  controversy  between  these  parties,  it  would  be  of 
the  utmost  importance  to  ascertain  whether  the  interest  which 
the  pleadings  show  the  defendant  Jacob  to  have  had  in  said 
land  was  ^^  property  "  within  the  meaning  of  the  term  as  used 
in  the  statute,  and  as  such  liable  to  seisure  on  attachment  or 
execution.  Neither  party,  however,  has  thought  it  necessary 
to  give  prominence  to  this  question,  or  indeed  to  do  more  than 
refer  to  it  in  very  general  terms,  and  we  have  no  disposition 
to  decide  a  question  of  so  much  importance  upon  such  argu- 
ment merely,  especially  as  the  case  may  be  disposed  of  with- 
out touching  the  point  referred  ta 

We  have  repeatedly  recognised  the  doctrine  that  in  order  to 
entitle  a  creditor  to  relief  against  a  fraudulent  disposition  of 
property  by  his  debtor,  he  must  show  himself  to  have  been 
such  creditor  at  the  time  the  act  was  done  which  he  claims  to 
be  in  fraud  of  his  rights. 

Nor  is  our  confidence  in  the  soundness  of  this  doctrine  at 
all  shaken  by  the  difference  whidh  counsel  for  the  plaintiff 
has  pointed  out  between  our  statute  and  that  of  the  state  of 
New  York,  from  which  ours  is  alleged  to  have  been  taken. 
The  statute  of  New  York,  it  is  true,  puts  the  construction  be- 
yond question  by  declaring  certain  conveyances  "  fraudulent 
as  against  the  creditors  at  the  time  of  the  person  paying  the 
oonsideration,"  while  the  statute  of  this  state  omits  the  words 
^  at  the  time."  We  are  of  opinion  that  the  doctrine  has  its 
foundation  in  principle,  and  not  in  a  mere  provision  of  stat- 
ute; and  that,  if  our  statute  on  the  subject  was  really  drawn 
horn  that  of  New  York,  the  omission  referred  to  was  not 
designed  to  inaugurate  a  diffbrent  doctrine  here,  but  rather 
occurred  because  it  was  not  thought  necessary  to  declare  what 
was  already  well  settled  by  numerous  decisions. 

The  defendants  here  insist  that  the  plaintiff  was  not  a 
creditor  of  the  said  Jacob  Myers  until  after  breach  of  the 
condition  of  the  bond  on  which  the  former  action  was  brought; 
and  that  it  nowhere  appears  in  this  case  when  such  breach 
occurred.  On  the  other  hand,  the  plaintiff  contends  that  he 
became  a  creditor  from  the  date  of  his  bond;  and  in  this  wo 
think  that  the  plaintiff  is  right.    By  the  very  terms  of  a  bond, 
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ihe  obligor  acknowledges  himself  to  owe,  and  the  condition 
merely  pcnnts  oat  the  way  in  which  this  admitted  indebted- 
ness may  be  avoided.  The  debt  cannot,  in  strictnesSi  be  said 
to  accrue  on  breach  of  the  condition^ — it  remains  if  the  con- 
dition be  not  complied  with.  The  fsLCt  that  the  statute  or 
equity  interferes  and  prevents  the  collection  of  more  than  the 
damage  really  sustained  does  not  change  the  principle,  but 
latiier  confirms  it;  because,  but  for  such  interference,  the 
whole  of  the  bond  would  be  collected  as  of  course.  The  lia- 
bility is  incurred  by  the  maUng  of  the  instrument,  and  the 
obligor  is  a  debtor  by  his  own  acknowledgment  under  seal 
from  that  time  and  until  he  complies  with  its  conditions. 

But  even  this  does  not  relieve  the  plaintiff  altogether  from 
the  objection  that  he  was  not  a  creditor  at  the  time  the  con- 
veyances were  made  against  which  he  seeks  relief. 

There  are  three  of  these  conveyances, — one  long  prior  to 
the  execution  of  the  bond  on  which  the  plaintiff  recovered  his 
judgment,  another  made  by  the  plaintiff  himself,  bearing  date 
the  same  day  as  said  bond,  and  the  other  made  some  time 
afterwards.  They  all  run  to  the  defendant  Susan  R.  Myers, 
as  grantee,  and  in  every  instance  the  consideration  is  aUeged 
to  have  been  furnished  by  the  defendant  Jacob  Myers,  and 
the  deed  made  to  his  wife,  the  said  Susan,  ^^with  intent  and 
design,  and  for  the  purpose  of  hindering,  delaying,  and  de- 
fhniding  his  creditors.''    And  these  allegations  are  not  denied. 

The  plaintiff  prays  that  each  and  all  of  these  conveyances 
be  adjudged  fraudulent  as  against  him;  that  a  trust  therein 
be  declared  in  his  favor  to  the  extent  necessary  to  satisfy  his 
Judgment;  that  each  be  declared  subject  to  such  trust  in  the 
hands  of  said  grantee;  and  that  the  lands  thereby  conveyed^ 
or  sufficient  thereof,  be  sold  to  satisfy  his  said  judgmenti 
ooets,  etc.  The  court  below  ordered  judgment  to  be  entered 
for  the  plaintiff  for  the  relief  demanded  in  the  complaint^ 
which,  in  our  opinion,  was  entirely  too  broad,  in  view  of  the 
facts  above  referred  to.  For  whether  or  not  the  plaintiff,  after 
participating  as  above  stated  in  one  of  the  acts  claimed  to 
have  been  fraudulent,  can  take  advantage  of  his  own  convey- 
ance in  this  manner,  or  whether  or  not  he  would  not,  at  any 
rate,  have  to  show  affirmatively  to  the  satisfaction  of  the  court 
thai  the  bond  actually  preceded  the  conveyance  of  the  same 
date  [questions  which  it  is  not  necessary  to  decide  at  this 
time],  one  thing  is  certain,  the  order  for  judgment  does  in« 
elude  one  conveyance,  about  which  there  can  be  no  dispute  in 
regard  to  its  having  been  made  prior  to  the  time  when  the 
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plaintiff,  axscording  to  his  own  Bhowing,  became  the  creditor 
of  the  defendant  Jacob  Myers;  and  this  alone  would  render 
the  order  erroneous. 

The  plaintiff  insistB,  however^  that  he  needs  not  to  depend 
upon  the  resulting  trust  to  his  use  as  a  creditor,  created  by  the 
statute;  that  the  actual  fraud  alleged  and  not  denied  entitles 
him  to  the  relief  he  demands.  We  will  not  inquire  into  the 
merits  of  the  point  here  made;  suffice  it  to  say  that  we  might 
admit  the  trutii  of  the  proposition  it  embraces,  and  still  the 
order  appealed  from  would  be  equally  liable  to  the  objection 
above  stated;  for  whether  the  plaintiff,  as  a  creditor,  claim 
relief  under  the  statute,  or  on  the  more  general  ground  of 
fraud,  admitted  by  the  state  of  the  pleadings,  it  is  quite  as 
necessary  in  either  case,  before  he  is  entitled  to  the  relief  he 
asks,  that  he  should  have  shown  himself  a  creditor  at  tha 
time  of  the  commission  of  the  fraudulent  act  from  which  he 
seeks  to  obtain  relief,  and  equally  true  that  a  judgment  in 
accordance  fdth  the  order  here  appealed  from  would  not  bo 
justified  in  the  one  case  more  than  in  the  other. 

But  might  we  not  modify  the  order  for  judgment  in  respect 
to  the  objection  above  mentioned,  and  permit  it  to  stand  as 
to  the  remainder?  There  is  no  doubt  that  the  statute  would 
authorize  such  a  course,  but  we  prefer  not  to  pursue  it  in  this 
case.  We  could  do  not  do  so  without  first  deciding  the  ques- 
tion of  property  hereinbefore  mooted,  and  about  which  we 
have  purposely  abstained  from  giving  an  opinion  without  fat* 
ther  argument.  Moreover,  the  person  most  affected  by  a  judg* 
ment  against  the  defendants  in  this  action  is  a  married  woman, 
resident  of  another  state,  who  asks  in  any  event  to  be  permit- 
ted to  amend  the  answer,  so  as  to  put  in  issue  matters  before 
passed  without  denial.  It  is  true  that  a  joint  answer  for  both 
the  defendants  was  put  in  by  the  same  attorney;  but  as  she 
may  never  have  been  consulted,  even,  with  regard  to  her 
answer,  there  is  abundant  reason  why  she  should  not  be 
irrevocably  bound  by  it,  as  would  be  the  result  were  we  to 
modify  the  order  as  suggested. 

The  order  for  judgment  must  be  reversed. 

JuBiRDicnoN  OT  KoN-BB8n>BNT8  AND  THEiB  Propbrtt:  See  Mo^fmMM 
▼.  Seymour,  76  Am.  Deo.  662,  and  note  665;  Sturgia  v.  Fay,  79  Id.  440.  Ab  to 
service  of  Bommoag  by  publication,  see  Flint  Riv,  Steamboai  Co.  y.  Foster,  48 
Id.  273. 

Voluntary  Ck>NVBTANCEs  arx  Fraudulkkt  only  as  to  Existing  Crxd* 
ETOBS,  and  subseqaent  creditors  cannot  complain  thereof:  Horn  v.  Voleamo  W* 
Ox,  73  Am.  Dec.  669. 
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iNDicmNT  fixr  burglary  and  laroenj.    The  opmion  statei 
the 


/.  B.  Bdehj  for  ihe  plaintiff  in  error. 

Wdehj  aUomey^eneralf  for  the  defendant  in  error. 

By  Coort,  Bat,  J.  At  the  May  term,  1863,  of  the  Oaage 
eircnit  court,  the  defendant  was  indicted  for  burglary  and 
larceny,  and  at  the  November  term  following  tried  and  con- 
▼icted.  The  nsnal  motions  for  new  trial  and  in  arrest  were 
made  and  oyermled,  and  the  case  is  brought  here  by  writ  of 
enor.  No  objections  have  been  urged  to  the  instructions 
given  on  the  part  of  the  state.  The  defendant  asked  five  in- 
iiructions,  and  it  is  insisted  by  the  attorney-general  that  all 
were  given,  while  it  is  contended  by  defendant's  counsel  that 
his  fifth  instruction  was  refused.  The  difficulty  grows  out  of 
the  imperfect  manner  in  which  the  record  is  made  up.  From 
all,  however,  that  we  can  gather  from  the  record,  it  appears 
that  the  instruction,  as  asked  by  defendant,  was  in  the  follow- 
ing words:  "A  dwelling-house  is  a  house  in  which  the  oocu- 
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pier  and  his  family  UBuallj  reside  at  the  time  the  burglary 
was  charged  to  have  been  committed." 

The  court  gave  the  instruction  with  the  following  words 
added:  *^  That  is,  the  building  was  a  dwelling-house,  and  not 
an  outhouse." 

During  the  argument  of  the  case,  and  while  defendant's 
counsel  was  addressing  the  jury,  some  altercation  took  place 
between  the  court  and  counsel  as  to  the  meaning  and  inter- 
pretation that  should  be  given  to  the  instruction,  whereupon 
the  court  withdrew  the  instruction  and  gave  the  following  in 
lieu  of  it: — 

^'A  dwelling-house  is  a  house  in  which  the  occupier  and  his 
family  usually  reside,  and  in  this  case  it  is  not  necessary  that 
any  person  should  be  actually  in  the  house." 

We  see  in  this  no  ground  for  reversing  the  judgment.  The 
instruction,  as  finally  given,  is  subject  to  no  legal  objection^ 
and  substantially  contains  the  principle  embraced  in  the  in« 
struction  as  asked  by  defendant. 

It  has,  however,  been  very  ingeniously  argued,  that  the 
building  alleged  to  have  been  broken  open  was  not  a  dwellings 
house,  and  therefore  the  offense  is  not  burglary.  The  proof 
upon  this  point  shows  that  the  premises  belonged  to  one  Frans 
Hutchmeyer.  Hutchmeyer  was  a  witness  on  the  part  of  the 
state,  and  testified  that  he  was  the  owner  of  a  dwelling-house 
in  Osage  County;  that  he  had  lived  in  the  house,  but  moved 
out  of  it  some  time  in  the  spring  of  1862,  and  went  about 
four  or  five  miles  off  to  live  with  his  brother,  leaving  a  part 
of  his  furniture  in  the  house;  that  he  returned  in  three  or  four 
months;  that  at  the  time  he  left  he  locked  the  house  up,  and 
that  during  his  absence  no  person  had  lived  in  it;  that  on  his 
return  to  the  house,  he  discovered  that  it  had  been  broken 
open  and  some  things  stolen. 

As  this  indictment  is  for  burglary  in  the  second  degree,  it  is 
not  necessary  to  show  that  any  person  was  in  the  house  at  the 
time  of  the  breaking  and  entering;  but  it  is  necessary  that  the 
house  should  be  a  dwelling-house.  In  Roscoe's  Criminal  Evi- 
dence, 6th  Am.  ed.,  p.  850,  reference  is  made  to  many  of  the 
leading  Bnglish  cases,  from  which  it  appears  that  a  temporary 
locking  up  of  the  house,  or  absence  of  the  proprietor  and  his 
family,  does  not  make  it  any  the  less  a  dwelling-house.  The 
following  cases  are  particularly  cited: — 

If  A,  says  Lord  Hale,  has  a  dwelling-house,  and  he  and  his 
family  are  absent  a  night  or  more,  and  in  their  absence  a  thief 
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faraakfl  and  enters  the  house  to  commit  felony,  tibia  ia  burglary: 
1  Hale  P.  C.  556;  3  Co.  Inat  64. 

8o  if  A  have  two  manaion-honaea,  and  ia  aometimea  with  hia 
£unily  in  one  and  aometimea  in  the  other,  the  breach  of  one  of 
them  in  the  absence  of  hia  fieimily  is  burglary:  Id.;  In  re  Yang^ 
4  Coke,  40  a. 

So  if  A  have  a  chamber  in  a  college  or  inn  of  court,  where 
he  uaually  lodgea  in  term  time,  and  in  hia  absence  in  Taoation 
hia  chamber  or  atudy  ia  broken  open,  thia  ia  burglary:  1  Hale 
P  C.  656. 

Again,  the  proaecutor  being  possessed  of  a  honae  in  West- 
minster,  in  which  he  dwelt,  took  a  journey  into  Cornwall,  with 
intent  to  return  and  move  hia  wife  and  family  out  of  town, 
leaving  the  key  with  a  friend  to  look  after  the  house.  After 
he  had  been  absent  a  month,  no  person  being  in  the  house,  it 
was  broken  open  and  robbed.  He  returned  a  month  after  with 
his  family.    This  was  adjudged  burglary:  2  East  P.  C.  496. 

In  this  country  it  has  been  held  that  if  A  have  a  residence 
in  the  city  and  one  in  the  country,  residing  with  his  family 
duriDg  the  aummer  in  one,  and  in  the  winter  in  the  other,  the 
breach  of  either,  during  the  absence  of  A  and  his  family  (though 
no  person  may  be  sleeping  in  it),  for  the  purpose  of  committing 
a  felony,  is  burglary. 

It  is  equally  well  settled  that  if  the  owner  locks  up  his  house 
and  leaves  it,  with  a  settled  purpose  not  to  return,  it  ceases  to 
be  his  dwelling-house  in  the  sense  necessary  to  make  an  un- 
lawful breaking  a  burglary.  To  continue  it  his  mansion-house 
he  must  have  quitted  it  animo  reveriendA. 

In  the  case  at  bar,  we  think  it  apparent  that  the  owner  of 
the  premises  had  no  intention  to  remain  away  permanently. 
He  left  most  of  his  furniture  in  the  house;  made  no  effort  to 
rent  it  or  make  any  disposition  of  it  whatever,  and  returned  to 
it  after  an  absence  of  three  or  four  months  at  his  brother's,  who 
resided  in  the  same  county. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 


What Cuaam'uras  DwHLLDie-HOOSB  nr  Saasa  KaaaBtAaT  to  llixa  Uv« 
lAWTUL  BaaAKsro  BuaaLAar:  Sm  Jh  parte  Vmomi,  02  Aia.  Ota  714|  sad 
■ototo  Warinum  v.  IimumM  Ox,  22  Id.  144. 
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Gabson's  Adm'b  v.  Suggbtt's  Adm'b. 

IM  MIMOUSI,  aSl] 
iCafSBflAL  OV  JUDOIODIT  BhTITUB  AgTMLLAJKT  TO  MM  BflROBXD  to  «&  tiial  1m 

has  loft  by  the  judgment. 

PliAIllTZlV  WhO^  AREB  BiYXBSAL  OV  JnSOlOEHTZBr  Mn  FaVOB»  yOLU]ITAUI.T 

DlBMiBSis  Em  Suit,  cannot  set  up  hii  original  daim  to  the  property  in 
defense  of  an  action  by  the  defendant  to  be  zeetored  to  what  he  has  lost 
by  the  judgment. 
OoimtoMiBi  BT  DBrmiiAKT  or  JuDoimrr  AOAiswr  Hzm  must  bb  Plbadsd 
by  plaintiff  in  bar  of  the  proeeontionof  a  writ  of  error  by  the  defendant^ 
and  cannot  be  set  ap  in  defense  of  an  action  by  the  defendant^  after  re- 
Tersal  of  the  judgment^  to  be  restored  to  what  he  has  lost  thereander. 

JUDGMBHT  RbSTOBINO  DBFBHDAVT  TO  WhAT  Hb  HiB  LOCT  UKDBR  ReTBBBKD 

JuDOMBNT  does  not  affect  plaintiff's  right  to  the  property*  or  bar  him 
from  proseoating  his  original  olainit  the  e£EBot  of  each  judgment  being 
merely  to  restore  the  parties  to  tfaur  jMbs  before  the  rendition  of  tlw 
judgment. 


AcnoN  by  the  adminiairator  of  Carson  against  the  adminia- 
trator  of  Suggett.  Judgment  for  the  plaintiff,  and  error  as- 
signed by  the  defendant.    The  opinion  states  the  case. 

C.  H.  Hardin^  H.  0.  Ewing^  and  /•  L.  SmUh^  tat  the  plain- 
tiff in  error. 

H.  C.  Hayden^  tat  the  defendant  in  error. 

By  Court,  Bates,  J.  Suggett  sued  Carson's  estate  in  th» 
Callaway  circuit  court  for  a  negro,  and  recovered  judgment  for 
the  negro  and  damages.  The  negro  was  delivered,  and  the 
damages  paid  to  Suggett.  Afterwards  the  case  was  taken  to 
the  supreme  court,  which  court  reversed  the  judgment  of  the 
circuit  court,  and  remanded  the  cause  to  that  court,  where 
Suggett  voluntarily  dismissed  the  case. 

This  suit  was  then  brought  against  the  administrator  of 
Suggett,  who  had  died,  for  the  return  of  the  negro  and  the 
damages  paid  him,  and  also  for  the  hire  of  the  negro  while  ho 
had  him. 

The  defendant  answered,  and,  among  other  things  set  up  as 
defenses,  alleged  the  original  title  of  Suggett  to  the  negro  (but 
did  not  set  up  any  title  acquired  since  the  judgment  of  the 
supreme  court).  This  defense  was,  on  motion,  stricken  out  of 
the  answer.  This  was  proper.  After  the  decision  of  the  case 
by  the  supreme  court,  Carson's  estate  was  entitled  to  be  re-  •. 
stored  to  all  that  it  had  lost  by  means  of  the  original  judg- 
ment of  the  circuit  court.  This,  of  course,  included  the  return 
of  the  negro  and  the  money,  delivered  in  performance  of  the 
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origmal  jadgment;  and  this  should  have  been  done  wiihont 
any  Teference  to  or  effect  npon  Snggett's  right  to  the  negro, 
and  which  he  might  have  established  and  enforced  in  that  or 
another  action.  Having  dismissed  that  action  volnntarily,  he 
cannot  now  require  Carson's  administrator  to  establish  his 
title  to  the  property,  nor  can  he  resist  the  claim  of  Carson's 
estate  by  showing  title  in  himself  acquired  before  the  judg« 
ment  of  the  circuit  court  in  the  former  case. 

The  answer  upon  which  the  case  was  tried  also  alleged  that 
the  administrator  of  Carson  voluntarily,  and  as  a  matter  of 
compromise  of  said  Aiit,  and  as  a  complete  settlement  be- 
tween them  of  all  matters  in  controversy  in  relation  to  said 
slave  Jim  and  in  relation  to  said  suit,  surrendered  and  deliv- 
ered to  said  Suggett  the  jioesession  of  said  slave  Jim,  and  paid 
to  said  Suggett  the  said  sum  of  $201. 

At  the  trial  some  evidence  was  given  tending  to  prove  this 
allegation  (although  it  is  difficult  to  comprehend  what  com- 
promise there  could  be  in  the  payment  and  performance  of 
the  whole  judgment).  And  the  defendant  asked  the  follow- 
ing instruction,  which  was  refused:  ''That  if  the  administra- 
tor of  the  estate  of  Carson  delivered  the  slave  Jim  to  Suggett 
and  paid  him  the  sum  of  $201  as  damages  for  the  detention, 
and  the  said  administrator  and  the  said  Suggett  agreed  that 
such  delivery  and  payment  would  be  and  was  a  final  settle- 
ment and  adjustment  of  the  claim  of  said  Suggett  to  said 
slave  and  damages,  the  finding  of  the  court  should  be  for  the 
defendant." 

There  was  no  error  in  the  refusal  of  this  instruction.  If 
there  was  any  such  settlement  and  adjustment  of  the  claim  of 
Suggett,  it  would  have  amounted  to  a  release  or  waiver  of 
error,  which  could  have  been  pleaded  in  the  supreme  court  in 
bar  of  the  prosecution  of  the  writ  of  error;  but  Suggett,  having 
Cedled  so  to  plead  it,  is  barred  by  the  judgment  of  the  supreme 
court  fit>m  asserting  it  in  this  case;  but  a  judgment  in  this 
case  does  not  bar  Suggett  from  prosecuting  his  original  claim 
to  the  slave.  No  other  instructions  were  asked  on  either  side. 
Among  other  matters  given  in  evidence  by  the  plaintiff  to  show 
the  value  of  the  hire  of  the  slave  Jim,  were  certain  reports 
made  by  the  administrator  of  Carson  to  the  county  court  of 
the  hiring  of  the  slave  of  Carson's  estate,  for  periods  of  time 
before  Jim  had  been  delivered  to  Suggett  This  testimony  was 
incompetent  for  the  purpose.  There  was,  however,  other  testi- 
mony of  the  value  of  the  hire  of  the  slave,  sufficient  to  justify 
Ajl  am.  vol.  lxxxvs-s 
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the  amount  found  by  the  court,  and  we  cannot  therefore  per- 
ceive that  the  error  of  admitting  that  testimony  was  iigurioos 
to  the  defendant. 

The  effect  of  the  judgment  in  this  case  is  only  to  restore  the 
parties  to  their  status  before  the  rendition  of  the  judgment  in 
favor  of  Suggett  against  Carson's  administrator;  and  the  judg- 
ment in  this  case  is  no  bar  to  proceedings  by  Suggett's  ad- 
ministrator to  establish  his  original  right  to  the  slave.  No 
question  was  made. as  to  the  remedy  adopted  in  this  case,  and 
no  inquiry  whether  the  plaintiff  might  not  have  had  ftill 
lief  by  motion  in  the  original  cause.     * 

Judgment  affirmed. 

Bat  and  DaTDBNy  JJ.,  concurred. 


BaVIBSAL  Of  JUDOMXHT  PLAOIB  FaJKOU  UI  SaMS  PoSBOOir  M  tf  jlldg* 

nwnt  had  ii0T«r  been  rendered*  end  restoree  them  to  their  original  righti  ao 
faur  as  thia  can  be  done  without  prejndioe  to  third  peraona:  Tarhkm  ▼• 
CMdthooMM  Htkn^  58  Am.  Dec  296;  MeJiUony.  Love,  64  Id.  449,  and  note 
464;  and  lee  the  note  to  LUih  y.  Bmiee,  28  Id.  S68-S72,  on  the  reatitatum  of 
property  npon  the  rereraal  of  a  judgment.  In  Dtmean  ▼.  Ware'$  B^i%  24  U. 
772,  it  ia  held  that  the  revenal  of  a  judgment  doea  not  entitle  one  to  a 
eoyery  of  money  paid  upon  it,  if  it  is  ahown  tiial  the  money  lo  paid 
tnally  dne. 


Blossom  v.  Van  Court. 

[84  MXMOUBI,  Ml.] 

Ohb  Who  Ooimn  Land  bt  Dbid  or  Obamt,  BABOAn,  m  8alb  affev 
the  firat  day  of  February  is  liable  for  the  taxea  of  that  year  nndar  hia 
implied  ooyenant  against  enonmhranoei^  where  the  atatata  reqnirea  the 
tax  to  be  aenftanml  againat  the  peraon  owning  the  land  on  the  firat  day  ol 
Febroary. 

Action  to  recover  the  amount  of  taxes  paid  by  plaintiff  tot 
the  year  1857  upon  land  conveyed  by  defendant  to  plaintiif 
on  Febroary  11,  1857.    The  opinion  Btates  the  ease. 

Bland  ivnd  Cdman^  (or  the  appellant 

T.  T.  Oantt^  for  the  respondent. 

By  Court,  Bates,  J.  This  is  a  suit  upon  the  oovenanl 
against  encumbrances  expressed  in  the  words  '^  grant,  bargain^ 
and  sell,"  in  a  conveyance  of  land. 

The  only  question  upon  which  it  is  necessary  to  give  an 
opinion  is  as  to  the  liability  of  Van  Court  to  pay  the  taxes  for 
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the  year  1857,  his  deed  to  Blossom  having  been  made  on  the 
eleventh  day  of  February  in  that  year,  and  he  having  beea 
the  owner  of  the  land  on  the  first  day  of  Febmary. 

1.  The  state  and  county  taxes  constitute  a  liability  of  the 
owner  of  the  property  as  well  as  an  encumbrance  upon  the 
land  itself,  which  could  be  sold  for  their  non-payment 

2.  The  eighteenth  section  of  the  second  article  of  the  act  of 
1855  concerning  revenue  is  as  follows:  "Every  assessor  shall 
commence,  on  the  first  day  of  February  in  each  year,  during 
his  continuance  in  office,  and  go  through  all  parts  of  the 
county,  or  subdivision  of  the  county,  in  which  he  is  the  asses- 
sor, and  require  every  person  who  diall  have  owned,  or  shall 
have  had  the  charge  or  management  of  any  property  on  the 
said  first  day  of  February  in  each  year,  taxable  by  law,  except 
merchandise,  and  being  within  the  county,  to  deliver  him  a 
written  list  of  the  same,"  etc. 

In  the  previous  article  it  had  appeared  what  property  was 
subject  to  taxation,  and  the  rate  of  the  annual  tax.  The  sec- 
tion above  quoted  appears  to  fix  definitely  that  the  tax  should 
be  assessed  against  the  person  who  was  on  the  first  day  of 
February  the  owner  of  the  property,  thus  fixing  his  liability 
on  that  day,  and  charging  the  property  with  it  as  an  encum- 
brance (although  the  amount  of  the  encumbrance  is  not  ascer* 
tained  until  afterwards).  The  defendant,  having  conveyed 
the  land  on  the  eleventh  day  of  February,  was  liable  for  the 
taxes  assessed  against  the  property  on  the  first  day  of  thai 
month. 

As  to  the  city  taxes,  the  agreed  case  does  not  show  at  what 
time  they  became  chargeable  upon  the  property,  and  in 
respect  to  them  we  cannot,  therefore,  say  that  any  error  was 
committed  in  the  lower  court  The  agreed  case  excludes  the 
consideration  of  all  other  questions. 

The  judgment  in  the  lower  coturt^  having  been  for  nominal 
damages  only,  will  be  reversed,  and  judgment  will  be  given 
here  for  the  state  and  county  taxes  and  interest 

Bay  and  Dbtden,  JJ.,  concurred. 


Tmi  FBorciPAL  cask  n  onrsD  and  f oUowvd  ia  MeLarm  t.  ShetU^  46  Mo^ 
ISO^  wbere  it  is  held  that  state  and  oonntj  taxes  are  a  Uen  oa  real  estate 
from  and  after  the  first  Monday  in  September,  and  the  then  owner  will  be 
liable  to  a  enbeequent  pnrbhaser  for  them  on  his  covenant  of  warranty,  eren 
though  the  sale  is  prior  to  the 
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Scully  v.  Mueeat. 

184  Muaousi,  4aOL] 
FiBOL  Lsm  iDR  YxABs  AT  RsNT  Patablx  Mokthly  FoLLcywsD  sr 
OocuTAUCY  and  payment  of  rent  creates  tenancy  from  year  to  year;  and 
the  monthly  payment  of  rent  will  not  constitute  it  a  tenancy  from  month 
to  month  so  as  to  authorize  the  tenant  to  terminate  the  lease  at  the  end 
of  any  month  without  notice;  nor  will  the  breach  of  a  promise  to  give  s 
written  lease  alter  the  relations  of  the  parties  in  respect  to  the  natore  ol 
the  tenancy. 

AonoN  for  rent    The  opinion  states  the  case. 
HufMy  and  Davis  and  Evans^  for  the  appellant. 
A.  M.  and  8.  J7.  Qardnetj  for  the  respondent 

By  Court,  Bates,  J.  This  suit  was  brought  to  recover  the 
rent  of  a  house  for  one  month.  Plaintiff,  by  parol,  rented  a 
house  to  defendant  for  six  years,  at  a  rent  payable  monthly. 
This  lease  being  followed  by  occupancy  and  tiie  payment  of 
rent,  though  declared  by  the  statute  of  frauds  to  create  only  a 
tenancy  at  will,  has  the  effect  of  creating  a  tenancy  from  year 
to  year:  Kerr  v.  Clarky  19  Mo.  132;  Taylor's  Landlord  and 
Tenant,  sea  70. 

The  defendant  left  the  house  and  tendered  the  key  to  the 
plaintiff,  which  he  refused;  and  this  suit  is  for  the  rent  for  one 
month  after  the  defendant  had  left  the  house.  The  defendant 
gave  evidence  tending  to  prove  that  he  entered  into  possession 
tmder  a  verbal  contract  for  a  written  lease,  and  that  the  plain- 
tiff refused  to  execute  the  lease,  and  the  defendant  asked  the 
following  instruction,  which  was  refused:  ^*  If  Murray  entered 
into  possession  of  the  premises  under  a  verbal  contract  for  a 
written  lease  for  six  years,  the  rent  to  be  paid  monthly,  and 
Scully  refused  to  execute  the  written  lease,  and  Murray  con- 
tinued in  possession,  paying  rent  from  month  to  month,  a  ten- 
ancy from  month  to  month  was  thereby  created,  commencing 
from  the  time  of  entry,  and  Murray  had  a  right  to  leave  at  the 
end  of  any  month  without  giving  written  notice  of  said  inten- 
tion." 

It  is  not  perceived  how  the  promise  to  give  a  written  lease, 
and  the  breach  of  that  promise,  can  alter  the  relations  of  the 
{Mffties  in  respect  to  the  nature  of  the  tenancy;  and  the  con- 
tinued occupation  by  the  tenant,  and  payment  of  rent  by  him, 
continued  the  same  relation  of  landlord  and  tenant  between  the 
parties.  Nor  is  it  perceived  that  the  monthly  payment  of  rent 
constituted  it  a  tenancy  from  month  to  month  (any  more  than 
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the  quarterly  payooent  of  rent  would  oieste  a  tenancy  from 
quarter  to  quarter)  bo  as  to  aathorUe  the  tenant  to  terminate 
the  lease  at  the  end  of  any  month  without  notice.  In  the  case 
of  Andenon  y.  Prindlej  23  Wend.  616,  the  court  of  error  of 
New  York,  in  a  case  very  similar  to  the  present  one,  held  the 
tenancy  to  be  from  month  to  month;  bat  that  case  is  thought 
to  be  in  conflict  with  the  case  of  Kerr  y.  Olarky  19  Ma  182^ 
above  cited,  decided  by  this  oonrti  aa  well  aa  with  other  New 
York  and  English  casee. 
Judgment  afiSrmed. 

Bat  and  Dbtden,  JJ.,  concnmd. 


wlnoli  it  la  disthigiiiBhed  hy  tba  hat  that  ths  dnration  of  ths  tenn  b  not 
Imdted;  and  it  fa  diatingqithad  from  a  tenaiicy  at  wfll  by  the  mode  of  drttrmi- 
aition,  tfM  tenancy  from  yaar  to  yaar  being  terminated  by  notioe  to  qnit^ 
vldle  tiie  tenancy  at  win  tenninated,  at  moet^  only  by  dimian«i  of  po— eerion; 
Bkkm  T.  Pfidgen,  S4  Am.  Dea  093^  and  note  600.  And  a  tenant  from  year 
ta  year  ommot  at  any  time  dnxing  the  year,  at  plaaaarab  anrrender  the  pfem- 
agiinat  tiie  landlovd'a  oonaent^  and  tbna  ezooaa  himaelf  froaa  paying 
Barkm  r.  Wakmrtgki,8l2Jd.  79. 


State  v.  Wohlman. 


rsi  maaouBi,  «1] 

Wmx  rmja  Fast  ov  Siouar  'PaansTr  wis  F^othd  urov  PnuKm  ov  Ova 
engimed  in  the  oommon  deaign,  aiding  and  abetting  the  dafndaa%  li 
ipetantevidenoe  on  the  trial  of  an  indiotment  for  buroeny. 


lamoncxRT  fisr  larceny.    The  opinion  states  the  case. 

FouUatTV,  for  the  respondent 
Daivi$  and  Evans^  for  the  appellant. 

By  Court,  Bat,  J.  The  record  in  this  case  presents  no  point 
which  woold  justify  this  court  in  interfering  with  the  judg« 
ttent  below;  tiie  defendant  and  Augusta  Qoets  and  Catharine 
Martin  were  indicted  for  stealing  various  articles  of  jewelry 
firam  the  store  of  Eugene  Jaccard,  in  the  city  of  St.  Louis,  on 
the  7th  of  November,  1861.  The  defendant  asked  for  and 
obtained  a  severance,  whereupon  GkMts  and  Martin  were  put 
upon  their  trial  and  convicted;  but  at  the  March  term,  1868| 
of  this  coort^  the  judgment  was  reversed  and  a  new  trial 
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awarded,  upon  the  ground  that  the  criminal  court  permitted 
the  state  to  introduce  evidence  of  other  larcenies  than  thoee 
eharged  in  the  indictment,  committed  at  other  places  and 
upon  the  property  of  other  persons.  Upon  the  trial  of  the 
defendant,  however,  no  such  evidence  was  offered  by  the 
prosecution,  and  in  this  respect  the  case  differs  materially 
from  that  of  Goetz  and  Martin. 

It  is  contended  on  the  part  of  the  defendant  that  the  court 
erred  in  admitting  evidence  of  the  search  of  Goetz,  the  hus- 
band of  one  of  the  defendants.  It  seems  from  the  evidence 
that  he  was  not  in  the  store  at  the  time  the  property  was 
taken,  but  joined  the  women  soon  after  they  left  the  store,  and 
was  arrested  and  conducted  to  the  police  station  with  them 
when  they  were  searched,  and  upon  his  person  was  found  a 
lot  of  gold  chains,  identified  as  part  of  the  property  taken 
from  Jaccard's  store.  It  was  also  shown  that  upon  the  way 
to  the  police  station  they  dropped  upon  the  sidewalk  several 
articles  of  jewelry,  and  manifested  much  anxiety  to  get  rid  of 
the  jewelry  about  their  persons.  Upon  the  supposition  that 
they  were  engaged  in  a  common  design,  aiding  and  abetting 
each  other,  which  fact  the  evidence  tended  to  prove,  and  in 
view  of  the  fact  that  the  husband  of  Mrs.  Goets  was  found 
oommunicating  with  the  women  before  their  arrest,  and  en- 
deavored to  prevent  their  arrest,  we  think  it  was  perfectly 
oompetent  for  the  state  to  show  that  a  part  of  the  stolen  prop- 
erty was  found  in  his  possession. 

The  other  judges  concurring,  the  judgment  of  the  criminal 
oourt  will  be  affirmed. 


Aon  Airx>  Dsnt.iRATioitg  of  AoooMraan  are  evidsoM  aguDsl  muth,  otlMn 

^^  ^^^^^^^w^ww  ▼  •  a^w^^^wB  ^^^0  amAmAs  •^^^^p©  v^%^v^h  ^His^ft  ahh^v^v  ^^^^^^% 


Albxandbb  v.  Hiokox. 

[M  MinouK,  4M.] 

Ko  Ai;nBATioK  ov  Dxid  aftkb  Titls  bab  PAasxD  thsbiuudsb,  by  whom* 
eoerer  made  or  with  whatever  purpose,  can  revest  the  grantor  with  title. 

BaoisnB'a  Dxid  urov  Sals  ov  Lakd  iob  Tasks  mat  bb  Pbopxslt  Rb* 
JBOTKD  as  eridenoe  for  nnoertaintj  of  deseriptioQ;  notwithstandiiig  tfat 
itatate  makes  it  fiima/acie  evidenoe  of  title  in  the  pnrohaaer. 

Action  in  the  nature  of  ejectment.    The  appellants  claimed 
UUer  alia  that  the  register's  deed  should  have  been  admitted 
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by  virtue  of  the  Btatates  making  such  deeds  prima  fcLcie  evi- 
dence of  title  in  the  purchaser  whenever  the  title  to  the  land 
sold  should  be  brought  in  question,  and  declaring  that  such 
deeds  so  executed  and  recorded  should,  without  any  further 
proof,  be  received  in  evidence.  The  respondents  claimed  that 
the  deed  was  void  for  uncertainty.  In  other  respects  the  opin- 
ion states  the  case. 

Krum  and  Decker  ^  for  the  appellants. 
Cttaver  and  Shepleyj  for  the  respondents. 

By  Cknirt,  Bates,  J.  This  is  an  action  in  the  nature  of 
ejectment  for  a  lot  in  the  city  of  St  Louis.  Both  parties  claim 
under  Thomas  Bamett  In  1832  Bamett  by  deed  conveyed 
the  lot  to  Orme  and  Thomas;  afterwards  the  name  of  Thomas 
was  erased  from  the  deed;  and  still  subsequently  Thomas 
conveyed  his  interest  in  the  lot  to  Orme,  who  conveyed  the 
whole  to  the  plaintiffs. 

In  1846  a  sheriff's  sale  of  Bamett's  interest  in  the  lot  was 
made  to  McDonald,  who  conveyed  to  Willi,  one  of  the  de- 
Sandants. 

At  the  request  of  the  plaintiffs  the  court  instructed  the 
jury,— 

^  That  the  sale  of  the  sheriff  of  St  Louis  County  to  James 
McDonald,  and  the  deed  of  said  sheriff  to  said  McDonald  for 
the  land  so  sold,  given  in  evidence  by  defendants,  conveyed 
DO  title  to  said  McDonald  for  any  portion  of  the  land  de- 
scribed in  the  deed  of  Thomas  Bamett  dated  the  twenty- 
third  day  of  May,  1832,  given  in  evidence  by  plaintiffs." 

There  was  no  error  in  this  instruction.  Barnett's  title  having 
passed  by  his  deed  to  Orme  and  Thomas,  no  subsequent  altera- 
tion of  the  deed  (by  whomsoever  made  or  with  whatever  pur- 
pose) could  revest  Bamett  with  the  title,  and  there  was, 
therefore,  nothing  upon  which  the  sheriff's  deed  could  operate: 
Tibeau  v.  TibeaUj  19  Ma  81  [69  Am.  Dec.  829]. 

2.  The  defisndant  also  offered  in  evidence  a  deed  of  the 
re^ster  of  lands  upon  a  sale  of  the  lot  made  for  taxes.  Ob- 
jection having  been  made  to  the  uncertainty  of  the  descrip- 
tion, the  defendant  gave  the  testimony  of  a  witness  to  explain 
the  description,  and  upon  objection  made  by  the  plaintiff  the 
deed  was  still  rejected. 

The  deed  was  a  printed  form,  obviously  intended  for  the 
conveyance  of  country  lands.    It  contained  columns  with 
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[MiBfloarl^ 


printed  headingB,  under  which  were  written  words  of  deecrip* 
tion  as  follows: — 


Tdwhom 


1-ioa 


of 


TUfWtL 


▲foh.  K.  Orme. 


BL12B 


Sizth. 


IS  by  eo  ft 


iWadi. 
At. 


&wim 


Wa  Swon  in  Oltar* 

of  StLOQlA 


The  testimony  was  as  follows: — 

One  Denis  testified:  ^'I  am  a  practical  soryeyor;  I  know  the 
location  of  the  land  in  snit;  I  snryeyed  the  land  adjoining  it 
formerly  owned  by  Swon,  now  the  property  of  Walker."  The 
deed  from  the  register  in  the  state  of  Missonri  to  Willi  being 
shown  witness,  he  states:  ''I  ooold  not  locate  the  land  from 
the  description  in  this  deed;  I  woold  need  more  information 
to  locate  it;  I  would  go  to  the  comer  of  Sixth  Street  and 
Washington  Avenne.  Lot  No.  126  is  on  the  south  side  of 
Washington  Avenue;  the  land  mentioned  in  the  petition  is  in 
the  same  block;  I  would,  from  the  register's  deed,  locate  the 
land  in  question  at  the  comer  of  Sixth  Street  and  Washington 
Avenue.  The  lot  referred  to  as  belonging  to  Walker  adjdns 
it  on  the  west."  On  cross-examination  the  witness  stated  that 
^'if  the  printed  headings  in  the  deed  of  the  state  register  are 
used  as  a  part  of  the  deed,  there  is  no  sense  in  it." 

If  the  description  contained  in  the  deed  were  such  as  could 
be  explained  by  parol  testimony,  it  is  obvious  that  the  testi- 
mony of  this  witness  did  not  at  all  give  it  any  greater  cer^ 
tainty.  He  truly  said  that  if  the  printed  headings  in  the  deed 
are  used  as  a  part  of  the  deed  there  is  no  sense  in  it;  and  it  ia 
equally  tme  that  if  the  printed  headings  be  entirely  disre- 
garded there  is  no  sense  in  it.  There  is,  in  trath,  no  descrip* 
tion  at  all  of  any  lot  whatever. 

The  court  properly  rejected  the  deed. 

Judgment  affirmed. 

Bay  and  Drydxn,  JJ.,  conouned. 

Altkbatxov  oa  Dbtbuotioh  or  Dsbd  Aim  TatM  has  Pasbid  dooe 
Bofe  diYMt  title  of  grantee:  Van  Hookw.  Shnmom,  78  Am.  Deo.  S7S»  and  oMes 
cited  in  the  note  674.  The  principal  ceee  is  cited  to  the  point  that  an  altera- 
tion in  a  deed  after  delivery  does  not  operate  to  reooavey  the  title  to  tlia 
original  grantor.  The  title  paaaea  by  the  deed,  and  ita  oontinaed  exiatenoa 
or  integrity  is  not  eaaential  to  the  title,  although  a  frandnlent  and  material 
change  may  disable  the  holder  from  bringing  an  action  npon  ita  coreaantat 
Wood9  ▼.  IfUderlnxmd,  46  Ma  286|  BMtnMT.  Moffee,  76  Ind.  SI8|  ifeHft  t« 
HmmOeny,  44  Wia.  821. 
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T.AX  Ttzu  DxKD  WILL  BS  HxLD  VoED  where  daeoriptun  le  eo  imoertelii 
eDd  inoomplete  ae  to  leqiiixe  the  aid  of  eztriniio  evidenee  to  determiiie  the 
beBodariae  theraia  mentioned;  Wpf6rd  t.  MtKkma^  70  An.  Deo.  6S»  and  note 
91.    StetBtae  making  tax  deed  fHmok  JMb  evidenoe  of  titles  See  aote  to 


Statb  V.  MoGoT. 

IMXIMOOB^MLJ 

rsua  Vwaaoa  Ixmotao  vob  Oma  n  Bmjk%  aadthe 
ie  upon  him  to  lebat  the  pfeaamptioo  bj  piool  that  will  aatiaiy  tiie 
Jvry  that  he  wae  at  the  time  JnoiyeMeol  diatingaiihiag  beiweett  HgM 


PtaDOHMOtAHOB  ov  B?u>aHf  OT  Fatoa  Of  iRtAimr  OF  PusDinD  wiH 
Mthoriee  ea  aoq[iiittal;  a  mere  doabt  of  hb  aaolty  ie  not  anifimnti 

iBDiGTMsm  for  murder.    The  optnion  Btates  the  oaae. 
Jeekoy  Oontty  and  J6hn%onj  far  the  appeUani 
Vauttairej  tor  the  respondent. 

By  Court,  Bat,  J.  At  the  May  term,  1888,  of  the  St  Louie 
criminal  court,  the  defendant  was  indicted  for  the  murder  of 
Catharine  Moran,  alleged  to  have  been  committed  on  the  20th 
of  April,  1863.  Upon  the  trial  the  killing  was  admitted, 
and  the  plea  of  insanity  set  up  by  the  prisoner's  counsel. 
Being  convicted  of  murder  in  the  first  degree,  a  motion  was 
made  for  a  new  trial,  which  was  overruled,  and  the  defendant 
now  api)eals  to  this  court.  The  main  ground  relied  upon  by 
defendant's  counsel  for  a  reversal  of  the  judgment  is  ttie  giv- 
ing by  the  court  below  of  the  second,  third,  and  thirteenth 
instructions,  which  are  as  follows: — 

''The  law  presumes  every  man  who  has  arrived  at  the  years 
of  discretion  to  be  sane,  and  capable  of  committing  crime,  ufltil 
the  contrary  is  shown;  so  that  the  state,  after  proving  the  un- 
lawful act,  need  offer  no  evidence  whatever  of  the  sanity  of 
the  defendant,  but  may  rest  upon  the  legal  presumption  of 
sanity  until  the  defendant  shows  the^contrary. 

''  This  defense  of  iosanily  is  emphatically  one  which  the 
Jefendant  must  make  out,  and  it  must  be  made  out  to  the  sat- 
isCaction  of  your  minds;  for  if  the  evidence  merely  shows  a 
ease  of  doubt  when  the  defendant  might  not  be  insane,  this  is 
not  sufficient  to  authorize  an  acquittal  on  that  ground  only. 
If  the  evidence  shows  merely  that  the  defendant  might  have 
been  insane  at  the  time  of  the  commission  of  the  act,  but  does 
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Dot  show  satisfactorily  to  your  minds  that  defendant  was  in- 
sane at  that  time,  this  is  not  sufficient  to  warrant  an  acquittal. 

''The  jury  are  instructed  that  the  onus  or  burden  of  proof 
of  defendant's  insanity  at  the  immediate  time  of  the  killing 
rests  upon  the  defendant;  and  if  the  same  be  not  established 
to  the  entire  satisfaction  of  the  jury,  then  they  will  find  her 
guilty  of  murder  in  the  first  degree." . 

The  theory  of  the  defense,  as  urged  in  this  court  and  shown 
in  the  instructions  asked  and  refused,  is,  that  it  is  incumbent 
upon  the  state  to  show  by  positive  and  affirmative  testimony 
that  the  defendant  was  sane  at  the  time  of  the  killing;  and 
if  the  jury  entertain  a  doubt  as  to  the  sanity  or  insanity  of 
the  prisoner  at  such  time,  the  jury  must  give  her  the  benefit 
of  such  doubt  and  acquit  her. 

It  is  true  that  it  is  incumbent  upon  the  state  to  prove  every 
fact  necessary  to  constitute  the  crime  of  murder,  which  neces- 
sarily includes  the  sanity  of  the  prisoner;  but  the  burden  of 
proving  such  sanity  is  fully  met  by  the  presumption  of  law 
that  every  person  is  of  sound  mind  until  the  contrary  appears; 
and  he  who  undertakes  to  escape  the  penalty  of  tiie  law  by 
means  of  the  plea  of  insanity  must  rebut  such  presumption 
by  proof  entirely  satisfactory  to  the  jury.  It  is  a  defense  to 
be  made  out  by  the  prisoner,  and  by  proof  that  will  satisfy 
tbs  jury  that  he  was  incapable  of  distinguishing  between 
right  and  wrong. 

In  BeUi7hgham*B  CcCU^  Dyer,  20,  which  was  an  indictment 
for  murder,  the  defense  set  up  was  insanity,  and  Mansfield, 
C.  J.,  in  charging  the  jury,  told  them  "  that  in  order  to  sup- 
port such  a  defense  it  ought  to  be  proved  by  the  most  distinct 
and  unquestionable  evidence  that  the  prisoner  was  incapable 
of  judging  between  right  and  wrong;  that  in  fact  it  must  be 
proved  beyond  all  doubt  that  at  the  time  he  committed  the 
atrocious  act  with  which  he  stood  charged,  he  did  not  consider 
that  murder  was  a  crime  against  the  laws  of  God  and  nature, 
and  that  there  was  no  other  proof  of  insanity  which  would 
excuse  murder  or  any  other  crime." 

This  doctrine,  founded  in  reason,  has  been  fully  recognised 
by  the  courts  of  this  country. 

The  idea,  therefore,  advanced  by  the  prisoner's  counsel,  that 
it  is  incumbent  upon  the  state  to  prove  that  the  accused  was 
sane  at  the  time  she  committed  the  act,  by  evidence  in  addi- 
tion to  and  independent  of  the  presumption  of  law  above 
ferred  to,  is  not  sustained  by  authority. 
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The  first  insimction  aaked  by  defisnclaiit  and  refusedy  le* 
quired  the  jmy  to  acquit  if  they  entertained  a  doubt  as  to  the 
BBjdty  or  insanity  of  the  defendant  at  the  time  of  the  commie- 
sion  of  the  homicide. 

The  doctrine  of  this  instmction  was  repudiated  by  this 
court  in  the  case  of  the  State  v.  Huting^  21  Ma  464,  and  veiy 
properly,  fiyr  it  yirtually  requires  the  jury  to  acquit  if  they 
entertain  a  doubt  as  to  whether  the  defendant  has  succeeded 
in  maintaining  the  defense.  The  true  rule,  in  our  opinion,  was 
hdd  down  by  C.  J.  Shaw,  in  Commonwealth  y.  Rogere^  7  Met. 
GOO  [41  Am.  Dec.  458],  which  was  a  case  of  murder,  and  the 
defisnse  insanity.  The  jury  receiyed  a  very  ehiborate  charge 
6om  the  learned  judge,  and  after  being  in  consultation  several 
boars,  came  into  court,  and  asked  the  opinion  of  the  court 
upon  ttie  following  question:  *'  Must  the  jury  be  satisfied  be- 
yond a  doubt  of  the  insanity  of  the  prisoner  to  entitle  him  to 
an  acquittal?"  To  which  the  chief  justice  replied,  "that  if 
the  preponderance  of  the  CTidence  was  in  favor  of  the  insanity 
of  the  prisoner,  the  jury  would  be  authorixed  to  find  him  in- 
sane.'' 

The  second,  third,  and  fourth  instructions  asked  by  defend- 
ant are  embraced  in  those  given  by  the  courts  and  it  was  un- 
necessary, therefore,  to  give  them  again. 

Ab  no  other  ground  of  error  has  been  suggested,  the  Judg- 
ment of  the  criminal  court  will  be  aflSrmed. 

The  other  judges  concurred. 

Buxinoi  un>  Sunionvor  ov  Pboov  wbskb  ImAmnr  m  Bmr  or  am  D» 
BBSSB  TO  Chmx:  8m  PeopU  T.  MeOmm,  69  Am.  Deo.  648;  mod  aote  680| 
Segper.PtapbtSS Id.  2Si;  ScoU ▼.  CmmmomotaUh^ 88 M. 461.  TlMpriiMipil 
mm  is  etfeed  to  the  point  that  the  burden  of  establiahing  the  faunnitj  of  ths 
■oeoeed  effirmetiyely  to  the  latiefeotion  of  the.  yaij  reeti  upon  the  defenea, 
It  is  not  necewiy,  howerer,  that  this  defense  be  ettefaliehed  beyond  a  fm- 
nnable  doabt;  it  is  soffioient  if  the  jury  is  rcMonsbly  satisfied  by  the  weight 
m  ^KtiifaDdBruioe  of  the  eridenoe  that  the  aoonsed  was  insane  at  the  time  of 
the  eommisnon  of  the  act:  8iai$  r.  KImger.  43  Uo.  182;  5<al8  r.  Amctt^*  46 
U.  417;  Siai$r.  Redemder,  71  Id.  176;  &  0.,  8  Ma  App.  10}  Sum  v.  Hogi, 
19  Con.  Ml. 


Hi  FiBiiD  V,  Saudbbsoh.  [MisBaiiil, 

FCBLD    V.   SaNDEBSON. 

IM  MIMOUBX.  643.J 

ir  a  vat  Good  Orouvd  won  GomnruAiioi  or  Sim  oh  Vcnunoir  Judokbht 
tliftt  oceoiitum  has  been  iasaed  thereon  and  leried  on  lends  of  the  defend- 
ant in  the  foreign  jariadiotion,  and  that  the  landa  have  been  adrertiaed 
for  eale,  aa  thia  ahowa  no  preeent  def enae  to  the  aotion. 

IhDiBiDAirT  nr  Aom>N  on  Jitdoiiknt  GAmfov^  ujii>kk  ATSBinirT  that  Jvdo* 
MBHT  WIS  Prooubbd  bt  VBAJjn,  reopon  the  iaanea  determined  hy  tha* 
judgment,  and  introdnoe  evidence  to  impeaeh  that  giTen  a*  the  triaL 
The  Judgment  ia  oonelnaiTe  aa  to  matters  in  laiiie. 

AcnoN  upon  a  judgment    The  opinbrn  states  the  case. 

WhitUkeyj  for  the  appellant 
LaMandf  Olinej  and  Jarmon^  for  the 
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By  Courts  Bates,  J.  This  is  a  suit  upon  the  reoord  of  a 
Judgment  rendered  hy  a  court  in  Wisconsin,  against  the  de- 
fendant, and  in  favor  of  one  Keep,  who  assigned  it  to  the 
plaintiffs. 

When  the  case  was  called  for  trial,  the  defendant  filed  an 
affidavit,  in  which  he  stated  that  the  plaintiffs  were  both  in- 
solvent; that  an  execution  upon  the  judgment  had  been  issued 
by  the  court  in  Wisconsin  which  had  rendered  the  judgment, 
which  execution  had  been  levied  upon  lands  of  the  defendant 
fai  Wisconsin  (worth  in  ordinary  times  five  thousand  dollars), 
and  the  lands  were  advertised  for  sale  under  the  execution,  at 
a  day  then  in  the  future. 

For  the  reasons  stated  in  the  affidavit,  the  defendant  moved 
for  a  continuance  of  the  cause,  and  for  leave  to  plead,  in  part 
satisfaction  of  the  judgment,  the  payment  of  such  sums  of 
money  as  might  be  made  upon  said  execution  and  levy,  when 
the  sale  by  the  sheriff  shall  have  been  made.  The  court  over- 
ruled the  motion,  and  the  defendant  excepted. 

There  was  no  error  in  this  action  of  the  court.  The  matters 
stated  in  the  affidavit  showed  no  present  defense  to  the  action, 
and  it  would  have  been  improper  to  continue  the  cause  to 
await  the  result  of  proceedings  elsewhere,  which  might  or 
might  not  so  result  as  to  entitle  the  defendant  to  a  credit  upon 
his  indebtedness  established  by  the  judgment. 

The  defendant's  answer  contained  an  averment  that  the 
judgment  in  Wisconsin  was  obtained  by  the  fraud  and  covin 
of  said  Keep  and  others  in  collusion  with  him. 

To  support  that  averment  the  defendant  offered  some  teeti- 
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maay  at  the  trial,  which,  upon  ohjection  by  the  plaintiffs,  was 
raled  out  by  the  court,  and  this  ruling  by  the  court  is  as- 
signed for  error.  The  testimony  offered  was  the  bill  of  excep- 
tions, showing  the  testimony  given  at  the  trial  of  the  case  in 
Wisconsin,  and  the  depositions  of  witnesses  to  show  that  the 
fieusts  were  different  from  what  they  appeared  to  be  by  the  bill 
of  exceptions,  and  also  to  show  that  a  witness  whose  testimony 
is  contained  in  the  bill  of  exceptions  had  made  statements  to 
defendant's  attorney  different  from  and  conflicting  with  those 
which  he  made  as  a  witness  at  the  trial. 

The  judgment,  of  course,  concludes  the  parties  as  to  the 
matters  in  issue  in  the  cause  in  which  it  was  rendered,  and  it 
is  only  claimed  that  the  testimony  should  have  been  admitted 
in  evidence  to  establish  that  the  judgment  was  obtained  by 
fraud,  and  this  supposed  frust  it  does  not  tend  to  establish.  It 
may  well  be  that  the  judgment  was  rendered  under  a  mistake 
aa  to  the  fruits,  and  that  a  witness  swore  fiedsely  (and  it  is  im- 
possible to  know  what  credit  was  given  to  his  testimony),  but 
this  does  not  tend  to  establish  that  the  judgment  was  obtained 
1^  fraud.  These  facts  may  be  entirely  consistent  with  the 
most  perfect  good  fedth  of  the  plaintiffs,  and  may,  indeed,  be 
the  result  of  the  negligence  of  the  defendant  himself  in  failing 
to  produce  testimony  of  the  truth. 

Nor  can  it  now  be  determined  whether  the  false  testimony 
was  material  to  the  issues  tried.  The  defendant  cannot,  by 
averring  that  the  judgment  was  procured  by  fraud,  reopen  the 
issues  determined  by  that  judgment,  and  give  testimony  to 
impeach  that  given  at  the  trial. 

The  testimony  here  offered  waa  incompetent  to  establish 
that  the  judgment  was  procured  by  firand,  and  waa  properly 
excluded. 

The  judgment  is  affirmed. 

Bat  and  Dbydkn,  JJ.,  concurred* 


CcmauAaoEB  ov  Gnrn.  OAuaa^  whot  PAaim  amm  Bsmuo  to:  Tbk 
Mbjeet  is  treated  in  the  note  to  Steoenmm  ▼.  Sherwood^  74  Am.  Deo.  141-161. 

WovaoB  JusoMBiT,  DuLT  Pbovih,  n  Ck>9raLC8iyn  between  the  paitieib 
waleM  obtained  hy  frand:  Latkr  r.  WeteoH,  82  Am.  Doo.  404,  and  nota.  A 
Jadgmeot  ia  oonblnrive  npon  mattaci  aotoally  detarminedt  Ortummifmr  v. 
Bmton,  70  Id.  SO?,  aota  tUi  JUf  v.  OMk,  70  Id.  003^  note  60ft. 
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Gable  v.  Gaty. 

[M  MI880VU.  69S.1 
JlTDOMIlfT    AOAINCT    COSPOBATIOX    lOB    DaMAOIB  fOIB  LO0i  OV  SfSAMBOAT 

throQgh  the  negligenoe  of  its  agenti  is  not  a  debt  of  the  oarpontion  for 
whioh  the  directors  are  personally  liable  vnder  the  statute  proridiiiK 
that  in  case  of  any  excess  of  the  amoont  of  the  debts  of  a  corporation 
orer  the  amount  of  its  capital  stock  actually  paid  in,  the  directors  shall 
be  jointly  and  severally  liable  to  the  extent  of  such  ex< 


Action  to  Bubject  the  defendants  to  personal  liability 
directors  of  the  St.  Louis  Marine  Railway  and  Dock  Company, 
a  corporation,  for  the  payment  of  a  judgment  recovered  against 
the  company  for  damages  for  the  loss  of  a  steamboat  which 
the  company  undertook  to  raise  from  the  water  and  repair,  bui 
which  was  destroyed  and  lost  through  the  negligence  of  the 
company's  agents  and  servants.  The  cause  of  action  is  the 
same  as  in  the  case  of  Cahle  v.  McCune^  26  Mo.  871;  S.  C,  72 
Am.  Dec.  214. 

C.  D.  Drahe^  for  the  plaintiffs  in  error. 

OanAij  Olovefj  and  Shepleyj  and  Sharp  and  Broadhead,  tor 
the  defendants  in  error. 

By  Court,  Bates,  J.  This  was  a  suit  to  subject  the  defend- 
ants to  personal  liability  as  directors  of  the  St.  Louis  Marina 
Railway  and  Dock  Company,  a  corporation  chartered  in  1849, 
upon  the  allegation  that  the  debts  of  the  corporation  exceeded 
the  amount  of  stock  paid  in. 

.  The  plaintiffs'  claim  against  the  corporation  is  the  same 
which  is  described  in  the  case  of  Cable  v.  MeCune^  26  Mo.  871 
[72  Am.  Dec.  214],  in  which  the  same  plaintiffs  sought  to 
subject  the  defendants  to  personal  liability  as  stockholders; 
and  the  first  question  presented  is,  whether  the  demand  of  the 
plaintiffs  is  a  debt  of  the  corporation  within  the  meaning  of 
the  section  of  the  act  under  which  it  is  sought  to  hold  the  de- 
fendants liable. 

The  section  is  as  follows:  '^  The  whole  amount  of  the  debts 
of  any  corporation  hereafter  created  (except  banking  com- 
panies) shall  not  exceed  the  amount  of  its  capital  stock  actu- 
ally paid  in,  and  in  case  of  any  excess,  the  directors  under 
whose  administration  it  shall  happen  shall  be  jointly  and 
severally  liable,  to  the  extent  of  such  excess,  for  all  the  debts 
of  the  company  then  existing,  and  for  all  that  shall  be  con- 
tracted so  long  as  they  shall  respectively  continue  in  office, 
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and  until  the  debts  shall  be  reduced  to  the  said  amount  of  the 
capital  stock;  provided*  that  any  of  the  directors  who  shall  be 
absent  at  the  time  of  contracting  any  debt  contrary  to  the 
foregoing  provisions,  or  who  shall  object  thereto,  may  exempt 
themselves  from  the  said  liability  by  forthwith  giving  notice 
of  the  fact  to  the  stockholders,  at  a  meeting  which  they  may 
call  for  that  purpose." 

It  is  very  clear,  from  the  language  and  obvious  purpose  ot 
the  section,  that  the  debts  which  must  exceed  in  amount  the 
capital  stock  paid  in  to  subject  the  directors  to  liability  must 
be  debts  voluntarily  created  by  them  or  under  their  authority; 
but  assuming  that  an  excess  in  amount  of  such  undoubted 
debts  exists,  it  becomes  necessary  to  determine  whether  the 
directors  are  personally  liable  for  demands  against  the  com* 
pany  of  the  character  of  the  plaintiffs. 

The  language  of  the  section  seems  to  apply  only  to  one  kind 
of  liabilities  of  the  corporation,  and  to  make  the  directors  lia- 
ble to  pay  the  same  debts  which  constitute  debts  of  the  com- 
pany in  excess  of  the  capital  stock  paid  in,  and  no  other.  The 
claim  of  the  plaintiffs  is  not  a  debt  voluntarily  created  by  the 
directors  or  under  their  authorityi  and  is  excluded  by  its  char- 
acter from  the  number  of  those  for  which  the  directors  may  be 
personally  liable. 

The  construction  given  by  this  court  to  the  previous  section 
of  the  act,  as  to  the  liability  of  stockholders  for  debts,  seems 
equally  applicable  to  this  section:  CcMe  v.  McCwm^  26  Ha 
871  [72  Am.  Dec.  214]. 

The  lower  court  having  decided  that  the  plaintiffs  could  not 
leoover,  and  the  above  view  of  this  case  taken  by  this  court 
sustaining  that  decision,  it  is  unneoessaiy  to  examine  the 
other  questions  presented  by  the  record. 

Judgment  aflSrmed. 

Bat  and  Dbydbn,  JJ.,  oonounred. 


JuDOMBfT  AOAiim  CoBroaAno9  i«a  Daiuom  Cavud  bt  Hssuanrci 
Of  vn  Aosmm  is  not  a  "dBbt "  ol  the  oorporatifln  for  which  tha  rtoekholden 
are  jointly  and  aorerally  liaUo:  CahU  t.  McOwm,  72  Am.  Dm.  214»  whff«  the 
plaintiff  and  the  oaaaa  ol  aotion  w«i«  the  same  as  in  the  prinaipal  oass^  bat 
the  defendants  were  indxridnal  stockholders.  lisbilitj  of  stookholders  for 
the  debts  of  a  oorporation:  See  Ocmrnerdal  Bank  t.  Sieaim  Fattarjf^  75  Id.  688^ 
sad  note  701.  Lialnlities  of  directors  of  oorporatisasi  See  eztsnsive  note  to 
Ad^  T.  ^eis  ^ii^tad  Aras  Cbi,  fiS  Id.  6I7-4I6L 
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AaoBTAXcm  of  Obabtib  or  GoBPoaASiov»  dp  Avt  n  Kmomsart  where  ihm 
oharier  oreatee  a  ocnpovatioD  m  jmybmr^  and  appainti  a  board  of  dirao- 
ton,  is  foffidently  ihown  by  the  meeting  and  prooeedinge  of  the  direo* 
ton  under  the  charter,  though  had  withoat  the  limiti  of  the  state  ereatins 
the  ood^^oretion. 

0IOOKHOU»B   OV   COBTOBATIOH   WH08B  DlIUKm>JUi»    KaMXD    IV    CbAXOM, 

HATB  MxT  AND  Takx5  Aoiion  withont  the  limiti  of  the  state  creating 
the  oorporation,  is  estopped  from  denying  its  corporate  existence,  where 
he  has  subscribed  for  its  stock  by  its  corporate  name^  paid  install  menta 
called  for  by  the  directors,  and  attended  the  meetingi  of  its  stockholders 
and  voted  at  eleetioDs. 
IhuKJTosa  ov  Ck>BFo&ATioH  WmoH  HAS  nmr  Vvlt  Put  uno  Eiiw— 1» 
who  are  elected  at  a  meeting  of  the  stookholden  held  withont  the  limits 
of  the  state  creating  the  corpontion,  bat  who  aooept  their  oiBces,  and 
order  a  call  for  payment  upon  subscriptions  to  stock,  become  direoton 
d0  /oido,  and  their  authority  to  act  as  such  cannot  be  questioned  collat- 
erally by  a  stockholder  in  an  action  against  him  for  the  call  thus  made 
withont  showing  a  judgment  of  ouster  against  them  in  a  direct  proceed- 
ing by  the  goyemment  for  that  purpoee. 

Action  upon  a  subsoription  to  corporate  etook.  The  opmiooi 
states  the  case. 

/.  R.  ShepUy^  for  the  appellant. 

8.  T.  Ohver  and  W,  Homes^  for  the  respondent 

By  Court,  Dbydbn,  J.  This  suit  was  commenced  the  28th  of 
November,  1858,  and  was  for  the  recovery  of  fourteen  hundred 
dollars  and  interesty  being  a  balance  of  the  larger  sum  of  two 
thousand  dollars,  subscribed  by  the  appellant  on  the  28th  of 
March,  1851,  to  the  capital  stock  of  the  Ohio  and  Mississippi 
Railroad  Company,  the  respondent.  There  seems  to  be  no  dis- 
pute about  the  facts  in  the  case,  but  about  the  law  arising 
upon  them.  The  fieu^ts  as  disclosed  by  the  record,  so  far  as  arb 
material  to  the  questions  arising,  are  as  follows: — 

The  plaintiff  was  incorporated  by  an  act  of  the  legislature  of 
the  state  of  Illinois,  approved  February  12,  1851;  by  the  first 
section  of  which  the  persons  named  therein,  '^  and  such  other 
persons  as  might  associate  with  them  for  that  purpose,  are 
hereby  [were  thereby]  made  and  constituted  a  body  corporate 
and  politic,  by  the  name  and  style  of  the  Ohio  and  Mississippi 
Railroad  Company,  with  perpetual  succession,"  etc.  The  pur- 
pose of  the  corporation  was  the  construction  and  operation  of 
a  railroad,  commencing  at  Illinoistown,  on  the  east  bank  of  the 
Mississippi,  running  thence  to  the  east  line  of  the  said  state  in 
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the  direction  of  the  city  of  VincenneS)  in  the  state  of  Indiana. 
The  act  of  incorporation  vested  the  corporate  powers  of  the 
company  in  a  board  of  directors,  to  consist  of  not  less  than 
seven  nor  more  than  seventeen  in  number,  and  such  other 
officers,  agents,  and  servants  as  they  should  appoint;  and 
named  the  first  board,  consisting  of  thirteen  persons,  who,  by 
the  provisions  of  the  act,  were  to  hold  their  offices  until  their 
successors  should  be  elected  and  qualified;  and  provided  that 
vacancies  in  the  board  might  be  filled  by  a  vote  of  two  thirds 
of  the  directors  remaining,  the  appointees  to  continue  in  office 
until  the  next  regular  annual  election  of  directors,  which  was 
required  to  be  held  on  the  first  Monday  of  September  in  each 
year,  at  such  place  as  the  directors  might  appoint.  A  meeting 
of  the  board  appointed  in  the  charter  was  held  in  the  city  of 
8t.  Louis,  Missouri,  on  the  28th  of  March,  1851,  at  which  cer- 
tain rules  and  regulations  as  to  the  rights  and  duties  of  stock- 
holders (not  necessary  to  be  detailed  here)  were  adopted,  and 
a  form  of  obligation  was  prescribed  to  be  signed  by  subscribers 
for  stock  in  the  company.  The  following  is  the  form  of  obli« 
gation  thus  prescribed,  and  is  the  same  which  was  subscribed 
by  the  defendant,  and  on  which  this  suit  was  brought,  viz.:  — 

''We,  whose  names  are  subscribed  hereto,  do  promise  to  pay 
to  the  Ohio  and  Mississippi  Railroad  Company,  incorporated 
by  the  state  of  Illinois,  the  sum  of  fifty  dollars  for  every  share 
of  stock  set  opposite  to  our  names  respectively,  in  such  manner 
and  proportions  and  times  as  shall  be  determined  by  such 
company  in  pursuance  of  the  charter  thereof  and  of  the  pre- 
ceding resolutions  of  the  board  of  directors.  Witness  the 
day  of ,  A.  D.  18—. 

''Shares  of  fifty  dollars  ($50)  each.  John  O'Fallon,  1,000 
shares;  P.  Chouteau,  Jr.,  &  Co.,  200;  Oeorge  Collier,  50;  Wm. 
M.  Morrison,  50;  John  Tilden,  10;  Henry  Chouteau,  20; 
Wiggins  Ferry  Company,  by  the  several  proprietors,  400; 
Chambers  and  Knapp,  40;  A.  J.  P.  Garesch^,  10;  L.  M.  Ken- 
nett,  40;  C.  P.  Chouteau,  40;  Adolphus  Meier  &  Co.,  20;  Bridge 
A  Brother,  20;  Joseph  Charless,  20;  E.  W.  Clark  &  Bros.,  40; 
John  Smith,  10;  John  J.  Anderson,  10;  Wm.  M.  Pherson,  40 '' 
(and  others). 

Four  calls  for  payment  of  subscriptions  to  stock  were  ordered 
by  the  board,  all  at  meetings  of  the  board  in  the  city  of  St. 
Louis;  the  first  on  the  25th  of  September,  1851,  for  two  and  a 
half  per  cent;  the  second  on  the  19th  of  November,  1851,  for 
seven  and  a  half  per  cent;  the  third  on  the  5th  of  August 
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18629  for  thirty  per  cent;  and  theJfonrth  on  the  12tb  of  Augnst^ 
1863,  for  the  remainder  (sixty  per  cent),  to  be  paid  in  install- 
ments of  five  per  cent  on  and  after  the  1st  of  October,  1863^ 
till  fully  paid;  of  which  several  calls  the  appellant  had  due 
notice.  At  the  meetings  of  the  board  at  which  the  first  and 
third  calls  were  ordered,  there  were  present  six  of  the  thirteen 
members  appointed  in  the  charter,  with,  in  one  instance  one, 
and  in  another  two,  appointees  of  the  charter  members;  the 
second  call  was  ordered  by  a  meeting  of  seven  of  the  charter 
members  and  two  of  their  appointees;  the  fourth  call  was 
ordered  by  a  meeting  of  directors,  elected  at  a  stockholders' 
election  held  in  the  city  of  St.  Louis  on  the  6th  of  September, 
1862, — none  of  the  directors  in  this  meeting  being  charter 
directors.  The  appellant  paid  to  the  respondent  on  his  liabilify 
arising  upon  his  said  subscription,  on  the  22d  of  March,  1862, 
the  sum  of  one  hundred  dollars,  and  on  the  8d  of  September, 
1868,  the  farther  sum  of  five  hundred  dollars;  and  in  an  in- 
terview had  between  the  defendant  and  the  treasurer  of  the 
oompany  on  the  subject  of  the  appellant's  said  liability  after 
the  year  1855,  and  after  the  completion  of  the  road,  he  admitted 
his  liability  and  expressed  his  willingness  to  pay  when  called 
on.  A  meeting  of  the  stockholders  of  the  company  was  held 
in  St.  Louis  on  the  4th  of  September,  1854,  in  the  proceed- 
ings of  which  the  appellant  participated,  voting  with  the 
majority  in  the  adoption  of  measures  looking  to  the  accom- 
plishment of  the  objects  of  the  corporation.  The  avails  of 
stock  sold  were  used  in  building  the  road,  and  the  road  was 
completed  on  the  30th  of  June,  1855. 

A  recovery  in  the  case  was  resisted  on  two  grounds:  first, 
that  the  facts  were  insufficient  to  show  an  acceptance  of  the 
charter,  and  therefore  the  plaintiff  was  not  shown  to  have  any 
corporate  existence;  secondly  and  mainly,  that  the  votes  and 
proceedings  of  the  stockholders  and  directors  when  assembled 
in  St.  Lous,  beyond  the  bounds  of  the  state  granting  the  re- 
spondent's charter,  were  wholly  void,  and  therefore  that  the 
calls  which  were  ordered  in  St.  Louis,  and  in  one  instance  by 
a  board  elected  in  St.  Louis,  were  invalid,  and  imposed  no 
obligation  on  the  appellant  to  respect  them. 

1.  As  to  the  corporate  existence  of  the  respondent:  It  is 
maintained  by  the  counsel  for  the  appellant,  that  no  acts  of  the 
board  of  directors  performed  beyond  the  territorial  limits  of 
ilie  state  from  which  the  charter  emanated  could  be  a  valid 
acceptance  of  the  charter.    In  support  of  this  position,  reliance 
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18  had  chiefly  on  MiUer  v.  Ewer^  27  Me.  509  [46  Am.  Dec. 
619];  that  was  a  writ  of  entry  for  a  tract  of  land,  in  which 
the  demandants  derived  their  title  from  the  Bluehill  Granite 
Company,  incorporated  by  an  act  of  the  Maine  legislature. 
On  Uie  trial  it  appeared  that  the  meeting  of  the  corporators 
was  called  for  the  organization  of  the  corporation  under  its 
charter  in  the  city  of  New  York,  and  that  the  charter  was 
ttiere  accepted  and  the  officers  of  the  corporation  (president, 
directors,  and  secretary)  were  chosen.  At  a  meeting  of  the 
directora  thus  elected,  held  in  the  city  of  New  York,  a  resolu- 
tion  was  adopted  directing  the  president  and  secretary  to 
ezeoute  the  conyeyance,  under  which  the  demandants  claimed 
title.  There  was  no  proof  that  any  meeting  for  the  organisa* 
tkm  of  the  company  or  for  the  choice  of  its  officers  had  ever 
been  holden  in  the  state  of  Maine;  but  there  was  proof  that 
the  company,  by  a  person  acting  as  its  agent,  transacted  busi- 
ness in  the  state.  The  question  inyolved  in  the  case  involved 
the  validity  or  invalidity  of  the  conveyance  thus  made  by  the 
president  and  secretary  in  behalf  of  the  company.  The  court 
decided  it  was  void,  but  placed  its  decision,  not  on  the  ground 
that  the  board  of  directors  ordering  the  execution  of  the  con- 
veyance met  at  a  wrong  place,  but  alone  on  the  ground  that 
the  election  of  the  directors  by  the  stockholders  having  been 
held  outside  of  the  state,  and  because  held  out  of  the  state 
was  void,  and  gave  the  directors  thus  chosen  no  l^al  author- 
ity to  convey  or  to  direct  the  conveyance  of  the  corporate 
property.  The  opinion  in  the  case,  while  it  denies  extrater* 
ritoffial  power  to  corporators,  concedes  it  to  directors.  The 
court  says:  ''The  directors  of  a  corporation  are  not  a  corporate 
body;  they  are,  when  acting  as  a  board,  but  a  board  of  officers 
or  agents,  and  they  may  exercise  their  powers  as  agents  beyond 
the  bounds  where  the  corporation  exists."  '  In  the  present 
case  the  charter  created  a  corporation  in  prxBeTUi^  and  ap- 
pointed a  board  of  directors  without  the  necessity  of  any  action 
on  the  part  of  the  corporators;  and.  if  any  assent  was  neces- 
sary to  infiise  life  into  this  body  politic,  the  proceedings  of 
these  directors,  although  had  beyond  the  bounds  and  limits  of 
the  state  of  Illinois,  were,  according  to  the  authority  quoted, 
a  sufficient  expression  of  that  assent 

But  aside  from  the  question  whether  the  action  of  the  board 
of  directors  beyond  the  bounds  of  the  state  was  a  sufficient 
expression  of  assent  to  give  vitality  to  the  corporation,  the  ap- 
pellant's position  towards  the  respondent  is  such  as  ought  to 
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preclude  him  from  denjdng  its  corporate  existence.  The  case 
of  the  IhUchess  Cott&n  ManufcLCturing  Co.  y.  Davis,  14  Johns. 
288  [7  Am.  Dec.  459],  was  a  snit  on  a  promise  to  pay  the  price 
of  stock  subscribed  by  the  defendant.  The  court,  on  the  au% 
thority  of  Henriques  v.  DiUck  West  India  Co.,  2  Ld.  Baynu 
1636,  held  that  the  defendant,  having  entered  into  a  contract 
with  the  plaintiffs  in  their  corporate  name,  thereby  admitted 
them  to  be  duly  constituted  a  body  politic  and  corporate. 

The  appellant  having  contracted  with  the  respondent  in  its 
corporate  name,  paid  his  money  to  it  as  an  existing,  living 
thing  in  answer  to  its  corporate  demands,  and  from  year  to 
year  having  attended  meetings  of  its  stockholders  and  voted 
at  elections  and  upon  questions  which  clearly  implied  the  re- 
spondent's existence,  he  ought  to  be  estopped  from  denying 
what  he  has  thus  often  and  so  solenmly  admitted:  AU  Saints 
Chwreh  v.  Lovett,  1  Hall,  191;  John  v.  Farmerif  and  Mechanics^ 
Bank  of  Indiana,  2  Blackf.  867  [20  Am.  Dec.  119];  Chester 
Glass  Co.  V.  Dewey,  16  Mass.  94  [8  Am.  Dec.  128]. 

2.  As  to  the  invalidity  of  the  calls:  In  the  examination  of 
the  case  under  the  first  objection  urged  to  the  respondent's 
right  to  recover,  I  think  I  have  shown  that  the  first  three  callSi 
as  they  were  ordered  by  the  directors,  the  validity  of  whose 
appointment  was  not  controverted,  were  subject  to  no  valid 
objection,  although  ordered  by  the  board  when  in  session  be- 
yond the  territorial  limits  of  Illinois.  But  the  alleged  inva- 
lidity of  the  fourth  call  rests  upon  a  total  denial  of  official 
authority  in  those  who  ordered  it.  This  call,  as  has  been  seen, 
was  ordered  by  a  board  chosen  by  the  stockholders  of  the 
company  at  an  election  in  the  city  of  St.  Louis;  and  it  is  in* 
sisted,  on  the  authority  of  the  case  of  Miller  v.  Ewer,  27  Me* 
609  [46  Am.  Dec.  619],  already  cited,  that  this  election,  by 
reason  of  the  place  where  it  was  held,  was  a  nullity,  conferring 
no  authority  whatever  on  the  persons  chosen.  I  am  not  dis- 
posed to  question  the  soundness  of  that  decision  in  its  appli- 
cation to  the  facts  of  that  case,  but  I  am  unwilling  to  extend 
the  principle  there  laid  down  to  a  case  materially  differing  in 
its  circumstances,  as  I  think  the  one  under  consideration  does. 
In  that  case,  at  the  time  the  obnoxious  election  was  held,  the 
corporation  had  no  existence, — it  had  not  yet  come  into  being 
and  there  being  neither  corporators  nor  corporation,  no  valid 
official  authority  could  be  communicated  by  such  election; 
but  in  this  case,  at  the  time  the  election  occurred  to  which 
objection  is  made,  the  orNrporation  was,  and  for  more  than  sl 
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year  had  been  in  full  life,  exercising  all  the  fanctions  and 
franchises  contemplated  by  its  charter.  After  the  corporation 
had  become  fall  fledged,  I  see  nothing  in  reason  or  in  princi- 
ple why  the  stockholders  might  not  as  well  elect  directors  as 
the  directors  a  treasurer  on  the  Missouri  side  of  the  line.  The 
utmost  that  could  be  said  under  such  circumstances  is,  that 
&e  election  was  irregular. 

The  corporation  haying  been  once  put  into  existence,  if  the 
members  of  the  board  of  directors — whether  charter  members, 
or  their  appointees,  or  those  elected  by  the  stockholders  in  St. 
Louis — accepted  their  oflSces  and  acted  under  their  appoint- 
ment or  election,  as  the  evidence  shows  was  the  case,  they 
became  directors  de  facto,  and  their  authority  to  act  in  behalf 
of  the  corporation  could  not  be  questioned  by  the  appellant  in 
this,  a  collateral  suit,  without  showing  a  judgment  of  ouster 
against  them  in  a  direct  proceeding  by  the  goyemment  for 
that  purpose:  Trust  of  Vernon  Soc.  y.  Hills,  6  Cow.  23;  AU 
Saints  Church  y.  Lovett,  1  Hall,  198,  199;  John  y.  Farmers^ 
and  Mechanics^  Bank  of  Indiana,  2  Blackf.  367  [20  Am.  Dec 
119];  Angell  and  Ames  on  Corporations,  3d  ed.,  104,  105. 

I  find  no  error  in  the  record.    Let  the  judgment  be  aflSrmed. 

Bay,  J.,  concurred. 

Bates,  J.,  filed  a  dissenting  opinion. 


EarropPKL  of  Subscribeb  to  Cobporatx  Stock  to  deny  oorporate  ^^^^mi^m 
See  note  to  Parker  ▼.  Thovruu,  81  Am.  Dec.  402;  SnijcU^  v.  St^dAaker,  81  Id. 
415;  note  to  CommonweaUh  ▼.  CuUen,  53  Id.  467-469.  The  principal  case  is 
tited  to  the  point  that  where  a  person  participates  in  all  the  proceedings  ia 
creating  a  corporation  and  in  increasing  its  stock  and  *"*^^*"g  the  calls  on 
the  stock  sabocriptions  both  as  stockholder  and  director,  in  a  suit  against 
him  to  compel  payment  of  sach  calls,  he  is  estopped  to  deny  their  Talidityi 
Kansas  CUy  Hotel  v.  Harris,  51  Mo.  464;  State  v.  MUwamhee  etc,  IVy  Ca,  41 
Wis.  599. 

AOGEFTANCI  07  CSABTIB  VBOM  EXBBCISE  OF  OOBPOBATB  POWSBS  TBEBB* 

UKDB&:  Penobscot  Boom  Corp,  v.  Lamsont  33  Am.  Dec.  666;  ChmmompeaUk  ▼• 
CSiUen,  53  Id.  450,  and  note  467-469,  where  this  subject  is  treated. 

PssaoKS  Aororo  Publiglt  ^a  OmcBBs  ow  Corporation  are  presumed 
to  be  rigfatfally  in  office;  and  in  the  absence  of  proof  on  the  subject,  it  is  nol 
inenmbetnt  on  the  party  claiming  under  the  acts  of  an  officer  de  Jacto  to  show 
that  he  has  been  properly  eleoted:  Susquehatma  etc,  Co,  r.  Insurance  Co.,  56 
Am.  Deo.  740;  Selma  etc  R.  R.  v.  TipUm,  39  Id.  344. 

Yom  A2n>  pROGESDDTos  07  PxRsoNS  PRonssmo  10  Act  ik  Cafacitt 
oar  Corporators  when  assembled  without  the  bounds  of  the  sovereignty 
gnatiBg  the  charter  are  wholly  void:  MUier  ▼.  Ewer,  46  Am.  Dec  619,  and 
note  627;  OammomoeaUh  v.  Mmm,  54  Id.  522;  AsgltmmU  ▼.  Ohh  amd  Missio- 
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•fplrf  R,  R,  Co,,  83  Id.  329.     Domicila  of  oorporation:  See  RaOroad  (kntpamg 
▼.  QoXkiime%  Adm'rs,  65  Id.  254,  and  note  263,  264. 

Thb  pRiiroiPAL  OABB  18  OTTSD  to  the  point  that  the  trasteee  or  dlrecton  of 
%  saTings  bank  are  to  be  treated  as  the  agents  of  the  bank;  and  for  any  mis* 
fcMance  or  non-feasance  causing  damage  to  the  bank  they  are  responsible  to 
U  upon  the  same  principle  that  any  agent  is,  for  like  canse,  reeponsible  to  bis 
frinoipal:  Hun  v.  Gary,  82  N.  Y.  79. 


PlOOT    V.    BlDDLE*S    ExEOUTOB. 

[86  MiSBOUBX,  29.] 
AMXUAL  SrTLKMXHTB  of   ExXCUTOBS  and  ADMINiaTRATOBB  ABB  VQT  COH- 

amuKTM  vpoa  the  parties  interested  in  the  estate;  and  at  the  final  settle- 
meat  they  may  show  errors  in  the  previous  annual  settlements,  wkioh 
may  be  oorreoted  by  the  probate  court. 

Application  by  an  executor  for  a  final  settlement  of  his  ac- 
ooimtfl.    The  opinion  states  the  case. 

L,  O.  Picot,  C,  Oibson,  and  R.  M.  Field,  for  the  plaintiff  in 
«rror. 

Krum  and  Decker,  for  the  defendant  in  error. 

By  Court,  Bay,  J.  In  the  early  part  of  1846  Ann  Biddle 
died  in  the  city  of  St.  Louis,  leaving  a  very  large  estate,  which 
«he  disposed  of  by  will.  Louis  G.  Picot  was  appointed  residu- 
.Miy  legatee  in  trust  for  the  infant  children  of  Mrs.  Harney,  a 
lister  of  the  testatrix,  and  John  O'Fallon  was  made  executor. 

The  executor  accepted  the  appointment,  and  entered  upon 
the  discharge  of  his  duties,  and  made  nine  annual  settle- 
ments with  the  probate  court  of  St.  Louis  County,  and  gave 
the  statutory  notice  that  at  the  September  term,  1856,  of  said 
court,  he  would  present  his  accounts  for  a  final  settlement, 
which  he  did;  and  Picot,  the  residuary  legatee,  appeared,  and 
filed  objections  to  his  accounts,  which  objections  had  reference 
to  matters  embraced  in  the  previous  settlements.  In  this  final 
settlement  a  balance  was  found  against  the  executor  of  $13,- 
482.07,  from  which  settlement  Picot  appealed  to  the  circuit 
court.  The  circuit  court  appointed  a  referee,  with  instructions 
to  examine  into  the  settlement  of  1856,  and  no  other,  thus 
precluding  the  referee  from  any  inquiry  or  examination  into 
any  of  the  previous  settlements.  The  order  of  reference  in  the 
form  in  which  it  was  made  was  objected  to,  and  a  motion  filed 
io  eet  it  Midei  which  being  overruled,  the  appellant  duly  ex- 
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cepted.    On  the  hearing  before  the  referee  the  appellant  offered 
m  evidence  the  nine  annual  settlementB,  and  proposed  to  show 
that  in  such  settlements  there  were  mistakes  in  calculation 
and  omissionB  on  the  part  of  the  executor  to  charge  himself 
with  property  which  came  to  his  possession;  also,  that  the 
executor  had  obtained  exorbitant  allowances  and  commissions; 
but  the  referee  refused  to  hear  the  eyidence,  upon  the  ground 
that  the  order  of  the  circuit  court  confined  his  examination  to 
tiw  loBt  settlement.    In  due  time  the  referee  made  his  report, 
which  the  appellant  moved  to  set  aside.    The  court,  however, 
overruled  the  niotion,  and  gave  judgment  upon  the  report;  to 
all  of  which  the  appellant  duly  excepted,  and  now  brings  the 
case  to  this  conrt  by  writ  of  error.    The  record  presents  but 
one  question  for  the  consideration  of  this  court,  and  that  is, 
whether  an  annual  settlement  (preceding  the  final  settlement 
of  an  executor  or  administrator)  has  the  force  and  effect  of  a 
JndgKnent  precluding  any  inquiry  into  its  correctness  on  a  final 
settlement.     The  question  is  by  no  means  void  of  difficulty, 
and  the  authorities  upon  the  subject,  both  in  England  and 
this  country,  fall  short  of  any  sati^actory  solution  thereof,  be- 
cause of  the  variance  between  our  statute  and  the  statutes  of 
other  states,  as  well  as  England,  respecting  the  administration 
of  estates. 

XJndOT  our  law,  every  executor  and  administrator  is  required 
to  exhibit  a  statement  of  the  accounts  of  his  administration 
for  settlement,  with  proper  vouchers,  to  the  county  court  (or 
probate  court),  at  its  first  term  after  the  end  of  one  year  from 
the  date  of  his  letters,  and  at  the  corresponding  term  of  such 
court  every  year  thereafter  until  the  administration  be  com- 
pleted; and  if  at  any  time  he  desires  to  make  a  final  settle- 
ment, he  shall  publish  for  four  weeks  in  some  newspaper  in 
this  state  a  notice  to  all  creditors,  and  others  interested  in  the 
estate,  that  he  intends  to  make  a  final  settlement  at  the  next 
term  of  the  court;  and  if  it  shall  appear  to  the  court  that  such 
notice  has  been  duly  published  and  that  the  estate  of  the  de- 
ceased has  been  fully  administered,  the  court  is  required  to 
make  a  final  settlement,  to  be  conducted  as  annual  settle- 
ments. 

No  such  notice  nor  any  notice  whatever  is  required  in  refer- 
ence to  the  annual  settlements,  and  such  settlements  therefore 
are  ex  parte,  and  very  rarely  made  ia  the  presence  of  an  heir, 
legatee,  or  party  interested.  This  distinction  between  an  an- 
nual and  final  setUement  must  be  kept  in  view  in  order  to 
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Bee  the  application  of  authorities  to  the  question  under  con-» 
sideration. 

In  England,  all  matters  of  probate  and  administration  are 
yested  in  the  ecclesiastical  courts,  and  the  jurisdiction  is  ex> 
ercieed  by  the  bishop  through  an  inferior  tribunal  called  ordi- 
nary. There  is  no  specified  time  for  a  settlement  of  the 
accounts  of  the  executor,  but  he  is  under  the  exclusive  con- 
trol of  the  ordinary,  who  can  cite  him  to  make  a  settlement 
whenever  and  as  often  as  he  thinks  proper;  and  in  2  Williams 
on  Executors,  1777,  it  is  stated  that  *Hhe  creditors  and  lega- 
tees, and  all  other  parties  having  an  interest,  must  be  cited  to 
be  present  at  the  making  of  the  aooount,  otherwise  the  account 
made  in  their  absence  will  not  bind  them.  Therefore  the  ex- 
ecutor or  administrator,  when  called  upon  by  any  one  party  to 
render  an  account,  ought  to  cite  the  next  of  kin  in  spedal^and 
all  others  in  general,  having  or  pretending  to  have  an  interest 
in  the  goods  of  the  deceased,  to  be  present,  if  they  think  fit, 
at  the  rendering  and  passing  of  the  account;  and  then,  on 
their  appearance,  or  contumacy  in  not  appearing,  the  judges 
shall  proceed,  and  the  account  thus  determined  will  be  final.'' 

And  on  page  1778  it  is  further  stated  that,  *' after  the  inves- 
tigation of  the  account,  if  the  ordinary  find  it  true  and  per- 
fect, he  shall  pronounce  for  its  validity;  and  in  case  all  parties 
interested  have  been  cited,  such  sentence  shall  be  final,  and 
the  executor  or  administrator  shall  be  subject  to  no  further 
suit." 

The  English  cases  which  undertake  to  interpret  those  stat- 
utes seem  to  regard  a  settlement  made  without  notice  to  the 
parties  as  purely  ex  parte^  and  subject  to  correction  and  revis* 
ion  by  the  ordinary,  upon  good  cause  shown  by  any  heir  or 
legatee. 

In  Virginia,  probate  matters  £gi11  within  the  jurisdiction  of 
the  county  courts,  and  settlements  with  executors  and  admin- 
istrators  are  usually  made  with  a  commissioner,  or  auditor, 
appointed  for  that  purpose  by  the  court;  and  it  has  been  uni- 
versally held  in  that  state  that  such  settlements  are  not  con- 
clusive upon  the  parties,  but  are  merely  prima  fade  evidence 
of  the  correctness  of  the  charges  and  credits,  subject  to  be  sur- 
charged and  falsified  by  any  person  interested:  Newton  v.  PooUf 
12  Leigh,  142. 

The  counsel  for  the  appellant  has  furtiished  in  his  brief 
several  leading  cases  from  the  Alabama  reports  which  bear 
directly  upon  the  question  we  are  considering.     In  Cunnino* 
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Kam  y.  Poole,  9  Ala.  619,  the  supreme  court  says:  ^  The  mere 
iact  that  the  guardian  returned  to  the  orphans'  court  from 
time  to  time  a  statement  of  the  account  between  the  ward  and 
himself,  the  ordering  of  the  same  by  the  court  to  be  recorded, 
and  stating  the  balance  upon  the  record  according  to  the  facts, 
is  certainly  not  res  adjudioata.*^ 

It  does  not  preclude  either  party  from  showing  an  error  in 
such  returns,  or  estop  the  court  when  called  upon  to  adjust 
the  accounts  upon  final  settlements  from  examining  all  the 
matters  of  debit  and  credit  from  the  time  the  guardianship 
commenced,  and  rendering  such  decree  as  may  be  proper  upon 
a  view  of  all  the  facts.  And  in  W^iUis  v.  WiU%8j  9  Ak.  880,  it 
is  stated  by  the  court  that ''  annual  or  partial  settlements  by 
an  administrator  or  guardian  are  recognized  by  our  laws,  and 
may  be  absolutely  necessary  for  the  secmity  of  the  adminis- 
trator or  guardian,  as  it  would  be  most  unreasonable  that  he 
should  be  required  to  keep  an  estate  in  his  hands  for  many 
years  without  having  his  vouchers  passed  upon  or  his  accounts 
settled.  Such  settlements  when  made  according  to  law  aro^ 
prima  facie  to  be  considered  correct,  but  may  be  impeached 
by  proof  showing  their  incorrectness."  And  in  SmitVe  Heir$ 
T.  Smithes  AdmWj  18  Ala.  835,  Collier,  C.  J.,  in  delivering  the 
opinion  of  the  court  says:  ''  Partial  settlements  made  by  an 
administrator  are  not  res  adjudicata;  either  party  may,  upon 
final  settlement,  show  an  error  in  the  accounts,  and  the  court 
may  examine  all  matters  of  debit  and  credit  from  the  time 
the  administration  commenced,  and  render  such  decree  as 
may  be  f  roper  upon  a  view  of  all  the  facts." 

The  code  of  Alabama  with  reference  to  the  administratioa 
law  is,  in  its  main  features,  similar  to  our  own.  It  requires 
the  administrator  or  executor  to  make  annual  settlements  with 
the  probate  court;  but  he  may  make  a  final  settlement  at  any 
time  after  eighteen  months  from  the  grant  of  letters  if  the 
debts  are  all  paid  and  the  condition  of  the  estate  in  other 
respects  will  admit  of  it. 

In  New  Jersey,  it  has  been  held  by  the  supreme  court,  that 
**  if  by  mistake,  or  other  just  and  sufficient  cause  shown  to  the 
court,  an  omission  has  taken  place  in  a  partial  account  ex- 
hibited in  the  orphans'  court  by  an  administrator,  such  omis- 
sion may  be  corrected,  and  just  allowance  be  made  to  the 
administrator  in  his  final  account":  Liddd  v.  IfcFiciar,  11 
N.  J.  L.  44  [19  Am.  Dec.  369]. 

The  supreme  court  of  Texas  ruled  the  same  way  in  Ingram 
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ham  y.  Rogers^  2  Tex.  467.  In  speaking  of  the  dutieB  of  tho 
probate  judge,  they  say:  "If  the  judge  discovered  at  any  time 
before  final  settlement  with  the  administratrix  that  an  item 
had  been  allowed  improperly,  it  was  not  only  competent  but 
WAS  his  duty  to  make  the  correction.  The  allowance  of  the 
account  was  not  res  adjvdicaia  until  a  final  settlement." 

The  supreme  court  of  Massachusetts,  in  several  cases,  held 
that  a  judge  of  probate  had  a  right  to  open  an  account  settled, 
for  the  purpose  of  correcting  a  mistake,  and  that  such  a  right 
was  necessary  for  the  furtherance  of  justice,  and  ought  not  to 
be  too  strictly  limited:  Stearns  v.  SteamSf  1  Pick.  157;  Stetson 
V.  Bassj  9  Id.  80. 

From  the  language  employed  by  the  judges  it  was  not  clear 
to  what  extent  the  account  might  be  opened,  whether  simply 
for  the  correction  of  such  errors  and  mistakes  as  were  mani- 
fest upon  the  face  of  the  settlements,  or  all  errors  that  could  be 
shown  to  exist,  whether  so  manifest  or  not;  and  this  no  doubt 
led  to  the  enactment  by  the  legislature  of  a  statute  which  pro- 
vides: "When  an  account  is  settled  in  the  absence  of  any 
person  adversely  interested,  and  without  notice  to  him,  the 
account  may  be  opened  on  the  application  of  such  person  at 
any  time  within  six  months  thereafter;  and  upon  every  set- 
tlement of  an  account  by  an  executor  or  administrator,  all  his 
former  accounts  may  be  so  far  opened  as  to  correct  any  mis- 
take  or  error  therein,  excepting  that  any  matter  in  dispute 
between  two  parties  which  had  been  previously  heard  and  de- 
termined by  the  court  shall  not  be  again  brought  in  question 
by  either  of  the  same  parties  without  leave  of  the  court": 
B.  S.  Mass.  1836,  p.  487. 

In  Wiggin  v.  Swettj  6  Met.  198  [89  Am.  Dec.  716],  the  court 
held  that  it  was  competent  for  the  probate  court  to  re-examine 
the  former  accounts  rendered  by  an  executrix,  and  make  cor- 
rections therein  by  charging  back  sums  which  were  therein 
credited  to  her,  or  in  any  other  way  diminishing  allowances 
made  to  her  therein.  Shaw,  C.  J.,  in  delivering  the  opinion 
of  the  court,  referred  to  the  above-recited  provision  of  the  re- 
vised statutes  of  1886,  but  stated  that  the  law  was  substantially 
the  same  before  the  revised  statutes. 

From  these  cases  and  others  which  have  fallen  under  our 
notice,  it  is  clear  that  the  weight  of  judicial  authority  in  other 
states  discountenances  the  idea  that  the  annual  settlement  of 
an  executor  or  administrator  is  conclusive,  and  has  the  force 
and  effect  of  a  judgment.    But  the  learned  counsel  for  the  re- 
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epondent  has  referred  ub  to  several  cases  decided  in  this  state, 
which  we  will  examine  in  the  order  stated  in  his  brief.  The 
first  is  that  of  Caldwell  v.  Loekridgey  9  Mo.  858.  Caldwell,  as 
administrator  of  one  Lockridge,  made,  upon  due  notice  given, 
a  final  settlement  of  his  administration  of  the  estate,  which 
left  the  estate  indebted  in  a  small  amount  to  him.  At  a  sub- 
sequent day  of  the  same  term  of  the  court  an  order  was  made, 
without  notice  to  Caldwell,  disallowing  certain  commissions, 
the  efifect  of  which  was  to  bring  him  in  debt  to  the  estate.  The 
court  held  that  it  was  not  competent  for  the  probate  court  to 
make  such  an  order  without  notice  to  Caldwell,  and  Judge  Scott, 
in  delivering  the  opinion  of  the  court,  uses  this  language:  ''When 
an  administrator  makes  his  settlement,  and  a  balance  is  found 
kff  or  against  him,  that  settlement  has  the  force  of  a  judgment.'* 
While  this  language  is  general,  it  is  clear  that  tiie  learned 
judge  had  reference  to  the  final  settlement,  for  no  other  settle- 
ment was  in  controversy;  and  in  a  subsequent  opinion  he  says, 
"that  though  a  court  may  have  jurisdiction  of  a  cause,  yet  a 
party  not  affected  with  notice  of  its  proceedings  is  not  bound 
by  them." 

The  next  case  cited  is  that  of  State  ex  reL  OoUins  v.  Stever^ 
Mm,  12  Mo.  178,  which  was  a  suit  on  the  official  bond  of  the 
administratrix,  who  had  made  her  final  settlement.  Upon  the 
trial,  the  court,  among  others,  gave  the  following  histruction: 
"  That  the  record  of  the  county  court  showing  a  final  settle- 
ment of  the  estate  of  William  Stevenson,  deceased,  by  Mar^ 
garet  Stevenson,  in  the  name  of  Margaret  McGee,  is  prima 
fade  evidence  that  the  said  estate  is  indebted  to  her  in  the 
sum  of  $4.81,  and  unless  this  is  rebutted  by  the  evidence  of 
the  plaintiff",  they  will  find  for  the  defendants."  The  court 
held  that  the  instruction  was  erroneous;  that  the  administra- 
trix having  made  a  final  settlement,  the  power  of  the  court 
over  her  accounts  ceased  with  that  act.  There  is  certainly 
nothing  in  this  case  which  gives  an  annual  settlement  the 
binding  force  and  effect  of  a  final  settlement,  or  militates 
against  the  distinction  between  an  annual  and  final  settle- 
ment, as  contended  for  by  the  appellant. 

The  next  case  is  that  of  Strong  v.  WUison,  14  Mo.  116.  We 
are  unable  to  find  anything  in  this  case  which  bears  upon  the 
point  we  are  considering.  The  case  is  very  imperfectly  re- 
ported, and  if  anything  can  be  gathered  from  it,  it  is  simply 
that  a  settlement  made  in  the  county  court  by  an  adminis- 
trator, which  is  fraudulent  in  law,  may  be  set  aRide  by  a  court 
of  chancery. 
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The  next  case  is  Jones  v.  Brinker^  20  Mo.  87.  The  suit  was 
on  the  administration  bond,  and  the  petition  alleged  as 
breaches  of  the  condition  of  the  bond,  that  the  administrator 
had  obtained  credit  in  his  various  settlements  with  the  county 
court  for  illegal  charges,  specifying  the  settlements  and  the 
items  of  illegal  charge,  to  which  petition  the  defendants  de- 
murred, and  the  demurrer  was  sustained;  and  this  oourt  held 
that  it  was  properly  sustained,  because  the  petition  did  not 
allege  that  the  credit  for  illegal  charges  was  obtained  by 
fraudulent  and  false  means  and  pretenses.  In  delivering  the 
opinion  of  the  court,  Judge  Ryland,  while  speaking  of  the 
effect  of  allowances  made  to  administrators  by  the  county 
oourt  in  their  annual  and  final  settlements,  says:  '^  Those 
allowances  and  settlements  have  the  effect  of  judgments,  and 
are  considered  as  conclusive  between  the  parties  interested  and 
concerned  therein  at  law.  But  it  is  allowed  to  a  party  inter- 
ested to  file  his  bill  in  chancery  against  the  administrator, 
charging  him  with  having  made  false  and  fraudulent  ac- 
counts, and  having  fraudulently  procured  allowances  in  his 
favor  to  be  made  to  him  by  the  county  court"  The  point  in- 
voked in  the  case  at  bar  was  not  discussed  or  raised  in  this 
case.  No  attempt  was  made,  at  a  final  settlement,  to  correct 
mistakes  in  former  settlements,  but  it  was  a  suit  on  the  ad- 
ministration bond,  and  the  only  question  was  as  to  the  suffi- 
ciency of  the  petition — whether  there  was  a  sufficient  allegaticm 
of  the  breach  of  the  condition  of  the  bond.  A  final  settlement 
had  been  made,  and  as  the  annual  settlements  necessarily  be- 
came merged  in  the  final  settlement,  there  could  be  no  remedy 
but  by  a  bill  in  chancery  to  surcharge  and  falsify.  No  ques- 
tion was  made,  as  in  this  case,  involving  the  distinction  be- 
tween an  annual  and  final  settlement;  and  the  remark  of  the 
learned  judge  with  respect  to  annual  settlements  was  entirely 
outside  of  the  case,  and  no  authority  is  given  in  support  of  it. 

The  State  ex  rel.  TourviUe  v.  Roland  is  the  next  case  cited 
by  respondent,  and  between  this  and  Jones  v.  Brinker^  20  Ma 
87,  there  is  scarcely  a  shade  of  difference.  It  was  a  suit  on  a 
guardian's  bond  against  principal  and  security,  in  which 
plaintiff  alleged  as  a  breach  of  the  condition  of  the  bond  the 
failure  of  the  guardian  to  rent  out  all  the  tenements  and  real 
estate  of  the  relator,  and  his  failure  to  account  to  the  probate 
^^urt  or  to  the  relator  himself  for  certain  rents,  alleged  to  be  due 
for  premises  occupied  by  said  guardian.  The  defendants  set  up 
in  their  answer  the  settlements  made  by  the  guardian  with 
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the  probate  court,  ehowing  that  he  had  folly  aoooanted  for  all 
the  rents  and  profits  of  the  real  estate,  which  settlements  the 
plaintiff  offered  to  impeach;  but  the  coort  rejected  the  evi- 
dence, and  instructed  the  jury  that  the  settlements  of  the 
guardian  were  conclusive  in  this  action.  This  court  sustained 
that  view  of  the  law,  and  stated  in  the  opinion  delivered  that 
the  plaintiff  should  have  filed  his  bill  in  chancery  to  set  aside 
the  settlements  before  proceeding  at  law  upon  the  bond. 
There  is  no  analogy  between  the  case  and  the  one  at  bar. 
The  last  case  relied  upon  is  MiichM  v.TTiZZiaTTw,  27  Mo.  399. 
This  was  also  a  suit  on  a  guardian's  bond,  and  for  breaches  of 
the  condition  it  was  alleged  that  the  guardian  had  fraudu- 
lently  made  false  charges  against  the  plaintiff,  and  fraudu* 
lently  omitted  to  make  proper  charges  against  himself  in  his 
settlements  with  the  county  court.  The  defendant  denied  the 
allegation  of  fraud,  and  insisted  that  his  settlements  (among 
which  was  the  final  settlement)  were  conclusive  on  the  plain- 
tiff.  The  suit  was  commenced  under  the  practice  act  of  1849, 
which  required  the  court,  when  the  case  was  tried  without  a 
Jury,  to  make  a  finding  of  the  facts.  The  court  found  that 
the  settlements  were  not  correct,  that  the  defendant  obtained 
allowances  which  he  was  not  entitled  to,  and  that  he  ought  to 
be  charged  with  items  omitted  in  his  settlements.  Judgment 
being  given  for  the  plaintiff,  the  defendants  appealed  to  this 
oonrl  Judge  Richardson,  in  delivering  the  opinion  of  the  court, 
seemed  to  doubt  whether  it  was  a  suit  upon  the  bond  or  a  pro- 
ceeding in  chancery  to  set  aside  the  allowances  and  settle- 
ments; but  stated  that,  even  if  it  was  to  be  regarded  as  of  the 
nature  of  an  equity  proceeding  to  set  aside  the  settlements, 
still  the  judgment  would  have  to  be  reversed,  because  the 
court  below  had  omitted  to  find  that  said  allowances  and  set* 
flements  had  been  procured  by  fraud.  The  analogy  between 
this  case  and  the  one  at  bar  is  also  not  perceived. 

It  will  be  observed  that  in  all  Missouri  cases  a  final  settle- 
ment had  been  made,  and  as  the  suits  were  actions  at  law 
upon  official  bonds,  the  court  could  not  treat  the  settlements 
otherwise  than  as  conclusive  upon  the  parties  interested  and 
as  having  the  force  and  effect  of  a  judgment.  The  parties 
having  neglected  to  appear  at  the  final  settlements  were  neces- 
sarily remediless  except  by  bill  in  equity  to  surcharge  and 
figdsify.  To  this  extent  do  the  Missouri  decisions  go,  and  we 
think  no  further.  But  the  case  at  bar  stands  altogether  upon 
a  different  footing.    Here  a  party  interested  in  the  estate  as  a 
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residuary  legatee  appears  at  the  final  settlement  and  suggests 
certain  errors,  mistakes,  and  omissions  in  the  previous  settle- 
ments, and  offers  to  make  proof  thereof,  but  is  told  that  no  in- 
quiry  or  examination  into  such  settlements  can  be  made;  and 
when  he  appeals  to  the  circuit  court,  a  referee  is  appointed  to 
examine  into  the  final  settlement,  and  instructed  not  to  exam* 
ine  into  any  other. 

This,  we  think,  was  manifestly  erroneous.  Under  our  stat- 
ute there  is  an  obvious  distinction  between  an  annual  and  a 
final  settlement.  Of  an  annual  settlement  no  notice  is  re- 
quired to  be  given  to  the  parties  interested,  and  hence  it  be- 
comes an  ex  parte  proceeding;  but  a  final  settlement  cannot 
be  made  without  the  publication  for  four  weeks  of  a  notioe  to 
the  parties  interested  that  the  administrator  intends  to  loake 
such  a  settlement  at  the  next  term  of  the  court.  Why  notify 
a  party  to  appear  if,  when  he  does  appear,  his  hands  are  to 
be  tied  and  his  mouth  closed,  and  he  is  to  be  told  that  he 
has  no  right  to  question  the  accounts  of  the  administrator  as 
exhibited  in  the  previous  settlements?  He  may  be  able  to 
show  errors  in  addition,  mistakes  in  calculations,  and  omis- 
sions to  charge  the  administrator  with  money  or  property 
which  may  have  come  into  his  hands;  yet  he  is  denied  the 
right  of  so  doing,  and  told  he  must  submit  to  all  this,  unless 
be  files  a  bill  in  chancery  and  shows  that  such  mistakes  and 
omissions  resulted  from  the  fraudulent  conduct  of  the  admin- 
istrator. 

The  probate  judge  himself,  upon  a  final  settlement,  may, 
in  reviewing  the  annual  settlements,  discover  nustakes  of  his 
own,  apparent  upon  the  face  of  the  settlement,  in  which  the 
estate  has  suffered  a  loss  of  thousands  of  dollars;  yet,  accord- 
ing to  the  ruling  of  the  court  below,  he  cannot  correct  them, 
and  the  loss  must  fall  upon  the  heirs,  who  most  frequently  are 
women  and  minor  children. 

To  this  doctrine  we  cannot  subscribe,  and  we  feel  confident 
that  it  cannot  be  maintained  upon  reason  or  authority.  At 
the  last  or  final  settlement  all  parties  interested  are  notified 
to  appear,  and  generally  do  appear  if  they  desire  to  know  the 
manner  in  which  the  estate  has  been  administered,  and  the 
occasion  is  one  well  adapted  to  the  correction  of  mistakes, 
whether  in  favor  of  or  against  the  administrator.  By  giving 
the  probate  court  at  such  a  time  the  power  of  correcting  errors 
and  supplying  emissions;  no  injury  can  result  to  the  executor, 
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while  it  may  be  the  means  of  protecting  minors  in  the  ex^oy- 
ment  of  their  patrimonial  estates. 

The  other  judges  concurring,  the  judgment  of  the  circuit 
court  will  be  reversed,  and  the  case  remanded  for  further  triaL 

SmsoT  AB  B»  Judicata  ov  AinnrAL  Sbttlbmkrts  of  Ezsoutobs  ob 
AmnffiSTSATOxa.  —  The  probsto  syitem  gaaendly  prerailing  In  this  oonntry 
makes  prorision  for  partial  settlements  of  administration  aocoants  prior  to 
tibe  final  settlement.    These  partial  settlements  are  made  either  annnally  or 
more  or  lees  frs^sntly,  as  tiie  disoretioa  of  the  ooort  may  dictate^  and  are 
called  partial  or  annual  settlements.    But  while  all  settlements  of  adminis- 
tntors*  and  ezeontors'aoooonts  srainaoertain  sense  jndioial  determinations, 
yet  ti&ere  is  a  broad  distinotian  between  annnal  and  final  settlements.    The 
cne  is  wholly  es  forte  and  witfaont  notioe;  the  other  can  be  made  only  npon 
doe  pnblieatioa  of  notioe  to  creditors  and  all  persons  interested.    The  one  is 
BMde  MinnaTly,  or  oftensr,  at  the  pleasnre  of  the  ooort;  the  other  only  when 
the  estate  is  fnlly  administered.    The  one  is  for  the  information  of  the  ooort 
and  tlie  oonyenienoe  of  the  administrator  in  the  management  of  the  estate; 
the  otiker  for  the  protection  of  the  administrator^  and  b  a  final  adjodioation  of 
the  respeotiTe  rights  and  obligations  of  the  administrator,  creditors,  and  heirs 
Hm  one  is  only  prima/aeie  correct,  and  is  sobject  to  correction  of  any  errors 
or  mistakes  thereafter  discorered  in  it,  without  appeal  or  any  direct  pro- 
ceeding to  reriew  it  or  set  it  aside.    The  other  is  condiisive  and  final,  onless 
set  aaide  by  appeal  or  direct  proceeding  therefor,  or  impeached  for  frand. 
The  one  is,  so  to  speak,  a  Jodgment  de  bene  t»ae^  the  other  a  final  jodgment: 
lf«ndbT.  Baefte,  17  Kan.  47.    Being  madeeaBjKirtewithoat  notioe  to  the  hein^ 
^piteee^  creditors^  and  other  interested  parties^  partial  or  annoal  settlements 
(o  not  have  the  force  and  effect  of  jodgments,  and  are  not  ocnclosiye  open 
«ny  party  interested,  not  even  the  ezecotor  or  administrator  himself:  Lidded 
r.  McVkkar,  6  N.  J.  L.  44;  S.  C,  19  Am.  Bee.  369;  Fciger  ▼.  Ueidel,  GO  Mo. 
B8;  WeeLY.WetH,  76  Id.  204;  Ckarkr.  CreM,  20  Iowa,  60;  States.  Wilton,  61 
ind.  96;  (Titkfenity  v.  Bugkee^  90  N.  0.  637;  Stevenson  ▼.  Siephenaon,  3  Hayw. 
123;  Ooodwmr.  Chodtoin,  48  Ind.  6S4;  Summa  v.  SumraU,  24  Miss.  258;  Snod- 
jnue  v.  Snodgrau,  1  Bast.  167.    And  eren  final  settlements,  if  made  withoot 
aoiioe  to  the  hein,  are  not  oonclosive  upon  them,  but  will  be  treated  as  partial 
or  annual  settlements:  WMom  t.  King.  35  Mits.  157;  Crtaqford  y.  JUdue,  64 
Id.  700;  Bronmm  ▼.  Ward,  8  Paige,  133;  Cxu-k  v.  Perry,  5  Cal.  68;  EekUe  qf 
AMfon,  63  Id.  196;  3  Williams  on  Ea jcuiors,  6th  Am.  cd.,  2168.    But  partial 
or  ^"""■l  settlements  thongii  rtigpudedas  mere  exhibits  of  the  condition  of  the 
estate,  Se^memr  ▼.  Segnumr,  67  Mo.  3<«7,  SkeetM  y.  Kirilei/,  G2  Id.  417,  never- 
tbolois,  like  inyentories,  have  tiieyerity  of  judicial  records:  Snodgraae  ▼.  Bnod" 
groat,  1  Bazt.  167;  and  will  be  treated  as  pHma/ade  correct  when  impeached  as 
eironeoas:  Braaeale  r,  Bnmeale,  9  Ala.  491;  Goodwin  ▼.  Goodwin,  48  Ind.  684; 
8iaU  ▼.  Wiimm,  61  Id.  96;  ffeath*t  EtUUe,  68  Iowa,  36;  Seymour  ▼.  Seymour,  67 
Ho.  307;  WetiY.  Weti,  76  Id.  204;  WinUym  v.  King,  35  Miss.  167;  Oruiqford  v. 
JS^iIkj^  64  Id.  700;  Oxsemlif  A  ▼.  .PZomn^,  3  Munf.  198;  and  the  burden  of  show- 
ing them  to  be  incorreot  or  fraudulent  is  upon  the  contestants:  HeaUCt  EtUUe^ 
aupra,    Thej  tie,  however,  prima/ade  correct  only,  and  are  open  to  collateral 
tttaok:  Weti  ▼.  West,  76  Mo.  204;  and  all  errors,  omissions,  or  mistakes  therein 
of  the  coort^  or  of  the  executor  or  administrators,  though  not  excepted  to^ 
Wattt  T.  WaUt,  38  Ohio  St.  480,  Goodwin  ▼.  Goodwin,  48  Ind.  584,  may  be 
at  the  instance  of  the  court  or  any  interested  party  upon  a  proper 
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and  sufficient  Bhowing,  either  at  the  coming  in  of  any  subsequent  annuril 
aoooant,  —  Liddel  ▼.  McVickar,  6  N.  J.  L.  44;  S.  C.»  19  Am.  Dec.  369;  SturU- 
wnt  V.  TaUman,  27  Me.  85;  Steams  v.  Steams,  1  Pick.  157;  BanJbt  y.  Bantz, 
52  Md.  686;  WatU  v.  WaUs^  38  Ohio  St.  480;  Ooodvm  v.  Ooodwm,  48  Ind. 
589,  —  or  upon  the  final  settlement  of  the  administration  accounts:  lAddel  v. 
McViekar,  supra;  Braseale  v,  BrauaU,  9  Ala.  491;  Willu^  AdrrCr  ▼.  WilJlis 
HdrSf  9  Id.  330;  Mix's  Appeal,  35  Conn.  121;  Clement's  Appeal,  49  Id.  519; 
Ooodwm  V.  Goodwin,  48  Ind.  584;  State  v.  BrUUh,  12  Id.  381;  CoUkus  v.  TUbm, 
58  Id.  374;  Cobum  ▼.  Loomis,  49  Me.  406;  Sumrall  v.  SunraO,  24  Miss.  258; 
Seymour  ▼.  Seymour,  67  Mo.  307;  i?i^c^  ▼.  Withers,  72  Id.  559  (at  the 
instance  of  creditors);  and  it  is  the  duty  of  the  court  to  hear  evidence  in 
this  regard  when  exception  is  taken  by  the  heirs  or  other  interested  parties: 
Collins  v.  TiUon,  58  Ind.  374.  And  the  fact  that  an  allowance  has  been  made 
by  a  former  judge  of  the  court  by  a  mere  approval  of  a  partLil  report  is  no 
reason  why  a  subsequent  judge  of  the  court  should  refuse  to  hear  evidence  in 
regard  to  the  item:  Id. 

Annual  settlements  are  mere  exhibits  which  are  merged  in  final  settle- 
ments, and  when  final  settlements  are  set  aside,  this  fully  opens  the  annual 
settlements  to  examination  and  correction  for  frand  without  the  necpssity  of 
asking  to  have  them  formally  set  aside:  Sheetz  v.  KhUey,  62  Mo.  417;  see 
Longley  v.  ffatt,  11  Pick.  120.  Only  former  accounts  in  the  oourae  of  the 
settlement  of  the  same  estate^  however,  can  be  opened  on  the  settlement 
of  a  subsequent  aooount.  The  proceedings  in  other  estates,  though  the  same 
penon  be  executor  or  administrator,  and  although  the  property  of  one  be 
derived  from  the  other,  are  collateral  merely  as  judicial  proceedings:  Granger 
V.  Bassett,  98  Mass.  462.  But  on  the  settlement  of  the  final  account  of  an 
executrix,  as  rendered  by  her  husband  after  her  decease,  prior  accounts  ren- 
dered by  her  may  be  opened  and  corrected,  upon  objections  made  by  the  ad« 
ministrator  de  boms  non  appointed  after  the  death  of  the  executrix:  Wiggin 
V.  Swett,  6  Met  194;  S.  C,  39  Am.  Dec  716.  The  settlement  of  an  adminit- 
trator,  when  his  letters  are  revoked,  is  not  technically  a  final  settlement^  baft 
is  final  only  as  to  the  administrator  whose  letters  are  revoked,  and  aa  to  th* 
estate  is  only  an  annual  settlement:  Jlfusick  v.  Bed)e,  17  Kan.  47. 

ErvEor  ow  Determination  ov  Maitxr  in  Dispute  bt  Probate  Goust 
AND  or  Decision  on  Appeal,  and  of  Right  op  Appeal.  —  In  Masaaofan* 
setts  it  is  provided  by  statute  that  when  an  account  of  an  executor,  adminis- 
trator, or  trustee  is  settled  in  the  absence  of  a  person  adversely  interested, 
and  without  notice  to  him,  such  account  may  be  opened  on  the  application 
of  such  person,  at  any  time  within  six  months  after  the  settlement  thereof 
and  upon  the  settlement  of  an  account  all  former  accounts  of  the  same  ac- 
countant may  be  so  far  opened  as  to  correct  a  mistake  or  error  therein;  ex- 
cept that  a  matter  in  dispute  which  has  been  previously  heard  and  determined 
by  the  court  shall  not,  without  leave  of  the  court,  be  again  brought  in  ques- 
tion by  any  of  the  parties  to  such  dispute:  Mass.  Pub.  Stats.,  c.  144,  sec.  9; 
and  see  also  Saxton  v.  Chamberlain,  6  Pick.  422.  A  determination  of  matters 
in  dispute  by  the  probate  court  upon  exceptions  to  a  partial  account  is  con- 
clusive upon  the  parties  to  the  dispute,  unless  the  decision  is  appealed  from, 
and  such  matters  cannot  be  again  called  in  question  by  the  same  parties  on 
the  hearing  of  a  subsequent  account,  at  least,  without  leave  of  the  court: 
Stayner's  Case,  33  Ohio  St.  481;  WaUs  v.  WaUs,  38  Id.  480;  Ccibum  v.  Loomis, 
49  Me.  406;  and  a  hearing  and  determination  of  such  matters  on  appeal  is 
final  and  conclusive  in  the  probate  court  between  the  same  parties  on  the 
bearing  of  all  subsequent  accounts.     In  such  case,  the  probate  court  has  no 
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power  to  open  up  or  durogNd  tlio  order  or  Judgment  of  the  eoiiri  of  ooBunon 
pleas  in  the  settlement  of  the  dispated  items  in  the  former  ftcoonnt.  Kor,  on 
tiie  hearing  of  another  appeal  on  a  sabaeqnent  aoeoonty  will  the  appellate 
eoort  re-open  the  former  adjndioatioa  and  re-examine  the  same  matters: 
ftgf  in'i  V  CoBtf  wpra,  Bat  the  mere  right  of  Appeal  from  a  partial  settlement 
will  not  give  it  a  oonelnsive  ohaiaoter,  for  a  party  may  well  take  his  ehanoes 
of  liaTing  an  erroneons  ohaxge  or  credit  oorreoted  in  the  final  settlenient;  and  the 
fsotthat  one  of  the  soTeral  interested  parties  has  appealed  from  a  partial  set- 
ttementi  and  that  the  settlement  has  been  adjudged  oorreot  as  to  a  partienlar 
item,  win  not  conehide  other  interested  parties  who  were  not  parties  to  the 
^peal,  and  haye  not  therefore  had  their  day  in  ooort^  as  to  thii  or  any  other 
«f  the  items  oontained  in  the  partial  settlement;  and  there  is  nothing  there- 
fore in  the  way  of  the  probate  court  dealing  with  this  item  on  the  final  set- 
tlement as  if  there  had  been  no  appeal  and  oorreoting  the  settlement  in  this 
raspect.  But  a  party  who  appeali  from  a  partial  settlement  must  make  all 
elqeotioiis  then  OTisting  to  the  aoooont  as  it  stood,  and  if  he- fails  to  object  to 
»  particular  item»  he  waives  the  objection,  and  he  cannot  afterwards  urge  it: 
Ckmtt^9  AppecU,  49  Conn.  S36, 636.  The  statutes  of  Pennsylvania,  however, 
leeegniae  no  distinction  between  original  and  final  aooounts  of  executors  or 
■dministrators,  and  where  appeal  is  not  taken,  or  a  bill  of  review  filed,  within 
the  statutory  period,  a  partial  aoooont  is  conclusive,  and  it  cannot  be  re- 
examined on  the  coming  in  of  a  subsequent  account:  HhoacTB  Appeal,  89  Pa. 
8t  186;  McLetttm'9  Appeal,  76  Id.  231;  see  Bawer^a  Appeal,  2  Id.  432.  But 
■Mf^^'^^g  is  settled  by  a  partial  aooount^  except  those  matters  constituting  the 
items  in  question  in  the  statement  itseU,  and  it  does  not  operate  in  any  way 
en  items  of  charge  or  discharge  not  included  in  it^  and  credits  not  claimed  ia 
prior  aooounts  may  be  riaimed  in  a  subsequent  one:  LetVe'e  Appeal,  63  Id. 
866;  SkMefe  Appeal,  67  Id.  43;  McLeOan'e  Appeal,  76  Id.  231;  Fne^e  Appeal 
106  Id.  268. 

We  have  seen  that  the  rsason  of  the  rule  that  partial  settlements  are  not 
legarded  as  ree  jucUoaia  is  that  the  account  is  settled  ex  parte  without  notice 
te  parties  interested.  Therefore,  if  the  statates  provide  for  notice  upon  an- 
■nal  or  partial  settlements  in  the  same  way  as  upon  final  setUements,  the 
leason  of  the  rule  would  cease,  and  all  parties  be  equally  concluded  as  to 
the  matters  embraced  within  the  annual  settiement  as  by  a  final  settlement^ 
provided,  of  course,  the  notice  is  properly  given.  Such  are  the  provisions  of 
the  Galif omia  statutes,  which  require  the  posting  of  notices,  and  such  further 
aotioe  as  the  court  may  deem  proper,  upon  the  rendering  of  any  account  for 
Httlsment:  Code  of  Civil  Procedure,  sec.  1638;  and  also  provide  that  the  set- 
tUnent  for  an  account  ahaU  be  conclusive  against  all  parties  interested  ex> 
eept  persons  under  disabilities:  Id.,  sec.  1637;  but  even  under  theee  statutes 
the  annual  aooount  of  an  administrator  is  not  condusivo  against  himself  or 
the  heirs  and  creditors,  except  as  tosuch  items  as  are  included  in  it,  and  actu- 
iDy  passed  upon  by  the  probate  court:  WtUU  v.  Walker,  37  CaL  424.  See 
also  Code  of  Civil  Procedure,  sea  1636;  and  where  it  appears  that  by  reason 
«f  izr^gularities  in  the  proceedings,  parties  in  interest  have  not  been  heard  in 
the  settlement  of  the  annual  account  of  an  administrator,  the  cause  will  be 
remanded  for  further  proceedings:  EtkUe  qf  Run^fcn,  63  Id.  196. 

Tbs  FBiNOxrAL  GASB  IS  GITXD  to  the  point  that  annual  aettiements  of  aa 
administrator  are  prima  faae  evidence  of  their  correctness,  but  are  not  oonofai* 
live  upon  interested  parties,  being  subject  to  revinon  and  correction  on  tiie 
final  settlement:  Seyrrumr  v.  Seyrtumr,  67  Mo.  307;  Folder  v.  HeUO,  60  Id. 
t88;  RiUheif  v.  WUhtre,  72  Id.  669.  So  the  allowance  of  a  gnardiaa's  ao- 
AM.  Daa  Vol.  IJLXXVI-18 
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ooonti^  reodared  from  time  to  tim«»  althoogh  a  Jndioiftl  mI^  ia  not  in  the  na- 
ture of  a  final  adjndioation  between  the  partiee.  The  action  of  the  probata 
ooort  ie  bad  daring  the  minority  of  the  wards  and  ex  patie^  and  the  moat  that 
can  be  claimed  from  it  is  that  the  aoeounteae  allowed  are  presnmed  to  bo  oorreei 
until  the  contrary  appears.  Bat  they  are  only  prima  /ack  correct;  and  wfaer- 
erer  they  are  erroneoosy  the  ward  may  lia¥0  them  oorracted.  nuj  are  only  par* 
tial  aecoantsy  and  do  not  bind  him  in  any  particalar  when  he  is  able  to  show 
they  are  erroneoos:  WUlk  t.  Fox,  26  Wis.  651;  and  an  entry  of  satisfaotion 
and  a  decree  discharging  a  gnardian,  made  withont  an  eTamination  of  his  ao- 
oonnt^  and  without  the  required  notice  having  been  given,  is  yoid*  and  maj 
be  set  aside  at  any  timo:  Mead  t.  Baisewea,  8  Ha  664. 
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Its  MiBSOcai,  in.] 

OmBnoir  ov  Seal  of  Ooust  ibom  Writ  Makxb  It  IxBBOcn.aB»  wot  hov 
Vois^  and  it  may  be  amended  by  affixing  the  seal  pending  a  motioa  to 
quash. 

PiSMiaaiOM  TO  SuBUQunrr  Attachino  Cudrobs  to  Afpbab  avd  0b- 
FiND  Prior  ATrAGBMKMT  is  within  the  sound  discretion  of  the  court 
under  the  Missouri  statute;  and  the  refusal  of  permission  to  such  cred- 
itors to  plead  in  abatement  is  not  error  where  there  is  nothing  to  show 
that  the  court  exercised  its  discretion  unsoundly. 

SVBUQUBNT  krrACEinQ  CRBDiTORy  iM  Definpiiio  aoadtbt  Prior  Aitaoh- 
MXNT,  MUST  Plkad  within  the  time  sllowed  to  the  attachment  defendant. 

Writ  of  error  by  McClurg  and  others,  attaching  creditorB 
of  JameB  and  William  H.  Batton,  against  Jump.  Jump  com- 
menced an  attachment  suit  against  James  and  William  H. 
Batton,  and  the  attachment  was  levied  upon  certain  lands  of 
the  defendants,  who  were  non-residents.  During  the  pendency 
of  this  suit  McClurg  and  others  also  commenced  an  attach- 
ment suit  against  the  same  parties,  and  the  writ  was  levied 
upon  the  same  lands.  These  subsequent  attaching  creditors 
then  moved  the  court  to  quash  the  first  writ  of  attachment,  on 
the  ground  that  it  was  not  under  the  seal  of  the  court,  and 
that  the  affidavit  upon  which  the  writ  was  sued  out  was  con- 
tradictory, inconsistent,  and  repugnant  in  its  allegations. 
Afterwards  Jump  moved  the  court  for  leave  to  amend  the 
writ,  which  the  court  granted,  and  ordered  the  clerk  to  attach 
the  seal  of  the  court  to  the  writ.  And  on  the  same  day  the 
oourt  overruled  the  motion  of  the  subsequent  attaching  cred* 
itors  to  quash.  Afterwards,  and  on  the  eighth  day  of  the 
term,  these  creditors  asked  leave  tQ  file  a  plea  in  abatement, 
which  was  refused,  and  the  court  gave  judgment  by  default 
in  favor  of  Jump,  and  ordered  the  lands  to  be  sold.     By  leave 
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of  court  the  Bubeequent  attaching  creditors  afterwards  filed 
their  motion  to  arrest  the  judgment,  and  this  motion  was  over* 
mled,  whereupon  the  plaintiffs  in  error  filed  their  bill  of  ex- 
ceptions. 

Lindtnbawer^  Sherwood^  and  Orr^  for  the  plaintiffs  in  error. 
E.  B,  Ewingy  for  the  defendant  in  error. 

By  Ck>urt,  Dbtden,  J.  1.  The  writ  of  attachment  in  this 
case  was  irregular  for  want  of  the  seal  of  the  court,  but  was 
not  for  that  cause  a  nullity,  as  contended  by  the  plaintiffs  in 
error. 

It  has  been  held  by  this  court,  Davis  v.  Woodj  7  Mo.  16S, 
that  the  provision  of  the  state  constitution  requiring  all  writs 
and  process  to  run  in  the  name  of  '^  the  state  of  Missouri,^'  is 
merely  directory,  and  that  an  omission  to  comply  with  the 
requirement  is  only  an  irregularity;  so  in  regard  to  seal* 
ing.  The  statute  requires  all  writs  and  process  to  be  under 
the  seal  of  the  court  from  which  they  issue,  but  it  nowhere  de* 
clares  the  absence  of  the  seal  shall  render  the  process  void. 
The  only  oi&ce  of  the  seal  is  to  authenticate  or  to  prove  the 
genuineness  of  the  writ  to  which  it  is  attached.  It  is  held  in 
Maasachusetts  that  the  want  of  the  seal  is  merely  formal,  and 
affects  the  regularity  of  the  process  only:  Foot  v.  Knowle$f 
4  Met  391;  Brewer  v.  SibUy,  13  Id.  175.  And  in  New  York  it 
is  settled  that  a  writ  without  the  seal  of  the  court  is  not  void^ 
and  therefore  amendable:  People  v.  Dwimngj  1  Wend.  17; 
Jackson  ex  dem.  Cvlver  v.  Brownj  4  Cow.  550.  The  writ  was 
amendable,  and  the  court  therefore  committed  no  error  in  per* 
mitting  the  respondent  to  amend  by  affixing  the  seal  pending 
the  motion  to  quash,  and  in  refusing  to  quash. 

2.  We  find  no  fault  with  the  action  of  the  court  in  refusing 
the  plaintiffs  in  error  permission  to  plead  in  abatement  to  the 
attachment.  In  the  first  place,  the  plaintiffs  being  strangers 
to  the  suit  in  which  they  proposed  to  plead,  the  privilege  of 
appearing  at  all  rested  wholly  in  the  discretion  of  the  court. 
The  law  provides.  Rev.  Code,  1856,  p.  256:  "  Sec.  59.  In  all 
suits  by  attachment  wherein  there  is  no  personal  service  on 
the  defendant,  and  the  defendant  shall  not  appear  to  the 
action,  the  court  in  which  such  suits  are  pending  may,  for  the 
fbrtherance  of  justice,  in  its  discretion,  permit  any  person  or 
persons  who  are  attaching  creditors  of  the  same  defendant  to 
appear  in  said  suits  on  behalf  of  the  defendant,  and  nuike  all 
tnoh  defense  as  the  defendant  could  kav*  done.''    There  is 
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nothing  in  the  case  to  show  that  the  court  exercised  its  discre- 
tion unsoundly.  Not  only  was  the  motion  for  leave  to  plead 
unaccompanied  by  any  affidavit  in  support  of  the  truth  of  the 
plea,  but  in  looking  into  the  record  it  is  seen  that  the  ground 
on  which  the  plaintiffs  in  error  sued  out  their  attachment  is 
identical  with  one  of  the  grounds  in  the  respondent's  affidavit. 
This  was  a  fact  the  court  could  not  help  seeing;  and  until 
flome  explanation  was  given,  supported  by  the  oath  of  the 
party,  although  the  affidavits  in  the  two  cases  were  made  at 
different  periods  of  time,  the  court  might  well  refuse  to  allow 
the  plaintiff  to  intervene. 

Furthermore,  the  plea  was  out  of  time.  A  stranger  coming 
in,  in  the  place  of  the  defendants,  could  have  no  higher  right 
than  the  defendants  themselves;  supposing  the  term  at  which 
these  proceedings  transpired  was  the  return  term  in  the 
respondent's  case,  the  defendants  to  the  suit  were  bound  to 
appear  at  farthest  on  or  before  the  sixth  day  of  the  term: 
Hamilton  v.  McClelland,  33  Mo.  315.  The  record  shows  the 
motion  to  quash  was  filed  on  the  third  day  of  the  term,  and 
overruled  on  the  fifth,  and  the  offer  to  plead  in  abatement  was 
on  the  eighth  day  of  the  term.  Had  the  offer  been  made  by 
the  defendants  themselves,  it  would  have  been  too  late. 

There  is  no  error  in  the  record.  Let  the  judgment  be 
jiffirmed. 

Bates,  J.,  concurred. 

Bat,  J.,  did  not  sit  in  this  case. 


ImnEBvuniov  bt  Subuqubnt  ATTAOHiNa  Cbxditob  bob  Pubfosb  ob 
OonTBSTiMo  VAUDrrT  OF  F1B8T  Attaghmbmt;  See  8pe^  t.  Ikmek,  81  Am. 
D60.157. 

Sbal  to  Writ  of  Attaghmbmt,  whbthxb  can  bb  Sufplibd  bt  Amxbtd- 
mbnt:  See  Fobb  v.  IteU,  61  Am.  Dao.  117,  and  note  118,  «nd  the  note  to 
Bairber  t.  Swanf  61  Id.  127, 128,  treating  this  subject.  Ai  to  what  irregnlari- 
tiea  and  defeota  wiU  avoid  an  attachment,  aee  Friedenberg  t.  Fiermm,  79  Id. 
164-174. 

Thb  principal  gabb  IB  oiTBD  to  the  point  that  the  provision  of  the  oon* 
vtitntion  declaring  that  the  style  of  the  laws  of  the  state  shall  be  "Be  it 
enacted,"  etc.,  is  directory  and  not  mandatory,  and  an  act  regularly  passed 
by  the  legislatnre  may  be  yalid  when  this  danae  is  omitted:  OUy  qf  Cape 
Oirardeau  v.  JSi/i^,  62  Ma  428;  and  to  the  point  that  an  indictment  is  not 
fatally  defective  becanae  headed  ''State  of  Mo."  Instead  of  "Stoteof  Mis- 
•oori,"  as  provided  by  the  oonstitation,  this  provision  being  also  direotoiy 
nMely:  StaUr.  Foiier,  61  Id.  660. 


Oct  1864]  EEiLL  V.  Stuboeon.  149 


Hill  v.  Stubgeon. 

|»  Mniona,  sa.] 

IV  Ybbbl  Oft  Wabt  Of  Skill  n  Oabbise  om  bd  SiBTAnn  wiD 
wa/k  per  m  mxtiAb  the  pUmtiif  to  reoovw  in  an  MtUm  agiinst » *^«™"»«» 
owier  for  lo«^  but  it  most  alio  appoar  that  anoh  defect  or  want  of  ildD 
eantribnted  or  may  hare  oontribnted  in  aome  mmatyiaim  to  the  loaa. 
Ir  m  SuTFicixRT  ion  Oakriib  to  Show  xh  Dxmiu  of  Aanov  against  him 
lor  loaa  that  the  loaa  waa  oanaed  by  the  perila  of  naWgation  within  the 
eouMptiona  of  the  biU  of  lading,  and  he  ia  not  boond  to  ahow  aiBnnatiTelj 
the  particular  and  identical  canae  of  the  loaa. 

AonoN  against  the  owners  of  the  steamboat  Inrnton  and 
the  barge  John  Argent  to  recover  the  value  of  merchandise 
shipped  on  board  the  steamboat  and  barge.  The  bill  of  lading 
excepted  the  dangers  of  the  river  and  of  fire.  The  loss  of  the 
goods  was  caused  by  the  Lronton  sheering  to  the  larboard 
while  running  up  stream  with  two  barges  in  tow.  On  this 
side  was  the  barge  Argent,  and  the  steamboat  drifted  so 
abruptly  and  violently  against  the  bank  that  the  side  of  the 
barge  was  forced  in,  which  caused  it  to  sink,  and  by  that  means 
plaintiffs'  property  was  lost.  The  plaintiffs  contended  that  the 
goods  were  lost  by  the  negligence  of  the  defendant  in  having 
an  Tmskillfol  and  incompetent  pilot  at  the  wheel  at  the  time 
of  the  accident;  and  the  defendants  insisted  that  the  loss  was 
caused  by  an  unavoidable  peril  of  the  river. 

S,  Knox  and  J.  H.  £anJtin,  for  the  appellants. 

B.  A.  HiUf  for  the  respondents. 

By  Court,  Bay,  J.  This  case  was  in  this  court  at  the  March 
term,  1859,  and  is  reported  in  28  Mo.  823.  The  court  then  laid 
down  certain  principles  of  law  applicable  to  the  case,  and 
among  others  it  was  held  that  a  common  carrier  is  an  insurer 
of  goods  intrusted  to  him  for  carriage,  and  is  liable  in  all 
events  for  any  loss  or  damage,  unless  it  happen  by  some  cause 
or  accident  for  which  the  law  excuses  him,  or  from  some  cause 
expressly  excepted  in  the  bill  of  lading,  and  that  the  burden  is 
on  him  to  show  that  he  fully  performed  his  contract,  or  that  the 
goods  were  lost  by  one  of  the  excepted  perils;  that  the  usual 
words  in  bills  of  lading  '^  dangers  of  the  river "  mean  only 
the  natural  accidents  incident  to  river  navigation,  and  do  not 
embrace  such  as  may  be  avoided  by  the  exercise  of  that  skill, 
judgment,  or  foresight  which  are  demanded  from  persons  in  a 
particular  occupation;  that  it  was  incumbent  upon  the  de- 
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fendants  to  show  that  the  loss  was  caused  by  a  peril  of  the 
river  which  could  not  have  been  foreseen  nor  prevented  hy 
the  exercise  of  skill  or  diligence,  and  that  the  last  clause  in 
the  bill  of  lading  was  not  designed  to  insure  the  goods 
shipped  on  the  barge  from  loss  that  might  happen  to  it  by  ex- 
ternal violence.  No  objection  was  found  by  the  court  to  the 
instructions  given  to  the  jury,  as  they  embodied  the  principles 
of  law  above  enunciated;  but  the  judgment  was  reversed  and 
cause  remanded,  because  the  court  below  refused  to  permit  a 
witness  to  answer  the  question  whether  it  was  proper  to  suffer 
Decker  to  pilot  the  boat  at  the  time  and  at  the  place  of  the 
accident.  This  court  was  of  the  opinion  that  the  witness,  who 
was  an  experienced  pilot,  was  competent  as  an  expert  to  an* 
swer  the  question,  as  he  knew  Decker  and  the  place  of  the 
accident. 

The  evidence  given  upon  the  last  trial  does  not  differ  mate- 
rially from  that  given  upon  the  former,  nor  is  there  any  sub- 
stantial difference  in  the  instructions  of  the  court;  but  our 
attention  has  been  especially  directed  to  two  propositions  of 
the  plaintiffs,  which,  though  made  upon  the  former  trial,  were 
not  urged  with  the  same  zeal  as  upon  this.  The  first  is,  that 
if  the  defendants  were  in  default  they  are  liable,  though  the 
accident  did  not  occur  from  such  default;  in  other  words,  if 
Decker  was  not  a  competent  pilot,  the  boat  was  not  properly 
manned,  and  the  defendants  are  liable  though  the  loss  was  in 
nowise  attributable  to  Decker's  incompetency. 

This  proposition,  we  think,  cannot  be  maintained  upon  rea- 
son or  authority.  The  case  of  Hart  v.  AUerij  2  Watts,  114,  is 
a  leading  case,  and  in  most  respects  similar  to  the  one  at  bar. 
In  the  opinion  of  the  court,  the  subject  is  discussed  with 
marked  ability  by  Gibson,  C.  J.;  and  the  conclusion  reached 
was,  '^  that  in  an  action  against  a  common  carrier  for  a  loss, 
it  is  not  sufficient  to  entitle  the  plaintiff  to  recover  that  there 
was  a  defect  about  the  vessel,  or  want  of  skill  in  the  carrier; 
but  it  must  also  appear  that  such  defect  or  want  of  skill  con- 
tributed or  may  have  contributed  in  some  manner  to  occasion 
the  loss." 

The  facts  of  the  case  are  as  follows:  Plaintiffs  shipped  on 
board  of  steamer  Bolivar,  at  Cincinnati,  nine  chests  of  tea,  to 
be  delivered  in  good  order  at  Pittsburgh,  unavoidable  accidents 
and  the  dangers  of  the  river  excepted.  On  account  of  the 
low  stage  of  water,  it  was  impossible  for  the  Bolivar  to  make 
the  voyage  without  great  damage  to  the  vessel  and  cargo,  and 
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when  she  reached  Wheeling,  the  tea  was  put  on  a  small  keel« 
boat  which,  on  the  passage  up  the  river,  was  driven  bj  a  sudden 
■quail  of  wind  sidewise  and  upset,  whereby  the  teas  were  wet 
and  damaged.  The  plaintiffs  gave  evidence  that  the  pilot  of 
the  keeI*boat  was  not  an  experienced  boat-man  or  pilot,  and 
upon  this  state  of  facts  the  inferior  court  charged  the  jury, 
^that  although  the  accident  resulted  from  the  act  of  God, 
and  could  not  have  been  prevented  by  any  human  prudence 
or  foresight,  and  although  it  would  in  this  respect  come  within 
the  exception  that  excuses  the  carrier  in  case  of  loss,  stiU,  if  the 
crew  of  the  boat  was  not  sufficient,  or  if  she  was  not  under  the 
eontrol  of  a  master  or  pilot  sufficiently  skilled  to  perform 
the  duties  corresponding  to  his  station,  the  carrier  cannot  avail 
himself  of  the  exception,  nor  excuse  himself  from  responsibil* 
ity  to  the  owner  to  the  extent  of  the  injury  done  to  the  goods." 

For  the  error  in  this  instruction  the  judgment  was  reversed, 
the  court  very  properly  remarking  that  it  is  the  consequences 
of  negligence,  not  the  abstract  existence  of  it,  for  which  a 
earrier  is  answerable. 

This  view  of  the  law  was  entertained  by  this  court  in  CcUier 
V.  Valentine^  11  Mo.  299  [49  Am.  Dec.  81].  The  main  ques- 
tion in  the  case  was,  whether,  if  a  steamboat  not  seaworthy, 
oa  which  there  is  a  contract  of  affreightment,  departs  on  a 
voyage  and  is  afterwards  sunk,  in  an  action  against  the  own« 
ers  for  not  providing  proper  means  for  safely  carrying  the 
cargo,  the  defendant  can  show  as  a  defense  that  the  loss  was 
occasioned  by  a  peril  excepted  in  the  contract,  and  was  in  no 
manner  influenced  by  the  defect  of  unseaworthiness,  and  that 
U  would  have  happened  even  had  the  boat  been  seaworthy. 
The  court  held  that  the  evidence  was  competent  as  furnishing 
a  good  ground  of  defense.  Judge  Scott,  who  delivered  the 
opinion,  remarked  that  ^'a  carrier  ought  to  be  liable  for  a  loss 
occasioned  by  his  default;  but  to  hold  him  responsible  for  a 
loss  by  an  excepted  peril,  not  at  all  attributable  to  the  default^ 
would  seem  to  be  great  injustice."  While  public  policy  re- 
quires that  a  common  carrier  should  be  held  to  a  strict  per^ 
formance  of  his  contract,  and  of  every  duty  and  obligation 
resting  upon  him,  still  it  is  not  perceived  what  good  can  result 
from  holding  him  liable  for  an  act  to  which  he  has  neither 
directly  nor  indirectly  contributed. 

The  second  proposition  contended  for  by  the  appellants  is, 
that  though  the  sheering  of  the  Ironton  was  caused  by  an  un* 
avoidable  peril  of  the  river,  still  it  is  not  sufficient  for  the 
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defendantB  to  prove  fbat  tBiCl  genorallyy  but  fhey  must  show 
affirmatiyely  the  particular  and  identical  canse  of  the  sheer- 
ing. 

The  proof  in  the  case  is,  that  it  is  a  very  common  thing  in 
the  Mississippi  River  for  boats  to  sheer,  even  in  the  hands  of 
the  best  pilots;  that  various  causes  produce  sheering,  among 
which  are  boils  in  the  river,  eddies,  cross-currents,  shoal  water, 
snags,  rocks,  narrow  channels,  inequalities  of  the  bottom,  ad- 
verse winds,  running  too  near  a  bar,  defective  model,  improper 
loading  of  a  boat,  etc.;  that  many  of  these  causes  are  readily 
guarded  against,  while  others  are  invisible  even  to  the  prac- 
tised and  experienced  eye.  A  jury  might  well  be  satisfied 
from  the  proof  in  a  case  that  the  sheering  of  a  particular  boot 
was  caused  by  either  boils,  eddies,  or  whirlpools,  and  yet  be 
wholly  unable  to  conjecture  which,  or  whether  it  was  the 
result  of  the  three  combined.  An  experienced  and  skillful 
pilot  might  be  fully  satisfied  that  one  of  the  three  causes  pro- 
duced it,  without  being  able  to  specify  the  particular  one;  and 
to  require  the  defendants  to  do  it  in  all  cases  would  be  in  many 
instances  requiring  them  to  make  proof  of  that  which  is  not 
susceptible  of  proof. 

We  think  therefore  it  is  sufficient,  if  the  defendants  can  show 
that  the  accident  was  the  result  of  an  unavoidable  peril  of  the 
river,  and  was  not  contributed  to  by  any  negUgenoe,  want  of 
skill,  or  default  on  their  part.  The  question  was  one  of  twoi^ 
which  the  court  below  properly  submitted  to  the  jury;  and  the 
jury  having  passed  upon  it,  we  are  not  disposed  to  interfere 
with  the  verdict. 

The  other  judges  concurring,  the  judgment  will  be  affirmed* 


BoBBKN  ov  Fboof  IB  upov  CknocoN  Cabbub  to  ihow  that  the  Iom  ii 
within  the  ezoeptiom  d  the  bOl  of  lading:  Steele  ▼.  Townemud,  79  Am.  Doa 
49;  Weetet^  Tranaptnfaihn  Co,  t.  Ke^ahan^  76  Id.  760^  and  note  776;  Baberr. 
Brmetm,  67  Id.  648^  note  661. 

Cabiueb,  wrmx  uhdmb  Bzosraioir  ov  Dihoxbs  ov  Rivib,  n  Liaui  worn 
Lobs  bt  Lrooxraniroa  or  want  of  reaBonahle  can^  skill,  and  diligenoe  cf 
those  whom  he  employs  to  nayigate  his  ressel,  em  wcJl  em  bj  fnsnfBdanay  ef 
ttie  Tessel  or  its  eanioDMntsi  Bcwtkif  v.  BweUwdm  68  AnL  Dee.  66L 
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FtOKABD   V.   FteBLBT. 

HonoB  to  Quit  sr  <hn  AasuiinrG  to  Act  as  Aosht  ov  AaooBBt  but 
■ATnro  Ko  AimnxKcrr,  oakkot  m  Batoimd  After  the  ttms  wImh  the 
BotiDe  it  to  opaiwtoy  to  m  to  lay  tho  foundatioa  for  luiioiiij  promwdingi 
i^iijiy  tho  Ififfidlffr'l-Mnl-tffliiwt  act* 

VoTioB  TO  Quit  bt  Two  of  Thbu  Jonrr  Lbsobs  will  vor  Tdoidiaib 
Tmkaxct  am  to  All»  to  m  to  «iiable  Uie  three  Iomoti  to  mtdaMM  trnm* 
mmty  prooeedingi  under  tiie  landlord-aad-teiiAnt  aot. 

Action  under  the  landlord-and-tenant  act  to  obtain  poesefl- 
■bm  of  certain  premises.  The  premises  were  leased  to  the  de- 
fendanty  David  O.  Perley,  by  the  plaintiffs,  Samuel  C.  Piokard, 
Beth  B.  Hoity  and  Qeorge  B.  Elliot.  A  notice  to  quit,  in  usual ' 
finm,  signed  ^^  Samuel  C.  Pickard,  Seth  B.  Hoit,  George  B. 
Elliot,  by  their  attorney,  N.  Butler/'  was  served  on  the  defend* 
ant  by  Samuel  C.  Picluuxl.  The  defendant  made  no  objection 
to  the  notice  at  the  time  it  was  delivered  to  him,  nor  at  any 
time  before  this  action  was  brought.  On  the  trial  he  offered 
evidence  to  show  that  one  of  the  plaintiffs  had  not  authorised 
or  assented  to  the  notice  at  the  time  it  was  served,  or  at  any 
time  thirty  days  before  the  expiration  of  the  notice,  or  author- 
ised or  assented  to  the  commencement  of  this  action.  The 
eoort  rejected  the  evidence,  and  the  defendant  excepted. 

N.  BuUevy  for  the  plaintiffs. 

Minot  and  Mugndge^  for  the  defendant.  • 

By  CSonrt,  Billows,  J.    A  notice  to  quit,  giv«i  by  one  a«- 
Burning  to  act  as  the  agent  of  another,  but  in  fact  having  no 
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authority,  is  not  rendered  valid  as  the  foundation  for  sum- 
mary proceedings  under  the  landlord-and-tenant  act,  by  a 
subsequent  ratification,  unless  such  ratification  be  as  early  as 
the  time  such  notice  is  to  operate.  Until  the  notice  is  made 
effectual,  the  tenant  may  properly  disregard  it;  and  indeed, 
were  he  to  quit  the  demanded  premises  in  pursuance  of  such 
unauthorized  notice,  he  might  still  be  holden  to  pay  rent,  in* 
asmuch  as  he  also  is  required  to  give  notice  of  his  termination 
of  the  tenancy:  Currier  v.  Perley,  24  N.  H.  227. 

To  hold,  then,  that  a  ratification  by  the  lessor  of  the  act  of 
such  unauthorized  agent,  made  subsequent  to  the  time  when 
the  notice  was  to  operate,  should  relate  back  to  its  date,  would 
be  manifestly  unjust,  and  is  not,  we  think,  upheld  by  the  au- 
thorities. Judge  Story,  in  his  work  on  agency,  section  245, 
lays  it  down  that  where  an  act  is  beneficial  to  the  principal, 
and  does  not  create  an  immediate  right  to  have  some  other 
act  or  duty  performed  by  a  third  person,  but  amounts  simply 
to  the  assertion  of  a  right  on  the  part  of  the  principal,  then  the 
general  rule,  referring  to  the  effect  of  ratification,  seems  gen- 
erally applicable.  But  if  the  act  done  by  such  third  person 
would,  if  authorized,  create  a  right  to  have  some  act  or  duty 
performed  by  a  third  person,  so  as  to  subject  him  to  damages 
or  losses,  or  would  defeat  a  right,  or  an  estate  already  vested 
in  the  latter,  then  the  subsequent  ratification  or  adoption  of 
the  unauthorized  act  by  the  principal  will  not  give  validity  to 
it  so  as  to  bind  such  third  person  to  the  consequences:  See 
also  Id.,  sec.  246. 

This  doctrine  was  applied  to  notices  to  quit  in  Doe  ex  dem. 
Mann  v.  Walters,  10  Bam.  &  C.  626;  and  in  Doe  ex  dem.  Lys- 
ier  V.  Goldttdn,  2  Ad.  &  E.,  N.  8.,  148;  Right  v.  CuiheU,  5  East, 
498,  600.  The  case  of  Ooodtitle  v.  Woodward,  3  Bam.  &  Aid. 
689,  holds  that  there  may  be  such  subsequent  ratification  of  a 
notice  to  quit;  hut  this  case  is  questioned  by  some  of  the 
judges  in  Doe  ex  dem.  Mann  v.  WalterSj  supra;  and  besides,  it 
is  said  in  note  2  to  section  246,  Story  on  Agency,  that  the  case 
of  Ooodtitle  v.  Woodward,  supra,  may  be  supported  upon  an- 
other ground.  So  it  is  held,  in  Fiske  v.  Holmes,  41  Me.  441, 
that  a  subsequent  ratification  will  not  operate  to  prejudice 
intervening  rights,  or  to  prejudice  a  person  who  has  been 
guided  by  the  transaction  as  it  actually  occurred. 

The  same  principle  has  been  applied  in  this  state  to  a  sub- 
sequent assent  to  the  delivery  of  a  deed:  Derry  Bank  v.  Welh 
•ter,  44  N.  H.  269.    Right  v.  Cuthell,  6  East,  498,  was  a  case 
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of  a  lease  for  twenty-one  years,  with  a  proviso  that  either 
party,  their  respective  heirs  and  executors,  might  terminate  it 
at  the  end  of  seven  or  fourteen  years,  hy  six  months'  previous 
notice  in  writing,  under  his  or  tiieir  respective  hands;  and  on 
the  death  of  the  lessor,  two  of  the  three  executors,  in  behalf 
of  themselves  and  the  other,  gave  the  notice,  and  it  was  held 
not  to  be  sufficient;  and  also,  that  a  subsequent  ratification 
by  the  other  executor  joining  in  the  ejectment  did  not  avail, 
''because  the  tenant  was  entitled  tc  such  notice  as  he  could 
act  upon  with  certainty  at  the  time  it  was  given,  and  was  not 
bound  to  submit  himself  to  the  hazard,  whether  the  third  co- 
executor  chose  to  ratify  the  act  of  his  companions  or  not, 
before  the  six  months  elapsed." 

There  are  several  cases  in  this  state  touching  a  subsequent 
ratification  of  the  act  of  one  assuming  to  be  an  agent;  among 
these  are  Payne  v.  Smith,  12  N.  H.  34;  Oaie  v.  Tappauy  12  Id. 
145  [37  Am.  Dec.  194];  Town  of  Orafton  v.  FoUansbee,  16  Id. 
450  [41  Am.  Dec.  736];  Earn  v.  Boody,  20  Id.  411  [51  Am. 
Dec.  235];  Odiome  v,  Mason^  9  Id.  24;  Corser  v.  Paul,  41  Id. 
24  [77  Am.  Dec.  753];  but  none  of  these,  we  think,  conflict 
with  the  views  we  have  expressed. 

On  the  contrary,  in  the  case  of  Toton  of  OrafUm  v.  FoUanAee^ 
16  N.  H.  450  [41  Am.  Dec.  736],  where  Uiere  was  a  suit  against 
a  collector  of  the  town  for  monejrs  collected  by  him,  and  the 
plaintiff  relied  upon  a  demand  by  the  town  treasurer,  ratified 
afterwards  by  bringing  the  suit,  the  court  held  that  although 
the  treasurer  had  no  authority  to  make  a  demand,  yet  as  pay* 
ment  to  him  would  have  discharged  the  collector,  the  subse- 
quent ratification  was  good:  See  Stevens  v.  Beedj  37  Id.  49, 
where  the  doctrine  of  Payne  v.  Smithy  12  Id.  38,  was  applied 
to  demand  of  dower  by  attorney. 

Our  conclusion,  then,  is,  that  the  bringing  of  the  suit,  or 
other  act,  after  the  time  when  the  notice  to  quit  was  to  oper^ 
ate,  could  not  be  regarded  as  a  ratification,  so  as  to  lay  the 
foundation  for  this  proceeding. 

Another  question,  however,  arises,  and  that  is,  whether  a 
notice  by  two  of  the  three  lessors  is  sufficient  to  terminate  the 
tenancy  as  to  aU.  If  the  lessors  are  to  be  regarded  as  tenants 
in  common,  it  must  be  understood,  as  in  the  case  of  joint  ten- 
ants, that  each  demised  his  own  share,  and  might  put  an  end 
to  that  demise  so  far  as  it  affected  his  own  share,  without  the 
concurrence  of  his  co-lessors:  Co.  Lit.  186  a;  Doe  ex  dem.  Whay- 
man  v.  CfiapUn,  3  Taunt  120;  Doe  ex  dem.  AMn  v.  SMmmer- 
eeiL  1  Barn.  &  Adol.  135. 
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The  notice,  then,  by  two  of  the  three  lesflora  would  put  an 
end  to  the  tenancy,  in  respect  to  their  eharee;  and  the  ques- 
tion would  be,  whether  it  would  also  terminate  the  entire  ten- 
ancy, so  as  to  enable  all  the  lessors  to  join  in  this  proceeding. 
In  Doe  ex  dem.  Aalin  y.  Summersett,  1  Bam.  &  AdoL  185,  before 
cited,  which  was  a  demise  by  two  joint  tenants,  ii  was  held  that 
a  notice  to  quit  by  one,  in  behalf  of  both,  was  sufficient  to  ter- 
minate the  tenancy  as  to  all,  and  it  was  put  upon  the  ground  that 
although  upon  a  joint  lease  by  joint  tenants,  each  demises  his 
own  share,  yet  the  operation  of  it  is,  that  the  tenant  holds  the 
whole  of  all  the  lessors  so  long  as  he  and  all  shall  please,  and 
not  that  he  holds  the  share  of  each  so  long  as  he  and  each 
shall  please;  and  that  as  soon  as  any  of  the  lessors  gives  a 
notice  to  quit,  he  effectually  puts  an  end  to  that  tenancy,  and 
the  tenant  has  a  right  to  give  up  the  whole;  and  unless  he 
comes  to  a  new  arrangement  with  the  other  lessors,  he  is  com- 
pellable to  do  so.  Lord  Tenterden,  in  giving  the  opinion  of  the 
court,  says:  ^'The  hardship  upon  the  tenant,  if  he  were  not 
entitled  to  treat  a  notice  from  one  as  putting  an  end  to  the 
tenancy  as  to  the  whole,  is  obvious;  for  however  willing  a  man 
might  be  to  be  sole  tenant  to  an  estate,  it  is  not  likely  he 
should  be  willing  to  hold  undivided  shares  of  it;  and  if  upon 
such  a  notice  the  tenant  is  entitled  to  treat  it  as  putting  an 
end  to  the  tenancy  as  to  the  whole,  the  other  joint  tenants 
must  have  the  same  right.  It  cannot  be  optional  on  one  side 
only." 

The  reasoning  of  Lord  Tenterden  applies  with  equal  force 
to  the  case  of  a  joint  lease  by  tenants  in  common;  for  there 
^s  the  same  unity  of  possession  as  in  the  case  of  joint  tenants, 
and  it  would  be  equally  a  hardship  upon  the  tenant  if  he 
could  not  treat  a  notice  by  one  tenant  in  common  as  putting 
an  end  to  the  entire  tenancy. 

The  case  of  Doe  ex  dem,  Adin  y.  Summenettj  1  Barn.  &  AdoL 
135,  then,  must  be  considered  an  authority  directly  to  the 
point  that  the  notice  was  sufficient  in  the  case  before  us,  un- 
less under  our  statute  a  different  rule  is  to  prevail.  On  the 
other  hand,  in  the  case  of  Doe  ex  dem,  Whayman  v.  Chaplin^  8 
Taunt.  120,  which  was  ejectment  on  the  demise  of  three  out  of 
four  joint  tenants,  and  also  on  the  demise  of  the  four,  it  be- 
ing stated  both  ways,  and  the  defendants  having  entered  into 
the  ordinary  consent  rule,  confessing  lease,  entry,  and  ouster, 
a  verdi&t  was  rendered  for  the  defendant  upon  the  supposed 
deficiency  of  the  notice  to  quit,  it  having  been  signed  by  three 
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only  of  the  four  lessors.  Afterwards,  the  question  being  re- 
served, the  verdict  was  set  aside  upon  the  ground  that  the 
plaintiff  was  entitled  to  recover  three  fourths  of  the  demised 
premises.  In  the  examination  of  the  question,  the  hardship 
U>  the  tenant,  in  not  being  allowed  to  treat  the  notice  of  a 
part  of  the  lessors  as  a  termination  of  the  entire  tenancy,  was 
ocmsidered,  and  although  it  was  not  expressly  decided  that 
the  plaintiff  could  not  recover  the  whole,  as  is  suggested  in 
Doe  ex  dem,  Aslin  v.  Summersett^  1  Barn.  &  Adol.  135,  yet  it  is 
to  be  plainly  inferred  firom  the  decision  that  he, could  not. 

The  case  of  Right  v.  CutheU^  5  East,  491,  before  cited,  is  to 
the  point  that  when,  in  a  lease  for  twenty-one  years,  there  was 
a  proviso  that  either  party,  his  heirs  or  executors,  might  ter- 
minate it  at  the  end  of  seven  or  fourteen  years,  by  a  notice  in 
writing  under  his  or  their  respective  hands,  a  notice  signed  by 
two  of  the  three  executors  of  the  lessor  was  insufficient:  See 
also  Taylor's  Landlord  and  Tenant,  sec.  479. 

So  it  is  laid  down  that  if  joint  tenants  join  in  a  feoffment, 
every  one  of  them  in  judgment  of  law  doth  give  but  his  part,  | 
and  therefore  if  two  joint  tenants  made  a  feoffment  in  fee' 
upon  condition,  and  for  breach  thereof,  one  of  them  shall 
enter  into  the  whole,  yet  he  shall  enter  but  into  a  moiety,  be- 
cause no  more  in  judgment  of  law  passed  from  him:  Co.  Lit 
186  a. 

By  the  Compiled  Statutes,  c.  222,  sees.  1  and  6,  any  lessor  or 
lessee  may  determine  any  lease  at  will  or  tenancy  at  sufferance 
by  giving  a  notice  in  writing  to  take  effect  at  a  day  named; 
and  bearing  in  mind  that,  although  several  joint  tenants  or 
tenants  in  common  join  in  a  lease,  yet  each  demises  only  his 
own  share,  we  think  that  the  weight  of  authority  is  against  the 
decision  of  Doe  ex  dem.  Adin  v.  Summersettj  1  Bam.  &  Adol. 
135,  and  that  a  notice  to  quit  by  one  of  the  tenants  in  com- 
mon will  put  an  end  to  the  lease  only  as  respects  the  share 
demised  by  him. 

It  is  true  that  this  rule  might  operate  as  a  hardship  upon 
the  tenant  where  he  would  be  unwilling  to  hold  a  share  only 
of  the  demised  premises,  and  could  not  give  notice  of  a  ter- 
mination at  the  same  time  of  the  entire  lease  to  the  other 
lessors.  On  the  other  hand,  cases  might  often  arise  where  it 
would  be  for  the  interest  of  the  tenant  to  continue  to  hold  the 
remaining  share,  and  where  he  would  elect  to  do  so  if  in  his 
power.  To  hold,  then,  that  a  notice  to  quit  by  one  of  several 
lessors  must  terminate  the  entire  lease,  might  be  a  great  hard- 
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fihip  to  the  tenant,  as  it  might  compel  him  to  give  np  what  it 
would  be  for  his  interest  to  hold,  and  what  he  had  not  been 
called  to  surrender  by  the  owner. 

If  the  lease  by  joint  tenants  or  tenants  in  common  be  in  the 
usual  form,  it  will  be  regarded  as  a  demise  by  each  of  his  own 
share  only,  and  for  aught  we  can  see,  must,  upon  authority, 
stand  much  upon  the  same  footing  as  separate  leases,  so  £0^, 
at  least,  as  respects  the  question  before  us.  If,  on  the  other 
hand,  the  lease  was  to  be  regarded  as  a  joint  demise  by  all, 
then  a  notice  by  all  would  seem  to  be  necessary  to  determine 
it,  for  it  can  hardly  be  concluded  that  a  joint  demise  could  be 
determined  by  a  single  lessor  unless  so  stipulated. 

Whether,  in  any  case  of  a  joint  lease,  and  a  notice  to  quit 
by  one  of  the  lessors,  the  tenant  might  not  at  his  election  give 
up  the  whole  at  the  time  appointed,  upon  the  ground  that  he 
ought  not  to  be  required  to  hold  a  part  only,  we  need  not  now 
inquire,  as  we  are  of  the  opinion  that' the  notice  to  quit  by  one 
only  of  several  lessors  will  ordinarily  terminate  the  lease  only 
as  respects  his  share. 

In  the  case  of  Doe  ez  dem.  Whayman  v.  Chaplinj  3  Taunt 
120,  the  lessors  were  trustees,  and  the  notice  to  quit  was 
signed  by  three  out  of  the  four,  and  also  by  the  cestui  que  trusty 
as  it  would  seem;  and  in  Right  y.  CutheU^  6  East,  491,  the 
original  lessor  was  represented  by  three  executors,  two  of 
whom  only  signed  the  notice;  and  no  distinction  was  at- 
tempted to  be  made  in  either  case  upon  the  ground  that  the 
lessors  were  merely  trustees.  Whether  in  any  case  a  distinc- 
tion could  be  made,  it  is  not  necessary  now  to  decide. 

The  fact  that  the  defendant  did  not  object  to  the  notice 
when  it  was  delivered  might  be  prima  facie  evidence  of  the 
authority  of  Butler,  but  it  was  liable  to  be  rebutted  by  show- 
ing the  want  of  such  authority. 

It  is  contended  by  the  plaintiff's  counsel  that  it  is  immate- 
rial whether  one  of  the  plaintiffs  was  shown  not  to  have  as- 
sented to  the  notice,  provided  he  assented  to  the  employment 
of  Mr.  Butler  to  obtain  possession  of  the  desired  premises;  and 
this  may  be  true,  and  still,  as  part  of  the  defense,  it  would  be 
competent  to  show  want  of  assent  to  the  notice.  With  these 
views,  therefore,  we  think  the  evidence  of  want  of  assent  waa 
admissible. 


KATmCATION  07  UNAUTHORIZED  ACTS  DC  GENERAL:    See    Ptnom  T.  Jfc- 

K&'ben,  61  Am.  Dec.  85;  I^cwt&n  v.  Brtmaon,  67  Id.  89;  Davis  ▼.  BmmeU,  07 
Id.  263;  BUUnyn  y.  Morrtytc,  68  Id.  235;  Starki  ▼.  8ike»,  69  Id.  270;  PkOadd' 
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fkta  etc  B.  iL  r.  CowOk  70  Id.  128;  BmU  t.  Byermm^  TJ  Id.  142;  Oormr  t. 
Amj;  77  Id.  753;  Ward  v.  FFiffiomt,  79  Id.  885,  and  ih«  notes  thereta  At 
to  the  distinetioQ  between  ratifying  mumthorind  oontrecti  end  nnanthoiized 
•ete  cteating  a  dnty  in  a  third  person  towards  the  principal,  see  VHiarton  on 
Agi&nej,  seoB.  78-8lh  uid  oompare  Tomm  qfChrqftom  t.  FMMulbetp  41  Am.  Deo, 
118. 


HbALKT   V.    ToPPAiV. 
{U  Vsw  HAXPssima,  UL] 

Quibull  BBORrwr  ov  PBiaoHAL  Pbdpbrtt  to  Onb  PBiaoir  lom  LIfli^  wrra 
BniAiirDB  OTKft,  RiQUiEn  so  much  of  the  property  aa  is  of  a  perish- 
able natore  to  be  oonyerted  into  permanent  securities  for  the  beneft  of 
the  remainderman,  giving  the  tenant  for  life  the  inoome  arising  there- 
from; unless  some  expression  of  intention  that  the  property  is  to  be 
enjoyed  m  §pede  can  be  gathered  from  the  wilL 

Bneato  Btqxmn  of  PBiaoiiAL  Pbofkbtt  to  Om  PBiaoH  lom  hiw%  with 
RsHAnrDm  omn,  n  ABaoLura  Our  to  the  tenant  for  life  where  the 
property  is  of  soch  a  nature  that  it  perishes  in  the  nsing;  bnt  if  the  ten- 
ant should  die  before  it  is  consumed,  whaterer  remains  will  go  to  the 
remainderman,  and  not  to  the  representatiyes  of  the  tenant. 

Sracmo  BiQUHfr  or  PBiaairAL  Pbofibtt  to  Ohs  Pbbsoh  iob  Lm,  wftb 

BjDtAINPB  OVBB,  EmTRUEB  TBNANT  TO  IIB  PoflSBSSIOM  AKD  Ufll  during 

his  lifetime^  and  the  remainderman  to  the  property  thereafter,  where  the 
property  is  of  such  a  nature  that  it  is  not  consumed,  but  only  deterio- 
rates or  wears  out  by  use;  and  the  tenant  is  not  required  to  giro  security 
to  the  remainderman,  but  only  to  file  an  inventory  for  his  benefit; 
although  the  remainderman  may  have  security  when  it  is  shown  that 
there  is  real  danger  that  the  property  will  be  wantonly  wasted  or  fraudu- 
lently secreted  or  removed. 

RignnxA&T  Bbquxst,  if  Givnr  "SuBJBor  to"  PAnairr  of  AKNurrr  to 
AifOTHXE  FOR  LiFB,  18  Chabobp  with  the  annuity;  and  before  the  prop- 
erty is  delivered  to  the  legatee,  the  executors  should  set  apart  an  amoonl^ 
sufficient  to  meet  the  annuity,  from  the  inoome. 

BBQunr  OF  Rxal  Estatb  for  Lifb,  with  Rbmazvdbb  onB,  n  always 
TO  BB  Trbatbd  as  Spbcifio  Dbvibb,  of  which  the  tenant  for  life  is  to 
have  the  possession,  use,  and  inoome  during  life. 

BBQiTBaT  OF  Pbbsom  AL  pROFBRTT  WILL  HOT  BB  Hbld  Sfboifio  msTsly  beoauso 
it  is  combined  with  a  devise  of  land. 

finpFino,  Inolodbd  u  Gbmbral  Rbbiduabt  Bbqubst  to  Omb  lom  hiw% 
WITH  Rbmaindbb  ovbb,  SHOULD  BB  CoNVBBTBD  into  mouey,  and  together 
with  the  profits  of  the  shipping  arising  during  the  settlement  of  the 
estate,  after  paying  the  tenant  for  life  a  proper  amount  of  interest  on  tho 
snm,  should  be  invested  by  the  executors  in  permanent  seouritiei^  for  tho 
benefit  of  the  remainderman,  giving  the  tenant  for  life  the  inooms  arising 
therefrom. 

GbHBRAL  BeQTTBST  of  PBBflONAL  PROPBBTT  TO  OnB  PBBaON  FOB  IdWM,  WITH 

Rbmaivdbr  ovbb,  Eutttlbs  Tbbaht  FOB  Lifb  to  Such  Iboomb  on  the 
dear  principal,  during  the  process  of  administration,  from  the  death  of 
the  testator,  where  no  time  for  the  commencement  of  the  enjoynMut  of 
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th0  inooma  if  preMiibed,  aa  will  make  it  worth  iiia  mna  to  him  aonnall/ 
that  it  will  be  worth  to  the  remaindennaiL  In  thia  caaep  fire  per  cent 
allowed. 

Appeal  from  the  oonrt  of  probate.  The  oontroTerBy  arose 
on  the  Bettlement  of  the  accounts  of  Charles  N.  Healey  and 
Mrs.  Ann  S.  8.  Toppan,  executors  of  the  last  will  and  testa- 
ment of  Christopher  S.  Toppan.  The  te^ts  are  sufficiently 
stated  in  the  opinion. 

TF.  H.  Y.  Haehettj  for  the  plaintifEl 
Hatch,  for  the  defendant. 

By  Court,  Sabgemt,  J.  The  testator  first  giyes  and  be- 
queaths to  his  wife  ''  all  my  property  in  possession,  and  all 
and  every  contingent  interest  arising  or  growing  out  of  any 
property  now  in  my  possession  or  in  expectancy,"  subject  to  the 
following  conditions:  1.  That  his  wife  should  pay  the  sum  of 
six  hundred  dollars  per  year  to  the  testator's  two  sisters  dur- 
ing their  lives  and  the  life  of  the  survivor;  and  2.  That  after 
the  death  of  his  wife,  one  half  of  all  his  property  should  be 
held  in  '^  trusteeship  "  (the  trustees  to  be  named  in  the  will), 
to  be  disposed  of  in  the  following  manner:  His  farm  in  Hamp- 
ton  is  to  be  for  the  use  of  Christopher  Orafton  Toppan  during 
his  life,  then  to  his  son,  etc.,  and  in  default  of  such  son,  to 
Hampton  Academy,  if  then  in  existence  and  in  active  opera- 
tion; but  if  not,  then  to  the  Congregational  Society  in  Hamp* 
ton.  ''The  remainder  of  my  property  being  personal,  with 
some  real  estate  situated  in  the  city  of  Portsmouth,  the  income 
arising  therefrom  shall  be  equally  divided  and  paid  to  all  my 
nephews  and  nieces,  yearly,  so  long  as  they  or  any  of  them 
may  live;  and  the  last  survivor  of  them  shall  be  the  receiver 
of  all  the  property  held  by  my  trustees  for  their  account." 

There  might  at  first  be  doubt  whether  the  testator,  after  dis- 
posing of  his  frurm,  in  speaking  of  the  remainder  of  his  prop- 
erty, did  not  mean  all  the  rest  of  his  property.  But  taken  in 
connection  with  what  precedes  and  follows,  it  must  be  held  to 
refer  to  the  remainder  of  the  half  which  he  had  provided 
should  go  into  the  hands  of  trustees  for  the  benefit  of  his 
nephews  and  nieces. 

In  the  third  article  in  the  will  the  testator  gives  to  his  wife 
*'  all  the  furniture,  fixtures,  silverware,  jewelry,  watches,  cloth* 
ing,  appurtenances,  carriages,  and  horse,  if  any  I  own,  in  the 
city  of  Portsmouth,  cows  and  oxen,  live-stock,  and  farming 
utensils,  either  at  Hampton  or  Portsmouth,  and  any  property 
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on  my  place  in  Hampton,  either  in  the  house,  barns,  corn- 
house,  wood-house,  or  sheds,  or  in  any  of  the  outhouses,  oon« 
fiidered  as  personal  property,''  for  her  sole  use  and  benefit;  and 
he  provided  that  said  property  should  not  be  taken  into  ac- 
count as  any  part  of  the  estate  for  which  his  wife  was  to  be  in 
any  way  re8ix>n8ible;  nor  was  it  to  be  reckoned  in  ascertain- 
ing the  amoimt  of  his  property,  unless  it  became  necessary  to 
do  BO  that  it  should  amount  to  such  a  sum  that  the  annual  in- 
come of  it  all  might  be  eleven  hundred  dollars  (five  hundred 
dollars  for  his  wife  and  six  hundred  dollars  for  his  sisters). 
In  that  event  only  it  was  to  be  included  in  ascertaining  the 
whole  amount  of  his  property.  When  thus  included,  if  all  his 
property  should  be  so  small  that,  after  paying  debts,  the  in- 
come of  it  all  would  not  be  over  five  hundred  dollars,  with  her 
house-rent,  then  she  was  not  to  pay  anything  to  the  testator's 
sisters.  But  if  the  income  of  all  his  property  should  exceed 
five  hundred  dollars  besides  the  house-rent,  and  not  be  suffi- 
cient to  pay  the  whole  six  hundred  dollars  to  his  sisters,  then 
they  were  to  be  paid  a  proportional  part  of  said  sum. 

But  the  estate  proves  to  be  of  sufficient  amount  after  paying 
all  debts,  so  that  this  property  thus  specifically  given  to  the 
widow  does  not  need  to  be  included  in  making  up  the  amount 
of  the  estate,  for  which,  or  for  the  income  of  which,  the  widow 
is  to  be  in  any  way  or  at  any  time  responsible.  For  the  same 
reason,  the  two  thousand  dollars  bequeathed  to  the  Hampton 
Academy,  in  the  fourth  article  in  the  will,  and  the  one  thou- 
sand dollars  to  the  Portsmouth  Atheneum,  in  the  sixth  articlci 
both  of  which  are  given  on  condition  that  the  estate  should 
exceed  a  certain  amount,  became  absolute  bequests,  and  have 
been  properly  paid  by  the  executors.  The  five  hundred  dol- 
lars given  to  Sarah  P.  T.  Healey,  in  the  seventh  article  in  the 
will,  was  an  unconditional  bequest,  and  has  also  been  properly 
paid  by  the  executors.  The  inventory  shows  that  there  was 
live-stock  and  produce,  such  as  com,  potatoes,  hay,  oats,  etc.^ 
to  the  amount  of  $578;  farming  utensils  to  the  value  of  $75; 
household  furniture  at  Portsmouth  $3,000,  and  at  Hampton 
$800,  making  in  all  $3,953 — all  of  which  is  specifically  given 
to  the  widow.  All  that  the  executors,  as  such,  have  to  do 
with  this  property,  is  to  have  it  inventoried,  and  deliver  it 
over  to  Mrs.  Toppan,  taking  her  receipt  therefor,  and  this  will 
be  the  end  of  their  responsibility  for  this  property. 

Now,  since  the  amount  of  the  testator's  property,  without 
including  the  articles  specifically  bequeathed  to  hia  wife,  it 
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known  largely  to  exceed  the  sum  of  fifty  thousand  dollars, 
after  paying  all  debts,  let  us  see  what  is  thti  construction  to  bo 
given  to  the  will,  and  what  are  its  substantial  provisions » 
stated  in  the  order  in  which  such  provisions  are  usually  placed 
in  instruments  of  this*kind.  Omitting  the  conditions  depen* 
dent  upon  the  amount  of  his  property,  and  the  will  provides: — 

1.  For  the  payment  of  debts;  2.  The  pajrment  of  a  legacy 
of  five  hundred  dollars  to  Sarah  P.  T.  Healey;  3.  It  gives  cer- 
tain  specific  articles  of  personal  property  to  Mrs.  Toppan  for 
her  sole  use  and  benefit;  4.  It  gives  a  legacy  to  Hampton 
Academy  of  two  thousand  dollars;  6.  It  gives  a  legacy  of  one 
thousand  dollars  to  the  Portsmouth  Atheneum;  6.  It  gives  to 
his  wife  all  the  rest,  residue,  and  remainder  of  all  the  testa- 
tor's property  in  possession,  and  all  and  every  contingent  in* 
terest  arising  or  growing  out  of  any  property  then  in  his 
possession  or  in  expectancy,  subject  to  two  conditions,  which 
have  already  been  stated. 

In  any  view  that  can  be  taken  of  the  wiU,  the  result  is  the 
same  in  regard  to  the  bequest  to  the  wife;  she  is  residuary 
legatee  of  all  his  property  that  shall  remain  after  the  payment 
of  debts  and  the  legacy  of  five  hundred  dollars,  and  the  gift 
to  the  wife  of  specific  articles,  in  one  event;  and  in  another^ 
it  is  what  should  remain  after  deducting  these,  and  also  the 
legacy  to  Hampton  Academy  and  to  the  Portsmouth  Athe- 
neum. And  it  is  not  a  bequest  of  any  particular  property 
specifically,  but  of  all  his  property  in  possession  or  in  expec- 
tancy, or  the  residue  of  it  sdl. 

Now,  it  is  a  rule  of  long  standing  and  well  established  in 
the  English  court  of  chancery,  that  where  a  testator  makes  a 
general  gift  of  his  estate,  or  the  residue  of  his  estate  generally, 
to  or  in  trust  for  any  person  for  life,  with  remainder  over,  so 
much  of  the  property  as  is  of  a  perishable  nature  must  be  con- 
verted and  invested  in  permanent  securities  for  the  benefit  of 
the  remainderman,  and  the  tenant  for  life  shall  have  only  the 
income  arising  therefrom.  The  same  rule  applies  to  articles 
qux  ipso  U9U  carunimuntur,  such  as  corn  and  other  provisions, 
wines,  fruits,  live-stock,  and  the  like,  when  such  articles,  in- 
stead of  being  specifically  bequeathed,  are  included  with 
other  property  in  such  a  general  gift  of  all,  or  the  residue  of 
all,  the  testator's  estate  generally,  to  one  for  life,  with  remainder 
over. 

But  the  rule  is  different  where  the  bequest  is  of  speolfio 
articles  to  one  for  life,  with  remainder  over.    There  the  tenant 
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for  life  is  entiiled  to  the  possession  and  use  of  the  property; 
and  shoold  the  article  be  worn  out  or  damaged,  or  wholly 
destroyed  during  the  life  estate,  the  remainderman  has  no 
remedy.  When  therefore  there  is  such  a  specific  bequest  of 
articles  which  peilsh  in  the  using,  such  as  com,  wine,  etc., 
then  the  whole  title  and  property  is  ordinarily  held  to  rest  in 
the  tenant  for  life,  as  there  could  ordinarily  be  nothing  re* 
maining  of  the  specific  property  for  the  person  in  remainder. 
Therefore,  such  a  specific  bequest  of  such  articles  as  ipso  tL8u 
consamuntur  to  one  for  life,  with  remainder  over,  is  treated  as 
an  absolute  gift  to  the  tenant  for  life.  And  still  it  might 
happen  otherwise;  because,  if  the  tenant  for  life  should  sud- 
denly die  before  the  provisions  were  consumed  or  the  other 
property  had  perished  in  the  using,  such  as  remained  would 
go  to  the  remainderman,  and  not  to  the  heirs  of  the  tenant  for 
life. 

This  distinction  between  bequests  of  specific  articles  of 
property  and  general  bequests  of  all  or  of  the  residue  of  all 
the  testator's  property  generally  was  not  noticed  in  the  earlier 
decisions.  In  fact,  in  the  earlier  English  cases,  the  bequests 
were  generally  of  specific  articles,  such  as  silver  plate,  sets  of 
pearls,  household  furniture,  or  the  like,  where  the  question 
raised  was  whether  the  tenant  for  life  should  be  compelled  to 
give  security  to  the  remainderman  for  the  property  at  the 
close  of  his  term;  and  after  some  conflict  it  was  settled  that 
no  such  security  should  be  required;  that  an  inventory  of  the 
property  was  all  that  could  be  demanded;  that  the  tenant  for 
life  was  entitled  to  the  possession  and  use  during  his  life,  and 
if  the  property  depreciated  in  value  there  was  no  remedy  to 
the  remainderman;  and  that  when  such  articles  were  spe- 
cifically given  as  perished  in  the  using,  then,  of  necessity,  the 
tenant  for  life  had  an  absolute  property,  and  was  not  account- 
able to  the  remainderman:  Hyde  v.  Parraty  1  P.  Wms.  1; 
UpweU  V.  HaUeyy  1  Id.  651 ;  Hastings  v.  Douglas^  Cro.  Car.  343; 
Wilkinson  v.  SwAh^  7  Term  Rep.  553;  Smith  v.  Clever^  2  Vem. 
69;  Clarges  v.  Albemarle,  2  Id.  245;  Slanning  v.  Style,  3  P.  Wms. 
334;  Foley  v.  BumeU,  1  Brown  Ch.  279;  Randall  v.  Russell,  3 
Mer.  194;  Leekev.  Bennett,  1  Atk.  471. 

But  in  Howe  v.  Earl  oj  Dartmouth,  7  Ves.  137,  it  was  settled 
as  the  rule,  that  where  a  bequest  of  personal  property  was  not 
specific,  but  was  a  general  gift  of  all  such  property,  or  of  the 
residue  of  such  property  generally,  to  a  person  for  life,  with 
remainder  over,  and  where  such  general  bequest  includes  per- 
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iflhable  property,  the  object  of  the  testator  can  only  be  affected 
by  converting  such  property  into  permanent  securities,  and 
giving  each  person  in  succession  the  dividends  of  the  fund. 
This  rule  has  been  recognized  and  adopted  in  Fearvs  v.  Youngy 
9  Id.  549;  Dimes  v.  Scott,  4  Russ.  195;  Befhwne  v.  Kennedy,  1 
Mylne  <k  C.  114;  Alcoch  v.  Sloper,  2  Mylne  <k  K.  699;  Collins 
V.  Collins,  2  Id.  703;  Mills  v.  MUls,  7  Sim.  501;  Pickering  v. 
Pickering,  2  Beav.  31;  S.  C,  4  Mylne  <k  C.  298;  Lichfdd  v. 
Baker,  2  Beav.  481;  Benn  v.  Dixon,  10  Sim.  636;  Ooodenough 
V.  Tremamondo,  2  Beav.  512;  Hunt  v.  Scott,  1  De  Gex  &  B. 
219;  Neville  v.  Fortescue,  16  Sim.  333;  Pickup  v.  Atkinson,  4 
Hare,  624;  Cafe  v.  Bent,  5  Id.  36;  Vaughan  v.  Buck,  1  Phillips, 
75;  Daniel  v.  Warren,  2  Younge  &  C.  Ch.  290;  Burton  v.  Mounts 
2  De  Gex  <&  S.  383;  Johnson  v.  Johnson,  2  Colles,  441;  Bowden 
V.  Bowden,  17  Sim,  66;  Lichfield  v.  Baker,  13  Beav.  447;  Jfor- 
jan  V.  Morgan,  14  Id.  72;  S.  C,  7  Eng.  L.  <&  Eq.  216;  Hill  on 
Trustees,  386;  2  Lead.  Cas.  Eq.,  3d  Am.  ed.,  514;  Hood  v. 
Chapham,  19  Beav.  90;  Jebb  v.  Tugweli,  20  Id.  84;  £Iann  v, 
Beli,  5  De  Gex  &  S.  658. 

In  Morgan  v.  Morgan,  14  Beav.  72,  it  is  said  that  the  rule, 
as  laid  down  in  Howe  v.  Earl  of  Dartmouth,  7  Ves.  137,  is  cor- 
rect and  will  prevail,  unless  there  can  be  gathered  from  the 
will  some  expression  of  intention  that  the  property  is  to  be  en- 
joyed in  specie,  and  which  it  is  incumbent  on  those  contesting 
the  application  of  the  earl  to  point  out;  and  that  modem  cases 
allow  small  indications  of  intention  to  prevent  the  application 
of  the  rule,  but  the  mere  absence  of  any  direction  to  convert 
the  property  is  insufficient. 

In  Cafe  v.  Bent,  5  Hare,  36,  it  is  said  that  the  general  rule 
as  to  the  conversion  of  wasting  proi>erty  does  not  proceed  on 
the  assumption  that  the  testator  intended  his  property  to  be 
sold,  but  upon  this,  that  the  testator  has  intended  the  enjoy* 
ment  of  perishable  property  by  different  persons  in  succession, 
and  this  the  court  can  accomplish  only  by  a  sale:  See  also  re- 
marks of  Lord  Brougham  in  the  House  of  Lords,  to  the  same 
effect,  in  Penderga^t  v.  Pendergast,  3  H.  L.  Cas.  195. 

The  distinction  between  a  specific  and  a  general  or  residu- 
ary bequest  or  gift  of  chattels  is  not  only  thus  established  in 
England  but  is  fully  recognized  in  the  United  States.  Where 
there  is  a  specific  gift  of  articles  quae  usu  consumuntur,  as  hay, 
corn,  wine,  provisions,  etc.,  for  life,  with  remainder  over,  the 
remainder  is  ordinarily  void,  at  least  where  the  tenant  for  life 
lives  to  consume  it  all,  and  the  first  legatee  takes  absolutely. 
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But  where  such  specific  gift  is  of  articles  which  are  not  con- 
sumed bj  use,  but  are  only  deteriorated  or  wear  out,  such  as 
furniture,  plate,  and  farming  utensils,  the  remainder  is  good; 
but  the  tenant  for  life  is  entitled  to  the  possession  and  use  of 
the  articles,  and  is  not  required  to  give  security,  but  only  to 
file  a  schedule  of  them  for  the  benefit  of  the  remainderman: 
1  Story's  Eq.  Jur.,  sec.  604;  Weeks  y.  Weeks,  5  N.  H.  326,  and 
cases.  But  the  remainderman  may  have  security  ordered  in 
such  cases  where  it  is  shown  that  there  is  real  danger  that 
the  property  will  be  wantonly  wasted  or  fraudulently  secreted 
or  removed:  2  Kent's  Com.  854;  Homer  v.  SJielUm,  2  Met.  194; 
Hudson  V.  Wadsworth,  8  Conn.  348;  Lanffworthy  v.  Chadwich^ 
13  Id.  42. 

The  early  cases  in  this  country  were  cases  of  specific 
bequests,  or  the  principles  applicable  to  that  class  of  cases 
were  applied  to  them  without  noticing  the  distinction:  OiUespie 
V.  MUler,  5  Johns.  Ch.  21;  Westcoti  v.  Cady,  5  Id.  334  [9  Am. 
Dec.  306];  De  Witt  v.  Schoonmaker,  2  Johns.  243;  Weeks  v. 
Weeksy  5  N.  H.  326.  The  general  principle  applicable  to  that 
class  of  cases  is  also  stated  in  2  Kent's  Com.  354,  and  the 
chancellor  then  adds:  "'  Where  there  is  a  general  bequest  of  a 
residue  for  life,  with  remainder  over,  the  practice  now  is  to 
have  the  property  sold  and  converted  into  money  by  the  ex- 
ecutor and  the  proceeds  safely  invested,  and  the  interest 
thereof  paid  to  the  legatee  for  life."  And  he  cites  Howe  v. 
Earl  ofDaHmouthj  7  Ves.  137. 

This  same  distinction  was  soon  made  in  New  York,  and  the 
principle  of  Howe  v.  Earl  of  Dartmouthj  7  Ves.  137,  was  intro* 
duced  and  distinctly  adopted  in  the  courts  of  equity  in  that 
state:  Covenhoven  v.  Shvler^  2  Paige,  132  [21  Am.  Dec.  73]; 
WtUiamson  v.  WiUiamsony  6  Id.  298;  De  Peysier  v.  Clendiningy 
8  Id.  296;  Cairns  v.  Chaubert,  9  Id.  160;  Spear  v.  Tinkham,  2 
Barb.  Ch.  211;  also  in  Pennsylvania:  Kinnard  v.  Kinnard^ 

5  Watts,  108;  Eeichelherger  v.  Bametz,  17  Serg.  &  R.  293;  so 
in  Tennessee:  Henderson  Y.Vautx^  10  Yerg.  30;  Woods  v.  StUli' 
vany  1  Swan,  607;  and  also  in  Maryland:  Evans  v.  IgUharty 

6  Gill  &  J.  171;  Wootten  v.  Burch,  2  Md.  Ch.  190;  and  in 
Alabama:  Harrison  v.  Foster,  9  Ala.  956. 

The  same  principle  has  been  recognized  in  this  state,  though 
we  are  not  aware  that  the  question  has  ever  arisen  directly,  or 
been  decided  before.  In  Marston  v.  Carter,  12  N.  H.  164, 
which  was  a  case  of  a  specific  bequest  of  certain  household 
(cimiture,  and  the  plaintiff  was  claiming  to  hold  this  furniture 
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by  virtue  of  the  trustee  process,  upon  the  debts  of  the  husband 
of  the  tenant  for  life,  and  it  was  contended  that  if  the  prop- 
erty itself  could  not  be  holden  absolutely,  yet  the  use  of  it 
could,  and  that  the  use,  during  the  life  of  the  tenant  for  life, 
should  be  sold,  Parker,  C.  J.,  says:  "  If  creditors  could  reach 
it  [this  furniture]  in  any  way,  it  would  seem  to  be  by  proceed- 
ings in  equity,  resulting  in  the  sale  of  the  property  itself,  an 
investment  of  the  fund  for  the  benefit  of  those  interested,  and 
a  payment  of  the  income  to  the  creditor  during  the  existence 
of  the  life  estate.  Whether  that  can  be  done  in  the  case  of 
a  specific  bequest  of  the  use  of  a  chattel,  we  need  not  now  in- 
quire. Where  there  is  a  general  bequest  of  a  residue  for  life, 
with  remainder  over,  the  practice  is  to  have  the  property  sold 
and  the  proceeds  invested:  VidCy  2  Kent's  Com.  854,  and 
notes." 

We  think  the  general  principle  followed  in  Howe  v.  Eari  of 
Dartmouth^  7  Ves.  137,  and  the  subsequent  English  cases, 
should  be  fiilly  adopted  in  this  state,  as  it  has  been  by  the 
courts  in  this  country  generally,  although  the  instances  re- 
quiring its  application  are  much  fewer  with  us  than  in  Eng- 
land. It  has  become  well  settled  here,  that,  where  there  is  a 
pecuniary  or  a  residuary  bequest  for  life,  with  a  limitation 
over,  the  executor  will  be  bound  to  protect  the  interests  of 
those  in  remainder,  by  requiring  security  from  the  legatee  for 
life,  or  by  converting  the  fund  into  cash  and  investing  it  for 
the  benefit  of  all  who  are  entitled  under  the  will.  This  gen- 
eral rule,  which  is  designed  simply  to  give  effect  to  the  inten- 
tion of  the  testator,  will,  however,  yield  wholly  or  in  part 
whenever  he  manifests  an  opposite  or  different  intention,  or 
when  it  caimot  be  applied  without  defeating  the  purposes  of 
the  bequest.  Where  money,  or  property  meant  to  be  converted 
into  money,  is  bequeathed,  there  is  no  hardship  in  requiring 
security  before  payment  or  delivery  to  the  legatee,  because,  if 
he  is  unable  to  give  security,  the  object  of  the  testator  may  be 
equally  well  attained  by  investing  the  fund  and  allowing 
him  to  receive  the  interest.  But  when  books,  furniture,  or 
other  specific  chattels,  are  specifically  bequeathed  by  will,  the 
presumption  is,  that  the  testator  intended  that  they  should  be 
used  by  the  legatee  in  the  form  in  which  they  were  given; 
and  as  they  must  be  delivered  to  him  in  specie^  in  order  to 
effectuate  this  intention,  security  will  not  be  required,  because 
requiring  it  would  defeat  the  bequest  in  case  the  legatee  were 
unable  to  give  it.    In  such  cases,  only  an  inventory  is  required. 
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But  it  is  said  that  the  presiunption  of  equity  is  so  strongly 
against  a  course  which  necessarily  interferes  with  the  equali- 
zation of  the  bequest  between  the  legatee  for  life  and  those  in 
remainder,  by  compelling  the  latter  to  take  the  property  sub- 
ject to  the  deterioration  which  it  has  undergone  by  the  lapse 
of  time  and  by  use,  that,  when  specific  chattels,  instead  of  be-> 
ing  given  specifically,  form  a  part  of  a  general  residuary 
bequest  for  life,  with  limitations  over,  the  object  of  the  testator 
will  be  presumed  to  haye  been  to  give  the  first  taker  the  mere 
interest  on  the  fund,  and  the  executor  will  be  bound  to  convert 
the  whole  into  cash,  and  either  invest  it  for  the  purposes  of 
the  will,  or  pay  it  over  on  receiving  security  for  the  principal^ 
as  in  case  of  a  pecuniary  legacy. 

In  Covenhoven  v.  Shuler,  2  Paige,  122  [21  Am.  Dec.  73],  after 
stating  the  rule  applicable  to  a  specific  bequest  of  certain 
articles,  the  court  said:  '^But  none  of  these  principals  in  rela- 
tion to  specific  bequests  of  particular  articles,  whether  capable 
of  a  separate  use  for  life  or  otherwise,  are  applicable  to  this 
case.  Where  there  is  a  general  bequest  of  a  residue  for  life, 
with  a  remainder  over,  although  it  includes  articles  of  both 
descriptions,  as  well  as  other  property,  the  whole  must  be  sold 
and  converted  into  money  by  the  executor,  and  the  proceeds 
must  be  invested  in  permanent  securities,  and  the  interest  or 
income  only  is  to  be  paid  to  the  legatee  for  life.  This  distinc- 
tion is  recognized  by  the  master  of  the  rolls  in  Randall  v.  Rua- 
uUj  3  Mer.  193.  He  says,  if  such  articles  are  included  in  a 
residuary  bequest  for  life,  then  they  are  to  be  sold  and  the  in- 
terest enjoyed  by  the  tenant  for  life.  This  is  also  recognized 
by  Boper  and  Preston  as  a  settled  principle  of  law  in  England: 
Preston  on  Legacies,  96;  Boper  on  Legacies,  209;  see  also 
Howe  V.  Earl  of  Dartmouthj  7  Ves.  137,  and  cases  in  notes.'^ 

Let  us,  then,  examine  the  will  before  us,  with  a  view  to  learn 
the  intentions  of  the  testator.  We  are  not  so  much  to  follow 
any  particular  words  or  phrases  as  to  gather  from  the  whole 
the  testator's  real  intent.  Thus  we  have  already  seen  that  the 
provisions  of  the  will,  by  which  the  property  is  given  to  the 
widow  in  part  for  life,  and  in  part  in  fee,  is  really  a  residuary 
bequest.  At  her  decease  one  half  the  testator's  property  goes 
to  trustees;  but  should  his  sisters  outlive  his  widow,  their 
annuity  is  to  be  paid  during  their  lives,  and,  of  course,  after 
the  decease  of  the  widow  it  must  be  paid  from  her  estate^ 
which  would  be  her  half  of  the  whole.  One  half  the  property 
being  given  to  her,  subject  to  the  payment  of  the  annuity,  is 
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simply  charging  that  annuity  upon  her  half  of  the  property, 
during  the  lives  of  the  sisters,  with  remainder  to  herself  in  fee. 
It  is  so  held  in  Howe  v.  Earl  of  Dartmouthy  7  Ves.  137, 
where  the  same  words  ^'subject  to"  are  used. 

We  find  a  similar  case  in  Slanning  v.  StylCy  8  P.  Wms.  334, 
where  the  testator,  in  his  will,  having  charged  the  residue  of 
nis  personal  estate  with  forty  pounds  per  annum  to  his  wife, 
to  be  paid  quarterly,  the  executor  was  ordered  to  bring  before 
the  master  sufficient  in  bonds  and  securities  to  be  set  apart  to 
secure  this  annuity.  Here  the  widow  may  die  before  the  tes- 
tator's sisters,  and  should  she  spend  her  half  of  the  property, 
which  is  possible,  then  the  other  half  going  to  the  trustees  at 
her  decease,  the  sister's  annuity  would  fail  unless  some  security 
were  given. 

We  think  that,  in  order  to  carry  out  and  secure  the  perform- 
ance of  the  testator's  wishes  and  intentions,  the  executors 
should  set  apart  an  amount  of  stock  or  bonds  sufficient  to 
meet  this  annuity  from  the  income;  and  that  thereupon  the 
balance  of  one  half  of  the  whole  estate,  after  deducting  what 
is  specifically  given  to  the  widow,  be  paid  over  to  her  by  the 
executors;  all  which  half  is  to  be  taken  from  the  personal 
property  and  the  avails  thereof,  unless  she  choose  the  real 
estate  in  Portsmouth  as  a  part  of  it.  It  is  evident  that  the 
testator  intended  the  farm  in  Hampton  should  go  to  the  trus- 
tees as  a  part  of  their  half,  from  the  disposition  which  he 
directs  them  to  make  of  it.  Wo  find  nothing  in  this  will  to 
indicate  that  the  testator  did  not  intend  that  the  general  rule 
should  apply,  that  whatever  property  is  of  a  perishable  nature, 
so  that  the  interest  of  the  remainderman  in  the  same  would 
not  be  equal  by  the  year  to  that  of  the  tenant  for  life,  shall  be 
disposed  of,  and  the  amount  invested  in  permanent  funds  or 
securities,  and  that  the  tenant  for  life  receive  the  income 
thereof  during  her  life. 

There  is  nothing  in  the  fact  that  real  and  personal  estate 
are  bequeathed  together  at  the  same  time,  and  that  it  is  evi- 
dent that  the  testator  intended  the  real  estate,  or  at  least  the 
Hampton  farm,  shall  remain  unsold,  and  be  enjoyed  in  specie^ 
That  is  one  of  the  points  decided  in  Howe  v.  Earl  of  DarinumiJk^ 
7  Ves.  137,  viz.:  That  a  bequest  or  devise  of  real  estate  for  life, 
with  remainder  over,  is  always  to  be  treated  as  a  specific 
devise,  of  which  the  tenant  for  life  is  to  have  the  use,  posses- 
sion, and  income  during  life;  but  that  a  bequest  of  personal 
property  will  not  be  held  to  be  specific,  merely  from  being 
combined  with  a  devise  of  land. 
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But  in  this  case  the  testator  gives  to  his  wife  all  his  prop- 
erty in  possession,  and  all  and  every  contingent  interest  ariB- 
ing  or  growing  out  of  any  property  now  in  his  possession  or  in 
expectancy,  subject,  etc.  Now,  here  is  not  only  nothing  to 
show  that  the  bequest  was  intended  to  be  specific,  but  the  gen- 
eral form  of  it,  giving  all  his  property,  etc.,  and  the  fact  that 
he  afterwards  selects  out  a  portion,  wliich  he  enumerates,  and 
gives  to  her  specifically,  shows  that  he  did  not  consider  the 
first  bequest  specific,  or  intend  that  it  should  be;  also  his 
specifying  that  all  and  evoiy  contingent  interest  in  possession 
or  in  expectancy  should  be  hers,  shows  that  he  did  not  expect 
or  intend  that  these  things  were  to  be  specifically  enjoyed  by 
her  for  life  in  the  condition  they  were  then  in,  but  that  these 
interests  should  be  converted  into  something  substantial  and 
permanent,  capable  of  furnishing  income  or  interest  as  capital. 

Applying  the  rule,  then,  in  ffowe  v.  Earl  of  Dartmouth.,  7 
Ves.  137:  to  this  case,  it  seems  to  us  plain  that  the  shipping 
should  be  converted  into  mone}**,  and  the  avails  investe^l  iu 
permanent  securities.  These  nhips  may  last  many  yesurs. 
Ordinarily,  they  earn  money  fast  while  they  are  prosperous, 
but  are  likely  to  be  of  short  continuance.  The  casualties  to 
which  they  are  exposed  are  so  numerous  and  so  great  that  the 
chances  are  that  many,  if  not  all  of  them,  would  perish  dur- 
ing the  life  estate.  Let  the  executors  convert  this  property 
into  permanent  interest-bearing  securities. 

As  to  the  amount  of  profits  realized  from  the  shipping,  be- 
ing $17,643.68  for  about  eighteen  months,  or  nearly  $12,000  a 
year,  on  a  capital  of  $29,750,  at  its  appraised  value,  it  is  evi- 
dent that  if  the  tenant  for  life  is  to  have  that  amount  as 
income  merely,  she  will  fare  infinitely  better  than  those  in 
remainder.  She  will  be  likely  to  get  not  only  large  income, 
but  to  wear  out  or  use  up  the  principal  during  her  life,  and 
thus  get  the  whole  of  the  principal  and  interest  herself,  and 
leave  nothing  to  those  in  remainder.  The  principle  to  govern 
in  this  regard  is  stated  in  Howe  v.  Earl  of  Dartmouth^  7  Ves. 
137:  '^As  in  the  one  case  that  in  which  the  tenant  for  life  has 
too  great  an  interest  is  melted  for  the  benefit  of  the  rest,  in  the 
other  that  of  which,  if  it  remained  in  specie  he  might  never 
receive  anything,  is  brought  in,  and  he  has  immediately  the 
interest  of  its  present  worth."  So  that,  on  the  same  principle, 
a  personal  annuity  not  to  commence  in  enjoyment  till  the  ex- 
piration of  twenty  years  from  the  death  of  the  testator,  and 
even  then  payable  on  a  contingency,  this  future  interest,  for 
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the  sake  of  the  tenant  for  life,  should  be  converted  into  a 
present  interest  in  order  to  yield  an  immediate  income  to  the 
tenant  for  life. 

In  Feama  v.  Yowng,  9  Ves.  549,  the  testator  bequeathed  to 
his  wife  the  interest  or  income  of  one  half  of  his  property  for 
life,  with  liberty  to  dispose  of  half  of  said  half,  and  the  other 
half  of  that  half,  at  her  deceabC,  to  his  daughter,  and  the 
whole  of  the  other  half  to  his  daughter.  The  testator  had  an 
interest  in  a  partnership  which  had  thirteen  months  to  run 
after  his  decease,  and  his  share  of  the  profits  during  that  time 
amounted  £2,p70  13^.,  payable,  one  half  in  one  year  and  the 
other  half  in  two  years  after  the  termination  of  the  partner- 
ship: Heldy  that  the  wife  was  not  entitled  to  one  half  of  this 
sum  as  income,  but  that  this  amount  was  to  be  treated  as 
capital,  that  the  interest  should  be  sold  for  its  present  worth, 
and  the  wife  receive  half  the  income  of  that  fund  as  interest, 
which  would  make  the  interest  of  the  tenant  for  life  and  the 
remainderman  equal  by  the  year.  "The  rule,"  said  Lord 
Eldon,  "  as  to  personal  estate  is,  that  what  is  not  specifically 
given  and  consists  of  an  interest  wearing  out,  or  an  interest  at 
present  salable,  but,  in  point  of  enjoyment  future,  the  whole 
is  converted  into  money  in  a  question  between  the  tenant  for 
life  and  the  remainderman."  Each  thus  shares  equally  in  the 
interest:  Cairns  v.  Chavbertj  9  Paige,  160,  is  also  a  strong  case 
in  point. 

All  the  profits  or  income  of  the  shipping  since  the  testator's 
decease,  together  with  all  the  avails  of  the  shipping  when  sold, 
are  to  be  invested  as  capital,  after  paying  the  wife  a  proper 
amount  of  interest  upon  the  clear  principal  during  the  process 
of  administration.  Also  the  advance  in  the  Columbus,  Piqua, 
and  Indiana  railroad  bonds  was  properly  accounted  for  as 
principal  by  both  the  executors.  Mrs.  Toppan  cannot  take  the 
shipping  or  any  other  property  at  the  appraisal  and  account 
for  it  at  that  sum  as  tenant  for  life  of  the  property.  The 
executors  might  have  done  this  in  ordinary  cases,  but  they 
have  not  done  it  in  this  case.  Neither  of  the  accounts  as 
rendered  attempts  or  claims  this.  This  case  does  not  stand  any 
differently  from  what  it  would  if  the  executors  were  indifferent 
or  disinterested  persons.  They  will  settle  the  estate  as  though 
neither  of  them  had  any  interest  in  the  avails  of  the  property, 
and  pay  over  to  the  widow  as  directed. 

The  half  that  is  to  go  to  the  trustees  at  her  death  may  be  held 
by  the  executors  in  trust,  to  be  safely  invested  in  permanent 
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inierest--bearing  Becurities,  for  the  benefit  of  the  estate,  the  in- 
come to  be  paid  to  her,  and  the  stock  at  her  decease  to  go  to 
the  trustees.  Where  moneys  are  received  as  the  proceeds  of 
what  are  termed  wasting  securities,  such  as  leasehold  estates, 
which  in  progress  of  time  will  expire,  or  perish,  or  become  of 
greatly  diminished  value,  —  if  the  funds  are  held  on  a  trust 
by  which  the  income  is  to  be  paid  for  life  to  certain  persons, 
and  on  their  decease  the  remainder  is  given  to  other  persons, 
it  will  be  the  duty  of  the  trustees  to  add  such  dividends  or 
moneys  to  the  principal  fund,  so  as  to  preserve  it  unimpaired 
for  those  entitled  in  remainder:  Batch  v.  HaHet,  10  Gray,  402, 
and  cases  cited;  Kinmouth  v.  Brigham^  5  Allen,  271. 

The  question  arises  as  to  the  amount  which  the  tenant  for 
life  is  to  receive  as  interest  or  income  while  the  estate  is  in 
progress  of  settlement;  for  during  this  period  the  income  and 
dividends  are  to  be  received  by  the  executors,  and  charged 
to  them  in  their  account;  and  when  they  settle  with  the 
tenant  for  life,  some  rule  must  be  adopted  as  to  the  amount 
which  she  is  to  receive  upon  all  the  personal  property  found 
in  the  executor's  hands.  Now,  some  of  this  property  may  have 
paid  four,  some  five,  some  six,  and  some  eight  per  cent,  and 
some,  like  the  shipping,  may  have  made  forty  per  cent,  but 
much  of  that  amount  at  the  expense  of  a  large  depreciation 
in  the  capital.  All  this  capital  and  income  is  to  be  charged 
to  the  executors,  or  rather  they  are  to  be  charged  with  all  this 
income,  and  with  the  amount  the  shipping  sells  for,  and  for 
all  the  other  property,  and  upon  this  whole  sum,  as  capital, 
the  tenant  for  life  should  receive  such  an  income  as  will  make 
it  worth  the  same  to  her  annually  that  it  will  be  worth  to  the 
remainderman. 

We  find  the  English  decisions  are  not  uniform  on  this  point; 
some  holding  that  the  tenant  for  life  is  entitled  to  nothing  till 
the  expiration  of  a  year  from  the  time  of  the  testator's  death: 
Sioti  V.  HoUingworth^  3  Madd.  161;  others,  that  such  tenant 
for  life  during  said  year  will  take  the  income  of  such  parts  of 
the  estate  as  are  properly  invested  at  the  testator's  death,  or 
may  become  so  invested  during  that  year:  La  Terrier  v.  Bvl- 
mer,  2  Sim.  18;  others  still,  that  the  tenant  for  life  is  entitled 
to  the  income  of  the  property  in  its  existing  state  during  the 
first  year  from  the  testator's  death:  Angerstien  v.  Martin^  Turn. 
&  R.  232;  and  Douglas  v.  Congreve,  1  Keen,  410.  But  the  late 
cases  settle,  that  the  tenant  for  life  is  entitled  to  the  amount  o/ 
(he  dividends  on  so  much  three-per-cent  stock  as  would  have 
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been  produced  by  the  conversion  of  the  property  at  the  end  of 
that  year:  Dimes  v.  ScotU  4  Rusb.  209;  Taylor  v.  Clarkj  1  Hare, 
161. 

But  in  WUliamaon  y.  Williamson^  6  Paige,  298,  304,  Chan- 
cellor Walworth,  after  examining  the  English  cases  at  some 
length,  says:  ^'The  result  of  the  English  cases  appears  to  be, 
and  I  have  not  been  able  to  find  any  in  this  country  establish- 
ing a  different  principle,  that  in  the  bequest  of  a  life  estate  in 
a  residuary  fund,  and  where  no  time  is  prescribed  in  the  will 
for  the  commencement  of  the  interest  or  the  enjoyment  of  the 
use  or  income  of  such  residue,  the  legatee  for  life  is  entitled  to 
the  interest  or  income  of  the  clear  residue,  as  afterwards  ascer- 
tained, to  be  computed  from  the  time  of  the  death  of  the  tes- 
tator." 

And  in  that  case  it  was  held  that  the  executors  should  pay 
the  tenant  for  life  five  per  cent  upon  the  clear  residue,  after 
deducting  debts,  legacies,  and  expenses  from  the  death  of  the 
testator.  We  think  the  same  rule  may  be  applied  in  this  case, 
with  justice  to  all  concerned.  The  result  is,  that  the  executors 
will  proceed  to  dispose  of  the  shipping  to  the  best  advantage 
they  can,  will  charge  themselves  with  all  the  income  or  earn- 
ings of  the  same,  and  all  the  avails  thereof;  also  with  all  the 
money  received  on  all  bonds  as  principal,  and  with  all  inter- 
est, income,  or  dividends  from  and  upon  all  stocks,  bonds,  and 
securities,  and  money  received,  and  with  all  the  stocks  which 
they  find  properly  invested, — and  if  any  are  not  so,  they  must 
dispose  of  any  such,  and  account  for  the  amount  received, — 
mast  charge  themselves  with  the  amount  of  real  estate,  and 
of  money  collected  on  notes  and  accounts,  with  the  cash  on 
hand  and  rents  of  real  estate,  in  fact,  with  everything  they 
receive  from  the  estate. 

They  will  credit  themselves  with  paid  funeral  charges,  all 
debts  of  the  deceased,  with  interest,  as  paid,  paid  for  insurance, 
for  repairs  of  shipping,  taxes,  all  legacies,  annuities,  and  ex 
penses  of  administration,  and  any  other  moneys  properly  paid 
out,  and  they  are  to  deliver  to  Mrs.  Toppan  all  the  property 
specifically  bequeathed  to  her,  and  discharge  themselves  from 
liability  for  it  by  her  receipt  for  the  same.  All  this,  deducted 
from  the  whole  amount  received  by  them,  will  leave  the  whole 
balance  of  principal  and  interest  or  income  thereon  up  to  time 
of  settlement.  From  this  balance  deduct  five  per  cent  per 
annum  upon  the  clear  principal  thus  found  in  their  hands,  to 
be  computed  from  the  death  of  the  testator,  and  when  that 
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amount  is  deducted  from  the  whole  balance  in  their  hands  it 
will  leave  the  net  amount  for  distribution. 

Of  this  amount  one  half  is  to  be  taken,  and  after  setting 
aside  and  safely  investing  enough  of  the  same  to  produce  a 
yearly  income  of  six  hundred  dollars  for  the  testator's  sisters 
during  their  lives,  the  balance  is  to  be  paid  over  to  Mrs.  Top- 
pan.  The  amount  thus  set  aside  to  produce  the  annuity  of 
six  hundred  dollars  will  belong  to  Mrs.  Toppan  at  the  decease 
of  the  testator's  sisters,  or  if  they  should  survive  Mrs.  Toppan, 
then  at  their  decease  it  will  go  to  her  legal  representatives. 

The  other  half,  including  the  Hampton  farm,  is  to  be  held 
by  the  executors  in  trust,  to  see  that  said  farm  is  appropriated 
as  the  will  directs;  and  to  see  that  all  of  said  half,  except  the 
farm,  is  safely  invested,  and  the  income  paid  annually  to  Mrs. 
Toppan  during  her  life;  and  at  her  decease,  to  deliver  the 
same  to  the  trustees  appointed  in  the  will. 

To  ascertain  the  clear  principal,  find  the  sum  which,  put  at 
interest  at  five  per  cent  during  the  time  occupied  in  settling 
the  estate,  will  produce  the  balance  in  the  executor's  hands, 
upon  settlement.  It  is  simply  having  the  time,  rate  per  cent, 
and  amount  given  to  find  the  principal. 

Decree  of  the  probate  court  reversed. 

RiOBTS  or  Tbnant  ior  Lin  and  RuiAiirDBBMAH  Of  PxBSOViii  Pbof* 
XBTT:  See  Covenhovm  ▼.  Sftuler,  21  Am.  Dec.  73;  Smiih  ▼.  Barham,  26  Id.  721| 
f^eidY.  HUekcock,  28  Id.  288;  Ciark  v.  Clark,  35  Id.  676;  Saunders  ▼.  Hamgh^ 
Ion,  57  Id.  581;  Braneell  v.  AforeJiead,  61  Id.  586.  The  principal  case  ia 
referred  to  in  Odder  v,  lAUlefohn,  30  Wis.  351,  on  the  point  that  where  a 
bequest  ia  made  of  the  whole  personal  estate,  or  the  residae  after  payment  of 
debts,  etc,  to  one  person  for  life,  with  remainder  over,  the  whole  property 
most  be  converted  into  money,  and  invested  in  permanent  securities,  and 
the  income  only  paid  to  the  legatee  for  life;  but  if  it  can  be  gathered  from 
the  will  that  the  testator  intended  the  legatee  for  life  should  enjoy  the  prop- 
erty in  its  then  condition,  the  bequest  is  specific,  and  the  legatee  is  entitlad 
to  the  possession  and  enjoyment  of  the  property. 
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145  New  Hampseibb,  SIS.] 
Balk  or  Obowino  Tbbbs,  with  Bight  to  Eutsb  on  Lanb  and  Bemovi 

^Thkm  at  Ant  Futubb  Tdcb,  Convets  Intebbst  in  Lands  within  the 

meaning  of  the  statute  of  frauds. 
8alv  of  Orowino  Annual  Crops  is  Sale  of  Chattxls,  it  seems,  within  the 

meaning  of  the  statute  of  frauds. 
Gonvbtanob  or  Intbbbst  in  Lands  n  Rbqttibxd  to  bb  bt  Writino,  Signed 

A2fD  SxAUED,  to  be  of  auy  validity,  under  the  New  Hampshire  Bevised 
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Statatesy  chapter  130,  section  3,  but  it  is  good  as  against  the  grantor  and 
his  heirs,  without  being  witnessed,  acknowledged,  or  reoorded. 

CoNysTANCB  or  Intxrest  in  Lands  cannot  bi  Dbtkated,  under  the  New 
Hampshire  Revised  Statutes,  chapter  131,  section  2,  by  any  agreement, 
unless  it  be  inserted  in  the  condition  of  theconveyanoe;  and  an  accomp»> 
nying  writing,  signed  by  the  grantee,  and  purporting  to  be  a  defeasance^ 
amounts  simply  to  a  contract,  which  may  be  modified  by  a  parol  agree- 
ment, and  upon  which  the  grantee  is  lisUe  if  he  does  not  perform  its 
conditions. 

Gbowino  Tbbbs  are  Skvkrxd  in  Law  vjiom  Land,  and  Bboomx  FntaoNAL 
Pbopsbtt  without  an  actual  severance,  so  that  they  may  thereafter  be 
sold  like  any  other  personal  property,  where  the  owner  of  the  lands,  by  a 
valid  deed,  sells  the  trees  to  a  third  penoOy  or,  it  seems,  where  ha  selli 
the  land,  reserving  the  trees. 

Trover  for  a  quantity  of  timber.  On  October  1, 1856,  the 
defendant,  Henry  Holbrook,  and  his  father,  Samuel  Holbrook, 
then  the  owners  of  certain  lands,  sold  and  conveyed  the  grow- 
ing  timber  thereon  to  one  Asa  H.  Conant,  by  an  instrument 
in  writing,  signed  and  sealed,  but  not  witnessed  or  acknowl- 
edged. On  January  21,  1861,  Conant  wrote  an  assignment  of 
the  timber,  on  the  back  of  the  deed,  to  one  Robert  W.  Pratt; 
and  a  few  days  thereafter  Pratt  wrote  a  similar  assignment 
thereon  to  the  plaintiff,  Alonzo  Kingsley.  These  assignments 
were  not  sealed,  witnessed,  or  acknowledged.  At  the  time  of 
the  sale  from  the  Holbrooks  to  Conant,  and  as  a  part  of  the 
transaction,  Conant's  agent,  who  negotiated  the  sale,  signed  a 
paper,  which  was  not  sealed,  witnessed,  or  acknowledged,  by 
which  Conant  agreed  "  that  I  will  cut  and  remove  all  the  said 
timber  from  the  land  on  which  it  now  stands,  within  three 
years  from  the  date  hereof,  and  in  failure  whereof  so  to  do,  I 
agree  to  forfeit  all  the  said  timber  left  upon  the  land  where  it 
now  is,  at  the  expiration  of  three  years  from  the  date  above.'* 
The  plaintiff  objected  to  the  introduction  of  this  writing  in 
evidence^  but  it  was  admitted  by  the  court.  The  plaintiff 
gave  evidence,  under  objection,  of  two  parol  agreements,  by 
which  the  time  of  getting  off  the  timber  was  extended  two 
years.  It  also  appeared  that  a  portion  of  the  timber  had  been 
removed;  but  in  March,  1861,  the  defendant,  who  had  become 
the  sole  owner  of  the  land,  cut  off  and  retained  the  remaining 
timber.  The  court  instructed  the  jury  that  Conant,  on  the 
face  of  his  deed,  Jiad  an  unencumbered  title  to  the  timber,  and 
his  assignees,  if  purchasers  in  good  faith  and  for  value,  with- 
out notice  of  any  forfeiture,  would  take  a  good  and  unqualified 
title;  but  that  the  writing  signed  by  Conant's  agent,  although 
on  a  separate  paper  and  not  under  seal,  was  a  good  and  soffl* 
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cient  defeasance  of  the  deed  of  the  timber  to  bind  Conant,  and 
any  of  his  assignees  who  had  notice  of  it.  The  defendant  re* 
quested  the  court  to  charge  that  no  agreement  to  extend  the 
time  for  getting  off  the  timber  would  be  binding  unless  in 
writing,  signed  by  the  party  to  be  charged;  that  the  time 
limited  by  the  original  contract  for  getting  off  the  timber  hav- 
ing expired,  the  property  in  the  timber  was  vested  in  the  de- 
fendant; and  that  any  agreement  thereafter  to  extend  the  time 
would  be  a  mere  parol  license,  not  transferable;  but  the  court 
refused  so  to  charge,  and  instructed  the  jury  that,  although 
there  was  a  written  agreement  that  the  timber  should  be  for- 
feited if  not  taken  off  within  three  years,  yet  the  parties  might 
modify  their  contract  by  a  verbal  agreement,  and  that  the 
assignments  were  good  and  sufficient  to  convey  Conant's 
rights.  The  plaintiff  had  a  verdicty  which  the  defendant 
moved  to  be  set  aside. 

Wheeler  and  Faulkner ^  for  the  plaintiff. 
Lane^  for  the  defendant. 

By  Court,  Saboent,  J.  In  Massachusetts  and  Maine  and 
some  other  states  the  courts  have  held,  as  stated  in  1  Greenl. 
Ev.,  sec.  271,  and  note,  that  a  sale  of  trees  growing  upon  land 
18  not  a  sale  of  real  estate,  unless  it  is  contemplated  that  they 
shall  remain  so  as  to  receive  profit  and  growth  from  the 
growing  surface  of  the  land;  unless  the  vendee  was  to  have 
some  beneficial  use  of  the  land  in  connection  with  the  trees. 
Where  such  is  the  case,  then  a  sale  of  standing  trees  is  a  sale 
of  an  interest  in  land,  otherwise  not.  The  authorities  cited 
in  the  plaintiff's  brief  are  in  favor  of  the  same  view. 

This  doctrine  had  its  origin,  as  it  would  seem,  from  1  Ld. 
Raym.  182,  where  Treby,  C.  J.,  reported  to  the  other  judges 
that  the  question  had  arisen  before  him  at  nisi  priusy  whether 
a  sale  of  timber  growing  upon  land  ought  to  be  in  writing,  by 
the  statute  of  frauds,  or  might  be  by  parol;  and  that  he  had 
ruled  that  it  might  be  by  parol,  because  it  is  but  a  bare  chat- 
tel; and  it  is  said  that  to  this  opinion  Powell,  J.,  agreed. 
Since  then  the  decisions  have  been  very  conflicting,  both  in 
England  and  in  this  country.  Many  decisions  in  regard  to 
growing  crops  are  quoted  as  bearing  upon  the  question  as  to 
whether  growing  trees  are  to  be  considered  personal  property 
or  an  interest  in  land.  These  decisions  are  no  less  conflicting, 
however,  and  aid  us  very  little  in  establishing  any  general 
rule  based  upon  principle. 
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But  we  find  this  distinction  noted  in  Dunne  v.  Ferguson^ 
cited  in  Stephens's  N.  P.  1971,  from  1  Hayes,  542.  The  case 
was  trover  for  turnips.  In  October,  1830,  the  defendant  sold 
to  the  plaintiff  a  crop  of  turnips,  which  he  had  then  recently 
sown,  for  a  sum  less  than  ten  pounds.  During  the  winter 
following,  and  while  the  turnips  were  still  in  the  ground,  the 
defendant  severed  and  carried  away  considerable  quantities 
of  them,  which  he  converted  to  his  own  use.  No  note  in  writ- 
ing was  made  of  the  bargain.  It  was  contended  for  the  de- 
fendant that  trover  did  not  lie  for  things  annexed  to  the 
freehold,  and  that  the  contract  was  of  no  validity  for  want  of 
a  note  or  memorandum  in  writing,  pursuant  to  the  statute  of 
frauds. 

In  deciding  the  case,  Joy,  chief  baron  (barons  Smith,  Pen- 
nefeather,  and  Foster  concurring),  says:  "  The  general  ques* 
tion  for  our  decision  is,  whether  there  has  been  a  contract  for 
an  interest  concerning  lands  within  the  second  section  of  the 
statute  of  frauds,  or  whether  it  merely  concerned  goods  and 
chattels;  and  that  question  resolves  itself  into  another,  whether 
or  not  a  growing  crop  is  goods  and  chattels.  In  one  case  it 
has  been  held  that  a  contract  for  potatoes  did  not  require  a 
note  in  writing,  because  the  potatoes  were  ripe;  and  in  another 
case  the  distinction  turned  upon  the  hand  that  was  to  dig 
them,  so  that,  if  dug  by  A  B  they  were  potatoes,  and  if  by 
C  D  they  were  an  interest  in  lands.  Such  a  course  always 
involves  the  judge  in  perplexity  and  the  case  in  obscurity. 
Another  criterion  must  therefore  be  had  recourse  to;  and 
fortunately  the  later  cases  have  rested  the  matter  on  a  more 
rational  and  solid  foundation.  At  common  law  growing 
crops  were  uniformly  held  to  be  goods,  and  they  were  subject 
to  all  the  leading  consequences  of  being  goods,  as  seizure  in 
execution,  etc.  The  statute  of  frauds  takes  things  as  it  finds 
them,  and  provides  for  land  and  goods  according  as  they  were 
so  esteemed  before  its  enactment.  In  this  way  the  question 
may  be  satisfactorily  decided.  If  before  the  statute  a  grow- 
ing crop  has  been  held  to  be  an  interest  in  lands,  it  would 
come  ivithin  the  second  section  of  the  act,  but  if  it  were  only 
goods  and  chattels,  then  it  came  within  the  thirteenth  sec- 
tion  And  as  we  think  that  growing  crops  have  all  the 

consequences  of  chattels,  and  are,  like  them,  subject  to  be 
taken  in  execution,  we  must  rule  the  points  saved  for  the 
plaintiff." 

Growing  annual  crops  for  many  purposes  are   and  always 
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have  been  considered  chattels.  They  go  to  the  executor  upon 
the  death  of  the  owner  of  the  land,  and  not  to  the  heir,  and 
they  may  be  levied  on  and  sold  upon  execution  like  other  per- 
sonal chattels.  And  this  being  the  case  when  the  statute  of 
frauds  was  enacted,  they  continued  to  be  so  treated  and  may 
properly  be  so  now.  But  the  word  '^  land  "  is  a  comprehen- 
sive term,  including  standing  trees,  buildings,  fences,  stones, 
and  waters,  as  well  as  the  earth  we  stand  on,  and  all  pass 
under  the  general  description  of  land  in  a  deed.  Standing 
trees  must  be  regarded  as  part  and  parcel  of  the  land  in  which 
they  are  rooted  and  from  which  they  draw  their  support,  and 
upon  the  death  of  the  ancestor,  they  pass  to  the  heir  as  a  part 
of  the  inheritance,  and  not  to  the  executor  as  emblements  or 
as  chattels.  Neither  can  they  be  levied  upon  and  sold  on 
execution  as  chattels  while  standing.  This  being  the  case 
when  the  statute  of  frauds  was  passed,  it  has  since  then  been 
properly  held,  we  think,  that  a  sale  of  growing  trees,  with  a 
right  at  any  future  time,  whether  fixed  or  indefinite,  to  enter 
upon  the  land  and  remove  them,  does  convey  an  interest  in 
the  land.  It  has  been  so  held  in  this  state:  Putney  v.  Day,  6 
N.  H.  430  [25  Am.  Dec.  470];  Olmstead  v.  NUes,  7  Id.  522;  and 
more  recently  in  other  states:  Oreen  v.  Armatrongj  1  Denio, 
560;  Warren  v.  Lelandy  2  Barb.  614;  Pierrepont  v.  Barnard^  6 
Id.  364;  Dubois  v.  Kdleyy  10  Id.  496;  Buck  v.  Picku^ell,  27  Vt. 
157;  Yeakle  v.  Jacob,  S3  Pa.  St.  376;  also  in  England:  Seorell 
V.  Boxall,  1  Younge  <fe  J.  396;  Teal  v.  Auty,  2  Brod.  &  B.  99. 

I  think,  therefore,  that  upon  the  weight  of  authority  and 
upon  reason,  the  doctrine  early  established  in  this  state,  that 
a  sale  of  growing  timber  is  ordinarily  a  sale  of  an  interest  in 
land,  is  sound  and  ought  to  be  sustained.  Our  statute  pro- 
viding for  the  sale  of  timber  or  wood  growing  or  standing  on 
any  land,  separate  from  the  land,  by  an  administrator  under 
a  license  from  the  judge  of  probate,  also  declares  that  such 
timber  or  wood  shall  be  deemed  to  be  real  estate:  R.  S.,  c.  164, 
sec.  6. 

Let  us  examine  the  deed  in  this  case  and  see  if  it  is  suffi- 
cient to  convey  an  interest  in  land.  Under  the  law  of  1791  in 
relation  to  conveyances,  it  was  held  that,  although  a  sale  of 
timber  to  be  removed  in  a  certain  time  conveyed  an  interest 
in  land,  so  that  the  conveyance  must  be  in  writing,  yet  it  need 
not  be  by  deed:  Putney  v.  Day,  6  N.  H.  430  [25  Am.  Dec.  470]; 
French  v.  French^  3  Id.  234;  Pritchard  v.  Brown,  4  Id.  397  [17 
Am.  Dec.  431];  Olmstead  v.  NUeSy  7  N.  H.  522.    In  the  last 
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case  cited,  Parker,  J.,  says:  '^  Whether  the  statute  of  1329, 
which  repealed  the  act  of  1791,  has  made  any  alteration  in 
this  respect,  is  a  question  which  does  not  arise  in  this  case." 

But  that  question  soon  after  arose,  and  it  was  held  that  by 
the  law  of  1829  no  conveyance  of  any  interest  whatever  in 
real  estate  could  be  made,  except  by  deed  duly  signed,  sealed, 
and  witnessed  by  two  witnesses;  that,  without  all  these  requi- 
sites, the  deed,  or  writing,  conveyed  absolutely  nothing  to  any 
person;  and  that  it  conveyed  nothing  as  against  anybody  but 
the  grantor  and  his  heirs  unless  it  were  also  acknowledged 
and  recorded:  Stone  v.  Ashley,  13  N.  H.  38;  Underwood  v. 
CampbeUy  14  Id.  393.  In  the  last  case  cited,  it  is  held  that 
under  the  statute  of  1791  a  seal  is  essential  in  order  that  an 
instrument  may  operate  as  a  conveyance  under  the  statute  of 
uses,  27  Hen.  VIII.,  c.  10,  which  has  been  adopted  in  this 
state;  and  that  a  seal  is  also  necessary  that  the  writing  may 
operate  as  a  conveyance  by  way  of  bargain  and  sale  under 
the  same  statute  of  1791. 

The  deed  in  this  case  is  sufficient  under  the  statute  of 
frauds  to  convey  an  interest  in  land,  for  all  that  statute  re- 
quires is,  that  the  conveyance  be  in  writing.  This  deed  is 
also  sufficient  under  the  statute  of  1791,  as  interpreted  ,in 
Underwood  v.  Campbell,  14  N.  H.  393,  because  it  is  sealed.  But 
it  would  be  void  under  the  statute  of  1829,  according  to  the 
interpretation  of  Stone  v.  Ashley,  13  Id.  38,  because  not 
witnessed  by  two  witnesses,  for  this  deed  is  not  witnessed  at 
all. 

Does  the  law  of  the  Revised  Statutes  change  the  law  of  1829 
in  this  respect  ?  The  law  of  1829  enacted  that  no  deed  of 
bargain  and  sale,  etc.,  should  be  valid  unless  executed  in 
manner  aforesaid,  which  was  by  being  signed,  sealed,  and 
witnessed  by  two  witnesses:  N.  H.  Laws,  1830,  p.  5.33.  The 
Revised  Statutes,  c.  130,  sec.  3,  provide  that  every  deed  or 
other  conveyance  of  real  estate  shall  be  signed  and  sealed  by 
the  party  granting  the  same,  attested  by  two  or  more  wit» 
nesses,  acknowledged,  etc.,  and  recorded,  etc.;  and  section  4 
provides  that  no  deed  of  bargain  and  sale,  mortgage,  or  other 
conveyance  of  any  real  estate,  or  any  lease,  etc.,  shall  be  valid 
to  hold  the  same  against  any  person  but  the  grantor  and  his 
heirs,  unless  such  deed  or  lease  be  attested,  acknowledgecl, 
and  recorded  as  aforesaid.  It  will  be  seen  that  the  only 
change  contemplated  in  the  Revised  Statutes  was,  that  a  deed 
not  attested  by  two  witnesses  might  be  good  as  against  the 
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grantor  and  his  heirs,  whereas  by  the  statute  of  1829  it  was 
expressly  provided  that  it  must  be  thus  attested  in  order  to 
be  good  against  anybody.  As  the  law  now  is,  the  conveyance 
will  not  be  good,  unless  signed  and  sealed,  to  convey  anything 
to  anybody,  but  it  may  be  good  as  against  the  grantor  and  his 
heirs  without  being  witnessed,  acknowledged,  or  recorded: 
Hastings  v.  Cutler^  24  N.  H.  481.  This  deed  from  the  Hoi- 
brooks  to  Conant  was  therefore'  sufficient,  under  the  Revised 
Statutes,  being  signed  and  sealed,  as  against  the  grantor  and 
his  heirs,  so  that  the  standing  timber  whicli  constituted  an 
interest  in  land  passed  by  this  deed  to  Conant. 

The  next  question  is,  Was  the  written  agreement  or  de- 
feasance which  was  made  at  the  same  time  with  the  deed 
properly  admitted  ?  Our  statute  (R.  S.,  c.  131,  sec.  2)  pro- 
vides that  '^  no  conveyance  in  writing  of  any  land  shall  be 
defeated,  nor  any  estate  •encumbered  by  any  agreement,  un- 
less it  is  inserted  in  the  condition  of  the  conveyance  and 
made  part  thereof,  stating  the  sum  of  money  to  be  secured  or 
other  thing  to  be  performed."  The  question  might  perhaps 
arise  whether  this  does  not  refer  to  mortgages  only.  But  we 
think  it  is  not  thus  limited.  In  the  original  law  as  passed  in 
1829  (N.  H.  Laws  of  1830,  p.  488),  it  was  provided  that  no 
title  or  estate,  etc.,  in  any  land,  etc.,  should  be  "  defeated  or 
encumbered  by  any  agreement  whatever,  unless  such  agree- 
ment or  writing  of  defeasance  shall  be  inserted  in  the  condi- 
tion of  said  conveyance  and  become  part  thereof,  stating  the 
sum,  etc.,  to  be  secured,  or  the  other  thing  or  things  to  be 
performed."  There  was  evidently  no  intention  to  change  this 
statute  in  the  revision,  and  its  terms  are  clearly  broad 
enough  in  the  original  act,  and  must  have  been  intended  ta 
cover  a  case  like  this. 

The  written  agreement  or  defeasance  should  not  have  been 
admitted,  and  of  course  the  other  evidence  in  regard  to  the 
extension  of  the  time  of  getting  off  the  timber  was  immate- 
rial. The  result  is,  that  the  deed  conveyed  the  timber  abso* 
lutely,  and  this  accompanying  paper  was  a  contract  upon 
which  Conant  might  have  been  liable  to  the  Holbrooks,  if  he 
did  not  perform  its  conditions,  and  that  agreement  might  be 
modified  by  parol.  If  there  had  been  no  modification  of  that 
contract,  then  Conant  was  to  forfeit  all  the  timber  he  did  not 
get  off  in  three  years,  and  if  he  did  not  abide  by  that  con- 
tract he  would  be  liable  in  damages  for  a  breach  of  it.  But 
if  it  was  modified  and  the  time  extended,   lien  he  might  not 
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be  liable.    But  the  deed  conveyed  the  timber  to  Conant  abso- 
lutely. 

If  the  parties  here  intended  to  make  a  conditional  deed, 
the  condition  should  have  appeared  in  the  deed,  and  then  the 
titie  or  interest  would  have  been  held  subject  to  that  condi- 
tion, as  in  any  other  case  of  a  conditional  deed. 

This  writing  was  also  improperly  admitted  upon  another 
ground.  Since  we  hold  that  the  property  conveyed  was  an 
interest  in  land,  which  can  only  be  conveyed  by  an  instru- 
ment under  seal,  this  writing,  in  order  to  have  operated  as  a 
defeasance,  must  have  been  also  under  seal,  which  is  not  the 
fact;  so  that,  independent  of  our  statutes,  the  writing  was  not 
admissible  in  evidence:  Lund  v.  Lund,  1  N.  H.  41  [8  Am.  Dec. 
29];  French  v.  Sturdivant,  8  Greenl.  246;  Bickford  v.  Daniels^ 
2  N.  H.  71;  Runlet  v.  Otis,  2  Id.  167;  Wendell  v.  N.  H.  Bank, 
9  Id.  404,  419. 

Let  us  next  see  whether  the  assignments  from  Conant  to 
Pratt,  and  from  Pratt  to  Kingsley,  were  sufficient  to  pass 
the  titie  on  this  timber.  These  assignments  are  in  writing 
and  signed  by  the  grantor,  but  are  not  sealed,  witnessed,  or 
acknowledged.  The  assignments  are  sufficient,  under  the 
statute  of  frauds,  to  pass  an  interest  in  land.  But,  under  the 
Revised  Statutes,  they  would  not  be  sufficient  to  pass  an  inter- 
est in  real  estate,  upon  the  authority  of  Stone  v.  Ashley^  13 
N.  H.  38,  and  Underwood  v.  Campbell,  14  Id.  393,  not  being 
under  seal.  And  it  becomes  necessary  here  to  review  the 
grounds  of  those  decisions,  because,  upon  another  ground,  we 
bold  these  assignments  to  be  sufficient. 

It  is  held  in  Bank  of  Laneingburgh  v.  Crary,  1  Barb.  642, 
that  growing  trees  or  grass  may  be  severed  in  law  frt>m  the 
land  and  become  personal  property  without  an  actual  sever- 
ance; as  where  the  owner  of  the  land  in  fee,  by  a  valid  deed 
of  conveyance  in  writing,  sells  the  trees  or  grass  to  a  third 
person,  or  where  he  sells  the  lands,  reserving  the  timber,  trees, 
or  grass.  In  both  these  cases,  the  timber,  trees,  and  grass  be- 
come chattels,  distinct  from  the  soil,  and  go  to  the  executor 
instead  of  to  the  heir.  For  in  contemplation  of  law  they  are 
abstracted  from  the  earth:  Toller  on  Executors,  194;  3  Bac. 
Abr.  64.  So  in  Chreen  v.  Armstrong,  1  Denio,  550,  it  is  said  an 
interest  in  that  which  is  land  can  only  be  created  by  deed  or 
written  conveyance,  and  no  contract  for  the  sale  of  such  an 
interest  is  valid  unless  in  writing.  It  is  not  material  and  does 
not  affect  the  principle,  that  the  subject  of  the  sale  will  be 
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personal  property  when  transferred  to  the  purchaser.  If, 
when  sold,  it  is,  in  the  hands  of  the  vendor,  a  part  of  the  land 
itself,  the  contract  is  within  the  statute. 

In  Warren  y.Lelandy  2  Barb.  613,  it  is  held  (Paige,  J.)  that 
growing  trees,  being  parcel  of  the  land,  are  within  the  statute 
of  frauds,  and  cannot  be  sold  or  conveyed  except  by  deed  or 
conveyance  in  writing,  but  that  such  growing  trees  by  a  valid 
sale  in  writing,  by  the  owner  of  the  fee  in  the  land,  are  sev- 
ere<I.  in  contemplation  of  law,  &om  the  land,  and  become  chat- 
tels personal  without  any  actual  severance;  and  after  such 
severance  from  the  land  by  the  original  sale  may  be  conveyed, 
like  any  other  personal  property,  by  parol;  and  that  when 
such  conveyance  of  the  growing  trees  by  the  owner  of  the  fee 
does  not  limit  the  time  for  the  entry  of  the  grantee  upon  the 
land  to  cut  and  remove  the  trees,  a  right  of  entry  passes  for 
an  indefinite  or  reasonable  time  for  the  removal  of  all  the  trees. 
It  is  held  that  growing  trees,  when  they  are  the  subject  of  an 
ownership  distinct  from  the  ownership  of  the  soil,  are  no  longer 
deemed  as  annexed  to  the  realty,  but  are  regarded  as  entirely 
abstracted  or  divided  therefrom.  They  are  then  regarded  as 
chattels  personal  merely,  like  growing  crops  of  grain  or  vege- 
tables, which  are  the  annual  produce  of  labor  and  of  the  cul- 
tivation of  the  earth:  Evans  v.  Roberts^  5  Barn.  &  C.  829; 
Stukely  v.  Butler,  Hob.  300,  *168. 

This  distinction  is  noticed  by  Perley,  C.  J.,  in  Keyser  v. 
School  Diatricty  35  N.  H.  480,  where  he  says:  "Certain  indi- 
viduals united  to  erect  a  building  for  a  school-house  on  land 
belonging  to  another.  This  being  done  by  license  of  the  land- 
owner, the  building  would  be  personal  property,  and  would 
belong  to  those  who  erected  it.  The  proprietors  of  the  build- 
ing would  have  no  interest  in  the  land,  the  building  would  be 
mere  personal  property,  and  each  proprietor  might  sell  hia 
share  without  deed  or  other  writing,  as  in  case  of  other  per- 
sonal property  owned  in  common  with  others":  See  cases  cited. 

The  assignments  in  this  case,  then,  were  good  to  convey  the 
interest  in  the  trees,  such  interest  having  been  severed  by  the 
first  sale  by  the  Holbrooks,  who  then  owned  the  fee  in  the  land, 
and  having  thus  become  chattels  personal,  Kingsley  might 
properly  bring  this  suit:  Cvdworth  v.  Scott,  41  N.  H.  456; 
Humer  v.  Preecott^  43  Id.  277.  The  verdict  will  not  be  set 
aside  because  the  writing  of  defeasance  wah  wrongfully  ad- 
mitted, as  the  ruling  was  against  the  prevailing  party. 

Judgment  on  the  verdict 
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Whbthsb  Salb  of  Gsownro  Tbkbs  is  Sale  ow  Istxbvst  in  Land 
within  the  statate  of  frands,  is  a  qaestion  upon  which  there  is  an  ineoon- 
cilable  conflict  of  anthority.  B7  one  line  of  cases  the  qnestion  is  answered 
in  the  affirmative:  Teal  v.  Auty^  2  Brod.  &  B.  99;  S.  C,  4  Moore,  542; 
SeortU  V.  BaxaO,  1  Yonnge  &  J.  396;  Kennedy  v.  BoUnsan,  2  Craw,  ft  D.  113; 
Hhodee  v.  Baker,  1  I.  R.  C.  L.  488;  Oioena  v.  Lewie,  46  Ind.  488;  S.  C,  15 
Am.  Brep.  295;  Armstrong  v.  Laweon,  73  Ind.  498;  Coc^  v.  Peters  Box  and 
Lumber  Co,,  87  Id.  531;  Harrell  v.  Miller,  35  Miss.  700;  S.  C,  72  Am.  Deo. 
154;  PiOney  v.  Day,  6  N.  H.  430;  S.  C.  25  Am.  Deo.  470;  Olmstead  v.  Niles, 
I N.  H.  522;  Howe  v,  BatehMer,  49  Id.  204;  Slocum  v.  Seymour,  36  N.  J.  L. 
138;  S.  C,  13  Am.  Rep.  432;  Oreen  v.  Armstrong,  1  Denio,  550;  Bank  qf 
Lansingburgh  v,  Crary,  1  Barb.  542;  545;  Warren  v.  Leland,  2  Id.  613;  Pierre- 
poni  V.  Barnard,  5  Id.  364;  SUvemaU  y.  Cole,  12  Id.  685;  BenneU  v.  Scuti, 
18  Id.  347;  Varebeck  v.  Boe,  50  Id.  302;  Goodyear  v.  VaOmrgh,  57  Id.  243; 
McGregor  ▼.  Brown,  10  N.  Y.  114;  KiUmore  v.  Bowlett,  48  Id.  569,  570;  MueU 
▼.  Burnett,  4  Jones,  249;  S.  C,  69  Am.  Dec.  744;  YeaJds  v.  Jacob,  33  Pa.  St 
376;  Ifuffv,  McCauley,  53  Id.  206,  210;  Paulson's  Appeal,  61  Id.  294;  Bowers 
V.  .8^»uwr«,  95  Id.  477;  Buck  v.  Pickwell,  27  Vt.  157;  ^ZZuon  v.  Brigftam,  38 
Id.  64;  ^ter/m^  v.  Baldwin,  42  Id.  306;  MacdonneU  ▼.  McKay,  15  Grant's  Ch. 
391;  Summers  ▼.  Coo£^  28  Id.  179;  and  see  Benjamin  on  Sales,  4th  Am.  ed., 
by  Bennett^  sec  120;  1  Washburn  on  Real  Property,  6th  ed.,  14.  A  num- 
ber of  these  cases,  however,  rather  turn  on  the  point  that  in  them  the  agree- 
ment was  not  made  with  a  view  to  the  immediate  severance  of  the  timber. 
In  Owens  v.  Lewis,  supra,  Buskirk,  J.,  thus  states  the  doctrine:  "A  parol 
agreement  for  the  sale  of  growing  trees,  the  trees  to  be  severed  and  taken 
from  the  land  by  the  vendee,  as  in  this  case,  will  amount  to  a  license  for  the 
vendee  to  enter  upon  the  vendor's  land  for  the  purpose  of  making  such  sev- 
erance; and  if  such  license  is  not  revoked  before  the  trees  are  severed,  the 
title  to  the  trees  will  vest  in  the  vendee,  and  the  license  after  severance  will 
beoome  coupled  with  an  interest  and  irrevocable,  and  the  vendee  will  have  a 
perfect  right  to  enter  and  remove  the  trees  thus  severed;  but  if  before  the 
trees  are  severed,  the  vendor  should  revoke  such  license,  no  title  will  pass  to 
the  vendee,  and  no  rights  will  vest  by  virtue  of  such  contract."  This  view  is 
maintained  by  a  number  of  the  above  decisions,  including  those  from  In- 
diana, and  virtually  by  the  following  from  Massachusetts:  Ckiflin  v.  Carpen' 
ier,  4  Met.  580;  S.  C,  38  Am.  Dec  381;  KeMeUm  v.  Bikes,  8  Met.  34;  Nelson 
V.  Nelson,  6  Gray,  385;  Douglas  v.  Shumway,  13  Id.  498,  502;  Oiles  v. 
Bimonds,  15  Id.  441;  S.  0.,  77  Am.  Dec  373;  Burton  v.  Scherpf,  1  Allen,  133, 
135;  Parsons  v.  SrM,  5  Id.  578,  580;  Drake  v.  Wells,  11  Id.  141;  Delaney  v. 
Boot,  99  Mass.  5^,  548;  White  v.  Foster,  102  Id.  378;  Poor  v.  Oakman,  104 
Id.  309,  316. 

On  the  other  hand,  a  sale  of  growing  trees  is  held  to  be  a  sale  of  chatteli 
only:  1  Greenl.  Ev.,  sec.  271;  Anonymous,  1  Ld.  Raym.  182;  Bostwick  v. 
Leach,  3  Day,  476,  484;  ByasH  v.  Beese,  4  Met.  (Ky.)  372;  S.  C,  83  Am.  Dec 
481;  Cain  v.  McOmre,  13  B.  Mon.  340;  Erskine  v.  Plummer,  7  Mc  447;  S.  C, 
22  Am.  Dec  216;  Smith  v.  Bryan,  5  Md.  141;  S.  C,  59  Am.  Dec  104;  Pur- 
ner  v.  Piercy,  40  Md.  212;  and  see  Smith  v.  Surman,  9  Bam.  ft  0.  561;  S.  C., 
4  Man.  ft  R.  455;  but  the  reason  for  so  holding  in  several  of  these  cases 
was  that  the  sale  was  made  in  prospect  of  immediate  separation  from  the 
land.  This  distinction  was  observed  in  thobmost  recent  English  case  on  this 
subject,  that  of  Marshall  v.  Oreen,  L.  R.  1  0.  P.  D.  35;  S.  C,  33  L.  T.  40^ 
in  which  it  was  decided  that  a  sale  of  growing  timber,  to  be  taken  away  as 
soon  as  possible  by  the  purchaser,  is  not  a  contract  for  the  sale  of  land,  or 
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«ny  interest  therein,  within  the  statute  of  f rands;  Coleridge,  G.  J.,  saying: 
"  The  propoeitioii  is,  that  where  the  thing  sold  is  to  derive  no  benefit  from 
the  land,  and  is  to  be  taken  away  immediately,  the  contract  is  not  for  an  in- 
terest in  land."  An  agreement  for  the  sale  of  trees  growing  in  a  nursery, 
and  raised  to  be  sold  and  transplanted,  seems  plainly  not  a  contract  for  the 
aale  of  an  interest  in  or  ooooeming  laadsi  within  the  statute:  Whitmank  v. 
ITaOer,  1  Met  813. 


Lawbbnob  V.  Smith. 

[46  New  OuiPSHisn,  688.1 
Cinzxsi  OF  Ohx  State,  if  Ditlt  Sebyid  with  Trubtkx  PBOona  ik  An* 
OTHSB,  MUST  Appxab  avip  Answbr,  or  judgment  will  be  rendered  against 
him  upon  his  default;  but  he  will  not  be  charged  as  trustee,  if  it  appears 
on  diadoeure  that  he  had  no  property  of  the  principal  debtor  in  the 
latter  state,  and  is  not  liable  to  him  upon  any  debt  or  contract  to  be  paid 
or  performed  therein. 

Debt  on  a  judgment.  The  defendant,  a  citizen  of  Massa- 
chusetts, was  served  with  process,  as  trustee  of  one  Ramsbot- 
tom,  while  temporarily  in  New  Hampshire.  The  defendant 
made  default  in  the  original  action,  and  judgment  was  ren- 
dered against  him.  It  was  agreed  that  judgment  in  the  pres- 
ent action  should  be  entered' for  the  plaintiff  or  the  defendant, 
according  to  the  opinion  of  the  court. 

/.  S.  H.  Frink,  for  the  plaintiff. 

TF.  B.  Smally  for  the  defendant. 

By  Court,  Bell,  C.  J.  It  is  entirely  immaterial  in  this  case 
whether  the  proceedings  are  regular  or  otherwise,  or  whether 
they  are  erroneous  or  not,  if  the  court  had  jurisdiction  of  the 
cause  and  of  the  parties.  The  law  has  provided  certain  modes 
of  proceeding  for  setting  aside  the  judgments  of  courts  if  they 
are  irregular,  and  for  reversing  them  if  erroneous;  and  all 
parties  are  bound  to  resort  to  these  legal  remedies,  if  they 
have  occasion.  But  so  long  as  the  judgment  of  a  court  of 
competent  jurisdiction  to  try  and  determine  cases  of  the  same 
class,  founded  upon  such  notice  of  the  proceeding  as  the  law 
requires,  to  give  jurisdiction  of  the  parties,  remains  in  force, 
and  is  not  set  aside  nor  reversed,  it  cannot  be  revised  collat- 
erally. In  a  suit  founded  upon  such  judgment,  the  record  is 
incontrovertible,  and  every  other  court  is  bound  to  assume 
that  the  judgment  is  rightfully  and  properly  rendered.  In 
the  case  of  the  higher  courts  of  general  jurisdiction,  any  de* 
parture  from  the  usual  course  of  proceeding  constitutes  an 
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irregularity,  or  error  at  most,  though  in  the  case  of  very  in- 
ferior tribunals,  the  jurisdiction  may  be  limited  to  particular 
modes  of  procedure.  The  jurisdiction  of  every  court  as  to  the 
case  and  person  is  always  open  to  inquiry;  and  if  it  appears 
or  is  shown  that  a  judgment  was  rendered  by  a  court  without 
jurisdiction,  the  judgment  will  be  held  a  mere  nullity. 

That  the  court  here  had  jurisdiction  of  all  cases  of  foreign 
attachment  is  not  questioned,  and  it  is  not  understood  to  be 
questioned,  that,  if  the  suit  had  been  against  the  present  de- 
fendant, as  the  principal  defendant  in  that  case,  the  service  of 
the  writ  was  quite  sufficient,  and  the  jurisdiction  of  the  court, 
as  to  the  person  of  the  defendant,  perfect.  The  same  rules 
apply  to  both. 

But  the  position  taken  by  the  defendant  is,  that  the  court 
has  no  jurisdiction  over  the  property  of  the  principal  defend- 
ant in  the  hands  of  the  supposed  trustee,  though  the  process 
is  properly  served  on  both  the  principal  defendant  and  the 
trustee,  because  the  court,  in  proceedings  of  this  kind,  must 
have  jurisdiction  over  the  property  alleged  to  be  in  the  hands 
of  the  trustee,  as  well  as  over  the  person  of  the  trustee.  It  is 
clear,  that  in  all  actions  at  law  of  a  local  character,  that  is^ 
where  the  subject  of  the  litigation  is  land  or  its  incidents,  the 
court  must  have  jurisdiction  of  the  property,  or  the  judgment 
will  not  bind  the  title  to  it.  So  that  the  question  here  is, 
whether  a  person,  who  has  in  his  hands  personal  property  of  a 
debtor  for  which  he  n)ight  be  rightfully  charged  as  trustee  in 
the  courts  of  his  domicile,  can  be  charged  as  trustee  for  the 
same  property  in  the  courts  of  any  other  jurisdiction  in  which 
he  and  the  debtor  may  be  found,  and  duly  served  with  process. 

The  general  principle  is  very  clear  that  debitum  et  coiUractu$ 
sunt  nullius  loci,  —  debts  and  obligations  are  not  local.  They 
are  incident  to  and  accompany  the  person  wherever  he  may  be 
found,  so  that,  as  the  general  rule,  a  debtor,  or  contractor,  or 
party  answerable  for  personal  property,  is  chargeable  in  any 
place  where  he  is  served  with  process.  It  is  contended  that 
the  case  of  the  trustee  process  is  an  exception  to  this  rule; 
that  it  is  not  enough  that  a  party  is  regularly  served  with  the 
process  of  the  court  within  the  jurisdiction  where  he  is  at  the 
time.  He  cannot  be  charged  as  a  trustee  except  in  the  juris- 
diction where  he  resides. 

"  Proceedings  by  creditors  against  the  personal  property  of 
their  debtor  in  the  hands  of  third  persons,  or  against  debts  due 
to  him  by  third  persons,  are  treated  as  in  some  sense  proceed- 
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ings  in  rem.  In  all  theBe  cases  the  same  principle  prevails 
that  the  judgment  acting  in  rem  shall  be  held  conclusive  upon 
the  title  and  transfer  and  disposition  of  the  property  itself,  in 
whatever  place  the  same  property  may  afterwards  be  found, 
and  by  whomsoever  the  latter  may  be  questioned,  and  whether 
it  be  directly  or  incidentally  brought  in  question.  In  the  last 
class  of  cases,  we  are  specially  to  bear  in  mind  that  to  make 
any  judgment  effectual  the  court  must  possess  and  exercise  a 
rightful  jurisdiction  over  the  reSj  and  also  over  the  person,  as 
far  as  the  res  is  concerned,  otherwise  it  will  be  disregarded. 
And  if  the  jurisdiction  over  the  res  be  well  founded,  but  not 
over  the  person,  except  as  to  the  rea,  the  judgment  wiU  not  be 
either  conclusive  or  binding  upon  the  party  in  personam,  al* 
though  it  may  be  in  rem  ":  1  Oreenl.  Ev.,  sees.  542,  543. 

In  Jones  v.  ComingSy  6  N.  H.  497,  it  appeared  by  the  writ 
that  the  plaintiff  and  the  principal  defendant  were  inhabitants 
of  another  state.  The  trustee,  in  his  plea,  alleged  that  he  was 
an  inhabitant  of  the  state  of  Vermont.  The  plea  was  held  to 
be  in  its  nature  a  plea  to  the  jurisdiction  of  the  court,  and  as 
such  clearly  bad.  The  action  was  brought  in  the  proper  court, 
— if  any  court  of  the  state  had  jurisdiction,  —  and  the  trustee 
was  required  to  answer  further.  But  it  was  held  that  if  all 
the  parties  should  be  found  to  be  inhabitants  of  another  state, 
the  trustee  could  not  be  charged  in  the  suit  unless  he  had 
goods  of  the  principal  in  his  hands  in  this  state  at  the  time  the 
writ  was  served  upon  him,  or  had  contracted  to  pay  money,  or 
deliver  goods  to  the  principal  at  some  particular  place  in  this 
state.  In  general,  mere  choses  in  action  are  to  be  considered, 
with  respect  to  a  suit  of  this  kind,  as  local,  and  not  as  follow- 
ing the  person  of  the  trustee  to  any  place  where  he  may  be 
transiently  found.  This  decision  is  placed  on  the  ground 
that  the  court  have  jurisdiction  in  trustee  suits  where  the 
trustee  is  resident  in  another  state,  and  that  under  proper  cir- 
cumstances the  trustee  may  be  charged,  though  it  appears 
that  all  parties  are  resident  out  of  the  state. 

In  Sawyer  v.  Thompson,  24  N.  H.  510,  no  one  of  the  parties 
was  ever  domiciled  in  the  state.  Woods,  J.,  says:  ^^  Mere  choses 
in  action  are  considered  with  reference  to  the  trustee  process 
as  local,  and  not  as  following  the  person  of  the  trustee 
wherever  he  may  transiently  be  found.  The  trustee  and 
principal  debtor  are  described  as  inhabitants  of  the  state  at 
the  date  of  the  writ;  but  that  is  not  decisive  of  the  fact,  and 
cannot  conclude  the  party  upon  that  point.     The  ruling  in 
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favor  of  the  trustee  did  not  rest  simply  upon  the  ground  of  the 
foreign  residence  of  the  trustee,  but  also  upon  the  ground  that 
he  owed  no  debt  or  duty  to  the  principal  to  be  performed  here. 
The  issue  will  not  preclude  the  right  to  make  the  defense 
relied  upon.  It  is  not  merely  whether  the  trustee  has  goods, 
money,  or  credits  of  the  principal  debtor  in  his  hands,  but 
whether  he  has  them  under  such  circumstances .  that  he  is 
answerable  for  them  in  this  jurisdiction  where  he  is  sum- 
moned  A  chose  in  action  in  reference  to  the  foreign 

attachment  process  stands  upon  the  same  ground  as  chattels 
of  the  principal  debtor  found  in  possession  of  the  trustee, 
located  and  deliverable  by  him  in  another  state.  The  trustee 
is  no  more  answerable  for  the  chose  in  action  payable  in  a 
foreign  jurisdiction  than  for  the  goods  that  are  located  there." 

In  Young  v.  RosSf  31  N.  H.  201,  where  in  process  of  foreign 
attachment  the  parties  were  all  non-residents,  but  the  trustee 
being  in  this  state  temporarily,  and  having  in  his  possession 
notes  and  money  belonging  to  the  principal  defendant,  the 
process  was  served  upon  him  here,  and  the  principal  after- 
wards appeared  and  answered  to  the  action,  it  was  held  that 
the  trustee  was  chargeable.  Voluntary  appearance  gave  the 
court  jurisdiction  so  far  as  the  principal  defendant  was  con- 
cerned: Libbey  v.  HodgdoUy  9  Id.  396.  The  trustee  con- 
tended that,  as  he  resided  in  the  state  of  Maine,  and  was  in 
this  state  at  the  time  the  writ  was  served  upon  him  only  for 
a  temporary  purpose,  the  court  had  no  jurisdiction  to  charge 
him  as  trustee,  notwithstanding  he  may  have  bad  the  two 
notes  and  the  proceeds  of  the  others  belonging  to  the  princi- 
pal defendants  in  his  possession  in  this  state  when  service  was 
made  upon  him.  Upon  the  principle  that  where  an  attach- 
ment is  made  the  court  obtains  jurisdiction  and  the  service 
may  afterwards  be  completed  and  judgment  obtained,  the 
trustee  must  be  held.  The  property  was  attached  while  in 
his  possession  in  this  state.  If  he  had  not  had  the  property 
with  him,  but  had  left  it  at  his  residence  in  Maine,  it  could 
not  be  said  that  it  was  attached  here.  The  two  last  cases  are 
evidently  decided  upon  the  authority  of  the  case  of  Jone^  v. 
ComingSj  6  N.  H.  497,  and  sustain  that  decision. 

Upon  these  decisions,  vrith  which  there  is  none  here  in  con- 
flict, we  think  that  the  law  may  be  stated  that  the  inhabitants 
of  other  jurisdictions,  upon  whom  service  of  process  is  made 
within  our  jurisdiction,  are  bound  to  appear  and  answer  to  the 
action,  and  make  their  defense;  and  if  they  negleot  to  appear 
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after  due  notice,  judgment  will  be  and  may  rightfully  be  en- 
tered again&t  them  on  their  default.  The  court,  by  the  due 
service  of  the  process,  acquire  jurisdiction  of  the  person,  so 
that  judgment  may  be  properly  rendered  against  them  if  they 
do  not  answer.  If  on  disclosure  it  appears  that  the  trustee 
had  not,  at  the  time  of  the  service  of  the  process,  any  property 
of  the  principal  defendant  in  this  state,  and  was  not  holden 
upon  any  debt  or  contract  to  be  paid  or  discharged  in  this 
state,  he  will  not  be  charged;  not  for  want  of  jurisdiction  of 
the  case  and  person  and  subject-matter,  but  because  the  courts 
here  hold  that  in  such  case  the  trustee  is  not  chargeable,  since 
their  judgment  will  not  affect  the  title  to  property  out  of  the 
state,  and  consequently  the  trustee  could  not  be  protected  by  it. 

Here  there  was  no  disclosure.  The  trustee  was  duly  sum- 
moned, and  had  opportunity  to  show  his  case,  but  did  not. 
He  thereby  admitted  the  charge  in  the  writ,  and  was  justly 
charged  on  his  default.  If  he  had  had  nothing  in  his  hands, 
it  would  be  no  ground  of  relief  from  such  judgment.  It  would 
not  be  a  stronger  case  that  he  had  property  for  which  he  ought 
not  to  be  charged,  and  did  not  show  it,  Nothing  in  this  case 
shows  that  the  trustee  had  not  some  property  in  this  state,  or 
some  debt  payable  here,  for  which,  if  he  had  made  a  disclos- 
ure, he  would  have  been  properly  charged. 

Judgment  for  the  plaintiff. 


JUDQMEHT  BT  DbTAULT  MAT  BB  EnTKBXD  AOAn«8T  QABlTXaBn:  NotS   to 

SeBsUnu  v.  SteeaUy  46  Am.  Dec.  345. 

Gabitishbb  caxnot  Attack  JuDoiCBirr  nv  Prdicipal  AonoN  beoMiae  of 
mere  errors  or  uregalarities:  Note  to  Seashna  v.  SteBenSf  46  Am.  Deo.  844; 
Fierce  t.  Carleion,  54  Id.  405;  Ounn  v.  HoweU^  73  Id.  484;  &  C,  62  Id.  786; 
Earl  V.  Maiheney,  60  Ind.  205,  citiag  the  principal  case. 

Noh-bxsidbnt,  when  8ubjbo7  to  GABNisHKXirr:  See  Mo^fmeum  n  8^1^ 
r,  76  Am.  Dec.  662»  663. 
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Statb  V.  MlLLBR. 

ri  Tbooic,  866.1 

Am  OF  LaoiSLATOBB  n  Contract.  —Act  of  legialataxe  giaatiiig 

priTilegw  to  a  body  of  men  and  ozempting  them  from  taiatiaQ  baoomei^ 
when  aooepted,  a  oontract^  protected  from  being  impaired,  by  the  consti- 
tation  of  the  United  States.  Bat  if  the  act  reserves  the  right  to  repeal^ 
the  company  take  the  charter  snbject  to  sndh  alteration  as  the  legislature 
deem  expedient. 

No  Ibrkpxalabui  Gontraot  oav  Result  wbpu  Provisions  in  Gbabtxe 
which  are  made  in  terms,  snbject  to  be  altered,  amended,  or  repealed  at 
the  pleasure  of  the  power  granting  theoL 

Whsrb  Chartkr  Provides  that  Bight  is  Rbservbd  to  Alter  or  Amsvd 
It  whenever  the  public  good  may  reqnire,  the  legislatoxo  is  the  jndga 
when  that  time  comes,  as  that  body  is  the  proper  tribunal  to  detenniiM 
what  the  public  good  requires  in  all  matters  of  legislation. 

Mere  General  Words  of  Repeal  in  Act  will  not  a£fect  the  provisuna 
of  charters  given  to  private  or  municipal  oorporations;  but  a  provisioa  in 
an  inconsistent  act,  that  "all  other  acts  and  parts  of  acts,  whether 
special,  local,  or  otherwise,  inconsistent  with  the  provisums  of  this  Ad^ 
are  hereby  repealed,"  will  have  that  efibct. 

OxNBRAL  Act  Repealing  Provisions  in  Corporate  Charter  Relateno 
TO  Taxation.  — Where,  by  the  terms  of  their  charter,  which  the  legis* 
latnre  reserve  the  right  to  alter  or  repeal,  a  railroad  company  are  to  bo 
taxed  one  and  a  half  per  cent  on  the  cost  of  the  road  as  soon  as  the  net 
proceeds  shall  equal  seven  per  cent,  and  no  other  tax  is  to  be  levied  npaa 
them,  and  a  subsequent  legislature  by  a  general  tax  law  subjected  to 
taxation  the  real  estate  of  all  private  corporations  "except  those  which 
by  virtue  of  any  irrepealable  contract  in  their  charters,  or  other  oontnots 
with  the  state,"  are  expressly  exempt  from  taxation,  and  where  said  act 
repealed  all  acts  whether  special  or  local  inconsifltent  with  its  provisicos, 
this  last  general  law  repeals  the  provision  in  the  railroad  charter  and 
subjects  the  property  of  the  latter  to  the  system  of  taxation  therein  pr»> 
▼idedfor. 
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Certiorari.    The  opinion  states  the  case. 
LUtlCy  for  the  prosecutor. 
Vajiattaj  for  the  defendant. 

By  Court,  Elmer,  J.  This  certiorari  is  prosecuted  by  the 
Morris  and  Essex  Railroad  Company  to  test  the  legality  of 
the  tax  assessed  for  state,  county,  and  township  purposes, 
upon  their  real  estate  in  the  township  of  Morris,  valued  at 
sixty  thousand  dollars.  The  principal  office  of  the  company 
is  admitted  to  be  in  the  city  of  Newark,  and  this  tax  is  as- 
sessed upon  their  station  and  track  within  the  bounds  of  the 
township  of  Morris.  The  fifteenth  section  of  the  charter  of 
this  company  provides  that,  "  as  soon  as  the  net  proceeds  of 
said  railroad  shall  amount  to  seven  per  cent  upon  its  cost,  the 
said  corporation  shall  pay  to  the  treasurer  of  this  state  a  tax 
of  one  half  of  one  per  centum  on  the  cost  of  said  road,  to  be 
paid  annually  thereafter  on  the  first  Monday  of  January  of 
each  year;  provided  that  no  other  tax  or  impost  shall  be  levied 
or  assessed  upon  the  said  company."  This  section  has  been  | 
held  to  exempt  the  company  from  any  tax  other  than  that ' 
specified,  as  well  before  the  tax  of  one  half  per  cent  shall  be- ; 
come  payable  to  the  state  as  afterwards:  State  v.  Mintony  23 
N.  J.  L.  529;  State  v.  Bentley,  23  Id.  632. 

But  it  is  insisted  that  the  tax  law  of  1862,  under  which  this 
tax  was  assessed,  has  altered  this  provision,  and  subjected  this 
and  the  other  railroad  companies  in  this  state,  whose  charters 
are  repealable  to  the  tax  thereby  imposed,  and  has  exempted 
them  from  any  tax  payable  to  the  treasurer  of  the  state.  The 
first  question  therefore  to  be  decided  is,  whether  the  charter  of 
the  Morris  and  Essex  Railroad  is  subject  to  repeal  or  altera- 
tion by  the  legislature  against  the  consent  of  the  company. 

Section  20  of  the  original  charter,  acts  of  1835,  p.  32,  de- 
clares '^  that  the  legislature  reserve  to  themselves  the  right  to 
alter,  amend,  or  repeal  this  act  whenever  they  think  proper." 
A  supplement,  passed  in  1836,  declares  '^  that  the  legislature 
reserve  to  themselves  the  right  to  alter  or  amend  this  supple- 
ment, or  the  act  to  which  this  is  a  supplement,  whenever  the 
public  good  may  require  it."  That  an  act  granting  corporate 
privileges  to  a  body  of  men  and  expressly  exempting  them 
from  taxation  becomes,  when  accepted,  a  contract  which  is 
protected  by  the  constitution  of  the  United  States  from  being 
impaired,  is  too  well  established  by  judicial  decisions,  by  the 
action  of  the  legislature,  and  the  acquiescence  of  the  people,  to 
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Statb  V.  Miller, 

ri  VboOM,  868.1 

Aor  ov  LniBLATUBa  is  Contract.  —  Act  of  legialatiizo  gnntiiig  oofponte 
privileges  to  a  body  of  men  and  exempting  them  from  taxation  beoomea^ 
when  aooepted,  a  contract,  protected  from  being  impaired,  by  the  oonsti- 
tation  of  the  United  States.  Bat  if  the  act  reserves  the  right  to  repeal, 
the  company  take  the  charter  subject  to  such  alteration  as  the  legislature 
deem  expedient. 

No  Ibexpealabls  Gontraot  can  Bbsvlt  fbok  Psovisions  in  Chabtib 
which  are  made  in  terms,  snbject  to  be  altered,  amended,  or  repealed  at 
the  pleasure  of  the  power  granting  them. 

Whsrb  Chabter  Provibes  that  Riqht  is  Reserved  to  Alteb  ob  Amend 
It  whenever  the  public  good  may  require,  the  legislature  is  the  judge 
when  that  time  comes,  as  that  body  is  the  proper  tribunal  to  determiiM 
what  the  public  good  requires  in  all  matters  of  legislation. 

Mxbb  General  Words  of  Repeal  in  Aot  will  not  afifoct  the  provisiaiii 
of  charters  given  to  private  or  municipal  corporations;  but  a  provisioii  in 
an  inconsistent  act,  that  "all  other  acts  and  parts  of  acts,  whether 
special,  local,  or  otherwise,  inconsistent  with  the  provisions  of  this  aot^ 
are  hereby  repealed,"  will  have  that  effect. 

OxNXBAL  Act  Repealino  Provisions  in  Gobpobatb  Chabteb  Relatino 
to  Taxation.  —  Where,  by  the  terms  of  their  charter,  which  the  legis- 
lature reserve  the  right  to  alter  or  repeal,  a  railroad  company  are  to  be 
taxed  one  and  a  half  per  cent  on  the  cost  of  the  road  as  soon  as  the  net 
proceeds  shall  equal  seven  per  cent,  and  no  other  tax  is  to  be  levied  upon 
them,  and  a  subsequent  legislature  by  a  general  tax  law  subjected  to 
taxation  the  real  estate  of  all  private  corporations  "  except  those  which 
by  virtue  of  any  irrepealable  contract  in  their  charters,  or  other  contracts 
with  the  state,"  are  expressly  exempt  from  taxation,  and  where  said  aot 
repealed  all  acts  whether  special  or  local  inconsutent  with  its  provisions, 
this  last  general  law  repeals  the  provision  in  the  railroad  charter  and 
subjects  ^e  property  of  the  latter  to  the  system  of  taxation  therein  pro- 
vided for. 
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Certiorari.    The  opinion  states  the  case. 
Liitley  for  the  prosecutor. 
VaTiatta,  for  the  defendant. 

By  Court,  Elmer,  J.  This  certiorari  is  prosecuted  by  the 
Morris  and  Essex  Railroad  Company  to  test  the  legality  of 
the  tax  assessed  for  state,  county,  and  township  purposes, 
upon  their  real  estate  in  the  township  of  Morris,  valued  at 
sixty  thousand  dollars.  The  principal  oflBce  of  the  company 
is  admitted  to  be  in  the  city  of  Newark,  and  this  tax  is  as- 
sessed upon  their  station  and  track  within  the  bounds  of  the 
township  of  Morris.  The  fifteenth  section  of  the  charter  of 
this  company  provides  that,  "  as  soon  as  the  net  proceeds  of 
said  railroad  shall  amount  to  seven  per  cent  upon  its  cost,  the 
said  corporation  shall  pay  to  the  treasurer  of  this  state  a  tax 
of  one  half  of  one  per  centum  on  the  cost  of  said  road,  to  be 
paid  annually  thereafter  on  the  first  Monday  of  January  of 
each  year;  provided  that  no  other  tax  or  impost  shall  be  levied 
or  assessed  upon  the  said  company."  This  section  has  been  { 
held  to  exempt  the  company  from  any  tax  other  than  that ' 
specified,  as  well  before  the  tax  of  one  half  per  cent  shall  be-  ; 
come  payable  to  the  state  as  afterwards:  State  v.  Minton^  23 
N.  J.  L.  529;  State  v.  BenUey,  23  Id.  532. 

But  it  is  insisted  that  the  tax  law  of  1862,  under  which  this 
tax  was  assessed,  has  altered  this  provision,  and  subjected  this 
and  the  other  railroad  companies  in  this  state,  whose  charters 
are  repealable  to  the  tax  thereby  imposed,  and  has  exempted 
them  from  any  tax  payable  to  the  treasurer  of  the  state.  The 
first  question  therefore  to  be  decided  is,  whether  the  charter  of 
the  Morris  and  Essex  Railroad  is  subject  to  repeal  or  altera- 
tion by  the  legislature  against  the  consent  of  the  company. 

Section  20  of  the  original  charter,  acts  of  1835,  p.  32,  de- 
clares "  that  the  legislature  reserve  to  themselves  the  right  to 
alter,  amend,  or  repeal  this  act  whenever  they  think  proper." 
A  supplement,  passed  in  1836,  declares  ^^  that  the  legislature 
reserve  to  themselves  the  right  to  alter  or  amend  this  supple- 
ment, or  the  act  to  which  this  is  a  supplement,  whenever  the 
public  good  may  require  it."  That  an  act  granting  corporate 
privileges  to  a  body  of  men  and  expressly  exempting  them 
from  taxation  becomes,  when  accepted,  a  contract  which  is 
protected  by  the  constitution  of  the  United  States  from  being 
impaired,  is  too  well  established  by  judicial  decisions,  by  the 
action  of  the  legislature,  and  the  acquiescence  of  the  people,  to 
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be  questioned.     But  the  weight  of  authority  is  equally  de- 
cisive that  if  the  act  reserves  a  right  of  repeal,  the  com- 
pany takes  the  charter,  and  the  contract  thereby  implied  or 
expressed,  subject  to  such  alterations  as  the  legislature  may 
deem  expedient:  Angell  and  Ames  on  Corporations,  7th  ed., 
sec.  767,  and  cases  in  notes;  3  Kent's  Com.,  10th  ed.,  306. 
No  "  irrepealable  contract "  can  result  from  provisions  in  a 
charter   which  are   made  in  terms  subject    to    be  altered, 
amended,  or  repealed  at  the  pleasure  of  the  power  granting 
them,  any  more  than  a  contract  in  any  other  manner  entered 
into  which  contains  an  express  provision  that  it  shall  be  sub- 
ject to  be  abrogated  or  altered  at  the  pleasure  of  one  of  the 
parties,  can  be  considered  as- an  "irrepealable  contract."    In 
the  cases  of  Erie  &  K  E.  R.  R.  Co.  v.  Casey,  26  Pa.  St.  301, 
and  Miners^  Bank  v.  United  States,  1  G.  Greene,  553,  it  was  held 
that  where  the  right  to  resume  the  privileges  granted  was  re- 
served only  in  cases  of  their  abuse  or  misuse,  the  legislature 
were  the  solo  judges  of  such  abuse  or  misuse,  and  could  repeal 
without  a  judicial  investigation.    The  charter  in  question  r^ 
serves  the  right  to  alter  or  amend  whenever  the  public  good 
may  require;  and  that  the  legislature  is  the  proper  tribunal  to 
determine  what  the  public  good  requires  in  all  matters  of  legis- 
lation is  too  plain  to  be  questioned.     Does,  then,  the  tax  law 
of  1862  alter  or  amend  the  provisions  in  the  charter  of  the 
prosecutors,  exempting  them  from  such  a  tax  as  has  been  as- 
sessed on  them?    This  depends  upon  the  determination  of  the 
question  whether  the  provisions  of  that  law  are  plainly  incon- 
sistent with  that  exemption.     It  is  well  settled  that  mere  gen- 
eral words  of  repeal  will  not  aflfect  the  provisions  of  private  or 
municipal  corporations.     But  this  law  enacts,  in  very  specific 
and  precise  terms,  that  "all  other  acts  and  parts  of  acts, 
whether  special  or  local  or  otherwise,  inconsistent  with  the 
provisions  of  this  act,  are  hereby  repealed." 

In  the  case  of  State  v.  Collectors  of  Jersey  City,  30  N.  J.  L.  112, 
decided  at  June  term,  1862,  of  this  court,  it  was  held,  that  by 
virtue  of  this  clause,  all  the  provisions  of  the  charter  of  Jersey 
City  respecting  taxation,  inconsistent  with  it,  were  thereby 
altered  and  made  to  conform  to  the  general  tax  law  of  the 
state.  And,  in  my  opinion,  this  clause  shows  a  clear  intention 
of  the  legislature  to  alter  the  mode  of  taxation  before  prescribed 
in  all  other  special  acts  they  had  the  power  to  interfere  with. 
Section  7  of  this  law  (Acts  of  1862,  p.  348)  enacts  "  that  all 
real  and  personal  estate  within  this  state,  whether  owned  by 
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individaals  or  corporations,  shall  be  liable  to  taxation  in  the 
manner  and  subject  to  the  exemptions  hereinafter  specified." 
Section  8  enacts  "that  all  private  corporations  of  this  state,  ex- 
cept those  which,  by  virtue  of  any  irrepealable  contract  in 
their  charters,  or  other  contracts  with  this  state,  are  expressly 
exempt  from  taxation,  shall  be  and  hereby  are  required  to  be 
respectively  assessed  and  taxed."  Section  13  enacts  "that  the 
real  estate  of  private  corporations  situate  within  this  state 
shall  be  assessed  to  said  corporation  in  the  township  or  ward 
in  which  it  is  located,  in  the  same  manner  as  the  real  estate 
of  individuals;  and  the  amount  of  such  assessment  shall  be 
deducted  from  the  amount  of  the  capital  stock  and  surplus 
and  funded  debt,  or  of  the  valuable  assets  of  the  said  corpora- 
tion." 

As  these  provisions  are  plainly  inconsistent  with  that  part 
of  the  act  incorporating  the  Morris  and  Essex  Railroad  Com- 
pany, which  requires  them,  in  a  certain  contingency,  to  pay  a 
tax  to  the  treasurer  of  the  state,  and  exempts  them  from  all 
other  taxes,  and  as  the  contract  in  this  charter  is  not  an  irre- 
pealable contract,  but  is  subject  to  be  abrogated  or  changed  by 
the  legislature,  it  only  remains  to  inquire  whether  there  is  any 
other  contract  with  the  state  expressly  exempting  them.  No 
such  contract  outside  of  the  charter  is  alleged.  But  it  is  in- 
sisted for  the  company  that  the  words  "  other  contracts  with 
this  state  "  mean  any  other  contracts  than  irrepealable  con- 
tracts in  their  charters,  and  therefore  include  repealable  con- 
tracts in  their  charters.  I  am  not  able,  however,  to  adopt  this 
construction,  because  it  makes  the  two  clauses  of  the  excep* 
tion  in  effect  contradictory,  and  rejects  the  word  "irrepealable" 
as  wholly  superfluous  and  unnecessary.  If  the  legislature 
meant  to  except  from  the  operation  of  this  law  all  corpora- 
tions which  are  in  terms  expressly  exempted  from  taxatioui 
this  meaning  could  have  been,  and  doubtless  would  have  been, 
plainly  expressed  in  unambiguous  terms.  If  the  word  "irre- 
pealable" had  been  omitted,  and  the  language  had  been^  "by 
virtue  of  any  contract  in  their  charters,  or  other  contracts 
with  this  state,"  there  could  be  no  doubt  of  the  meaning.  Bui 
the  word  "irrepealable"  has  been  used  evidently  for  a  pur- 
pose, and  ill  my  opinion  the  result  is,  that  the  exception  doeii 
not  apply,  unless  there  is  a  contract  in  an  irrepealable  charter, 
or  by  some  provision  other  than  that  contained  in  the  charter 
itself.  The  object  of  the  exception  evidently  was  to  avoid 
<ven  the  appearance  of  attempting  to  pass  a  law  in  contraven- 
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tion  of  that  provieion  of  the  constitatioQ  of  the  United  States 
which  prohibits  the  legislature  of  a  state  from  impairing  their 
contracts,  and  this  object  is  fully  obtained  by  the  construction 
above  adopted. 

It  was  urged  that  the  reserved  right  to  alter  or  amend  was 
not  meant,  and  cannot  fairly  be  interpreted  to  reserve  the  right 
to  alter  the  prescribed  mode  of  taxation  in  a  charter  which  not 
only  contains  an  express  exemption  from  any  other  mode,  but 
which  gives  to  the  state  a  prospective  right  to  become  the  owner 
of  the  road  and  all  its  appendages,  upon  the  payment  of  its 
appraised  value.  The  answer,  however,  is,  that  the  language 
of  the  reservation  is  general,  and  extends  to  all  the  provisions 
of  the  charter;  and  that  the  stockholders  accepted  and  became 
parties  to  a  contract,  one  of  the  express  terms  of  which  is,  that 
the  legislature  may  alter  or  rescind  it  whenever,  in  their  opin- 
ion, the  public  good  should  so  require.  If  hereafter  some 
mode  of  travel  should  be  discovered,  so  much  superior  to  the 
railroad  as  to  make  it  for  the  public  good  that  the  dangers 
incurred  by  the  road  should  be  wholly  avoided,  the  charter 
may  be  repealed,  and  the  stock  rendered  valueless.  So  if  the 
legislature  have  come  to  the  conclusion  that  the  public  good 
requires  them  to  tax  the  road  as  other  property  in  the  state  is 
taxed,  they  have  wisely  reserved  the  right  to  do  so;  and  the 
company,  having  accepted  the  privileges  granted  to  them  sub- 
ject to  this  right,  cannot  complain  if  it  is  exercised.  If  the 
legislature  have  erred  in  judgment,  and  have  dealt  hardly 
with  this  or  with  other  railroads  in  like  circumstances,  as  to 
which  we  have  neither  the  means  nor  the  right  to  form  an 
opinion,  the  remedy  is  not  to  be  sought  from  the  judiciary,  but 
from  those  whose  duty  it  is  to  determine  what,  in  this  matter, 
is  really  for  the  public  good.  Some  stress  was  laid  by  counsel 
on  the  inconvenience  it  was  alleged  will  result  from  subjecting 
railroads,  which  often  have  real  estate  extending  over  large 
sections  of  the  state,  to  be  taxed  in  each  particular  township 
through  which  they  may  run,  and  from  thus  requiring  all 
these  assessments  to  be  ascertained,  and  the  aggregate  amount 
deducted  from  the  capital  stock,  at  the  place  where  the  princi- 
pal office  is  situate.  But  this  argument  is  not  entiUed  to 
much  weight.  All  the  inconveniences  on  both  sides  of  this 
question  were  probably  duly  considered  by  the  framers  of  the 
law;  and  it  is  quite  possible  that  in  these  times  of  heavy  taxa- 
tion, the  inconvenience  of  depriving  many  townships  of  the 
right  to  tax  valuable  real  estate  within  their  limits  may  have 
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been  considered  as  outweighing  the  mere  difficulty  of  adjust- 
ing the  assessment  upon  the  capital  stock  and  accumulated 
flurplus  of  the  company.    In  my  opinion,  this  tax  was  rightly 
imposed,  and  the  assessment  must  be  affinned. 
Assessment  affirmed. 


Power  ov  Leoislaturi  to  Alter  or  Repeal  Charter  of  a  pnblio  or 
prirate  coiporatiaii  is  nnqnestiopable  where  the  right  so  to  do  is  reserved  in 
the  charter  itself:  Mhen'  Bank  v.  United  SuUea,  43  Am.  Dec.  116,  and  note; 
Onem  ▼.  Baboock,  34  Id.  61. 

Provisioms  in  Corporate  Charters,  and  Acts  CoNVBRRnra  Priyilboes 
VTON  THEBf,  when  contracts  within  the  meaTiing  of  the  oonstitational  provis- 
ion that  no  state  shall  pass  laws  impairing  the  obligation  of  contracts:  See 
Tarmouih  ▼.  North  TarmmUh,  66  Am.  Dec.  666;  Brown  v.  Hummel,  47  Id. 
431;  Ckghom  v.  Cnllen,  63  Id.  450;  Thorpe  v.  RuOand  eie,  B.  B.  Co.,  62  Id. 
026;  Duffon  v.  Bridge  Co,,  67  Id.  464;  Tinaman  ▼.  BeMdere  etc  B.  B.  Co,,  60 
Id.  666;  Coffin  ▼.  i?icA,  71  Id.  659,  and  extensive  notes  to  these  cases. 

When  Corporate  Charter  is  Conferred  upon  Bodt  op  Inditidualb, 
•abject  to  chazige  or  repeal  npon  the  happexmig  of  some  event,  or  when  the 
pnblio  good  may  require,  who  to  jndge  when  contingency  ocoors:  6m  Crease 
V.  Bttlm^  34  Am.  Dec.  61;  Minen*  Bank  v.  UnUed  States,  43  Id.  116^  and  ez- 
teosive  note;  Dugan  v.  Bridge  Co.,  67  Id.  464. 

Irrepealablb  Act  Proyidino  tor  Special  Msthod  op  Taxation,  or 
total  exenqption  therefrom,  power  of  legislature  to  pass:  See  Mott  ▼.  PemayU 
wama  B.  B.  Co.,  72  Am.  Deo.  664,  and  note. 

Repeals.  —  Repeals  by  implication  are  not  favored  in  law,  bat  a  sabseqnent 
■tatnte  revising  tiie  subject-matter  of  a  former  one,  and  evidently  intended 
M  a  snbstitnte  for  it,  although  it  contains  no  express  words  to  that  effect, 
Bmst  operate  to  repeal  the  former  to  the  extent  to  which  its  provisions  are 
revised  and  supplied.  And  though  a  subsequent  statute  be  not  repugnant  in 
its  provisions  to  a  former  one,  yet  if  it  was  clearly  intended  to  prescribe  the 
enly  rules  which  should  govern,  it  repeals  the  prior  statute:  Bogera  v. 
Wairous,  68  Am.  Deo.  100;  Bruoe  v.  Schuyler,  46  Id.  447;  Bau>la  v.  Kennedy, 
58  Id.  289;  Western  Savmg  Fund  Society  v.  Philadelphia,  72  Id.  730;  State  v. 
WHson,  82  Id.  163,  and  notee. 

Thib  oaeb  18  APiiRMED  in  31  K.  J.  h.  621,  and  followed  in  State  t.  Mayor 
«lfc  qfKew  Jeneyt  poet,  p.  210. 


Phillxpsbubgh  Bank  v.  Fulmbb. 

[2  Vboom,  53.] 

Hot  Bbtofpel.  — Declarations  of  a  garnishee  that  he  was  indebted  to  the  de* 
fendant  in  a  large  sum  in  consequence  of  which  a  suit -was  commenced 
against  defendant,  and  the  debt  attached,  does  not  estop  such  gamishea 
from  denying  that  he  was  indebted  to  the  defendant  at  the  time  the 
attachment  was  issued. 

Tb  CcXRSRTUTE  EsTOPPEL  IN  Paib,  there  must  be  an  admission  intended  to 
influence,  or  of  such  a  nature  as  will  naturally  influence,  the  oondnct 
of  another,  and  so  change  his  condition  as  materially  to  injnre  him,  if 
Am.  DSC  Vol.  LXXXVI^-U 
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the  party  maJdng  it  ia  allowed  to  retract  it  And  the  estoppel  most  not 
be  carried  beyond  the  limitB  of  the  injury,  to  as,  instead  of  preventing  a 
frand,  the  enforcement  of  it  will  prodnoe  a  greater  injury  than  it  was 
intended  to  prevent. 
Ikfbopkb  IiiTEBTEBXNOE  WITH  JuBT.  — Where  it  appears  that  defendant 
and  hia  sons  took  up  their  quarters  in  difforent  houses  of  entertainment 
frequented  by  the  jury,  that  they  paid  them  unusual  civilities  and  atten- 
tions, that  they  treated  them  more  than  once,  and  where  this  was  done 
under  such  drcumstancea  as  to  render  it  probable  that  it  was  done  for 
the  purpose  of  influencing  the  jury,  a  imW  trial  will  be  granted. 

The  opinion  states  the  case. 
Depue  and  Vanattaj  for  the  plaintiff. 
ShipTnan  and  Zdbriakiej  for  the  defendant. 

By  Court,  Elmeb,  J.  An  attachment  haying  issued  out  of 
this  court  on  the  29th  of  June,  1861,  at  the  suit  of  plaintiff 
against  one  Matthias  Brakely,  a  debt  or  sum  of  two  thou- 
sand dollars  was  attached  as  due  to  him  by  the  present 
defendant,  John  Fulmer.  Final  judgment  having  been  ob- 
tained against  Brakely  April  8,  1862,  for  a  sum  exceeding  this 
amount,  a  scire  facias  was  issued  against  Fulmer,  pursuant  to 
the  statute.  Fulmer  having  appeared  and  pleaded  that  he 
was  not  indebted  to  Brakely,  issue  was  thereon  joined,  and 
upon  the  trial  a  verdict  was  rendered  for  the  defendant  that  he 
was  not  indebted  to  Brakely.  A  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  ordered  having 
been  allowed,  two  reasons  for  making  it  absolute  have  been 
relied  on. 

1.  It  was  insisted  that  the  judge  erred  in  admitting  the  de- 
fendant to  produce  evidence  that  in  point  of  fact  he  was  not 
indebted  to  Brakely  at  the  time  the  attachment  was  issued. 
The  argument  urged  was,  that  the  defendant,  by  his  own 
admissions  and  declarations  to  the  officers  of  the  bank,  and  on 
the  faith  of  which  the  writ  of  attachment  was  sued  out,  was 
estopped  from  denying  his  indebtedness  to  be  what  he  had 
stated. 

It  is  a  sufficient  answer  to  this  that  the  evidence  in  regard 
to  the  admissions  was  conflicting,  and  was  not  of  such  a  char- 
acter as  to  require  the  judge  to  decide  that  there  was  an  estop- 
pel. Giving  the  declarations  their  full  force,  the  most  thai 
could  be  claimed  for  them  on  the  part  of  the  plaintiff  was,  that 
it  should  have  been  submitted  to  the  jury  to  decide  whether 
the  admissions  were  such  as,  under  the  circumstances  of  the 
case,  were  intended  or  were  in  their  nature  calculated  to  in- 
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duce  the  officers  of  the  bank  to  act  upon  them,  and  upon 
which  they  did  in  fact  so  act  as  materially  to  injure  the  bank, 
and  so  that  it  would  be  unjust  and  fraudulent  to  set  up  the 
real  facts  of  the  case,  and  thus  prevent  the  plaintiff  from  ren- 
dering the  defendant  liable  to  pay  the  amount  he  had  said  he 
owed  Brakely.  Instead  of  being  asked  to  submit  these  ques* 
tions  to  the  jury,  the  judge  was  asked  to  decide  them  himself^ 
and  to  overrule  aU  evidence  tending  to  show  what  that  indebt- 
edness really  was. 

But  I  am  clearly  of  opinion  that  if  those  questions  had  been 
submitted  to  the  jury,  they  were  fully  warranted  by  the  evi- 
dence in  returning  the  verdict  they  did,  if  they  were  satisfied, 
as  upon  this  inquiry  we  must  assume,  that,  after  duly  consid- 
ering all  the  evidence,  including  the  admissions,  the  defend- 
ant was  not  in  fact  indebted  to  Brakely  when  the  attachment 
was  issued.  We  have  not  been  asked  to  interfere  with  the 
verdict  on  the  ground  .that  in  this  respect  it  was  again  Rt  the 
weight  of  the  evidence. 

The  admissions  relied  on  were  that  Fulmer,  who  had  large 
transactions  with  Brakely  and  was  connected  with  him  in 
dealing  with  the  bank,  in  various  conversations  which  he  had 
on  the  subject  of  said  transactions,  and  dealing  with  the  cash- 
ier and  individual  directors  previous  to  the  issuing  of  the 
attachment  and  "  up  to  a  very  short  time  before  it  was  issued," 
told  them  he  was  indebted  to  Brakely  to  an  amount  sufficient 
to  pay  at  least  all  Brakely  owed  the  bank,  with  the  amount 
and  circumstances  of  which  he  was  well  acquainted.  The 
cashier  also  stated  that  in  consequence  of  these  admissions  he 
was  induced  to  have  the  writ  issued;  but  it  did  not  appear 
that  the  intention  to  do  it  was  communicated  to  Fulmer,  or 
that  when  he  made  the  admission  he  had  any  reference  to 
such  a  proceeding.  Now,  waiving  the  uncertainty  as  to  the 
time  when  the  admissions  were  made,  and  the  possibility,  not 
to  say  probability,  that  the  defendant's  indebtedness  to  Brakely, 
which  at  times  was  large,  had  been  discharged  by  bona  fide 
transactions  between  them,  or  by  Brakely  having  in  good  faith 
parted  with  Fulmer's  negotiable  notes  which  he  held  after  the 
declarations  were  made  and  before  the  attachment  was  issued, 
of  which  there  was  evidence  that  may  have  satisfied  the  jury, 
but  taking  the  facts  stated  most  strongly  against  the  defend- 
ant, I  think  there  was  no  such  an  estoppel  as  required  a 
verdict  for  the  plaintiff.  At  most,  the  injury  to  the  bank 
amounted  ctily  to  rendering  it  liable  to  pay  the  costs  of  a 
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further  proceeding  on  the  9cire  facioi.  Salutaiy  as  is  the  doo* 
trine  of  estoppel  in  pais  as  a  preventive  of  fraud  when  con- 
fined within  reasonable  limits,  no  case  has  ever  gone  so  far  as 
to  render  a  man  liable  to  pay  a  debt  of  two  thousand  dollars 
which  he  did  not  owe,  because  in  consequence  of  his  false 
statements  that  he  did  owe  it  a  suit  was  commenced  against 
him,  a  failure  to  sustain  which  would  throw  the  costs  on  the 
plaintiff. 

To  constitute  an  estoppel  in  paisj  there  must  be  an  admis- 
sion intended  to  influence,  or  of  such  a  nature  as  will  natur- 
ally influence,  the  conduct  of  another,  and  so  change  his 
oondition  as  materially  to  injure  him,  if  the  party  making  it 
is  allowed  to  retract  it.  And  the  estoppel  must  not  be  carried 
beyond  the  limits  of  the  injury,  so  as,  instead  of  preventing  a 
fraud,  the  enforcement  of  it  will  produce  a  greater  injury  than 
it  was  intended  to  prevent:  Den  v.  Baldwin,  21  N.  J.  L.  403; 
Piciard  V.  Searsj  6  Ad.  &  E.  469;  Gregg  v.  WeUs,  10  Id.  90; 
Dezell  V.  Odelly  3  Hill,  219  [38  Am.  Dec.  628];  Dewey  v.  Bord- 
weUy  9  Wend.  65;  Preston  v.  Mason^  26  Conn.  118;  Taylor  v. 
Ely,  25  Id.  251;  Johns  v.  Church,  12  Pick.  567  [23  Am.  Dec, 
661];  Bursley  v.  Hamilton,  15  Id.  42  [25  Am.  Dec.  423]; 
Dewey  y.  Field,  4  Met  384  [38  Am.  Dec.  376]. 

The  cases  relied  upon  by  the  plaintiff's  counsel  do  not  carry 
the  doctrine  of  estoppel  to  the  length  now  insisted  on.  hx 
Presbyterian  Congregation  v.  Williams,  9  Wend.  147,  the  de- 
fendant, in  an  action  of  ejectment  to  recover  possession  of 
premises  for  non-payment  of  rent,  who  had  declared  he  had 
no  goods  to  distrain,  was  held  precluded  from  setting  up  the 
feet  that  he  had  such  goods,  to  defeat  the  ejectment;  but  that 
the  rent  was  due  was  not  disputed,  so  that  the  estoppel  had 
reference  only  to  the  form  of  the  remedy.  In  Hall  v.  White,  8 
Car.  &  P.  136,  a  nisi  privs  case,  the  action  was  detinue  for 
certain  deeds  which  the  defendant  had  in  his  letters  admitted 
to  be  in  his  possession,  and  the  fact  disputed  was  only  whether 
he  had  the  control  of  them.  In  Martin  v.  Righter,  10  N.  J. 
Eq.  510,  the  admissions  were  held  to  have  induced  the  party 
to  whom  they  were  made  to  suppose  a  certain  amount  was 
due  on  a  bond  and  mortgage,  for  which,  in  consequence  of  the 
admissions,  he  gave  value,  and  it  was  decided  they  precluded 
the  person  making  them  from  setting  up  a  release.  In  Sussez 
Co.  M.  Ins.  Co.  V.  Woodruff,  26  N.  J.  L.  546,  the  action  was  cove* 
nant  upon  a  sealed  policy,  to  which  there  was  a  plea  of  non 
tst  factum.    The  admission  that  the  policy  had  been  sent  to 
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the  plaintiff  was  held  to  be  conclusive  on  the  company  upon 
the  question  of  delivery,  there  being  no  question  that  the 
premium  had  been  paid  and  a  policy  agreed  to  be  issued;  and 
if  the  policy  was  not  actually  delivered  the  plaintiff  was  en- 
titled to  his  remedy,  either  by  an  action  of  trover  or  a  bill  in 
chancery. 

In  the  case  before  us,  it  was  not  alleged  that  the  bank  or  its 
officers  had  acted  upon  the  admissions  in  giving  credit  to 
Brakely,  or  so  as  in  any  way  to  change  their  securities  or  to 
affect  any  rights  of  action  to  which  resort  might  be  necessary. 
The  sole  injury  complained  of  was  the  liability  to  costs  in  con- 
sequence of  the  verdict.  If  the  estoppel  could  be  so  used  aa 
merely  to  charge  the  defendant  with  costs,  or  if  it  was  sought 
to  be  applied  merely  to  prevent  the  plaintiff  from  being  turned 
round  to  another  form  of  action,  it  would  be  a  legitimate  use 
of  it;  but  so  to  apply  it  as  to  charge  the  defendant  with  the 
pajrment  of  a  large  sum  of  money  he  does  not  owe,  which,  if 
the  principle  is  correct,  might  as  well  be  twenty  thouaand  as 
two  thousand  dollars,  to  save  the  plaintiff  a  few  dollars  of 
costs,  is  to  make  it  the  means  of  working,  and  not  of  prevent- 
ing, a  serious  injury.  If  this  should  be  allowed,  I  do  not  see 
why  the  defendant's  admissions  to  the  plaintiff  in  an  ordinary 
suit  may  not  be  claimed  to  have  the  same  effect,  which  cer- 
tainly has  never  been  held.  It  is  true  that  the  bank  was  a 
stranger  to  the  transactions  between  Brakely  and  Fulmer;  but 
when,  by  means  of  the  scire  fadas,  the  plaintiff  sought  to  ren- 
der the  latter  liable  to  the  bank  for  the  debt  it  was  alleged 
he  owed  to  Brakely,  the  plaintiff  assumed  Brakely's  place, 
claimed  his  rights,  and  became  subject  to  his  equities.  The 
issue  tried  was,  not  what  claims  the  bank  had  against  Fulmer, 
but  to  what  amount,  if  any,  was  Fulmer  indebted  to  Brakely. 
I  am  clearly  of  opinion  that  there  was  no  such  an  estoppel  as 
should  have  prevented  the  jury  from  rendering  the  verdict 
they  did,  and  this  reason  for  a  new  trial  has  failed. 

The  other  ground  relied  on  for  setting  aside  the  verdict  and 
allowing  a  new  trial  was,  that  the  defendant  and  his  two  sons, 
who  were  his  main  witnesses,  and  who  took  up  their  quarters 
in  different  houses  of  entertainment  frequented  by  the  jury, 
improperly  interfered  with  several  of  the  jurors  during  the 
progress  of  the  trial.  Considering  the  great  importance  of 
jealously  guarding  the  jury  against  improper  influences,  and 
the  reason  there  is  to  fear  that  the  practice  of  endeavoring  thus 
to  procure  a  favorable  verdict  is  becoming  more  and  mora 
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ascertaining  the  amount  of  purchase-money  and  compensa* 
tion. 

But  the  foregoing  decisions,  cited  from  the  English  books^ 
are  not  in  all  respects  applicable  to  the  case  before  this  court 
They  established  the  rule  of  the  English  law  with  regard  ta 
proceedings  to  acquire  title  to  lands  by  private  corporations. 
It  is  not  necessary  at  the  present  time  for  this  court  to  express 
any  opinion  whether  a  notice  by  a  railroad  company,  or  other 
private  corporation,  to  the  land-owner,  of  an  intention  to  take 
the  lands  by  force  of  their  statutory  powers,  creates  a  contract, 
and  places  the  parties  in  the  relation  of  vendor  and  pur- 
chaser. 

The  actors  in  the  proceedings  to  acquire  the  lands  now  in 
question  are  not  incorporated  for  private  purposes,  but,  on  the 
contrary,  are  public  officers,  acting  in  behalf  of  a  city.  It  is 
obvious  that  a  company  who  have  a  ficanchise  given  them  for 
the  profit  of  the  individual  members  composing  it,  stand  on  a 
-very  different  footing  firom  that  of  commissioners  who  repre- 
sent a  whole  community  and  who  have  no  private  interest  in 
their  office.  In  Regina  v.  CammissUmers  of  Woode^  ForeMs^  etc^ 
15  Q.  B.  773,  this  distinction  was  recognized.  In  this  case, 
the  commissioners  had  given  notice  that  they  intended  to  take 
certain  lands  for  the  purpose  of  forming  the  park  authorized 
by  the  act,  but  afterwards  refused  to  proceed  to  have  the  com- 
pensation for  lands  assessed;  and  upon  an  application  for  a 
mandamus  the  court  refused  the  writ  and  held  that,  as  the 
commissioners  under  the  statute  were  acting  in  a  public  capa- 
city, the  notice  given  by  them  did  not  constitute  a  contract. 
The  doctrine  of  the  former  decisions,  that  as  between  a  private 
company  and  a  land-owner,  a  notice  to  treat  created  a  con- 
tract enforceable  against  such  company,  was  not  impugned, 
but  it  was  considered  that,  on  grounds  of  public  policy,  the 
rule  should  not  be  extended  to  the  acts  of  agents  of  the  gov- 
ernment acting  in  behalf  of  society.  This  distinction  seems 
eminently  proper.  It  may  well  be  held  that  a  private  com- 
pany, who  are  actuated  solely  by  the  motive  of  the  interest  of 
their  stockholders,  should  not  be  permitted  to  retract  after 
having  declared,  in  the  statutory  form,  their  intention  to  take 
the  lands  of  a  citizen  on  the  ground  that  such  declaration  is 
an  offer  on  their  part  to  pay  the  price  which  shall  be  after- 
wards ascertained  in  the  mode  provided  by  law.  As  the  land- 
owner has  no  option,  his  assent  is  implied,  and  thus  a  contract 
is  formed.     Under  such  circumstances,  it  can  be  urged  with 
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emphasis,  thai  a  withdrawal  of  the  offer  is  not  to  be  tolerated, 
as  the  parties  deal  as  individuals,  with  a  single  eye  to  their 
own  advantage.  Such  considerations  cannot,  with  the  same 
force,  avail  where  the  proceedings  to  acquire  lands  are  taken 
in  behalf  of  the  public,  for  in  such  case  the  agent  is  commis- 
sioned to  acquire  the  title  for  the  public  good;  and  if  it,  there- 
fore, should  turn  out,  before  the  transaction  is  closed,  that  the 
interest  of  the  public  will  not  be  promoted,  but,  on  the  con- 
trary,-will  be  impaired  by  concluding  the  purchase,  it  would 
seem  to  follow  that  he  ought  not  to  be  compelled  to  proceed. 
Empowered  to  make  the  purchase  for  the  public  good,  he  ought 
not  to  be  forced  to  conclude  it  to  the  public  detriment.  I 
do  not  think  the  cases  cited,  which  all  arise  out  of  the  trans- 
actions of  private  companies,  ought  to  be  applied,  without  a 
guarded  discrimination,  to  the  operations  of  public  agents. 

The  question  then  arises,  If  the  notice  does  not  form  the  con- 
tract, what  act  is  necessary  to  the  consmmTnAtion  of  the  pro- 
ceedings so  as  to  render  it  obligatory?  In  my  opinion,  tbAt 
act  is  the  confirmation  of  the  report  by  the  court.  It  is,  then, 
by  the  express  terms  of  the  act  that  the  land-owner  has  the 
right  to  the  money  to  be  paid  in  a  definite  time,  and  on  the 
payment  of  the  money,  title  passes  to  the  city.  It  is  this  con- 
firmation which  appears  definitively  to  establish  the  rights  of 
both  parties;  and  until  this  event,  the  public  officers  can  with- 
draw their  application  and  abandon  the  proceedings. 

The  courts  of  New  York  have  expressed  a  similar  view  on 
the  question.  Thus,  on  an  application  to  the  supreme  court  of 
that  state  for  a  Tnandamw  to  compel  the  trustees  of  Brooklyn 
to  file  a  report  of  commissioners  of  estimate  and  assessment  of 
damages,  made  in  the  proceedings  commenced  by  them  in  the 
opening  of  a  street,  the  motion  was  denied,  on  the  ground  that 
the  rights  of  the  respective  parties  had  not  become  fixed.  A 
confirmation  by  the  court  of  the  estimate  and  assessment  was 
requisite  under  the  act  regulating  the  procedure,  and  the  re- 
fusal of  the  mandamtia  was  justified  fix>m  this  consideration: 
1  Wend.  318.  In  construing  a  statute  containing  a  provision 
almost  identical  with  the  one  now  before  the  court,  Chancellor 
Kent  thus  expresses  himself:  "  Perhaps  the  better  opinion  is, 
that  the  corporation  are  not  bound  to  go  on,  but  may  recede 
and  abandon  their  plan  at  any  time  before  the  commissioners 
of  assessment  shall  have  reported  and  their  report  shall  have 
been  confirmed  in  pursuance  of  the  178th  section  of  the  act 
referred  to  in  the  bill.    On  the  confirmation  of  the  report  of 
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ascertaining  the  amoust  of  purchase-money  and  compensa- 
tion. 

But  the  foregoing  deciBions,  cited  from  the  Bnglish  txraks, 
are  not  in  all  respects  applicable  to  the  case  before  thie  court. 
They  established  the  rule  of  the  English  law  with  regard  to 
proceedings  to  acquire  title  to  lands  by  private  corporations. 
It  is  not  necessary  at  the  present  time  for  this  court  to  express 
any  opinion  whetJier  a  notice  by  a  railroad  company,  or  other 
private  corporation,  to  the  land-owner,  of  an  intention  to  take 
the  lands  by  force  of  their  statutory  powers,  creates  a  contract, 
and  places  the  parties  in  the  relation  of  vendor  and  pur- 
chaser. 

The  actors  in  the  proceedings  to  acquire  the  lands  now  in 
question  are  not  incorporated  for  private  pnrpoaes,  but,  on  the 
contrary,  are  pablic  officers,  acting  in  behalf  of  a  city.  It  ia 
obvioas  that  a  company  who  have  a  bianchise  given  them  for 
the  profit  of  the  individual  members  composing  it,  stand  on  a 
-very  different  footing  from  that  of  commissioners  who  repre- 
sent a  whole  c<Hnmunity  and  who  have  no  private  interest  in 
their  office.  In  Regina  v.  Commieaitmert  of  WoocU,  Forests,  etc, 
15  Q.  B.  773,  this  distinction  was  recognized.  In  this  case, 
the  commissioners  had  given  notice  that  they  intended  to  take 
certain  lands  for  the  purpose  of  forming  the  park  authorized 
by  the  act,  but  afterwards  reused  to  proceed  to  have  the  com- 
pensation for  lands  assessed;  and  upon  an  application  for  a 
mandamiu  the  court  refused  the  writ  and  held  that,  as  the 
commissioners  onder  the  statnte  were  acting  in  a  public  capa- 
city, the  notice  given  by  them  did  not  constitute  a  contract 
The  doctrine  of  the  former  decisions,  that  as  between  a  private 
company  and  a  land-owner,  a  notice  to  treat  created  a  con- 
tract enforceable  against  such  company,  was  not  impugned, 
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emphaslB,  that  a  withdrawal  of  the  offer  ia  not  to  be  tolerated, 
aa  the  parties  deal  as  individualB,  with  a  Bingle  eye  to  their 
own  advantage.  Such  coaBideratiooB  cannot,  with  the  same 
force,  avail  where  the  proceedingH  to  acquire  lands  are  taken 
in  behalf  of  the  public,  for  in  Buch  case  the  agent  ia  commis- 
eioned  to  acquire  the  title  for  the  public  good;  and  if  it,  there- 
fore, should  turn  out,  before  the  traDsaction  is  closed,  that  the 
interest  of  the  public  will  not  be  promoted,  but,  on  the  con- 
trary, wilt  be  impaired  by  concluding  the  purchase,  it  would 
Beem  to  follow  that  he  ought  not  to  be  compelled  to  proceed. 
Empowered  to  make  the  purchase  for  the  public  good,  be  ought 
not  to  be  forced  to  conclude  it  to  the  public  detriment.  I 
do  Dot  think  the  cases  cited,  which  all  arise  out  of  the  trana- 
actdonB  of  private  companies,  ought  to  be  applied,  without  a 
guarded  discrimination,  to  the  operations  of  public  t^nts. 

The  qoeation  then  arises.  If  the  notice  does  not  form  the  con- 
tract, what  act  ia  necessary  to  the  oonBummntioo  of  the  pro- 
ceedings so  as  to  render  it  obligatory?  In  my  opinion,  \,\i^t, 
set  IB  the  confirmation  of  the  report  by  the  court.  It  is,  then, 
by  the  express  terms  of  the  act  that  the  land-owner  has  the 
right  to  the  money  to  be  paid  in  a  definite  time,  and  on  the 
payment  of  the  money,  title  passes  to  the  city.  It  ia  this  con- 
firmation which  appears  definitively  to  establish  the  rights  of 
both  porticB;  and  until  this  event,  the  public  officers  caa  with- 
draw  their  application  and  abandon  the  proceedings. 

The  courts  of  New  York  have  expressed  a  similar  vieir  on 
the  question.  Thus,  on  an  application  to  the  sopreme  court  of 
that  state  for  a  mandamus  to  compel  the  trustees  of  Bnok}ya 
to  file  a  report  of  commissioncrB  of  estimate  and  asseesnieattt 
damages,  made  in  the  proceedingB  commenced  by  Ibem  ia  (be 
opening  of  a  street,  the  motion  was  denied,  on  the  gnaad  tbd 
the  rights  of  the  respective  parties  had  not  become  fixed.  X 
confirmatioD  by  the  court  of  the  niiliiiiiifn  iimf  iiukiiiiiwiiil  wtg 
icedait,u)d  the  ;t- 
l&ii  a 
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the  commissioners,  rights  then  became  acquired  and  Tested  in 
the  parties  respectively  " :  Corporation  of  New  York  v.  Mapes^ 
6  Johns.  Ch.  48.  A  number  of  other  cases  to  the  same  purpose 
will  be  found  collected  in  The  Matter  of  Anthony  Street^  20 
Wend.  620  [32  Am.  Dec.  608]. 

On  these  grounds,  therefore,  this  court  is  of  opinion  that  the 
commissioners  in  the  present  case  should  be  permitted  by  the 
circuit  court  to  discontinue  their  proceedings  in  question, — 
but  that  such  discontinuance  should  be  upon  such  terms  as  to 
{he  payment  of  the  costs  and  expenses  of  the  land-owners  as 
the  said  circuit  court  may  deem  just. 

Bbonxnt  Domain  — At  Wbat  Tncx  mat  Pbooeedixos  nr  n  Ddoov- 
fcruBD.  — The  exeroiao  of  the  aorereign  powsr  of  eminoiit  doauun  by  the 
people  of  the  state,  or  by  those  to  whom  they  have  delegated  that  power,  is 
ooe  to  which  the  exigencies  of  a  progressiTe  communis  has  oocaaioiied  resort 
to  be  made  on  a  multitnde  of  oocasiona-    These  proceedings  are  institated 

for  the  a^aMtfMi'^'"^ ^^^  &  large  variety  of  porposes,  and  in  the  oonsnmma- 

-xoSd.  of  nnmeroos  enterprises  and  schemes,  which,  before  the  condoaion  of 
the  proceedings,  may  prove  to  have  been  nnwise,  impolitic^  inexpedient,  or 
unprofitable.  PabUo  officers  may  discover  that  a  consummation  of  their 
original  purpose  may  not  be  for  the  public  good;  private  companies,  that  it 
would  not  result  in  their  individual  gain.  These  conaiderationa  may  lead 
them  to  deaire  to  abandon  their  enterprise  and  to  discontinue  their  proceed- 
ings. But  the  land-owner  may  object  and  claim  the  compensation  which  the 
oonstitutiona  aasure  him  must  always  be  paid  before  private  property  can  be 
taken  for  public  use. 

This  raises  the  question,  and  it  has  been  one  fruitful  of  discusaion.  At  what 
stage  of  the  proceedinga  may  they  be  diaoontinned  by  the  party  aeeking  to 
condemn  without  his  being  forced  to  pay  to  the  land-owner  the  value  of  hia 
land? 

Thia  queation  ia  controlled  to  acme  extent  by  the  proviaiona  of  the  difier- 
ent  atatutea  under  which  the  claimant  acta  in  the  condemnation  proceeding, 
but  certain  leading  principlea  dominate  the  oonatruction  of  these  atatutea, 
wi^lring  their  application  pracUcally  harmonioua.  When  a  party  or  company 
have  prosecuted  proceedings  to  condemn  land  to  a  certain  stage,  and  then  de* 
aire  to  discontinue,  the  important  question  to  be  determined  is.  Have  such 
proceedings  gone  to  the  extent  of  vesting  a  title  to  the  land  in  the  company  f 
If  they  have,  then  the  land-owner  has  acquired  a  right  to  the  compensation. 
In  the  language  of  the  supreme  court  of  Vermont:  "  The  right  of  the  railroad 
company  to  take  and  hold  the  land  for  the  purpose  of  oonatructing  and  main- 
taining ita  road,  and  his  (the  land-owner*a)  right  to  the  money,  are  correlative 
and  coincident,  and  vest  simultaneously  in  the  respective  parties.  No  volun- 
tary abandonment  of  the  right  to  take  and  uae  the  landa  when  once  fully 
acquired  wiU  divest  him  of  the  right  to  the  money  which  has  once  vested  in 
him."  The  moment  the  company  acquired  the  right  to  the  land,  the  land- 
owner became  entitled  to  the  money:  Firai  NaL  Bank  v.  West  Rioer  Railroad 
Co.,  49  Vt  167-174.  This  principle,  that  the  company  have  the  right  to 
abandon  at  any  time  before  their  proceedinga  have  ripened  into  a  title,  a^ 
peara  to  be  the  leading  idea  gowning  thia  queation.    If  the  land  baa  onoa 
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been  taken,  if  the  company  for  any  period  of  time  have  been  seised  and  pos- 
■eased  of  the  land  appraised,  or  if  the  plaintiff  has  had  at  any  time  a  per- 
fected right  to  the  damages  awarded  by  the  commissioners,  a  sabseqnent 
dumge  of  intention  on  the  part  of  the  company  will  have  no  effect  to  defeat 
the  plaintiff's  daim  for  the  damages  which  have  been  awarded  to  him:  Siaee^ 
V.  Vermont  CenL  B.  R.  Co.,  27  Vt.  39;  North  MisBomi  B,  R.  Co,  v.  LacUand^ 
25  Mo.  632;  Letsae  v.  8t  Lomui  and  Iron  ML  R.  R,  Co.,  2  Mo.  App.  105;  StaU 
▼.  Hug,  44  Mo.  116;  Baltimore  and  StuquehamM  R.  R.  Co.  v.  ^esM,  10  How. 
S96;  LcfHXUter  v.  Kennebec  Co.,  62  Me.  272;  State  v.  Keokuk,  0  Iowa,  438; 
WUkermm  v.  Budkman  Co.,  12  Mo.  328;  Matter  qf  Military  Parade  Chrmnda, 
60  K.  v.  319;  Farmer  v.  Hookaett,  28  N.  H.  244;  BlaekMre  v.  Atekiaon^ 
Topeka^  <&  S.  F.  B.  B.  Co.,  13  Kan.  514 

Under  most  of  the  statutes  providing  prooednre  for  taking  private  property 
for  pnUio  nse,  the  amount  of  the  compensation  to  be  paid  the  property  owner 
is  determined  in  this  manner:  Commissioners  are  appointed  who  estimate 
the  valne  of  the  property  to  be  taken,  and  retom  their  report  into  the  proper 
court,  where,  if  neither  party  objeots»  it  is  oonfirmed;  bat  if  one  of  the  par* 
ties  objecta  a  jnry  is  then  appointed  to  asaess  the  damagas,  and  npon  the  ver- 
dict of  the  jniy  a  judgment  is  rendered. 

In  Massaehnsetts,  the  right  of  the  land-owner  to  <wmpot^a^^«^^^  under  the 
statute  of  that  state,  does  not  attach  until  me  v^Wy  «€  i:h«  company  upon 
the  land,  and  consequently  an  asssssment  of  damages  by  a  jury  moio  .ik 
aenoe  of  such  entry  is  not  enough  to  entitle  him  to  recover:  New  Bedford  v. 
BritUA,  9  Gray,  346;  see  HarrmnfUm  v.  ComOff  Comm.  qf  Berkaktre,  83  Am. 
Dec.  741,  and  note. 

In  Indiana,  in  proceedings  by  a  municipality  to  condemn  land  to  open  a  new 
street,  where  commissioners  have  been  appointed  to  assess  damages,  have 
made  their  report,  and  the  report  haa  been  accepted  by  the  common  council, 
and  an  order  made  appropriating  the  land  for  the  street,  the  right  of  the  land* 
owner  to  the  compensation  becomes  absolute:  City  qf  L<{fayetU  v.  Schultz,  44 
Ind.  97.  In  New  Hampshire  it  is  the  aoceptance  of  the  report  of  the  commis- 
sioners and  judgment  thereon  that  fixes  the  rights  of  the  parties  in  regard  to 
the  land  taken:  Farmer  v.  Hookaett,  28  N.  H.  244.  In  Tennessee,  underastat- 
ute  permitting  certain  persons  to  erect  certain  dams,  by  which  the  lands  of 
others  may  be  flooded,  upon  making  compensation  and  providing  for  the  assess- 
ment of  such  damage,  the  court  say,  in  a  case  where  such  flooding  was  caused 
and  proceedings  had  been  commenoed  toaasess  the  damage,  that  they  "  think 
that  an  utter  abandonment  of  the  contemplated  scheme  of  improvement  in 
good  faith,  at  any  time  before  the  final  judgment  of  the  court  upon  the  re- 
port of  the  jury,  would  take  away  the  right  of  the  party  injured  to  insist 
upon  the  value  of  his  property  and  transfer  of  the  title  to  the  company,  and 
leave  him  to  recover  such  damages  under  aU  the  drcumstances  of  the  case  as 
he  may  have  sustained  by  the  erection  of  a  dam  during  its  continuances.  Of 
course,  in  such  case  the  abandonment  of  the  enterprise  and  total  removal  of 
the  cause  of  injury  must  be  established  by  plenary  evidence,  and  the  evidence 
of  abandonment  mast  be  of  a  character  to  be  in  law  binding  and  conclusive 
upon  the  company  ":  Stevena  v.  Duck  Bmer  Naaigation  Co.,  1  Sneed,  236.  In 
Missouri,  in  the  case  of  Wilkeraon  v.  Buchanan  County,  12  Mo.  328,  the  court 
say  that  the  land-owner's  right  to  compensation  attaches  upon  the  return  of 
aid  report  of  the  commisaioners  or  of  the  jury.  But  the  rule  of  the  later 
case  of  State  ▼.  Hug,  44  Id.  116,  is  that  after  assessment  of  damages  to 
property  owners  for  opening  of  streets,  the  dty  may,  at  her  option,  on  pay- 
ment of  ooeti^  desist  from  the  undertaking  and  leave  the  parties  in  ataiu  guo. 
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Such  assessment  does  not  invest  the  city  with  the  right  of  property,  nor  divest 
the  title  of  the  property  holder  till  payment  of  the  amoont  assessed. 

In  New  York  the  rule  is  as  above  stated,  that  nntil  the  proceedings  have 
progressed  so  far  as  to  give  mntual  rights  to  the  parties,  the  company  seeking 
to  condemn  the  land  have  a  discretion,  and  may  refuse  to  proceed;  bat  after 
rights  have  become  vested  thereunder,  they  cannot  discontinue.  The  New 
York  decisions  are  unanimous  in  holding  that  the  exact  point  of  time,  when 
these  proceedings  ripen  into  a  right  on  the  part  of  the  land-owner  to  recover 
the  damages  assessed,  is  when  the  report  of  the  commissioners  is  oonfirmed 
by  the  court.  After  the  assessment  has  been  made,  but  before  it  has  been 
confirmed,  the  party  seeking  to  condemn  the  land  may  consider  whether  al 
the  sum  assessed  it  would  be  expedient  to  continue  to  work.  If  at  the 
assessed  value  the  private  company  should  deem  the  enterprise  unprofitable, 
or  the  public  officers  should  deem  it  impolitic,  it  is  to  the  interest  of  the  for- 
mer, and  is  the  duty  of  the  latter,  to  abandon  the  scheme  and  discontinue  the 
proceedings,  and  they  may  do  so.  It  is  incontestibly  established  that  in  pro- 
ceedings to  condemn  private  property  for  public  use,  the  company  may  bo 
permitted  to  discontinue  proceedings  at  any  time  before  rights  resulting 
therefrom  have  become  vested  in  the  property  owners,  and  that  such  rights 
are  not  vested  until  the  report  of  the  commissioners  is  finally  confirmed,  and 
there  is  a  fijial  nw  "*  '  "**«-n%f^»^  of  a  judgment  in  favor  of  the  property 
■■^iiuunrfbr  their  compensation.  After  the  confirmation  of  this  report,  the 
rights  of  the  parties  become  conclusively  established;  both  parties  to  the  pro- 
ceeding are  bound:  MaUer  qf  WasUngUm  Park,  66  N.  Y.  144>154;  Martin  v. 
Mayor  qf  Brooklyn,  1  Hill,  646;  MaUer  qf  Canal  Street,  11  Wend.  155;  Peopk 
V.  Brooklyn,  1  Id.  318;  Matter  qfBhinebeck  7?.  i?.,  8  Hun,  34;  Common  Cou^/dl 
qf  Brooklyn,  5  Id.  175;  in  Matter  qf  Department  qf  Parka,  73  N.  Y.  560;  8tc/- 
ford  V.  Mayor  qf  Albany,  7  Johns.  642;  Matter  qf  Dover  Street,  18  Id.  645; 
Hudson  Rker  R.  R,  Co,  v.  OutuxUer,  3  Sand.  689;  Matter  qf  Anthony  Street^ 
32  Am.  Dec.  608,  and  note;  Matter  qf  MUitary  Parade  Grounds,  60  N.  Y. 
319. 

The  rule  in  Louisiana  is  the  same  as  in  New  York,  and  the  rights  of  parties 
to  the  proceedings  under  discussion  become  fixed  by  the  confiraiation  of  the 
commissioners'  report.  In  a  case  in  that  state  the  court  say:  **  Our  statute  is 
almost  a  copy  of  one  in  New  York  regulating  the  opening  and  improving  of 
streets.  The  proceedings  are  substantially  the  same.  la  the  execution  of 
that  law  it  appears  to  have  been  uniformly  considered  that  until  a  report  is 
finally  approved,  even  after  one  has  been  in  part  satisfactory,  but  referred 
back  to  commissioners  for  amendment^  no  rights  are  acquired  or  titles  divested. 
In  the  case  relative  to  the  Opening  qf  Anthony  Street,  20  Wend.  618,  the  su- 
preme court  of  that  state  fully  recognized  that  doctrine;  and  the  right  of  the 
corporation  to  discontinue  proceedings  at  any  time  before  the  final  confirma- 
tion of  the  report  was  distinctly  admitted":  Application  qf  Maiyor  qf  Nete 
Orleans,  4  Rob.  (La.)  357;  City  Praying  for  Opening  qf  Streets,  20  La.  Ann. 
497.  The  rule  is  the  same  in  Kentucky;  if  the  persons  seeking  to  condemn 
land  are  dissatisfied  with  the  assessment,  they  must  discontinue  before  it  has 
been  confirmed.  In  a  case  where  a  city  was  proceeding  to  condemn  land  for 
street  purposes,  and  afterwards  sought  to  withdraw,  the  court  said:  "  Having 
failed  before  final  judgment  to  dismiss  her  petition,  the  city  elected  to  take 
the  property  at  the  adjudged  price,  and  cannot  now  be  permitted  of  its  own 
motion  to  annul  a  contract  evidenced  by  the  judgment  of  a  court  of  record 
consummated  in  conformity  with  the  prayer  of  her  own  petition.  Having 
failed  to  avail  herself  of  her  right  to  dismiss  her  petition,  ^e  contract  upon 
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her  part  to  take  and  pay  for  the  property  was  made  perfect  and  oomplete  by 
tike  jndgmfint  of  the  court,  and  cannot  be  rescinded  except  by  the  consent  of 
her  mirolnntaiy  Tenders  ":  Dmieam  v.  Mayor  qfLouiniik,  8  Bush,  9a.l04.  In 
New  Jersey  the  role  is  similar,  as  wiU  be  seen  by  the  principal  case,  and 
ly  the  very  ably  reasoned  cases  of  Mabanv.  ffaUtead,  39  N.  J.  L.  640;  and 
O  ^ea  ▼.  Freeholders  qf  Eadnn,  41  Id.  161-173.  This  confirmation  may  be 
by  the  judgment  of  the  president  of  the  TiUage:  Bautifu  v.  Boeheaier,  I 
Wend.  63;  or  by  lapse  of  time  within  which  aa  appeal  may  be  taken:  Peook 
r.  Syraemae,  20  How.  Pr.  491.  ^^ 

A  difierent  rule  prevails  under  the  statute  in  the  states  of  Illinois,  Call- 
fomia,  Ohio,  Maryland,  and  Kansas,  where  the  rights  of  the  parties  are  not 
fixed  unta  the  payment  of  the  compensation  to  the  land-owner,  or  until  it 
has  been  depodted  for  bis  benefit  In  the  language  of  the  California  court: 
"The  right  to  take  his  property  in  no  sense  depends  upon  any  contract  be- 
tween him  and  the  pubHo.  His  assent  is  not  required,  and  his  protestations 
are  of  no  avaU.  But  under  the  constitution  his  property  cannot  be  taken 
until  paid  for.  Up  to  that  time  he  holds  it  as  he  always  held  it,  subject  to 
^rii^t  of  ih*  state  to  take  it  for  public  use  upon  compensating  him  for  it. 
When  so  take";,  the  right  to  the  compensation  which  the  constitution  gives 

^r"~"  J^'  rlgbi  «...  *;.*^-  first  time  would  become,  under  the^ 
■titntion,  a  vested  one.     Up  to  that  time  he  pan*  ..^wt.      Ki^xJi^      a*x.       u 

lie  receives  nothing.  Prior  to  that  time,  no  lien  is  impressea  U|m««F?. 
property,  or  doud  cast  upon  his  title,  in  consequence  of  any  preliminary 
proceedings.  Nor,  indeed,  can  it  be  sud  in  any  legal  sense  that  the  land  has 
been  taken  until  the  act  has  transpired  which  divests  the  title  or  subjects 
the  land  to  the  servitude.  So  long  as  the  title  remains  in  the  individual,  or 
the  land  remains  unchanged  by  the  servitude,  there  can  have  been  no  taking 
under  conditions,  which,  as  already  stated,  preclude  the  commission  of  a 
trespass.  Until  the  price  has  been  ascertained,  the  government  is  not  in  a 
position  to  dose  the  bargain;  and  when  it  is  ascertained,  if  the  sum  is  not 
aatis&ictory,  the  government  may  withdraw.  The  government  is  under  no 
obligations  to  take  the  land,  if  the  terms,  when  asoertained,  are  not  satiafao- 
tory":  Lamb  v.  SehoUier,  54  OaL  319,  327.  To  the  same  effect  is  the  lan- 
guage of  the  Illinois  court:  "The  compensation  to  be  made  is  for  *  properly 
taken  or  damaged,'  and  no  property  shall  be  taken  or  damaged  until  com- 
pensation shall  be  made.  The  rights  of  the  parties  are  correlative,  and  have 
a  reciprocal  relation,  the  existence  of  the  one  depending  upon  the  existence 
of  the  other.  When  the  party  seeking  condemnation  acquires  a  vested  right 
to  the  property,  the  owner  has  a  vested  right  in  the  compensation,  but  sinoe 
no  vested  right  can  be  acquired  in  the  property  without  the  owner*s  consent 
until  compensation  shall  be  paid,  it  must  follow  that  there  can  be  no  vested 
right  in  the  compensation  until  after  the  amount  is  paid  *':  Chieago  v.  Bar- 
Mm,  80  m.  482;  OUy  qf  Bloomington  ▼.  Miller,  84  Id.  621;  Si.  Lmde  etc  v. 
Teferv,  68  Id.  144.  "The  right  of  way  over  the  land  does  not  paas  until  the 
damages,  as  finally  ascertained,  are  paid  in  money  or  secured  by  a  deposit 
in  money":  BlaekaMre  v.  Atddmm,  Topeka,  df  8.  F.  R.  B.  Co,,  13  Kan.  614; 
6UUe  V.  CheiimaU  and  Indiana  B.  R  Co,,  17  Ohio  St.  103.  "The  dedication 
of  private  property  to  public  use  is  not  complete  until  the  proprietor  is  paid 
or  tendered  the  value  of  his  property,  as  ascertained  by  the  inquest  or  assess 
ment.  No  preliminary  step  prior  to  actual  payment  or  tender  so  fixes  the 
oorporation  as  to  prevent  an  abandonment  of  the  condemnation  or  of  the 
enterprise":  8iaie  v.  Gravea,  19  Md.  361-370;  Graff  v.  Mayor  etc.  <^  BaXU^ 
more,  10  Id.  644. 


— »--■ 


206  NoLiN  V.  Blackwbll.  [New  Jeney, 

Olahunt  OAmroT  BnoBT  to  Bxfkbzmibtal  AaBaaauum.  —In  a  recent 
Hinoiiri  oaae  it  is  said:  "  Oar  sapreme  oonrt  has  decided  that  the  state,  or 
any  corporatioii  to  which  it  may  delegate  the  right  of  eminent  domain,  may, 
before  ^e  oonsnmmation  of  proceedings  to  condemn  private  property  for  pab- 
lio  nse,  abandon  the  enterprise  in  aid  of  which  the  condemnation  is  sought. 
In  such  case,  however,  the  party  ezercising,  by  delegation,  the  tremendous 
power  known  as  the  right  of  eminent  domain,  mnst  act  in  good  &ith.  The 
exercise  of  this  right  can  only  be  justified  on  the  ground  of  the  necessity  d 
the  particular  property  for  the  puUic  use.  To  allow  the  state,  or  any  deputy 
of  the  state,  to  pronounce  a  particular  piece  of  property  necessary  or  unneoes- 
sary,  according  to  the  terms  on  which  it  may  be  possible  to  acquire  it;  to 
eniU>le  the  state  or  any  corporatioa  to  be  the  scde  jndge  of  the  due  ooRespond- 
ence  between  the  property  and  its  variously  estimated  valne;  to  cause  a 
thousand  estimates  to  be  made^  and  to  have  tiie  unrestricted  right  of  reject- 
ing, toiieg  quoiie$,  every  estimate  which  did  not  suit  its  views,  — would  be 
thought  an  extravagant  idea  of  arbitraiy  power  if  it  were  imagined  in  a 
satire.  If  the  purpoee  of  making  the  proposed  public  work  be  abandoned, 
the  finding  of  its  valne  by  the  jnry  is  inefifectual,  and  aU  that  rwmaina  to  be 
done  is  to  compensate  the  property  owner  for  the  damage  inflicted  on  him  by 
the  inqnest.    But  if  the  puzpoeeTmstfiaa-of  ht>i*^  ■biidooed  in  good  faith, 

is  merdymc^ifi-^"- '    "uuunrffieparty  exercising  the  right  of  eminent 

-— — m-wrmke  the  chances  of  a  verdict  of  another  jury,  the  first  proceedings 
are  a  flat  bar  to  such  a  course;  and  this  for  the  sufficient  reason  that  any 
other  rule  would  work  monstrous  oppression  and  spoUation  ":  Sogers  v.  (% 
qf  SL  Chariea,  3  Mo.  App.  41-46.  Similar  doctrine  is  asMrted  in  lieai  v 
PiUdmrgh  eie.  R,  R.  Co,,  81  Pa.  St  19;  Stqfford  v.  Ma^or  etc  </  AJban^,  7 
Johns.  641.  But  the  company  may,  after  the  assessment  has  been  made,  dis- 
continue because  of  its  being  too  high,  and  try  another  route,  being  in  each 
instance  liable  for  all  the  costs  which  their  change  of  mind  has  nAi^tijfmftdj 
and  this  liability  for  costs  is  the  only  restraint  upon  them  in  this  particulars 
Otcuryr.IhimqmS8.R.R.Co..7Qlaw%,im. 


NoLiK  V.  Blackwbll. 

IS  Vaoox,  imj 
^""^"^  "f5"  ^^»»"n)  »r  LnoTATZOir.    Hie  statute  applies  as  wsQ  to  a 
sum  attempted  to  be  set  off  as  to  one  npon  which  an  action  is  to  be 
nrongfat. 

SrATun  or  LnoTAnoH— 8xm>fF— Auxnoi  ibok  SrAn.— Where  the 
plaintiff  resided  out  of  the  state  when  the  daim  constituting  defendant's 
set-off  accrued,  and  np  to  the  time  he  commenced  his  action  hera^  and 
the  defendant  became  a  resident  of  the  state  within  six  years  after  it 
accrued  and  oontinned  to  reside  here  untQ  tiie  action  was  commenced, 
that  portion  of  the  statute  which  provides  that  the  time  during  which  a 
person  against  whom  a  daim  is  due  shall  not  reside  in  the  state  «li»ii  not 
be  indnded  in  the  period  of  limitation,  saves  defendant's  set-off  £1001  the 
bar  of  the  statute. 

Thb  opinion  states  the  case. 
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Van  Fleet  and  VaneycUej  for  the  plaintift 
Rickey^  for  the  defendant 

By  Court,  Elveb,  J.  To  an  action  of  debt  brought  on  a 
judgment  rendered  in  the  district  court  of  the  United  States 
for  the  territory  of  Iowa,  in  the  year  1840,  the  defendant 
pleaded  payment,  and  gave  notice  of  a  set-off  for  a  book- 
account  which  accrued  prior  to  the  year  1839,  when  both  par- 
ties resided  in  Iowa.  This  claim  did  not  appear  to  have  been 
set  off  against  the  plaintiff's  demand,  for  which  his  judgment 
was  obtained.  The  defendant,  who  went  from  this  state,  left 
Iowa  in  1839  and  returned  about  the  time  the  judgment  was 
obtained  against  him,  and  has  resided  here  eyer  since.  The 
circuit  judge  having  ruled  that  the  set-off  claimed  was  barred 
by  OUT  fttatuta  of  limitations,  the  only  question  certified  to  this 
court  for  an  advisory  opinion  is.  Was  this  ruling  correct? 

The  coimsel  who  argued  the  case  in  tmo  wm**w  — ,^^  ^i^^^^ 
the  statute  of  limitations  applies  as  well  to  a  demand  at- 
tempted to  be  set  off  as  to  one  upon  which  an  action  is 
brought,  and  I  think  rightly.    The  eleventh  section  of  our 
statute  to  enable  mutual  dealers  to  discount  (Nixon's  Dig. 
790),  copied  substantially  from  an  act  passed  in  1722,  before 
there  was  any  English  statute  authorizing  a  set-off,  enacts 
that  if  any  two  or  more  having  dealt  together  be  indebted  to 
each  other  upon  bonds,  etc.,  it  shall  be  lawful  to  plead  pay- 
ment, and  give  notice  of  the  set-off.    This  statute  has  for  many 
years  been  considered  and  acted  upon  at  the  circuits  as  re- 
quiring the  indebtedness  set  off  to  be  of  such  a  character  as 
would  entitle  the  defendant  to  have  maintained  an  action 
upon  it  against  the  plaintiff,  and  of  course,  therefore,  not  a 
demand  which,  at  the  time  the  action  was  commenced,  was 
barred  by  the  statute  of  limitation.    The  object  of  the  statute 
of  set-offii,  as  was  shown  by  the  title  of  the  original  act,  was  to 
prevent  multiplicity  of  lawsuits,  and  not  to  interfere  with  or 
affect  the  operation  of  the  statute  of  limitations.    To  hold  that 
a  plaintiff  who  sued  upon  an  assigned  bond  or  an  indorsed 
note,  or  upon  any  other  independent  claim,  thereby  deprives 
himself  of  the  protection  of  that  statute  as  a  defense  to  any^ 
claim  of  the  defendant,  however  stale,  would  certainly  be  in- 
convenient and  unwise. 

It  is  true  that  our  statute  of  set-offs  differs  fi^m  the  English 
statutes  in  three  particulars,  neither  of  which,  however,  doeis 
in  my  opinion,  affect  its  proper  construction  in  this  matter.    It 
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provideB  that  unless  the  defendant  gives  in  evidence  his  setK)ff, 
he  shall  be  precluded  from  bringing  any  action  for  it;  it  re- 
quires the  set-oflf  to  be  introduced  in  connection  with  the  plea 
of  payment,  and  it  authorizes  a  judgment  to  be  rendered  in 
favor  of  the  defendant,  if  the  jury  shall  find,  by  their  verdict, 
that  he  has  overpaid  the  plaintiff.  These  provisions  make  the 
eeiroS  operate  as  a  payment  or  over-payment,  when  pleaded 
and  so  applied  by  the  verdict,  but  do  not,  in  my  opinion, 
otherwise  affect  the  condition  of  the  claims,  or  change  the 
law  applicable  to  them.  If  the  plaintiff  sues  on  a  bond,  and 
the  defendant  claims  as  a  set-off  a  debt  due  to  him  upon  th« 
plaintiff's  bond,  which  turns  out  to  be  greater  in  amount  than 
the  plaintiff  *s  debt,  that  part  of  the  defendant's  debt  which, 
in  the  result,  satisfies  the  plamtiff's  debt,  not  that  part  of  it 
which  entitles  him  to  a  judgment  for  the  overplua,  can  be  con- 
sidered  as  a  paymentmthaJ^iral  maiming  of  that  term;  they 
^^^^^-J^pVpayment  or  over-payment  in  their  effect  on  the  ver- 
dict and  judgment 

The  English  statutes  authorize  a  set-off  where  there  are 
mutual  dealings,  and  this  expression  has  always  been  held  to 
confine  the  setoff  to  a  case  where  the  dealing  for  which  the 
defendant  sets  up  a  claim  is  one  for  which  he  could  maintain 
an  action  not  barred  by  the  statute  of  limitations:  Remington 
V.  Stevens,  2  Strange,  1271;  Bull.  N.  P.  180;  Chappie  v.  DureUm, 
1  Cromp.  &  J.  1;  Walker  v.  Clements,  15  Q.  B.  1046.  And  the 
same  principle  has  been  adopted  by  the  American  courtB: 
QOchrist  v.  Wittiams,  3  A.  K  Marsh.  235;  TunAvU  v.  Stro- 
heeker,  4  McCord,  210. 

In  the  case  of  Smith  v.  RuecasUe,  7  N.  J.  L.  357,  decided  in 
1800,  but  not  reported  until  1824,  Chief  Justice  Einsey  ap- 
pears to  have  put  the  decision,  which  was  clearly  right,  on 
the  ground  stated  by  the  counsel,  that  the  defendant's  setoff, 
which  was  for  a  book-account  more  than  six  years  old,  had 
been  acknowledged  by  the  plaintiff  within  six  years,  on  the 
principle  that  the  statute  made  the  set-off  a  payment;  and 
also  that,  as  there  were  demands  on  both  sides,  although 
wholly  disconnected,  the  statute  did  not  apply.  This  ruling 
has  not  been  adopted  by  the  courts  in  practice,  and  was  in 
effect  overruled  by  the  cases  of  Belles  v.  BelieSj  12  N.  J.  L.  339; 
Oulick  V.  Turnpike  Co,^  14  Id.  545;  and  Hibler  v.  JohnsUmj  18 
Id.  266. 

That  the  defendant's  claim,  if  he  had  brought  his  action  fi>r 
it,  would  have  been  barred  by  the  first  section  of  the  statute  of 
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limitations,  is  not  disputed.  The  case  therefore  turns  on  the 
construction  of  the  eighth  section  of  that  statute:  Nixon's  Dig. 
469,  sec.  14.  Its  language  is:  ''If  any  person,  against  whom 
there  shall  be  such  cause  of  action  as  is  specified  in  the  first 
section,  shall  not  be  a  resident  in  this  state  when  such  cause 
of  action  accrues,  etc.,  then  the  time  during  which  such  per- 
son shall  not  reside  in  this  state  shall  not  be  computed  as 
part  of  the  said  limited  period."  If  the  plaintifT  had  come 
within  this  state,  and  the  defendant  had  commenced  an  action 
against  him  for  his  claim,  he  would  have  come  within  the 
Iftuguage  of  this  section,  for  he  was  not  a  resident  of  this  state 
when  the  cause  of  action  accrued.  It  is  however  insisted,  on 
behalf  of  the  plaintifT,  that  he  comes  within  the  construction 
adopted  in  the  cases  of  Bearddey  v.  Southmaydj  16  N.  J.  L.  171; 
Taberrer  v.  BrentnaUy  18  Id.  262;  Howe  v.  Lawrence^  21  Id.  761. 

In  all  these  cases  the  plaintiff  was  not  only  a  non-resident 
when  the  action  accrued,  but  he  so  remained  during  six  years 
afterwards,  and  at  the  commencement  of  the  action;  while  in 
this  case  the  defendant,  who,  so  far  as  his  setK)ff  is  concerned^ 
becomes  virtually  the  plaintiff,  was  a  resident  of  the  state 
before  his  claim  was  barred  by  the  statute,  and  has  so  con- 
tinued ever  since.  The  reason  relied  on  by  the  judge  who 
delivered  the  opinion  of  the  court  of  errors  in  the  case  of  Howe 
V.  Lawrtfnce^  21  N.  J.  L.  751,  was  the  policy  of  not  inviting 
foreign  plaintiffs  to  make  this  state,  which  is  the  great  thor- 
oughfare of  the  country,  an  arena  for  the  litigation  of  anti- 
quated claims  whenever  the  debtor  can  be  brought  within  its 
jurisdiction. 

This  reason  does  not  apply  to  this  case,  and  in  my  oplnioa 
it  will  be  the  safest  and  best  course  to  adhere  to  the  plain 
language  of  the  statute  in  all  cases  not  falling  within  tho 
precise  ruling  heretofore  adopted. 

I  am  therefore  of  opinion  it  should  be  certified  to  the  dronit 
oourt  that  the  setK)ff  claimed  by  the  deftndant  was  not  bamd 
by  the  statute  of  limitations. 

Vijr  Dtkx,  J.,  ooncuried. 
naa  vok  Lxxxvi-ii 
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Barnes  v.  Gebbs. 

[2  Vboom,  tl7.J 

/vDonsT  OF  SirpKuoB  Court  ov  Ovm  SrAn»  wbdt  Ammur  n  Bbooobt 
UPON  It  ni  An othxb  State,  will  be  in  all  respeete  of  iho  mns  eflbol 
as  a  jndgment  of  a  court  in  the  atato  whoro  the  aotioa  waa  brought. 

Qkioznal  CAun  ov  Action  n  Meboed  in  Judqmbnt  in  an  aotioa  brooghft 
npon  it.  The  effect  of  a  judgment  at  oommon  law  ia  praetically  to  da> 
■troy,  80  long  as  it  exists,  the  ground  upon  which  it  rests. 

JimoMiNT  IN  Anothkr  Statb  Babs  Sboond  Action  upon  Sams  Claim  m 
This  State.  Consequently,  where  plaintiff  sued  defendants  in  New 
York  to  reooFor  a  sum  due  him  from  them,  and  afterwards  oommenoed 
another  suit  in  New  Jersey  to  recover  upon  the  same  daim,  pending 
which  latter  suit  a  jndgment  was  rendered  in  his  favor  in  the  New  York 
court,  this  jndgment  bars  his  action  in  the  New  Jersey  oonrt. 

AnNDMKNT  NOT  Allowbix  — Where  plaintiff  had  two  actions  pending  for 
the  same  debt^  one  in  New  York  and  one  in  New  Jersey,  and  pending 
the  Utter  suit  a  judgment  in  his  favor  im  rendered  in  the  New  York  anit^ 
he  will  not  be  allowed  to  amend  his  pleadings  from  ammnptU  on  the 
olaim  to  debt  on  the  judgment. 

On  the  twelfth  day  of  July,  1864,  plaintiffs  sued  defendants 
in  the  supreme  court  of  New  York  upon  a  claim  which  they 
had  against  them.  On  the  20th  of  October,  1864,  they  com* 
menced  suit  against  defendants  upon  the  same  claim  in  the 
circuit  court  of  Essex  county,  in  New  Jersey.  January  24, 
1865,  judgment  was  rendered  in  favor  of  plaintiffs  in  the  New 
York  court,  and  defendants  pleaded  this  judgment  in  bar  of 
the  action  in  the  New  Jersey  court.  Plaintiffs  demur  to  this 
plea. 

Parker  and  Keasbey^  for  the  plaintiffs. 
Taylor  and  MeCarter^  for  the  defendants. 

By  Court,  Beasley,  0.  J.  The  prindpal  questioa  npoD 
which  this  court  is  asked  in  this  case  for  its  advisory  opinion 
is,  whether  the  judgment  rendered  by  the  supreme  court  of 
New  York  occasions  a  merger  of  the  original  cause  of  action. 

Mr.  Justice  Elmer,  in  the  case  of  Mfndin  y.  /ns.  Co.,  24 
N.  J.  L.  230,  remarks,  that  ''in  MUh  v.  Duryee^  7  Granch,  481, 
a  majority  of  the  judges  seem  to  have  understood  that  a  judg* 
ment  of  a  superior  court  of  one  of  the  states,  when  an  action 
was  brought  upon  it  in  another  state,  would  be  in  all  respects 
of  the  same  effect  as  a  judgment  of  a  court  in  the  state  where 
the  action  was  brought."  That  such  will  be  the  effect  of  a 
judgment  rendered   by  a   court  having  jurisdiction  in  the 
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premises,  conferred  by  legislative  authority  upon  principles 
consistent  with  international  law,  cannot  now  be  considered 
an  open  question.  Indeed,  so  completely  does  the  discussion 
of  this  doctrine  appear  to  me  to  be  exhausted,  and  the  doc- 
trine itself  to  be  so  authoritatively  established,  that  I  do  not 
deem  it  necessary  to  refer  to  the  decisions  pertaining  to  the 
topic,  much  less  to  review  the  ground  on  which  these  decisions 
rrat.  It  is  fit,  however,  to  remark,  that  besides  the  expression 
of  judicial  opinion  in  this  state  above  referred  to,  a  similar 
view  of  this  subject  was  evidently  entertained  by  Chief  Jus- 
tice Ewing  and  the  present  chancellor:  Oidiek  v.  Loderj  18 
N.  J.  L.  70;  GUman  v.  Letris,  24  Id.  246. 

If,  then,  the  judgment  of  a  state  court,  having  a  jurisdiction 
legitimately  conferred  upon  it,  has,  in  another  state,  the  same 
effect,  in  all  respects,  which  it  would  possess  in  the  state  in 
which  the  action  was  brought,  it  seems  necessarily  to  result 
that,  in  the  absence  of  all  allegation  of  the  existence  of  a  dif- 
ferent rulo  of  law  in  the  state  where  the  judgment  was  ren- 
dered, the  inference  must  be  that  the  original  cause  of  action 
is  merged.  The  effect  of  a  judgment  at  common  law  is  prac- 
tically to  destroy,  so  long  as  it  exists,  the  ground  upon  which 
it  rests.  This  is  one  of  its  essential  qualities,  as  much  as  is 
its  capacity  to  conclude  with  regard  to  the  fact  which  it  ad- 
judges. To  deny  it  this  efficacy  is  to  deny  that  it  is  a  judg- 
ment in  any  sense  which  will  accord  with  legal  principles. 
And  in  fact  the  doctrine  of  merger  arises  out  of  the  quality  of 
a  judgment,  which  renders  it  conclusive  upon  the  parties  as  to 
the  questions  which  it  involves.  Theoretically,  the  original 
matter,  which  was  open  to  controversy,  is  considered  merged, 
because  it  is  definitively  settied  by  the  judgment  Regarding, 
then,  the  judgment  of  the  extraterritorial  court  as  final,  it  is 
a  necessary  consequence  to  regard  the  original  cause  of  action 
as  merged,  because  if  the  plaintiff  sue  on  the  original  cause 
of  action,  it  is  treating  it,  although  judicially  settled,  as  open 
to  controversy.  In  addition  to  this,  it  may  be  remarked  that 
the  opposite  doctrine  would  introduce  confusion  and  uncer- 
tainty in  the  practical  application  of  the  principles  of  law 
which  belong  to  the  subject  To  hold  that  the  judgments  ren- 
dned  in  other  states  are  not,  with  regard  to  their  effect,  com- 
(ilete  common-law  judgments,  would  be  to  place  the  subject  in 
an  indefinite  and  mutilated  condition. '  For  if  such  judgment 
will  not  merge  the  original  cause  of  action,  who  can  tell  what 
qualities  are  possessed  bv  it  ? 


212  Barnes  v.  Oibbs.  [New  Jersey^ 

Nor  does  there  seem  to  be  much  weight  in  the  argument, 
ab  ineonvenienti,  which  was  pressed  upon  the  attention  of  the 
court.  It  is  true  that  meritorious  creditors  might  sometimes 
find  it  to  their  advantage  to  pursue  their  debtors  with  simul- 
taneous suits  in  two  or  more  states.  But  even  in  such  case  it 
cannot  escape  observation  that  the  course  suggested  as  bene* 
ficial  to  the  creditor  savors  something  of  harshness,  if  not 
oppression,  to  the  debtor.  Practically,  he  is  vexed  twice  or 
oftener  for  the  same  cause.  And  on  the  other  hand,  when  the 
claim  sued  on  is  unfounded  and  a  just  defense  exists,  the  right 
to  institute  co-existent  suits  in  different  jurisdictions,  founded 
in  the  same  subject,  becomes  an  instrument  of  oppression, 
which  it  would  be  by  no  means  prudent  to  place  within  the 
reach  of  rapacity  or  vindictiveness.  The  maxims  of  common 
justice  seem  to  require  that  the  judgment  should  be  consid- 
ered as  conclusive,  both  in  favor  of  as  well  as  against  the 
debtor.  But  on  this  topic  also,  I  think  the  adjudications 
already  rendered  have  occupied  the  entire  field  of  discussion: 
Andrews  v.  Montgomery^  19  Johns.  162;  Baxley  v.  Linahj  16 
Pa.  St.  241  [55  Am.  Dec.  494] ;  Green  v.  Sarmiento,  3  Wash. 
C.  C.  17;  Bank  of  U.  S.  v.  Merchants  Bank^  7  Gill,  415;  Bank 
o/NoHh  Am.  v.  Wheeler,  28  Conn.  433  [73  Am.  Dec.  683]. 

The  case  certified  calls  for  the  opinion  of  this  court  on  a 
second  point,  viz.,  whether,  upon  the  assumption  of  a  merger 
having  taken  place,  the  writ  and  pleadings  in  this  case  can  be 
flo  amended  as  to  transform  the  action  from  assumpsit  to  debt, 
And  to  permit  the  judgment  obtained  in  New  York  to  become 
the  foundation  of  the  suit. 

Allowing  the  utmost  amplitude  to  the  power  of  this  court  to 
alter  forms  and  correct  errors,  the  present  application  seems 
to  be  much  beyond  the  scope  of  such  power.  It  is  obvious  the 
proposition  is  not  to  amend  defects,  but  to  substitute  one  cause 
of  action  for  another.  Besides,  even  if  the  court  should  per- 
mit the  proposed  commutation  to  be  made,  it  would  not  avail 
the  plaintiffs,  because  the  ground  of  action  sought  to  be  sub- 
stituted has  arisen  since  the  commencement  of  this  suit.  No 
record  could  be  framed  which  would  support  a  judgment  ex- 
hibiting a  cause  of  action  accruing  to  the  plaintiffs  after  the 
purchase  of  his  writ.  Such  defect  would  de  pleadable  in 
abatement,  or  at  the  trial  the  plaintiffs  could  be  nonsuited,  or 
if  it  was  disclosed  in  the  declaration  the  defendants  might  de- 
mur, or  move  in  arrest  of  judgment,  or  assign  it  for  error: 
Rhodes  V.  Oibbs,  5  Esp.  163;  Hay  v.  Kiichin,  1  Wils.  171; 
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Ihtgh  y.  Robin8onj  1  Tenn  Rep.  116;  Egles  y.  Fob,  Cio.  Jac.  89; 
Cheetham  y.  Lewis^  8  Johns.  42. 

In  my  opinion  the  drouit  court  shonld  be  adyised  that  the 
plea  demnrred  to  ehonld  be  sustained,  and  that  the  amend- 
ment proposed  ought  not  to  be  allowed. 


JusaifXHT  OF  Stats  Ctouar  has  Samb  Crxdxt,  Talidity,  and  «£EiBot  in  ww^rj 
oQier  oonrt  in  the  United  States  whioh  it  had  in  the  state  where  it  wae  pro- 
noonced:  Cook  y.  ThanhUt,  65  Am.  Dec  63;  Bank  (/  North  Amerioa  t. 
WheOBT,  73  Id.  683;  ^ttydamy.  Barber,  75  Id.  254. 

Oactb  of  AonoN  BaooKia  MxaosD  nr  Jodomhit  recoTered  in  an  aetien 
faran^t  upon  it:  Bank  qf  North  Amerioa  ▼.  Wheder,  73  Am.  Deo.  663;  Aqf* 
dam  y.  Bavier,  75  Id.  254»  and  notes. 

Bboovxst  of  Judqmxvt  nr  Om  Stats  is  Bab  to  Fubthsr  Fsoesounos 
el  the  same  cause  of  action  by  the  same  parties  in  anoUier  state:  Bank  qf 
Iforih  America  v.  Wheder,  73  Am.  Dec  683,  and  note  Bat  an  action  is  not 
•bated  hj  sabeeqnent  commnnoement  and  prosecntion  to  jndgmsnt  in  the 
eoarts  oi  » lareign  natioii  of  aaothar  action  baaed  on  the  same  oanse:  ITooii  y. 
OmMe^nid.  136. 


Hall  v.  Leaming. 
rs  yaooK,  SZL1 

WSIBB    FLAniTIfF    WHD6S    JUDOVXRT    HAS    BSSH    PaBTULLT    SaTIBFISD 

Oaubbs  BxBOunoN  to  lasus  in  a  sum  greater  than  the  balance  due 
thereon,  and  there  is  no  proof  that  the  wroogfol  act  was  willfol  or  was 
done  through  malice,  he  will  not  be  liable  to  an  action  on  accoont  thereof. 
Crm  AonoN  is  Prosiodtbd  onlt  at  Pkril  or  Costs.  It  is  maintainad 
as  a  daim  of  rights  and  to  oonrert  it  into  a  suable  tort^  it  most  deailjr 
appear  that  the  legal  prooess  has  been  need  from  malioe  and  witfaoal 
probabile  cause. 

Thx  opinion  states  the  case. 
Parker  and  Keaabeyj  for  the  plaintiff. 
Nixofif  for  the  defendant. 

By  Court,  Beasley,  G.  J.  The  facts  proyed  in  this  case 
show  that  the  defendant  caused  an  execution  to  be  issued  on 
a  judgment  which  he  held  against  the  plaintiff,  for  an  amount 
which  was  in  excess  of  what  was  really  due.  The  sum  ordered 
to  be  raised  did  not  exceed  the  amount  of  the  judgment,  nor 
the  amount  originally  due  thereon,  but  it  was  for  more  than 
remained  due  after  the  subtraction  of  certain  payments 
which  had  been  made  subsequently  to  the  rendition  of  the 
judgment.  There  was  no  proof  whateyer  that  the  wrongful 
act  of  the  defendant  was  willful,  or  that  in  doing  the  same  he 
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was  actuated  by  malice,  except  so  &r  as  such  circumstances 
are  to  be  inferred  from  the  nature  of  the  act  itself. 

It  does  not  seem  to  me  that  this  action  can  rest  upon  any 
other  ground  than  upon  the  theory  that  whenever  a  plaintiff 
puts  the  law  in  motion  to  the  detriment  of  his  adversary,  and 
it  eventually  appears  that  he  acted  under  a  misapprehension 
of  his  rights,  he  renders  himself  liable  to  an  action  for  an 
abuse  of  the  process  of  the  courts.  The  complaint  here  is, 
that  the  defendant  issued  his  writ  for  a  sum  greater  than  the 
amount  justly  due  him;  and  the  argument  is,  that  he  must 
have  known  the  real  balance  coming  to  him,  and  hence  the 
inference  follows  that  he  proceeded  as  he  did  with  conscious- 
ness of  the  wrong,  and  from  improper  motives.  But  it  is 
obvious  that,  by  parity  of  reasoning,  if  the  defendant  had 
sued  for  this  same  balance  after  a  tender  of  the  real  amount 
due,  and  had  failed  to  lecover,  a  suit  would  have  lain.  This 
has  never  been  pretended.  For  if  the  assertion  of  a  claim, 
either  by  action  or  execution,  and  an  adjudication  that  such 
claim  is  unfounded,  are  elements  which  of  themselves  consti- 
tute a  legal  cause  of  action,  the  consequence  must  be  that 
want  of  success  in  a  suit  on  the  part  of  the  actor  is  always 
actionable.  This  boundless  field  of  litigation  forms  no  part 
of  the  domain  of  the  law. 

I  do  not  find  that  at  any  time  there  has  been  any  obscurity 
or  uncertainty  as  to  the  rule  upon  this  subject.  The  counsel 
of  the  plaintiff  produced  no  case  which  in  the  faintest  degree 
appears  to  lend  any  color  to  this  suit;  but  to  the  contrary,  all 
the  cases  referred  to  show  that  something  more  is  requisite  to 
warrant  a  recovery  than  the  facts  proved  on  the  trial  of  this 
case. 

The  leading  if  not  all  the  authorities  are  in  strict  conso- 
nance, and  all  go  to  the  point  that  a  civil  action  in  all  its 
parts,  being  a  claim  of  right,  is  pursued  at  the  peril  only  of 
costs,  if  not  sustained.  This  is  the  general  rule  within  which 
this  case  strictly  falls.  To  convert  the  act  into  a  suable 
tort,  it  must  clearly  appear  that  the  legal  process  has  been 
used  from  malice,  and  without  probable  cause.  These  two 
ingredients  are  invariably  held  to  be  indispensable.  In  an 
early  case,  SavU  v.  Roberts,  1  Salk.  14,  the  doctrine  is  settled 
with  much  exactness.  It  is  stated  in  these  words:  "So  to 
bring  an  action,  though  there  be  no  good  ground,  is  not  ac- 
tionable, because  it  is  a  claim  of  right,  and  he  has  found 
pledges,  and  is  amerceable  pro  faUso  damore^  and  is  liable  to 
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costs;  but  if  one  has  a  cause  of  action  to  a  small  sum  and 
take  out  a  Idlitat  to  a  very  great  sum,  or  has  no  cause  of  ac- 
tion at  all,  and  yet  maliciously  sues  the  plaintiff  to  the  intent 
to  imprison  him  for  want  of  bail,  or  do  him  some  special 
{ireJQdice,  an  action  on  the  case  lies."  The  modern  decisions 
hold  the  same  language,  but  I  deem  it  superfluous  to  refer  to 
them,  as  they  will  be  found  cited  in  the  ordinary  text-books. 
I  will,  however,  quote  the  expression  of  this  doctrine  as  con- 
tained in  Broom's  Treatise  on  the  Common  Law,  Law  Library, 
8,  N.  S.,  p.  501,  on  account  of  the  entire  aptness  of  its  appli* 
cation  to  the  case  now  before  the  court.  *^  Process  of  execu- 
tion," says  this  accurate  author,  '*  on  a  judgment  seeking  to 
obtain  satisfaction  for  the  sum  recovered,  is,  of  course,  prima 
facie  lawful,  and  the  judgment  creditor  cannot  even  be  ren- 
dered liable  to  an  action,  the  debtor  merely  alleging  and 
proving  that  the  judgment  had  been  partially  satisfied,  and 
that  execution  was  sued  out  for  a  larger  sum  than  remained 
due  upon  the  judgment.  Without  malice  and  the  want  of 
reasonable  or  probable  cause,  the  only  remedy  for  a  judgment 
debtor  thus  aggrieved  is  to  apply  to  the  court  or  a  judge  that 
he  may  be  discharged,  and  that  satisfaction  may  be  entered 
upon  payment  of  the  balance  justly  due  under  the  judgment 
Where,  however,  the  person  of  the  debtor  or  his  goods  have 
been  taken  in  execution  for  a  larger  sum  than  remained  due 
on  the  judgment, — this  having  been  done  by  the  creditor 
maliciously  and  without  reasonable  or  probable  cause,  i.  e., 
the  creditor  well  knowing  that  the  sum  for  which  the  execu- 
tion has  been  sued  out  is  excessive,  and  his  motive  being  to 
oppress  and  injure  the  debtor, — an  action  on  the  case  will  lie 
far  the  malicious  injury." 

This  clear  statement  of  the  law  is  fully  sustained  by  the 
cases  referred  to,  and  is,  as  it  seems  to  me,  a  correct  declara- 
tion of  the  legal  principles  controlling  this  subject  as  they 
have  been  always  recognized  and  acted  upon  by  the  courts. 

Let  the  circuit  court  be  advised  that  the  facts  proved  will 
not  sustain  the  plaintiff's  action. 


Acnoifs  FOB  PBoBicunoir  or  Civn.  Sitit  or  Pbooim:  SedPottfv.  /mlay* 
7  Am.  Dm.  008;  8Ume  t.  SwVt,  16  Id.  849;  SaiKtife  ▼.  Brmer,  28  Id.  2S5| 
fkner  ▼.  fFaOar,  22  Id.  329;  Phtmmer  v.  DeimeU,  20  Id.  816;  Whipfte  ▼. 
FaOer,  89  Id.  33a 
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Baiv-wateb — Thxbb  is  Ko  Such  Thzho  as  Riobt  to  Amy  FAxnouLAm 
Flow  or  Bubvaob  Watkb  Jubb  KATUBiC  — The  owner  of  knd  may, 
at  his  pleasure,  withhold  the  water  flowixig  on  his  property  from  pausing 
in  its  natoral  coarse  <Hito  that  of  his  neighbor,  and  in  the  same  manner 
may  prevent  the  water  fsUing  on  the  land  of  the  latter  from  coming  on 
his  own. 

DiTXBTiifo  Rain- WATER  upon  Lands  ov  Pladttifv.  —  Where  the  rain- 
water which  fell  upon  the  lands  of  defendant^  and  into  and  upon  a  certain 
pond  above  his  place,  fed  ezdnsiyely  by  rain-water,  was  accustomed  to 
flow  throogh  a  kind  of  chimne]  over  defendant's  land,  and  away  from 
plaintiff's,  and  defendant  erects  a  staUe  over  this  channel  by  which  a 
part  of  this  flow  of  sorfaoe  water  was  diverted  open  the  lands  of  platn- 
tifl^  the  injury  is  not  actionable;  it  is  damman  abtqm  ii^urku 

Above  the  land  of  plaintiff  was  situated  the  land  of  defend- 
ant, and  farther  up,  on  the  hillside,  was  a  pond  fed  exclusivelj 
by  rain-water  and  melted  snow.  It  was  sometimes  dry,  and 
in  times  of  heavy  showers  occasionally  ran  over.  The  rain* 
water  which  fell  upon  defendant's  land,  and  the  water  which 
ran  over  from  this  pond,  ran  down  a  slight  depression  or 
channel  over  the  lands  of  defendant,  and  away  from  those  of 
plaintiff.  Defendant,  before  the  commencement  of  this  Buiip 
built  a  stable  over  this  hollow,  which  interrupted  the  usual 
flow  of  this  water,  and  caused  it  to  flow  upon  plaintiff's  land 
and  into  his  cellar. 

Ctage^  for  the  plaintiff. 

Vanaitay  for  the  defendant. 

By  Court,  Bbaslby,  0.  J.  It  is  not  one  of  the  legal  lighta 
appertaining  to  land  that  the  water  falling  upon  it  from  the 
clouds  shall  be  discharged  over  land  contiguous  to  it;  and 
this  is  the  law,  no  matter  what  the  conformation  of  the  {aj» 
of  the  country  may  be,  and  altogether  without  reference  to  the 
fact  that,  in  the  natural  condition  of  things,  the  surface  water 
would  escape  in  any  given  direction.  The  consequence  is 
therefore  that  there  is  no  such  thing  known  to  the  law  as  a 
right  to  any  particular  flow  of  surface  water  jur0  naJtura.  The 
owner  of  land  may,  at  his  pleasure,  withhold  the  water  falling 
on  his  property  from  passing  in  its  natural  course  onto  that 
of  his  neighbor,  and  in  the  same  manner  may  prevent  the 
water  falling  on  the  land  of  the  latter  from  coming  onto 
his  own.    In  a  word,  neither  the  right  to  discharge  nor  to 
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oeive  the  surface  water  can  have  any  legal  existence  except 
from  a  grant,  express  or  implied,  llie  wisdom  of  this  doc- 
trine will  be  apparent  to  all  minds  upon  very  little  reflection. 
If  the  right  to  run  in  its  natural  channels  was  annexed  to  sur- 
face water  as  a  legal  inddenti  the  difficulties  would  be  infinite; 
indeed,  unless  the  land  should  be  left  idle,  it  would  be  impos- 
sible to  enforce  the  right  in  its  rigor;  for  it  is  obvious  every 
house  that  is  built  and  every  furrow  that  is  made  in  a  field  is 
a  disturbance  of  such  right.  If  such  a  doctrine  prevailed, 
every  acclivity  would  be  and  remain  a  watershed,  and  most 
low  ground  become  reservoirs.  It  is  certain  that  any  other 
doctrine  but  that  which  the  law  has  adopted  would  be  alto- 
gether impracticable. 

This  subject,  until  a  comparatively  recent  date,  does  not 
appear  to  haye  received  the  attention  of  the  courts.  No  an- 
cient authority  can  therefore  perhaps  be  produced,  but  the 
tquo  has  of  late  been  discussed  both  by  the  barons  of  the  ex- 
chequer and  by  the  courts  of  Massachusetts,  and  the  doctrine 
placed  upon  a  footing  which,  as  it  seems  to  me,  should  receive 
the  assent  of  all  persons.  Upon  an  examination  of  these  cases, 
it  will  be  found  that  the  conclusion  is  reached  that  no  right  of 
any  kind  can  be  claimed  in  the  mere  flow  of  surface  water, 
and  that  neither  its  retention,  diversion,  repulsion,  or  altered 
transmission  is  an  actionable  injury,  even  though  damage 
ensues.  How  far  it  may  be  necessary  to  modify  this  general 
proposition  in  cases  in  which,  in  a  hilly  region,  from  the 
natural  formation  of  the  surface  of  the  ground,  large  quanti- 
ties of  water,  in  times  of  excessive  rains,  or  from  the  melting 
of  heavy  snows,  are  forced  to  seek  a  channel  through  gorges 
or  nairow  valleys,  will  probably  require  consideration  when 
the  facts  of  the  case  shall  present  the  question.  It  would  seem 
that  such  anomalous  cases  might  reasonably  be  regarded  as 
fiurming  exceptions  to  the  general  rule. 

The  legal  principle  as  above  stated  is  fully  established  in 
the  following  cases :  Chreatrez  v.  Hayward,  8  Ex.  291 ;  Rawstrvn  v. 
Taylor^  11  Id.  369;  Broadbent  v.  Ramsbotham^  11  Id.  602;  Dicl> 
tfuon  Y,Woree8terj  7  Allen,  19;  Parka  v.  Newburypart,  10  Gray, 
28;  LiUher  v.  WirmiBimmei  Co.,  9  Gush.  171;  Ashley  v.  Wolcott^ 
11  Id.  192;  Skidds  v.  Amdt,  4  N.  J.  Eq.  234. 

Upon  the  argument,  the  case  of  Earl  v.  De  Hart,  12  N.  J.  Eq. 
280  [72  Am.  Dec.  395],  was  much  relied  on,  and  was,  indeed, 
the  only  authority  adduced  with  a  view  to  controvert  the  rule 
of  law  as  above  propounded.    But  this  decision,  rightly  con- 


218  BowLSBY  V,  Speer.  [New  Jersey, 

ridered,  does  not  bear  this  aspect.  The  facts  in  that  case 
proved  a  grant  by  implication,  from  lapse  of  time,  the  privi- 
lege to  discharge  the  water  in  question  in  the  manner  claimed, 
and  the  general  expressions  used  in  the  opinion  of  the  court 
must  be  construed  in  accordance  of  the  well-known  rule,  with 
reference  to  the  circumstances  to  which  they  were  applied, 
iecundum  stibjectam  materiam.  The  result  in  that  case  was 
obviously  correct,  but  it  was  attained  on  grounds  which,  as 
they  do  not  here  exist,  disenable  it  from  being  a  guide  in  the 
determination  of  the  present  controversy. 

Appl3dng,  then,  the  doctrine  above  indicated  to  the  facts  of  the 
present  case,  the  conclusion  must  be  that  upon  the  proof  made 
at  the  trial  the  plaintiff  was  not  entitled  to  recover.  The 
water  diverted  by  the  building  of  the  defendant  was  altogether 
surface  water,  and  he  therefore  had  a  legal  right  to  obstruct 
and  to  turn  aside  its  course.  If  the  plaintiff  has  suffered  from 
such  act,  it  is  damnum  absque  injuria.  Nor  is  her  case  helped 
by  the  circumstance  that  a  portion  of  the  water  in  question 
came  from  the  pond,  which  was  proved  to  exist,  because  no 
more  waste  water  was  discharged  by  reason  of  this  reversion 
than  there  would  have  been  if  it  had  not  been  there.  It  was 
merely  the  rain-water  flowing  from  the  surface  of  the  pond,  as 
it  would  have  done  if  the  superficies  had  been  land  instead  of 
water.  Nor  does  it  seem  to  me  that  there  is  any  significance 
in  the  fact  that  there  was  an  appreciable  channel  for  this  sur- 
face water  over  the  land  of  the  defendant,  and  into  which  it 
naturally  ran.  On  every  hillside  numbers  of  such  small  con- 
duits can  be  found,  but  it  would  be  highly  unreasonable  to 
attach  to  them  all  the  legal  qualities  of  watercourses.  I  am 
not  willing  to  adopt  a  doctrine  which  would  be  accompanied 
with  so  much  mischief. 

In  my  opinion  the  existence  of  a  watercourse  was  not  proved 
in  the  present  case,  and  as  this  is  the  groundwork  of  the  plain- 
tiff's action,  I  think  a  new  trial  should  be  granted. 

Rule  made  absolute. 


SUPXaiOB    OWITEB    ICAT    ImPBOYS    HI8    LaVDB  BT    THBOWUrO    iHCBBAflBD 

Watbbs  0PON  HIS  Ikvbriob,  through  the  natonl  and  customary  flhiu»iftla» 
but  the  principle  Bhould  be  prudently  applied;  he  has  no  right  to  dig  new 
channelB  and  cause  increased  flow  of  water  through  them  upon  his  inferior's 
land;  and  the  inferior  is  not  obliged  to  receive  on  his  land  waters  which 
nature  never  appointed  to  flow  there,  and  may  dam  up  a  channel  cut  for  the 
carrying  of  such  waters  to  and  upon  his  lands:  Kauffman  v.  OriesemeTf  67 
Am.  Deo.  437.    Upper  proprietor,  in  exercising  servitude  which  he 
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«po&  the  lower  estate,  has  no  right  to  add  thereto  a  body  of  water  which, 
being  left  to  its  natural  coarse,  woold  not  have  found  its  way  to  the  lower 
•state;  nor  can  it  be  nrged  that  the  aggravation  of  the  senritade  is  a  benefit 
to  the  lower  estate:  Barrow  ▼.  Landry,  77  Id.  199.  Right  to  have  water 
flow  off  land  through  natural  drain  belongs  to  the  owner  of  the  land,  without 
tiie  argnisition  of  the  easement  by  prescription,  and  he  may  lawfully  remore 
an  embankment  erected  by  another  which  obetmcts  or  cats  off  sach  flow: 
Overton  t.  Sawyer,  62  Id.  170;  see  also  Barlr,  De  Hari,  72  Id.  396;  I>elakim§- 
9aye  V.  Jmdieef  72  Id.  521.  In  the  notes  to  these  cases  will  be  foand  references 
to  valnable  discossioiis  of  this  qnestion. 

TsB  PBnvGiPAL  0A8B  18  omD  in  Town  qf  Union  ▼.  Durite,  88  N.  J.  L.  21, 
where  it  was  decided  that  a  city  is  not  liable  to  a  sait  for  damages  done  by 
mahce  water  nmning  down  in  large  qnantites  throagh  a  new  street  oon- 
stracted  over  the  crest  of  a  hill,  but  that  it  woold  be  liable  if  the  street 
tapped  a  natural  watercourse.  It  is  also  cited,  and  its  doctrine  f  oUowed,  itt 
TaylorY.  /Sdo^  64Ind.  17«. 


NiOHOLS    V.   DiSSLBB. 
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TkTU  or  BOITA  FiDB  PUBCHASKB  fOB  VaLUX  VKDKR  JUDICIAL  8aL% 

the  judgment  and  order  for  ssle  remain  in  fall  force  and  nnsatisfled  of 
record,  cannot  bo  defeated  by  parol  proof  of  a  payment  of  the  debt  by 
the  defendant  in  execution  to  the  plaintiff  before  the  sale. 
Fabol  pROor  ov  Patvxnt  ov  Judombivt.  — At  common  law,  in  an  action 
upon  a  record,  the  defendant  could  not  plead  payment,  because  such  pay- 
ment was  matter  in  pais,  and  not  of  record.  A  defendant  may  settle  a 
Judgment  debt  with  plaintiff  upon  such  terms  as  they  may  agree  to^  and 
as  between  themselves  this  arrangement  will  be  perfectly  valid,  bat  th^ 
cannot  thus  wipe  out  a  record  to  the  prejudice  of  other  parties. 

Thx  opinion  Btatea  the  case. 

TiUtle  and  Careys  for  the  plaintiff. 

Hopper  and  ZabrUkie^  for  the  defendant. 

By  Court,  Obeen,  Chancellor.  On  the  trial  of  the  canae  in 
the  court  below,  the  defendant  showed  title  to  the  premises  in 
question  under  a  deed  from  auditors  in  attachment,  bearing 
date  on  the  first  day  of  July,  1841,  and  through  sundry  mesne 
oonveyances  to  himself.  The  auditors'  deed  was  made  under 
a  judgment  in  attachment,  entered  in  the  Passaic  common 
pleas  on  the  6th  of  February,  1838,  in  favor  of  Farrand  8. 
Stranahan  v.  Nichols,  the  plaintiff  in  this  suit.  The  order  for 
the  sale  of  the  land  attached  was  made  at  July  term,  1838. 
The  judgment  remained  unsatisfied  of  record,  and  the  order 
for  sale  unrevoked,  and  in  full  force  at  the  time  of  the  credi- 
tors' sale.     To  defeat  the  title  thus  established,  the  plaintiff 
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offSared  in  evidence  the  record  of  a  judgment  recovered  in  the 
common  pleas  of  the  city  of  New  York,  by  Stranahan  v« 
NicholSj  OD  the  26th  of  April,  1840,  and  a  paper  purporting  to 
be  a  satisfaction  piece  of  that  judgment.  He  then  offered 
parol  evidence  to  show  that  the  judgment  recovered  in  New 
York  was  for  the  same  debt  with  that  recovered  in  New  Jersey, 
and  that  the  costs  on  the  judgment  in  this  state  were  paid  be- 
fore satisfaction  was  entered  upon  the  judgment  in  New  York* 
The  evidence  was  overruled,  and  the  judge  instructed  the  jury 
that  the  evidence  thus  offered,  to  show  that  the  judgment  in 
attachment  was  inoperative  and  void,  was  incompetent  for  that 
purpose,  and  that  they  must  consider  the  judgment,  at  the 
time  of  the  sale  by  the  auditors,  as  an  existing  unsatisfied 
judgment  To  this  charge  the  counsel  of  the  plaintiff  ex- 
cepted, on  the  ground  that  the  evidence  offered  was  lawful  and 
sufficient  to  establish  the  fact  that  at  and  before  the  time  of 
the  auditors'  sale  the  judgment  under  which  they  sold  was 
satisfied,  and  from  the  time  of  such  satisfaction  the  judgment 
and  all  proceedings  under  the  same  were  wholly  inoperative 
and  void. 

The  question  is  thus  distinctly  presented,  whether  the  title 
of  a  bona  fide  purchaser  for  value,  under  a  judicial  sale,  the 
judgment  and  order  for  sale  remaining  in  full  force  and  un- 
satisfied of  record,  can  be  defeated  by  parol  proof  of  a  pay- 
ment of  the  debt  by  the  defendant  in  execution  to  the  plain- 
tiff before  the  sale. 

There  is  no  intimation  or  suggestion  of  firaud  in  the  procure- 
ment of  the  sale,  either  in  the  record  before  us,  or  by  counsel 
at  the  trial,  or  upon  the  argument  before  this  court. 

At  the  common  law  parol  evidence,  even  as  between  the 
parties  to  the  judgment,  was  inadmissible  to  prove  satisfaction 
of  a  judgment.  The  remedy  of  a  defendant  against  whom  a 
judgment  had  been  rendered,  and  who  had  any  good  matter  of 
discharge  since  the  judgment,  was  by  a  writ  of  audita  querela^ 
which  was  in  the  nature  of  a  bill  in  equity,  to  be  relieved 
against  the  oppression  of  the  plaintiff.  And  the  cases  where 
this  mode  of  relief  was  applicable,  as  stated  by  Blackstone,  is 
where  the  plaintiff  hath  given  a  general  release,  or  where  the 
defendant  hath  paid  the  debt  to  the  plaintiff  without  procur- 
ing satis&ction  to  be  entered  on  the  record:  3  Bla.  Com.  405. 

The  form  of  this  writ  is  disused.  The  modern  practice  is 
not  to  put  the  defendant  to  the  expense  and  trouble  of  the 
writ  of  audita  querela,  but  to  grant  relief  upon  summary  mo- 
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lion.  But  the  relief  granted  is  the  same.  Satisfaction  of  the 
judgment  will  be  entered  upon  motion,  upon  proof  of  the  pay- 
ment of  the  judgment. 

So  strict  is  the  common-law  rule  against  destroying  the 
effect  of  a  record  by  parol  that  in  an  action  upon  the  record 
the  defendant  could  not  plead  payment,  because  such  pay- 
ment was  matter  in  pais,  and  not  of  record.  As  applied  to 
parties  and  privies  to  the  judgment,  that  rule  has  been  altered 
by  statute.  But  the  common-law  rule  is  unquestioned,  and 
remains  in  full  force  as  to  all  others  than  parties  or  privies. 

At  common  law,  where  a  judgment  has  been  rendered,  the 
defendant  may  discharge  the  debt  by  paying  the  debt  to  the 
sheriff  before  the  return  day  of  the  execution;  and  the  return 
of  the  officer,  which  he  is  bound  to  make,  will  show  the  fact 
of  payment  and  the  discharge  of  the  debt. 

So  upon  a  writ  of  fieri  facias,  if  the  sheriff  levy  upon  prop- 
erty of  the  defendant  sufficient  to  satisfy  the  debt,  the  levy  is 
itself  satisfaction  of  the  debt,  although  the  sheriff  should  mis- 
appropriate or  waste  the  property,  unless,  indeed,  it  should  be 
restored  to  the  defendant.  In  such  case,  the  plaintiff  must 
look  to  the  sheriff  for  his  satisfaction. 

If  the  amount  is  neither  levied  upon  the  defendant's  prop- 
erty nor  paid  to  the  sheriff,  the  defendant  is  at  liberty  to  set- 
tle mth  the  plaintiff  upon  such  terms  as  he  sees  fit.  It  may 
be  done  by  payment,  by  accord  and  satisfaction,  or  the  plain- 
tiff may  forgive  the  debt  and  release  it.  As  between  them- 
selves, such  arrangement  will  be  valid,  but  they  cannot  thus 
wipe  out  a  record  to  the  prejudice  of  other  parties.  In  such 
case  the  parties,  or  either  of  them,  may  apply  to  the  court  and 
have  satisfaction  entered,  and  when  that  is  done  the  record  is 
discharged,  and  not  before. 

The  statute  of  this  state  has  made  full  and  wise  provision 
upon  this  subject  for  the  protection  of  the  defendant:  Nixon's 
Dig.  407. 

At  the  common  law,  the  defendant,  upon  motion  in  court, 
may  have  satisfaction  entered.  The  statute  goes  further.  It 
authorizes  the  plaintiff  or  his  attorney,  as  of  his  own  motion, 
to  enter  satisfaction  without  the  auUiority  of  the  court.  It 
prescribes  the  mode  and  form  in  which  it  shall  be  done,  either 
personally  or  by  power  of  attorney.  It  makes  it  the  duty  of 
the  plaintiff,  upon  the  request  of  the  defendant,  to  enter  satis- 
faction. The  court  will  order  it  to  be  done  at  the  defendant's 
request,  and  at  the  cost  of  the  party  who  has  received  satisfac- 
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lion.     And  if  either  party  is  dead,  the  statute  extends  the 
same  remedy  to  the  survivors  or  their  representatives. 

Thus  carefully  and  jealously  did  the  common  law  guard 
the  sanctity  of  a  record  and  the  rights  of  parties  acquired 
under  it,  and  thus  carefully  has  our  statute  provided  for  the 
protection  of  all  the  just  rights  of  the  defendant. 

But  it  is  now  claimed,  and  certainly  for  the  first  time  suc^ 
cessfully  in  this  state,  that  the  mere  payment  of  the  debt,  or 
a  release  given  by  the  plaintiff  to  the  defendant,  is  ipso  facto 
a  satisfaction  and  discharge  of  the  record,  and  an  abrogation 
of  the  power  of  the  court,  although  the  judgment  and  the  order 
for  sale  remain  upon  the  record  unsatisfied  and  in  full  force. 
And  thus  offer  is  made  by  the  defendant  in  the  execution  to 
cancel  the  record  by  the  verbal  proof  of  himself  and  his  attor 
ney  of  a  settlement  between  the  parties  in  New  York,  and  the 
satisfaction  of  a  judgment  more  than  nineteen  years  after  the 
transaction  occurred,  for  the  defeat  of  the  title  of  a  bona  fide 
purchaser  for  valuable  consideration  without  notice,  upon  the 
faith  of  that  record,  more  than  nineteen  years  ago.  In  my 
judgment,  the  rules  of  law  and  the  sound  dictates  of  public 
policy  alike  forbid  it. 

There  is  no  authority  in  this  state  to  sustain  the  claim. 
Neither  the  case  of  Simmons  v.  Vandegriftj  1  N.  J.  Eq.  55,  nor  of 
Den  V.  Dovmam^  13  N.  J.  L.  135,  properly  considered,  afford  any 
support.  The  case  of  Simmons  v.  Vandegrifij  supra,  was  a  bill 
in  equity  by  a  purchaser  under  an  execution  for  relief  against 
a  title  fraudulently  obtained  under  cover  of  a  former  judg- 
ment. The  complainant  (in  the  language  of  the  chancellor) 
put  himself  before  the  court  upon  the  broad  ground  that  the 
judgments  under  which  the  sheriff  sold  were  paid  and  satis- 
fied, that  this  was  known  to  the  purchaser  and  sheriff,  and 
that  they  effected  the  sale  fraudulently  to  injure  the  complain- 
ant's title.  And  in  reference  to  this  state  of  facts,  and  to  the 
claim  made  by  the  complainant,  the  language  of  the  chancel- 
lor must  be  interpreted.  It  is  undoubtedly  true  that  if  a  prior 
judgment  is  satisfied,  it  cannot  be  used  by  the  defendant  as  a 
cloak  for  fraud  to  defeat  the  claims  of  subsequent  purchasers. 
And  if  a  purchaser  is  a  party  to  the  fraud,  and  takes  title  with 
knowledge  of  it,  he  will  not  be  relieved  in  equity. 

In  Den  v.  Downam,  13  N.  J.  L.  138,  Judge  Ford,  in  his 
charge  to  the  jury,  said:  "  To  make  payment  an  absolute  dis- 
charge of  an  execution,  it  ought,  in  regularity,  to  be  entered 
upon  record,  in  satisfaction  and  discharge  of  the  judgment 
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It  then  operates  as  a  discharge  to  all  the  world.  It  may,  in- 
deed, affect  all  parties  and  privies  to  a  payment  without  being 
entered  of  record,  but  not  strangers  and  innocent  third  per- 
sons, who  purchase  at  public  sales  and  pay  the  money  bona 
fide.**  Upon  a  motion  for  new  trial  the  verdict  was  sustained, 
although  exception  was  taken  to  the  charge.  It  was  not, 
indeed,  held  that  the  charge  in  this  particular  was  correct. 
The  argument  proceeded,  and  the  case  was  decided  upon  other 
grounds.  The  case  cannot  be  regarded  as  a  direct  authority 
in  support  of  the  principle  contended  for.  In  both  these  cases 
the  payments  were  made,  not  to  the  plaintiff  in  execution,  but 
to  the  sheriff  himself,  and  in  one  of  them  the  sheriff  was 
charged  as  a  party  to  the  fraud. 

They  do  not  sustain  the  legal  doctrine  that  a  payment  to 
the  plaintiff  is  a  satisfaction,  which  renders  the  judgment  in* 
operative  and  void. 

The  doctrine  is,  that  the  judgment  is  technically  satisfied 
by  a  payment  to  the  plaintiff.  The  power  of  sale  is  extin- 
guished, and  the  execution,  it  is  said,  is  functvs  officio.  That 
places  sheriff,  auditors  in  attachment,  and  all  officers  having 
the  executions  of  writs  in  a  remarkable  dilemma.  There  was 
of  record  a  judgment  unsatisfied,  and  an  order  of  the  court 
that  they  should  sell  this  land.  If  they  refused  to  sell,  they 
were  punishable  by  fine  and  imprisonment;  and  if  they  made 
sale,  their  title  is  worthless. 

If  a  sheriff,  having  a  ea.  aa.  against  the  defendant,  arrests 
him,  and  the  defendant  says,  I  have  paid  tho  debt;  if  he  takes 
Ibe  defendant's  word  and  discharges  him,  and  it  turns  out 
that  the  debt  is  not  paid, — the  sheriff  is  guilty  of  an  esoape, 
and  is  liable  for  the  debt.  If  he  refuses  to  discharge  him  and 
the  debt  is  paid,  he  is  guilty  of  false  imprisonment. 

Or  if  the  sheriff,  under  a  fi.  fa.  and  levy,  is  told  that  the 
debt  is  paid,  he  may  be  shown  a  receipt;  the  receipt  may  bo 
a  forgery.  The  sheriff  is  doubtless  bound  to  give  the  defend- 
ant an  opportunity  to  show  payment  and  have  satisfaction 
made.  If  he  refuse  to  proceed,  the  court  will  amerce  him  in 
the  whole  amount  of  the  debt  and  costs.  If  he  does  proceed, 
the  defendant  will  sue  him  as  a  trespasser;  and  if  he  sells  the 
leal  estate,  the  title  will  be  worthless. 

It  is  attempted  to  escape  this  dilemma  by  saying  that  the 
process  may  justify  the  officer,  though  it  will  pass  no  title  to 
the  land  sold  under  it. 

But  how  can  an  extinguished  power  justify  any  act  done 
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under  color  of  its  authority  7  Voidable  or  irregular  process 
may  be  relied  on  by  way  of  justification.  And  if  the  judg- 
ment, though  satisfied,  can  be  regarded  as  operative,  so  £Eur  as 
to  justify  the  officer,  why  may  it  not  be  equally  operative  to 
support  the  title  of  a  bona  fide  purchaser  without  notice? 
The  judgment  should  be  affirmed. 


In  this  caae,  Mr.  Justice  Kennedy  deliTered  a  lengthj  diaienting  opinSon. 
Upon  the  point  npon  which  the  judgment  was  affirmed,  he  saidt  "  That  a  judg- 
ment on  record,  legally  proved  to  bo  paid,  is  roid,  and  any  sale  under  it  in- 
operative to  the  purchaser,  or  any  subsequent  purchasers,  cannot  weU  be 
denied.  But  a  question  has  been  raised  by  the  counsel  of  the  defendant,  that 
a  judgment  on  record  cannot  be  proved  to  be  paid  by  parol  testimony;  and 
the  chief  justice,  in  giving  the  opinion  of  the  supreme  court,  sustains  their 
objection. 

"  In  this  case,  the  evidence  is  conclusive  as  to  the  payment  of  the  judgment^ 
but  the  judge  on  the  circuit,  in  accordance  with  the  opinion  of  the  chief  jus- 
tice, ruled  that  the  evidence  was  not  admissible,  because  it  was  parol  testi- 
mony. I  can  see  no  validity  in  this  objection,  or  in  the  opinion  of  the  chief 
Justice.  I  know  of  no  law  that  precludes  parol  proof  of  payment  of  a  debt 
in  a  court  of  justice,  where  the  proof  of  payment  comes  up  as  part  of  the  case. 
Parol  testimony  is  always  legal  and  proper  in  a  court  of  law,  unless  in  some 
particular  case  where  statute  law  forbids  it^  which  is  not  the  case  here.  Parol 
testimony  is  one  of  the  peculiar  prerogatives  of  a  court  of  law,  and  the  dear 
and  prescribed  rights  of  parties  in  such  cases. 

"InJatkam  v.  Caldwell,  1  Cow.  622,  Woodworth,  J.,  says:  'It  is  certain 
that  the  judgment  is  no  lien  after  payment,  which  is  matter  m  pait,  and  may 
be  established  *by  parol  testimony.'  What  is  a  judgment  which  is  held  a 
thing  so  sacred  that  either  for  payment  or  fraud  it  cannot  be  inquired  into  by 
parol  testimony?  It  is  a  settled  adjudication  of  an  existing  debt.  It  is  also 
a  power  by  means  of  which  a  creditor  may  enforce  his  claims  by  the  sale  of  the 
debtor's  property.  The  record  is  the  evidence  of  the  amount  of  debt  and  cost 
due.  The  power  is  the  legal  authority  to  sell.  Both  the  record  as  evidence 
of  debt,  and  the  power  to  sell  under  it,  are  legally  dead  when  payment  is 
made.  An  existing  debt  la  all  the  life  a  judgment  ever  had  or  can  have.  In 
this  case,  the  plaintiff  haa  actual  and  positive  proof  that  the  judgment  and 
eost  was  paid  nearly  a  year  before  the  sale  by  the  auditors.  And  when  the 
defendant  sought  to  claim  title  through  the  auditors'  sale,  it  was  oompet^t 
for  the  plaintiff  to  produce  parol  testimony  to  prove  that  the  Judgment  on 
which  ^e  auditors'  sale  was  made  was  a  paid  judgment^  and  therefore  void. 
But  was  the  testimony  offered  entirely  parol  ? 

'*  It  appears  that  after  Stranahan  had  obtained  Judgment  on  his  bond  in  the 
Passaic  court  he  took  the  same  bond  and  entered  up  another  judgment  in  the 
oommon  pleas  of  New  York  City.  By  this  means  he  transferred  his  whole 
oanse  of  action  to  another  state.  The  two  Judgments  on  record  in  Passaio 
and  New  York  were  obtained  on  the  same  bond,  and  in  effect^  if  not  in  law, 
were  the  same  judgment.  And  when  satisfaotion  in  a  legal  manner  was  en- 
tered on  the  New  York  judgment  by  a  satis&ction  piece,  and  an  exemplified 
oopy  of  the  same  presented,  it  ought  not  to  have  been  decided  as  mere 
parol  testimony.    The  satisfaotion  entered  legdly  in  New  York  was  a  leg^ 
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«atisifftction  of  both  judgments.  The  chief  justice  in  his  pinion  disposed 
«f  the  case  on  the  ground  of  'the  sanctity  of  judgments,'  at.d  also  that  pub- 
lic policy  required  courts  to  give  protection  to  purchasers  under  a  power  la 
preference  to  all  others.  I  have  no  idea  of  placing  the  sanctity  of  judgments 
above  the  sanctity  of  titles.  Neither  does  public  policy  require  that  penous 
purchasing  at  their  own  risk  under  a  power  should  be  protected  in  preference 
to  the  original  bona  fidt  owners.  Caeotai  tmptor  is  a  maxim  of  the  law,  and  he 
who  purchases  at  his  own  risk  must  take  the  risk.  He  must  not  expect  courts 
to  shield  him  from  the  consequences  of  his  own  voluntary  a^t.  But  it  may 
be  said  that  the  plaintiff  in  (Bering  his  testimony  did  not  charge  fraud,  and 
that  the  charge  does  not  appear  in  the  record.  It  was  not  necessary  for  bin* 
to  charge  fraud.  He  had  a  right  to  offer  any  legal  evidence  to  rebut  the  d^ 
fendant's  claim  of  title,  and  apply  it  afterwards.  Flatntiff  offered  his  r»- 
butting  testimony  to  prove  that  Stranahan,  the  plaintiff  in  the  judgmsnt^ 
had  first  received  the  full  amount  of  his  judgment^  and  then  directed  his 
proi»rty  to  be  sold  in  his  absence  on  this  paid  judgment;  and  if  the  evidenoe 
had  been  given  to  the  jury  plaintiff  might  have  successfully  charged  be- 
fore the  jury  that  the  sade  by  Stranahan,  the  plaintiff  in  the  judgment,  for 
bis  own  benefit,  after  the  judgment  was  paid,  and  the  purchase  by  his  attor* 
BMy,  was  fraudulent  and  void. 

"  The  rule  of  law  laid  down  by  the  chief  justice  not  only  protects  paid  judg- 
ments, but  would  also  protect  judgments  obtained  by  fraud  and  perjury. 
Let  me  illustrate:  Suppose  a  man  living  in  New  Jersey  and  owning  land  here. 
He  pays  his  only  creditor  before  witnesses,  takes  a  receipt,  and  leaves  for  the 
West.  In  his  absence  his  dishonest  creditor,  with  his  money  in  his  pocket, 
procures  an  attachment  for  his  paid  claim  by  an  affidavit  that  the  amount  is 
still  due  and  unpaid.  The  attachment  is  advertised  in  a  county  paper  which 
the  absent  man  never  sees,  and  in  the  usual  course  of  legal  proceedings  the 
defendant's  property  is  sold,  and  the  purchaser  takes  possession.  Mlien  tfa« 
defendant  returns,  indignant  at  the  wrong  done  him,  he  prosecutes  the  plain- 
tiff in  attachment  in  a  criminal  court,  gets  him  indicted  for  perjury,  and 
sends  him  to  the  state  prison.  He  also  brings  an  action  of  ejectment  for  the 
reoovery  of  his  lands.  But  the  witnesses  who  were  permitted  to  prove  the 
perjury  on  which  the  judgment  was  obtained  and  the  sale  made,  are  rejected 
by  the  court  below  on  account  of  the  '  sanctity '  of  this  frandulent  judgment^ 
which  cannot  be  attacked  in  a  collateral  wayl  Thus  the  criminal  court  fur- 
nishes the  criminal,  and  the  court  of  justice  protects  his  crime  and  punishes 
bis  victim  by  withholding  restitution. 

"  A  rule  of  law  which  results  in  such  gross  injustioe  is  certainly  contrary  to 
equity,  and  cannot  be  sound  law;  and  I  have  not  found  a  single  dedsian  bat 
the  one  under  review  which  favors  it.  It  is  said  a  contrary  rule  might  in- 
jure the  innocent  purchaser.  This  may  be  true.  But  is  the  purchaser  in  tb# 
ease  I  have  cited  in  the  case  before  us  any  more  innocent  than  the  original 
owner  whose  property  has  been  fraudulently  sold  ?  And  if  two  innocent  men 
hold  titles  to  the  same  property,  the  original  owner  by  a  homa  Jidt  sale,  and 
the  other  by  an  auditor's  sale  under  a  fraudulent  attachment,  which  inno- 
cent man  should  suffer  T  Surely  not  the  original  owner,  who  holds  the  oldest 
right.  Most  certainly  the  man  who  purchased  at  his  own  risk  (innocently 
it  may  be)  at  a  fraudulent  sale.  When  a  purchaser  buys  property  at  a  pri* 
vate  sale  for  his  own  use  at  a  6oiia  fidt  price,  and  when  he  does  nothing  to 
lorfeit  his  title,  be  has  the  first  claim  upon  courts  of  justice  to  protect  bioi 
in  his  rights.  And  when,  as  in  this  oaae^  an  attempt  is  mads  in  his  absencNW 
▲M.  DK.  Vol.  LXXXVI-lft 


226  Erie  Railway  Co.  v.  Statk.      [New  Jersey, 

by  the  wroog-doiiig  of  othen,  to  wrest  his  property  from  him  and  transfer  it 
to  others,  the  first  duty  of  courts  is  to  stand  by  the  original  owner.  There 
dumld  be  a  remedy  for  erery  wrong,  and  I  bdiere  there  is.  Bat  to  make 
the  wrong  perpetual  by  a  rale  of  law,  shutting  oat  the  evidence  to  prove  the 
wrong,  would  be  a  species  of  judicial  legislation  contrary  to  every  principle 
«f  right  and  justice.  Our  constitution  declares  that  'no  person  shall  be 
deprived  of  his  property  without  due  process  of  law/  The  only  legal  pro- 
ceedings to  dispossess  a  land-owner  is  for  debt»  taxes,  or  by  oondemnation. 
If  he  is  free  from  all  these,  then  all  proceedings,  even  if  under  the  forms  of 
law,  ore  fictitious,  and  not  due  process."  He  closes  his  opinion  by  comment- 
ing upon  Wood  V.  Oolmn,  2  Hill,  666;  Or^/t  v.  Merritt,  14  N.  T.  456;  and 
SimnumB  v.  Vandegrifi,  1  N.  J.  Eq.  S5. 

BATiswAcnox  u  TiOHKiGAL  TxBM,  and  in  its  applioation  to  judgments,  it 
means  the  payment  of  the  money  due  by  the  judgment,  which  payment  most 
be  entered  of  record:  Phmiert'  Bank  v.  OakU^  41  Am.  Dec.  616.  For  a  case 
4;««n—ing  what  amounts  to  a  satisfaction  of  a  judgment,  and  the  rights  of  a 
purchaser  at  an  execution  sale  thereupon,  see  Ruuell  v.  Hugmun,  33  Id.  423. 
An  execution  issued  upon  a  satisfied  judgment  is  not  void,  but  voidable^ 
where  the  satisfaction  has  not  been  entered  upon  the  record:  Borm  v.  Jfo* 
Mbee,  31  Id.  695. 

At  ft**^"*""  law,  debt  on  a  judgment  ooold  not  be  barred  by  prool  «f  a 
fwol  aeoord  and  aatisfactian:  MUehell  v.  ffawleif,  47  Am.  Deo.  200l 
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OoVRinrnoNAL    Law — Stats  Law    Rbouultino    Oommxiiob 

DiJTSBENT  States.  —  Act  of  the  legislature  of  the  state  of  New  Jersey 
relating  to  corporations  doing  business  in  that  state,  not  being  corpora- 
tions of  that  state,  which  provides  that  ''every  such  company  so  doing 
bosineas  shall  pay  a  transit  duty  of  three  cents  on  every  passenger,  and 
two  cents  on  every  ton  of  goods,  wares,  and  merchandise,  or  other  arti- 
bles  carried  or  transported  by  or  for  such  company  on  any  railroad  or 
oanal  in  this  state  for  any  distance  exceeding  ten  miles,  except  passengers 
and  freight  transported  exclusively  within  this  state^ "  is  unoonstitational, 
because  in  conflict  with  that  provision  of  the  United  States  oonstitation 
giving  Congress  exdnsive  power  to  regulate  oommeroe  among  the  several 
states. 
BaouLATiNG  Irtxbrats  Coumeboe. — Imposing  tax  upon  that  portion  of 
corporation's  bnsiaess  relating  exdnsively  to  the  transportation  of  goods 
in  proportion  to  its  volume,  from  one  state  to  another,  anumnts  to  a  tax 
npoD  the  goods  themselves.  The  right  to  place  this  dn^  on  this  biuii* 
ness  of  the  corporation  is  equivalent,  considered  as  a  prerogative  of  state 
government,  to  the  right  to  tax  the  goods  themselves. 
Bmvlation  ov  ComnBOi  bktwekn  Sevxbal  Statu. — Mlienever  the 
taxation  of  a  conmiodity  woold  amount  to  a  regulation  of  oommeroe^  so 
will  the  taxation  of  an  inseparable  incident  or  a  necessary  coneomitant 
of  such  commodity.  With  regard  to  conmierce  between  the  several 
states,  the  transportation  is  as  much  a  part  of  such  oommeroe  as  the 
goods  themselves. 
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Stats  CAmror  Tax  Fobboh  GoBPOSAtiOiir  upov  DimauDrr  Prihoipls  or 
ni  DnrrsBBfT  Manvxb  from  what  she  can  tax  one  of  her  own  domoitio 
oorporatioiis. 

iOBXIOV  Ck>BPORATIOH  U   RSOOGITIZXD    DT    FOBXIOH    JUBUDIOnON,  HOT  Afl 

Aat  OF  Right,  bat  m  an  aet  of  grace;  and  a  atate  nuiy  refuse  to  reoog< 
niae  a  foreign  corporaticA  ezoept  npon  ita  own  oonditiona. 
An  or  TAzmo  Pbofkbtt  is  Agkhowlkdoiodit  ot  Lual  Statitb  ot 
PKB80H  OR  OoMPAHT  Upon  wbom  the  tax  ia  levied.  A  state  under  a  ta^ 
law  cannot  require  a  foreign  corporation  to  pay  any  sum  it  may  pleaacp 
and  then  defend  the  act  upon  the  plea  that  the  company  taxed  has  no 
fights  but  audi  aa  of  grace  may  be  oonf erred  upon  it. 

Thb  opinion  states  the  case. 

ScuddtTj  Depue^  Shipmanj  and  Eaten,  for  the  plaintiff  in 
CRor. 

FreUnghuysenj  attomey^eneralj  for  the  defendant  in  errar. 

By  Conrt,  Bbasley,  C.  J.  The  important  question  to  be 
decided  in  this  case  arises  out  of  the  provision  of  the  tenth 
section  of  the  act  of  the  legislature  of  this  state  relating  to 
taxes,  passed  in  the  year  1862. 

As  much  of  the  section  as  is  thus  drawn  in  question  is  in 
Che  words*  following,  viz.:  ''That  all  corporations  regularly 
doing  business  in  this  state,  and  not  being  corporations  of  this 
state,  shall  be  assessed  and  taxed  for  and  in  respect  of  the 
business  so  by  them  done  and  transacted  in  this  state,  in  man- 
ner following,  that  is  to  say:  every  such  company  so  doing 
business  shaU  pay  a  transit  duty  of  three  cents  on  every  pas- 
senger, and  two  cents  on  every  ton  of  goods,  wares,  and  mer- 
chandise, or  other  articles  carried  or  transported  by  or  for  such 
company  on  any  railroad  or  canal  in  this  state,  for  any  dis- 
tance exceeding  ten  miles,  except  passengers  and .  freight 
transported  exclusively  within  this  state.  And  such  transit 
duty  for  railroad  or  canal  transportation  shall  be  paid  to  the 
treasurer  of  this  state  within  the  month  of  January  in  each 
year  for  the  transportation  of  the  previous  year;  and  it  shall 
be  the  duty  of  the  president  or  treasurer  of  every  such  com- 
pany to  furnish  to  the  treasurer  of  the  state,  by  or  before 
the  third  Tuesday  of  January,  annually,  under  oath  or  affir- 
mation, a  full  and  true  account  of  the  number  of  passengers, 
and  of  the  number  of  tons  of  goods,  wares,  and  merchandise, 
and  other  articles  so  carried  or  transported  as  aforesaid." 

It  is  sufficient  for  all  the  purposes  of  the  following  discus- 
sion to  state,  generally,  that  the  plaintiffs  in  error  are  a  corpo* 
ration  created  by  the  laws  of  New  York,  and  that  the  business 
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which  they  habitually  do  in  this  state,  and  which  is  liable  to 
the  tax  in  dispute,  is  thus  described  in  the  state  of  the  case 
agreed  upon  by  the  parties:  '^  Most  of  the  goods,  wares,  mer* 
chandise,  and  passengers,  for  the  transportation  of  which  by 
the  Erie  Railway  Company,  in  the  state  of  New  Jersey,  the 
said  transit  duty  or  tax  is  charged,  have  been,  by  that  com- 
pany and  other  railroads  in  connection  with  them,  carried 
over  the  state  of  New  Jersey  from  states  and  territories  of  the 
United  States  in  the  West  to  states  of  the  United  States  in  the 
East,  and  from  states  of  the  United  States  in  the  East,  oyer 
New  Jersey,  to  states  and  territories  of  the  United  States  in 
the  West.  Some  few  goods,  wares,  and  merchandise,  and  pas- 
sengers have  been  transported  from  states  and  territories 
beyond  the  limits  of  the  state  of  New  Jersey,  which  transpor- 
tation in  New  Jersey  has  exceeded  ten  miles." 

From  this  statement  of  facts  it  appears  that  the  plaintiffs 
are  a  foreign  corporation,  habitually  transporting  passengers 
and  commodities,  in  the  course  of  commerce  between  the 
states,  over  the  territory  of  New  Jersey,  and  that  the  tax  in 
question  falls  on  this  business  in  proportion  to  the  number  of 
passengers  and  the  weight  of  the  commodities  transported. 

That  the  state  of  New  Jersey,  in  the  plenitude  of  her  origi- 
nal sovereignty  as  an  independent  govemment,  had  the  right 
to  impose  the  tax  on  the  business  in  question,  no  one  can  dis- 
pute. Did  she  relinquish  such  power  in  the  formation  of  the 
general  govemment?  This  inquiry  obviously  draws  into  the 
discussion  that  provision  of  the  constitution  of  the  United 
States  which  declares  that  Congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
states. 

The  precise  question,  then,  to  be  considered  and  decided  is, 
Has  the  tax  which  has  given  rise  to  this  controversy  been  laid 
within  the  meaning  of  the  prohibitory  clause  just  referred  to 
upon  commerce  between  the  states? 

The  principal  argument  urged  before  this  court,  in  support 
of  the  negative  of  the  foregoing  proposition,  was,  that  this  law 
did  not  impose  the  duty  on  the  goods,  but  on  the  business  of 
the  plaintiffs  in  error,  and  on  this  account  was  not  within  the 
constitutional  prohibition. 

It  certainly  is  not  to  be  denied  that  a  state  has  the  right  to 
lay  taxes  which  may  incidentally  affect  commerce  between 
the  states.  Indeed,  it  is  perhaps  impossible  to  imagine  any 
tax  which,  in  theory  at  least,  may  not  be  said  to  have  in  the 
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distance  such  effect.  That  this  class  of  taxes  is  legal,  upon 
both  general  and  constitutional  considerations,  no  one  doubts. 
But  the  difficulty  always  has  been,  and  it  is  probable  ever  will 
be,  to  determine  with  precision  when  any  given  tax  which  has 
a  tendency  to  affect  a  subject  having  immunity,  is  within  the 
purview  of  the  constitution  incidental  and  when  direct.  And 
ibis  is  the  real  difficulty  now  to  be  overcome  by  this  court. 

The  first  observation  that  naturally  occurs  is,  that  the  tax 
imposed  must,  to  avoid  the  taint  of  unconstitutionality,  be  in« 
direct  in  substance,  and  not  merely  so  in  form.  Can  it  be 
said  that  this  is  so  in  the  present  case?  This  tax  falls  on 
interstate  commerce  alone.  It  reaches  no  further.  The  bur- 
den is  not  on  a  general  business,  one  branch  of  which  is  the 
transportation  of  extraterritorial  goods.  On  the  contrary,  the 
only  business  of  the  plaintiffs  in  error  which  is  not  taxed  is  the 
business  of  such  company  done  entirely  in  the  state  of  New 
Jersey,  and  which  does  not  consist  of  the  transportation  of 
merchandise  from  state  to  state.  The  law  discriminates  and 
selects  the  transportation  of  commodities  passing  from  state  to 
state  as  the  peculiar  objects  of  the  duty.  It  is  also  laid  upon  an 
employment  in  which  the  citizens  of  the  state  imposing  it  have 
no  concern;  it  can  therefore  be  increased  to  any  extent  with- 
out in  the  least  degree  affecting  their  interests.  This  tax,  con- 
sequently, cannot  be  said  to  fall  incidentally  on  the  prohibited 
subject  on  account  of  its  being  a  general  burden  on  multiform 
matters,  of  which  the  conveyance  of  articles  of  traffic,  in  their 
passage  from  one  state  to  another,  happened  to  be  one. 

But  this  tax  is  not  only  thus  specific,  and  restrained  to  this 
one  class  of  objects,  but  it  is  also  graduated  by  the  weight  of 
the  things  carried.  The  business  is  charged  a  certain  sum  for 
the  transportation  of  every  ton  of  goods.  The  tax  therefore  is 
regulated,  both  as  to  its  object  and  amount,  by  the  articles 
transported.  Now,  it  is  impossible  not  to  perceive  that  the 
effect  of  such  a  tax  must  be,  so  far  as  respects  the  owner  of  such 
articles,  precisely  and  in  all  its  results  the  same  as  though  the 
commodities  themselves  were  directly  taxed.  The  expense  of 
the  conveyance  of  such  commodities  from  the  place  of  produc- 
tion to  the  market  is  as  much  an  element  entering  into  their 
salable  value  as  is  the  cost  of  their  production.  If  a  distinc- 
tive tax  were  plaeed  upon  all  persons  employed  in  manufac- 
tories, in  proportion  to  the  weight  or  value  of  the  wares 
manufactured,  no  one  would  doubt  that  such  tax  would  fall 
upon  Buch  wares,  and  would  be  ultimately  paid  by  the  con- 


230  Erie  Railway  Co.  v.  State.       [New  Jersey, 

BUDLer.  So  when  this  tax  is  laid  on  the  transportation  of  the 
merchandise,  there  is  no  more  room  for  doubt  that  by  the  oper- 
ation of  well-known  laws  it  must  pass  from  the  carrier  to  the 
things  carried,  and  in  the  precise  ratio  of  the  statutory  bur- 
den enhance  their  price  in  the  market.  The  consumer  must 
pay  the  custom,  whether  it  be  placed  on  the  goods  or  upon 
their  transportation.  The  result  then  is,  that  this  imposition 
on  the  business  of  transportation,  which  it  is  argued  is  consti- 
tutional, produces  the  same  effect,  neither  more  nor  less,  upon 
the  private  business  of  the  owner  of  the  goods  as  would  be  pro- 
duced by  a  direct  tax  on  the  goods  themselves,  which  lattter 
form  of  taxation  would  be  undeniably  unconstitutional.  This 
substantial  identity  in  the  results  would  seem  to  favor  strongly 
an  inference  of  the  substantial  identity  in  the  causes  produ- 
cing them.  The  conclusion  from  this  course  of  reasoning  there- 
fore is,  that  if  the  transportation  of  merchandise,  in  tranritu 
from  state  to  state,  can  be  taxed  by  a  state  in  the  form  of  the 
law  novf  before  this  court,  the  constitutional  provision  under 
consideration  affords  no  protection  whatever  to  the  owner  of 
the  goods  which  are  the  subjects  of  such  transportation. 

Nor  does  this  matter,  if  we  view  it  in  its  political  effects, 
assume  a  more  favorable  aspect.  The  right  to  place  this  duty 
on  this  business  of  the  plaintiffs  in  error  would  be  equivalent, 
<x>nsidered  as  a  prerogative  of  state  government,  to  the  right 
to  tax  the  commodities  themselves.  The  political  power  and 
the  political  results  would  be  in  both  cases  identical.  The 
exercise  of  the  right  to  tax  in  either  of  these  two  modes  would 
produce  the  same  disorder  in  the  general  system  of  interstate 
commerce,  and  the  same  antagonism  between  the  governments 
of  the  respective  states.  The  origin  of  the  constitutional  re- 
striction on  the  authority  of  the  states,  with  regard  to  this 
species  of  taxation,  is  not  involved  in  obscurity.  It  is  known 
to  all  that  it  was  the  creature  of  a  disastrous  experience.  The 
evils  which  are  inseparable  from  the  possession  of  the  power 
by  the  several  states  to  impose  burdens  on  goods  passing  in 
the  course  of  trade  over  their  respective  territories  had  been  ex- 
hibited, during  the  existence  of  the  Articles  of  Confederation, 
in  results  too  portentous  to  be  easily  forgotten.  "The  inter- 
fering and  unneighborly  regulations  of  some  states,  contrary 
to  the  true  spirit  of  the  Union,"  says  Mr.  Hamilton  in  the 
Federalist  (number  22),  ^'have,  in  different  instances,  given 
just  cause  of  umbrage  and  complaint  to  others;  and  it  is  to  be 
feared  that  examples  of  this  nature,  if  not  restrained  by  a 
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national  control,  would  be  multiplied  and  extended  till  they 
became  not  less  serious  causes  of  animosity  and  discord  than 
injurious  unpediments  to  the  intercourse  between  the  different 
parts  of  the  Confederacy.  The  commerce  of  the  German  em- 
pire is  in  continual  trammels,  from  the  multiplicity  of  duties 
which  the  several  princes  and  states  exact  upon  the  merchan- 
dises  passing  through  their  territories;  by  means  of  which  the 
fine  streams  and  navigable  rivers  with  which  Germany  is  so 
happily  watered  are  rendered  almost  useless.  Though  the 
genius  of  the  people  of  this  country  might  never  permit  this 
description  to  be  strictly  applicable  to  us,  yet  we  may  reason- 
ably expect,  from  the  gradual  conflicts  of  state  regulations, 
that  the  citixens  of  each  would  at  length  come  to  be  considered 
and  treated  by  the  others  in  no  better  light  than  that  of  for- 
eigners and  aliens."  Such  had  been  the  scene  of  the  past,  and 
such  was  the  anticipated  future  of  this  country,  as  drawn  by 
the  hand  of  a  master,  if  each  state  were  permitted  to  retain 
that  right  which  belonged  to  sovereignty,  of  prescribing  the 
terms  on  which  the  merchandise  of  other  states  might  pass 
over  her  soil.  And  yet  it  would  seem  that  all  considerate  per- 
sons must  admit  that  the  power  now  claimed  will  occasion,  if 
exercised  to  any  considerable  extent,  all  those  effects  so  much 
deprecated,  and  which,  in  our  early  career  as  a  people,  menaced 
so  seriously  the  amity  and  unity  of  the  Confederacy.  If  a  state, 
whose  geographical  position  is  upon  any  of  the  great  harbors 
along  tiie  seaboard,  can,  by  right  of  its  sovereignty,  lay  bur- 
dens on  the  business  of  transporting  over  its  territory  merchan- 
dise on  its  way  to  other  states,  must  it  not  be  universally 
conceded  that  the  restriction  in  the  constitution,  now  under 
review,  is,  considered  as  a  political  safeguard,  fatally  ineffi- 
cient? It  is  to  be  remembered  that  this  law  attempts  to 
raise  revenue  from  the  business  of  non-residents.  The  parties 
taxed  are  not  the  constituents  of  those  who  enact  the  law,  and 
the  consequence  is,  they  do  not  possess  any  of  that  political  in- 
fluence which,  imder  ordinary  circumstances,  is  the  sure  means 
of  protection  against  oppressive  legislation.  Can  any  one  doubt 
that  an  example  of  this  kind  of  irresponsible  taxation  will 
find  a  host  of  ready  imitators?  Or  if  the  example  should  not 
be  multiplied  from  imitation,  would  it  not  be  inevitably  re- 
produced for  the  purpose  of  retaliation?  Perhaps  it  is  not  too 
much  to  say  that  a  tax  equal  to  the  one  now  in  question 
which  should  be  imposed  on  the  transportation  of  this  same 
merchandise  in  each  of  the  states  through  which  it  is  carried 
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befbre  it  reaches  our  confines,  would  render  the  greater  part  of 
Buch  merchandise  unsalable  at  the  place  of  its  destination,  ex- 
oept  at  a  loss  to  its  owner.  We  cannot  suppose  that  any  state 
would  acquiesce  in  such  a  condition  of  afifairs;  it  could  not 
stand  by  and  see  its  citizens  thus  despoiled,  and  its  commerce 
in  fetters.  It  would  act,  and  then  would  ensue  that  petty 
oonflict  of  rival  interests  which,  at  an  epoch  in  the  past  already 
noticed,  derogated  from  the  character  and  endangered  the 
peace  of  our  country. 

Nor  would  the  evil  consequences  of  this  state  prerogative 
which  is  now  claimed  stop  even  here.  Thus  far  it  has  been 
seen  that  its  effect  would  be  to  disturb  the  constitutional  equi- 
librium of  the  states.  But  it  would  do  more  than  this;  it 
would  affect  in  a  very  material  point  the  relation  of  the  states 
to  the  central  government.  By  the  fifth  clause  of  the  ninth 
section  of  article  1  of  the  constitution  of  the  United  States,  it 
IB  provided  that  "no  tax  or  duty  shall  be  laid  on  articles  ex- 
ported  from  any  state."  This  is  a  restriction  on  the  power  of 
the  general  government,  and  its  obvious  purpose  was  to  guard 
against  the  application  of  the  taxing  power  for  the  regulation 
of  commerce  in  favor  of  one  state,  to  the  injury  of  the  interests 
of  another.  None  will  deny  that  this  cautionary  provision  is 
vastly  important  to  each  several  state  of  this  Union.  But  if 
the  doctrine,  that  the  taxation  of  the  business  of  transportation 
is  not,  in  legal  effect,  equivalent  to  the  taxation  of  the  mer- 
chandise so  transported,  is  to  prevail,  what  will  be  the  worth  of 
this  circumscription  of  the  federal  authority?  The  general 
government  has  the  same  right  as  that  possessed  by  each  state 
to  tax  the  business  or  occupations  of  individuals,  and  can 
therefore  burden  with  tax,  concurrently  with  the  local  govern- 
ments, the  employment  of  transportation.  It  would  follow 
then,  as  an  inevitable  consequence,  that  if  the  law  in  question 
is  sustainable,  so  would  be  a  law  of  Congress  placing  a  tax  on 
the  business  of  transporting  through  Pennsylvania  all  mer- 
chandise passing  as  exports  through  that  state  from  New 
Jersey  or  elsewhere;  and  it  needs  no  argument  to  demonstrate 
that  a  tax  of  this  nature  could  be  imposed  in  such  form  and 
under  such  conditions  as  to  prevent  anything  like  profitable 
exportation.  Would  any  state  thus  disabled  be  satisfied  with 
the  argument  that  the  tax  was  not  upon  the  export,  but  was 
upon  the  business  of  transporting  such  export?  It  is  believed 
that  such  a  burden  laid  on  the  commerce  of  a  state  would  be 
universally  censured,  not  only  as  an  act  of  injustice,  but  as  a 
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palpable  infringement  of  the  conetitutional  provisioin  just 
quoted;  and  yet,  the  impoeition  of  such  a  burden  would  appear 
to  be  justified  by  the  principle  which  alone  can  sustain  the 
state  law  now  in  controversy. 

The  result  of  this  reasoning  is,  that  a  recognition  of  the 
power  claimed  would  not  only  affect  disastrously  the  harmoni- 
ous intercourse  of  the  states  with  each  other,  but  would  also 
subject  each  of  the  sereral  states  to  the  liability  of  the  exercise 
of  a  highly  dangerous  power  on  the  part  of  the  general  gOTcm- 
ment. 

A  construction  which  would  thus  frustrate  the  <^ration  of 
the  federal  constitution  in  two  respects,  each  of  which  is  of 
great  political  importance,  could  not,  in  my  opinion,  be  justi- 
fied, except  upon  the  ground  that  the  language  of  the  instru- 
ment is  so  clear  upon  the  subject  that  it  manifests  that  these 
results,  so  obvious  and  so  hurtful,  did  not  fall  within  the  con- 
templation of  the  firamers  of  the  constitution,  and  consequently 
were  not  provided  against.  When  an  opposite  result  would 
be  so  injurious,  it  is  a  relief  to  conclude  that  such  clear  lan- 
guage, evincive  of  such  oversight,  does  not  exist.  Interpret- 
ing the  words  of  the  constitution  in  the  light  of  the  evident 
purpose  of  those  who  employed  them,  it  does  not  seem  to  me 
that  the  point  in  question  is  left  in  any  obscurity.  The  object 
was  to  pass  articles  of  trafiQc  from  one  point  in  this  country 
to  another,  through  intervening  states,  free  of  impost  or  duty 
by  such  states.  The  goods,  the  transportation  of  which  is 
taxed  imder  the  present  law,  are  such  articles;  nor  has  it 
been  denied  that  such  goods,  while  being  thus  transported, 
constitute  a  part  of  the  commerce  between  the  states.  But 
it  seems  to  have  been  overlooked  that  the  transportation  is  as 
much  a  part  of  such  commerce  as  the  goods  themselves  are. 
If  there  can  be  no  commerce  between  the  states  without 
goods,  so  there  can  be  none  without  the  transportation  of  the 
goods.  The  two  must  be  united  to  constitute  interstate 
commerce.  Is  it  not  certain,  then,  that  a  duty  on  one  of 
these  two  elements  in  commerce  must,  in  the  nature  of 
things,  operate  as  a  tax  upon  the  other?  As  commerce,  the 
two  things  are  indissoluble;  are  they  divisible  for  the  purpose 
of  taxation?  I  think  it  may  be  laid  down  as  a  general  rule, 
universally  applicable  to  all  cases  arising  under  the  clause  of 
the  constitution  now  considered,  that  whenever  the  taxation 
of  a  commodity  would  amount  to  a  regulation  of  commerce, 
«o  will  the  taxation  of  an  inseparable  incident  or  a  necessary 
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concomitant  of  such  commodity.  The  object  being  to  pro- 
tect the  merchandise  from  all  exactions  in  its  transit  over  a 
state  by  a  rule  of  construction  as  necessary  as  it  is  elementary, 
we  must  imply  a  protection  to  the  means  requisite  to  effect 
such  passage;  because  without  such  implication  the  privi- 
lege intended  to  be  secured  is  defeated. 

It  was  upon  this  doctrine  that  the  case  of  Brown  v.  Mary- 
land,  12  Wheat.  419,  was  decided.  The  facts  were  these:  A 
state  law  required  an  importer  to  pay  for  and  take  out  a 
license  as  a  prerequisite  to  a  right  to  sell  imported  goods, — 
and  the  court  ruled  that  this  requisition  was  in  conflict  with 
the  provision  of  the  constitution  of  the  United  States  which 
prohibits  a  state  frozn  laying  any  impost  or  duty  on  exports 
or  imports.  The  argument  in  support  of  the  law  was,  that  the 
tax  was  not  on  the  articles  imported,  but  that  it  was  a  tax  on 
the  privilege  of  the  owner  to  sell  the  article  after  importation. 
It  was  said  the  state  might  lawfully  tax  occupations,  and  that 
this  law  did  nothing  more.  But  Chief  Justice  Marshall  re- 
futed the  argument  in  the  following  clear  and  emphatic  sen- 
tences: '^  It  is  impossible,"  he  says,  ''to  conceal  from  ourselves 
that  this  is  varying  the  form  without  varying  the  substance. 
It  is  treating  a  prohibition  which  is  general,  as  if  it  were  con- 
fined to  a  particular  mode  of  doing  the  forbidden  thing.  All 
must  perceive  that  a  tax  on  the  sale  of  an  imported  article 
imported  only  for  sale  is  a  tax  on  the  article  itself.  It  is  true 
that  a  state  may  tax  occupations  generally,  but  this  tax  must 
be  paid  by  those  who  employ  the  individual,  or  it  is  a  tax  on 
his  business.  The  lawyer,  the  physician,  or  the  mechanic 
must  either  charge  more  on  the  article  in  which  he  deals,  or 
the  thing  itself  is  taxed  through  his  person.  This  the  state 
has  a  right  to  do,  because  no  constitutional  prohibition  ex- 
tends to  it.  So  a  tax  on  the  occupation  of  the  importer  is  in 
like  manner  a  tax  on  importation.  It  must  add  to  the  price 
of  the  article, 'and  be  paid  by  the  consumer  or  by  the  im- 
porter himself  in  like  manner  as  a  direct  duty  on  the  article 
itself  would  be.  This  the  state  has  not  a  right  to  do,  because 
it  is  prohibited  by  the  constitution.'' 

This  reasoning,  the  strength  and  justness  of  which  it  is  im- 
possible to  resist,  appears  to  be  entirely  applicable  to  the  case 
now  before  this  court,  for  surely  not  more  essential  is  the 
power  to  sell  the  imported  article  than  is  the  power  to  trans- 
port the  article  to  its  market.  In  the  reported  case,  the  court 
also  held  that  the  tax  upon  the  sale  of  the  imported  article 
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was  likewise  repugnant  to  the  clause  of  the  constitution  which 
empowers  Congress  to  regulate  commerce  among  the  several 
states,  the  argument  being  that  commerce  is  intercourse,  that 
importation  and  the  right  to  sell  the  thing  so  imported  were 
each  an  essential  ingredient  of  such  intercourse,  and  that  con- 
sequently a  restriction  on  the  power  to  sell  was,  in  the  nature 
of  things,  a  regulation  of  commerce. 

The  case  of  Almy  v.  People  of  Calif omiaj  24  How.  169,  rests 
upon  analogous  principles.  The  question  was,  whether  a 
stamp  dut/  on  bills  of  lading  for  gold  or  silyer  transported  to 
any  part  or  place  out  of  the  state  was  a  tax  on  exports.  The 
court  held  the  affirmative,  and  declared  the  act  unconstitu- 
tional. Chief  Justice  Taney,  in  delivering  the  opinion  of  the 
court,  thus  expresses  his  views:  "  But  a  tax  or  duty  on  a  bill 
of  lading,  although  differing  in  form  from  a  duty  on  the  arti- 
cle shipped,  is  in  substance  the  same  thing;  for  a  bill  of  lading, 
or  some  written  instrument  of  the  same  import,  is  necessarily 
always  associated  with  every  shipment  of  articles  of  commerce 
from  the  ports  of  one  country  to  those  of  another.  ^  The  neces- 
sities of  commerce  require  it.  A  bill  of  lading  therefore,  or 
some  equivalent  instrument  of  writing,  is  invariably  associated 
with  every  cargo  of  merchandise  exported  to  a  foreign  country, 
and  consequently  a  duty  upon  that  is,  in  substance  and  effect^ 
a  duty  on  the  article  imported." 

As  a  bill  of  lading  is  not,  in  any  point  of  view,  as  necessary 
to  an  export  as  transportation  is  to  an  article  of  interstate 
commerce,  it  would  seem  self-evident,  on  the  assumption  of 
the  correctness  of  this  decision,  that  the  taxation  of  such 
transportation  must,  of  necessity,  be  a  regulation  of  commerce 
within  the  prohibitory  clause  of  the  constitution.  It  is  con- 
ceived that  both  these  cases,  so  far  as  relates  to  the  principle 
upon  which  the  case  now  before  this  court  is  to  be  decided| 
are  directly  in  point,  —  and  as  adjudications  of  the  court  of 
the  last  resort,  of  course  their  authority  is  decisive. 

It  has  been  already  observed  that  the  tax  in  hand  is  spe* 
cific,  that  is,  it  affects  but  a  single  interest,  viz.,  the  transporta- 
tion of  goods  in  the  course  of  traffic  from  one  part  of  the 
country  to  the  other.  This  singleness  in  the  object  taxed  must 
necessarily,  as  it  would  seem,  make  the  tax  a  regulation  of 
commerce.  No  other  doctrine  is  practicable, — because  the 
right  to  tax  in  such  form  is  an  acknowledgment  of  the  right 
to  prohibit.  Yielding  the  premises,  the  conclusion  is  unavoid- 
able.    The  amount  of  the  tax  cannot  affect  its  legality;  if  the 
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present  duty,  which  it  is  presumed  the  business  of  the  plain- 
tiffs can  easily  bear,  is  legal,  so,  also,  would  be  a  duty  under 
which  such  business  must  necessarily  languish  and  die.  In 
other  words,  the  nature  of  this  species  of  taxation  is  such  that 
that  a  mere  increase  of  sufficient  magnitude  of  the  duty  in 
question  would  put  an  end  to  the  business  of  interstate  com* 
merce,  so  far  as  the  same  is  carried  on  by  foreign  corporations 
over  the  soil  of  this  state.  Nor  is  it  perceived  that  there  is  any- 
thing in  principle  which  would  prevent  an  indefinite  extension 
of  such  taxation.  If  the  employment  of  these  plaintiffs  can 
be  thus  trammeled,  why  not  impose  the  burden  on  the  entire 
business  of  transporting  merchandise  from  other  states  over 
the  soil  of  this  state?  It  is  not  forgotten  that  it  was  pressed 
by  counsel  on  the  argument  in  defense  of  this  law  that,  as  at 
present  framed,  it  applies  solely  to  the  business  of  corporations 
created  by  the  laws  of  other  states.  Viewed  in  a  merely  prac- 
tical light,  this  consideration  is  not  of  much  weight,  for  it  is 
evident  that  almost  all  the  commerce  between  the  states  must 
always  be  in  the  hands  of  corporations  of  this  description, 
and  that,  consequently,  the  power  to  tax  to  the  point  of  pro- 
hibition the  business  of  such  companies  is  substantially  the 
power  to  interdict  the  entire  commerce.  But  considering  the 
question  in  a  theoretical  point  of  view,  it  would  seem  to  be 
clear  that  a  state  cannot  tax  for  the  purpose  of  revenue  a 
foreign  corporation  in  a  mode  different  in  principle  from  that 
in  which  she  can  tax  one  of  her  own  domestic  corporations. 
It  is  not  denied  that  the  corporate  existence  of  a  company  is 
recognized,  not  by  right  but  of  grace  in  foreign  jurisdic- 
tions, nor  that  each  government  has  the  competence  to  refrise 
to  recognize  such  Qxistence  except  on  its  own  conditions. 
The  principle  is  universally  acknowledged.  Hence,  laws  re- 
quiring insurance  companies  and  other  foreign  corporations 
to  file  bonds  and  submit  to  other  exactions  as  a  prerequisite 
to  their  admission  in  an  incorporated  capacity  into  the  state. 
Sikch  laws,  when  rightfully  made,  are  evidently  mere  police 
regulations,  designed  to  protect  the  citizens  of  the  state  in 
which  they  are  enacted  from  loss  or  imposition,  and  on  this 
ground  their  legality  cannot  be  drawn  in  question.  But  a  tax 
law,  having  revenue  for  its  object,  is  based  upon  a  principle 
entirely  different.  The  right  to  tax  for  revenue  is  the  right 
of  the  government  to  take  so  much  of  the  property  of  the  per- 
son or  company  upon  whom  the  tax  falls  as  such  government 
may  deem  necessary  for  its  public  wants.    The  act  of  taking 
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the  property  therefore  must,  of  necessity,  be  an  acknowledg- 
ment of  the  legal  status  of  the  person  or  company  whose  prop* 
erty  is  taken.  To  assert  that  the  company  whose  property  is 
thus  taken  has  no  rights  but  such  as  the  gOTernment  taking 
it  chooses  to  confer,  is  to  assert  that  such  company  has  no  title 
to  its  property  but  such  as  may  be  conceded  to  it  by  the  tax- 
ing power.  It  seems  to  be  utterly  inconsistent  with  legal  prin- 
ciples, which  have  always  been  deemed  axiomatic,  to  hold 
that  a  government  can  recognize  the  legal  existence  of  a  for- 
eign corporation  for  the  purpose  of  taxation,  and  at  the  same 
time  can  deny  such  legal  existence  for  the  purpose  of  depriv- 
ing it  of  those  rights  which  belong  to  every  individual  or  com- 
pany known  to  the  law.  Such  a  doctrine  would  obviously 
offer  the  entire  property  of  foreign  corporations  as  a  prize  to 
the  rapacity  of  any  state  in  whose  territories  it  might  be,  oi' 
over  which  it  might  happen  to  be  carried.  It  is  readily  to  be 
admitted  that  a  law  imposing  certain  terms  upon  all  foreign 
corporations  as  conditions  precedent  to  their  acquisition  in 
this  state  of  the  right  to  act  in  the  unity  of  their  corporate  ex- 
istence would  be  legal.  Such  law  would  prevent  foreign  per- 
sons from  doing  any  legal  act  in  this  state  as  a  corporation, 
but  can  it  be  maintained  that  such  law  would  have  the  further 
effect  of  leaving  the  property  of  the  company  as  the  spoil  of 
the  first  taker?  A  statute  that  should  abolish  the  rule  of 
comity,  and  should  refuse  a  recognition  of  foreign  corporations, 
would,  it  is  conceived,  have  this  effect  and  no  more,  i.  e.,  to 
convert  the  foreign  corporators,  as  to  the  state  enacting  the 
supposed  law,  into  a  partnership  of  individuals;  and  thus,  al- 
though the  corporation  as  such  could  not,  by  suit  or  otherwise, 
assert  its  right  to  protect  its  property,  the  members  of  the 
company  would  be  under  no  such  disability.  The  opposite 
view  would  place  the  larger  part  of  the  property  of  corpora- 
tions, in  whose  possession  is  accumulated  so  much  of  the 
wealth  of  the  country,  out  of  the  protection  of  those  funda- 
mental principles  of  law,  without  the  safeguard  of  which  all 
property  loses  so  much  of  its  value.  If  a  state  under  a  tax 
law  can  require  a  foreign  corporation  to  pay  any  sum  it  may 
please,  and  then  may  defend  itself  against  the  alleged  uncon- 
stitutionality of  such  act  on  the  plea  that  the  company  taxed 
has  no  rights  but  such  as  of  grace  may  be  conferred  upon  it, 
no  reason  is  perceived  why  the  general  government  could  not 
at  its  pleasure  seize  the  property  of  all  corporations  in  this 
country,  on  the  ground  that  incorporated  companies  have  no 
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rights  which  the  law  is  hound  to  lespecti  or  which  are  recog- 
nized by  the  constitution  of  the  United  States.  A  principle 
involving  such  results  is  not  admissible.  The  clause  of  the 
tax  act  in  question,  in  mj  view,  cannot  be  defended  on  the 
fact  that  the  parties  taxed  are  foreign  corporations.  The  re- 
suit  therefore  is,  that  if  the  present  statute  can  be  sustained,  a 
law  taxing  the  entire  business  of  transporting  interstate  com- 
merce would  be  constitutional, — the  inevitable  corollary  to 
that  proposition  being,  that  as  the  power  to  tax  transportation 
includes  the  power  to  destroy  it,  each  state  holds  the  right  to 
permit  or  to  refuse  passage  over  its  soil  of  goods  carried  in  the 
course  of  trade  from  state  to  state.  The  statement  of  the  prop- 
osition leaves  my  mind  free  from  all  doubt  that  the  exercise 
by  a  state  of  a  prerogative  of  this  character,  either  so  frir  as  to 
burden  such  transportation  or  to  prevent  it  altogether,  is  a 
regulation  of  commerce,  which  falls  under  the  prohibition  of 
the  constitution  of  the  United  States. 

Upon  the  argument  before  this  court,  it  was  rather  suggested 
than  insisted  on,  that  the  authority  conferred  by  the  constitu- 
tion upon  Congress  to  regulate  commerce  among  the  several 
states  is  not  exclusive,  but  is  concurrent  with  that  of  the 
states.  The  court,  in  illustration,  were  referred  to  the  laws 
passed  by  the  several  states  for  the  regulation  of  pilots  and 
pilotage,  and  others  of  a  like  character,  the  constitutionality  of 
which  is  not  now  at  all  questionable.  But  it  is  believed  that 
since  the  decision  of  the  case  of  Cooley  v.  Board  of  Wardens  of 
Port  of  Philadelphia^  12  How.  299,  this  question,  so  far  as  it 
relates  to  a  case  similar  to  the  one  now  before  this  court,  is 
not  open  to  discussion.  Formerly,  it  must  be  confessed,  the 
matter  was  perplexed  to  a  great  degree  by  much  contrariety  of 
opinion  among  the  several  members  of  the  supreme  court  of 
the  United  States,  but  the  decision  referred  to  has  placed  the 
doctrine  on  more  stable  grounds.  In  that  case  it  was  resolved 
that  although  in  matters  of  mere  local  interest,  such  as  a  sys- 
tem of  rules  controlling  pilotage  in  harbors,  the  power  of  Con- 
gress was  merely  concurrent  with  that  of  the  states;  never- 
theless, whatever  subjects  of  the  power  to  regulate  conunerce 
were  in  their  nature  national,  or  admitted  of  only  one  uniform 
plan  of  regulation,  were  of  such  a  character  as  to  require  ex- 
clusive legislation  by  Congress.  It  is  plain  that  this  could  not 
be  affirmed  of  laws  for  the  regulation  of  pi  Jots  and  pilotage, — 
but  is  it  not  equally  plain  that  it  can  be  affirmed  of  the  regu- 
lation now  in  question  before  this  court?    If  the  foregoing 
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argament  has  been  snccessful,  it  has  established  the  proposi- 
tion that  the  tax  created  by  the  law  of  this  state  is  a  taxation 
of  interstate  commerce,  and,  certainly,  admitting  that  postu- 
late, all  must  concede  that  it  is  in  its  nature  national,  and  not 
local. 

The  result^  then,  to  which  my  examination  of  this  subject 
has  led  me,  is,  that  the  legislature  of  this  state  had'  not  the  con- 
stitutional power  to  lay  the  tax  in  question  on  the  business  of 
the  plaintiffs  in  error. 

This  conclusion  has  not  been  reached  without  the  exercise 
of  that  degree  of  reflection  which  the  importance  of  the  subject 
so  eminently  demanded.  Not  the  slightest  doubt  has  been 
entertained  that  the  law  under  review  was  enacted  with  the 
fairest  intention,  and  that  its  purpose  was  simply  to  subject 
foreign  corporations  ddng  business  in  this  state  to  an  equitable 
share  of  the  business  of  maintaining  that  government,  which 
extended  its  protection  to  them  as  well  as  over  the  business  of 
its  own  citizens.  Nor  has  it  been  forgotten  that  it  was  one  of 
the  attributes  of  sovereignty,  the  taxing  power  of  the  state, 
which  was  to  be  passed  upon.  It  is  conceded  that  this  pre- 
rogative is  not  only  imperial  in  its  character,  but  is  absolutely 
necessary  to  the  public  welfare,  and  that  a  right,  at  once  so 
elevated  and  so  essential,  is  not  to  be  diminished  or  impaired 
in  the  slightest  degree,  even  on  constitutional  considerations, 
except  on  the  surest  grounds.  But  it  is  also  to  be  remembered 
that  even  more  valuable  than  the  revenues  of  a  state  are  those 
fundamental  restrictions  which  prevent  each  member  of  this 
Confederacy  from  the  exercise  of  those  powers  which,  in  the 
grand  scheme  of  our  national  polity,  have  been  prohibited. 
And  being  entirely  satisfied,  from  the  reasons  above  stated, 
that  the  legislative  act  now  before  this  court,  in  imposing  the 
tax  in  controversy,  infringes  one  of  these  restrictions,  it  seems 
to  me  that,  so  fkr  as  its  operation  in  this  particular  is  con- 
cerned, it  should,  without  hesitation,  be  decliu^  by  this  court 
to  be  void. 

In  my  opinion,  the  judgment  of  the  supreme  court  should 
be  reversed. 

For  reversal,  Beaslet,  C.  J.,  CLXMEirrs,  Cobneuson,  Elmsb, 
OasEN,  Chancellors,  Kennedy,  Ooden,  and  Wales,  --8. 

For  afiKrmance,  none. 


BaouLATioir  ow  Irtibstatb  Ck>iCMXROi.  ^  For  oum  involTuig  the  appli- 
«tioo  of  that  promioii  of  the  f adenl  oonstitatioiif  giTing  to  CongnM  tht 
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ezclosiye  power  to  regulate  commerce  between  the  states,  see  Worsley  v. 
New  Orleans,  41  Am.  Dec.  333;  O'CtmUy  v.  City  qf  Natthes,  40  Id.  87;  People 
▼.  Coleman,  60  Id.  581;  Thamee  Bank  t.  LoveU,  46  Id.  332;  Afoor  y.  Veaae,  52 
Id.  655;  Thompetm  v.  Steamboat  Morton,  59  Id.  658. 

FoRiioN  CoBPORATiONS.  — Bight  of  individuals  to  be  a  corporation,  and 
to  act  in  corporate  capacity,  is  a  peculiar  privilege,  the  creation  of  local  law, 
and  cannot  by  the  mere  force  of  that  law  exist  or  be  exercised  beyond  the 
territorial  limits  of  the  state  which  enacts  it.  The  right  of  a  foreign  corpo- 
ration to  exercise  corporate  powers  is  dependent  upon  the  will  of  the  state  in 
which  the  exercise  of  such  right  is  attempted,  and  is  subject  to  be  interdicted 
by  it:  Commonwealth  v.  Milton,  54  Am.  Dec.  522.  See  also  Ohio  L.  /.  ^  T, 
Co.  V.  MerehanU^  /.  ds  T,  Co,,  53  Id.  742;  Blair  v.  Perpeluai  Ine.  Co.,  47  Id. 
129. 

The  pringipal  gasb  was  distinouishsd  in  Bar.  <6  J>eL  Bay  B.  B.  Co.  v. 
DeL  ds  Bar.  Canal  etc  Co.,  18  N.  J.  Eq.  546-555.  The  principal  case  is  cited 
and  distingmshed  in  WalcoU  v.  People,  17  Mich.  68,  where  it  was  decided 
that  an  act  of  the  legislature  requiring  express  companies  to  pay  a  specific 
tax  of  one  per  cent  on  the  gross  amount  of  current  business  within  the  state 
is  not  repugnant  to  that  clause  of  the  federal  constitntion  which  gives  to 
Congrees  the  power  to  regulate  commerce  among  the  several  states. 


State  v.  Mayor  etc.  op  Jersey  City. 

[2  Vboom,  ffTS.] 

Act  op  Lboislaturk  Affectino  Corpobats  Chabtxr,  Gxnebal  Act  Ra- 
PVALINO  Provisions  therbin.  — Where  the  charter  of  a  railroad  com- 
pany, which  the  legislature  reserved  the  right  to  alter  or  repeal,  provides 
that  they  shall  be  taxed  at  the  rate  of  one  half  of  one  per  cent  per  annum 
on  the  amount  of  money  expended  by  them,  and  that  no  other  tax  shall 
be  levied  upon  them,  and  a  subsequent  legislature  by  a  general  tax  law 
subjected  to  taxation  the  real  estate  of  all  private  corporations  "except 
those  which  by  virtue  of  any  irrepealable  contract  in  ^eir  charter  or  other 
contract  with  the  state,"  are  expressly  exempt  from  taxation,  and  where 
said  act  repealed  all  acts,  whether  special  or  local,  inconsistent  with  its 
provisions,  this  last  general  law  repeals  the  provision  in  the  railroad 
charter,  and  subjects  the  property  of  the  latter  to  the  system  of  taxation 
therein  provided  for. 

Act  OP  Lbgislatorb  mot  Contract.  —  Act  of  legislature  granting  charter 
to  railroad  company,  and  providing  therein  that  the  company  shall  be 
taxed  only  in  a  certain  sum  and  manner,  and  reserving  a  right  to  alter 
or  repeal  this  charter,  does  not  amount  to  a  contract  with  the  company. 
It  lacks  the  essential  elements  of  a  contract,  as  there  is  no  obligation  on 
the  state  to  continue  the  tax  in  the  form  prescribed.  The  distinguishing 
difiference  between  an  ordinary  legislative  act  and  an  act  amounting  to 
a  contract,  is  the  implied  agreement  arising  from  some  provision  In  tha 
act  not  to  alter  or  recall  the  privilege  granted. 

The  opinion  states  the  case. 
ZabrUkie^  for  the  plaintiffs  in  error. 
McClelland^  for  the  defendants  in  error. 
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By  Court,  Beaslbt,  C.  J.  In  the  year  1862  the  city,  county, 
and  Btate  tax  was  assessed,  by  the  assesBor  of  Jersey  City,  on 
the  capital  stock  of  the  Jersey  City  and  Bergen  Railroad 
Company,  the  plaintiffs  in  error  in  this  court.  The  capital 
stock  was  estimated  by  this  officer  at  one  hundred  and  fifty 
thousand  dollars,  but  it  having  appeared  to  the  supreme  court, 
from  the  proofs  before  them,  that  the  whole  amount  of  the 
capital  paid  in  was  but  sixty-three  thousand  two  hundred 
dollars,  the  sum  assessed  was  measurably  reduced,  and  in 
this  modified  form,  the  assessment  was  adjudged  to  be  legal. 
This  judgment  is  brought  into  this  court  by  the  writ  of  erroY 
in  this  case. 

The  act  incorporating  the  Jersey  City  and  Bergen  Railroad 
Company  was  passed  on  the  16th  of  March,  1859:  Pamph.  Laws, 
p.  411.  The  fourteenth  section  of  this  law  contains  a  proTis- 
ion  in  the  following  words,  viz.:  ^'And  as  soon  as  the  said  rail- 
road, or  any  part  thereof,  shall  be  put  in  operation,  the  said 
corporation  shall  pay  to  the  treasurer  of  this  state  a  tax  of 
one  half  of  one  per  centum  on  the  amount  expended  by  said 
company  for  said  road,  which  shall  in  like  manner  be  paid 
annually  thereafter  on  the  first  Monday  in  January  in  each 
year,  provided  that  no  other  tax  or  impost  shall  be  levied  or 
assessed  upon  the  said  comi>any."  The  last  clause  of  this 
same  statute  declares  '^  that  the  legislature  may,  at  any  timOi 
alter,  modify,  or  repeal  the  same." 

Pfovisions  similar  to  the  foregoing  are  to  be  found  in  the 
charters  of  most  of  the  railroads  of  this  state,  and  it  has  been, 
on  several  occasions,  decided  that  such  provisions  protect  the 
companies  firom  taxation  imposed  by  force  of  general  statutes: 
8taU  V.  Mintumj  23  N.  J.  L.  529;  StaU  v.  Bentky,  23  Id.  532. 

It  was  not  denied,  upon  the  argument,  that  the  legislature 
has  the  power  to  alter,  at  will,  the  mode  and  amount  of  the 
tax  prescribed  in  the  charter  of  the  plaintiffs  in  error,  but 
the  counsel  of  that  company  insisted  that  the  legislature,  by 
the  act  of  1862  (Pamph.  Laws,  p.  349),  did  not  intend  to  make 
any  such  alteration.  This  point  depends  on  the  proper  con* 
struction  of  sections  8  and  21  of  the  act  last  referred  to.  The 
former  of  these  sections  provides, ''  that  all  private  corpora^ 
tions  of  this  state,  except  those  which,  by  virtue  of  any  irre- 
pealable  contract  in  their  charter,  or  other  contracts  with  this 
state,  are  expressly  exempted  from  taxation,  shall  be  and  aro 
hereby  required  to  be  respectively  assessed  and  taxed  at  the 
foil  amount  of  their  capital  stock  paid  in  and  accumulated 
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iorplus."  And  the  latter  of  the  sections  referred  to  declares, 
^  that  all  other  acts  and  parts  of  acts,  whether  special,  local, 
or  otherwise,  inconsistent  with  the  provisions  of  this  act,  be 
and  the  same  are  hereby  repealed." 

The  first  question  arising  on  these  clauses  is,  whether  the 
plaintifis  in  error  are  embraced  in  either  of  the  classes  oon- 
stitnting  the  exception  to  the  general  description  of  ^  all  pri- 
vate corporations  of  this  state." 

It  is  not  urged  that  the  plaintiffs  are  excepted  on  the  ground 
of  being  possessed  of  ^^any  irrepealable  contract  in  their  char- 
ter," but  their  immunity  is  claimed  because  they  belong  to 
that  other  class  of  corporations  who  bold  ^^  other  contracts 
with  the  state." 

This  same  question  was  considered  and  decided  by  this  court 
at  the  last  term,  in  the  case  of  MiUer  ads.  State^  81  N.  J.  L. 
621.  That  controversy  grew  out  of  an  assessment  which  had 
been  made  by  the  assessor  of  the  township  of  Morris,  on  cer- 
tain land  of  the  Morris  and  Essex  Railroad  Company,  whose 
charter  contained  a  provision  similar  to  the  one  above  quoted 
from  that  of  the  plaintiffs  in  this  case,  designating  what  sum 
the  corporation  should  annually  pay,  and  directing  that  such 
sum  should  be  in  lieu  of  all  other  taxes.  As  it  was  incontes- 
table that  if  that  company  was  possessed  of  a  contract  exempt- 
ing  it  from  all  taxation  within  the  meaning  of  the  act  of  1862, 
the  assessment  on  their  land  was  unlawful,  the  principal  point 
discussed  on  the  argument,  and  the  one  most  carefully  con- 
sidered by  this  court,  was  the  true  construction  of  the  eighth 
section  of  that  act.  It  was  altogether  impossible  to  determine 
that  case  on  rational  grounds  without  settling,  in  the  first 
place,  and  as  the  indispensable  premises  from  which  the  con- 
clusion of  the  court  was  to  be  drawn,  the  true  meaning  of  this 
section.  It  will  be  seen,  therefore,  that  the  principal  point, 
argued  so  ably  by  the  counsel  of  the  plaintiffs  in  this  case, 
was  the  same  point  which  formed  a  necessary  part  of  the  case 
alluded  to,  and  which  was  then  determined  by  a  large  majority 
of  this  court  against  the  right  of  the  company  to  the  exemp- 
tion claimed.  On  that  occasion  it  was  understood  that  the 
court  adopted  the  reasoning  and  the  conclusion  on  all  the 
points  contained  in  the  opinion  of  Mr.  Justice  Elmer,  deliv- 
ered in  the  same  case  in  the  supreme  court,  the  result  being 
that  the  assessment  which  had  been  made  on  the  land  of  the 
Morris  and  Essex  Railroad  Company  was  sustained,  on  the 
groimd  that  the  clause  in  the  charter  of  that  company  did  not 
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bring  it  within  the  exception  declared  in  the  eighth  section  of 
the  act  of  1862.  In  the  opinion  just  mentioned  the  reasons 
of  determination  are  so  very  clearly  stated  that  it  is  not  neces- 
sary, in  order  to  explain  what  is  believed  to  have  been  the 
views  of  this  court,  to  do  more  than  to  refer  to  it.  But  there 
was  an  additional  aspect  in  which  this  subject  was  presented 
to  my  own  mind,  and  as  it  had  much  influence  in  leading  to 
the  judgment  which  I  formed,  it  seems  proper  that  it  should 
be  declared.    It  was  this: — 

It  has  appeared  that  the  eighth  section  of  the  act  of  1862 
erected  a  new  standard  of  taxation  for  all  corporations,  "except 
those  which,  by  virtue  of  any  irrepealable  contract  in  their 
charters,  or  other  contract  with  the  state,  are  expressly  ex- 
empted from  taxation."  The  present  plaintiffs  claim,  as  was 
in  the  former  argument  claimed  for  the  Morris  and  Essex 
Railroad  Company,  that  although  they  have  no  irrepealable 
contract  in  their  charter,  still  they  have  a  contract  with  the  state, 
which  brings  them  within  the  excepting  clause.  The  contract 
which  they  set  up  is  the  proviso  in  the  fourteenth  section  of 
their  charter,  before  cited,  and  which,  following  the  provision 
fixing  the  annual  sum  they  are  to  pay,  declares  that  "no  other 
tax  or  impost  shall  be  levied  or  assessed "  upon  them.  This 
designation  of  what  they  are  to  pay,  connected  with  this  pro- 
viso excluding  all  other  burdens  in  the  form  of  taxation,  they 
contend  forms  a  contract  between  them  and  the  state.  This, 
I  think,  is  an  error.  These  statutory  provisions  form,  in  my 
opinion,  a  contract  neither  in  letter  nor  in  spirit.  They  are  to 
be  read  in  connection  With  that  other  provision  in  this  charter 
which  reserves  to  the  legislature  the  right  to  alter,  modify,  or 
repeal  it.  Taking  the  three  provisions  together  then,  we  have: 
1.  A  prescription  on  the  part  of  the  legislature  of  the  amount 
which  the  company  shall  be  required  to  pay  annually;  2.  A 
declaration  that  they  shall  be  required  to  pay  no  other  tax; 
and  3.  A  further  declaration  that  the  legislature  reserves  the 
right  to  alter  this  arrangement  at  its  will.  Now,  it  seems  im- 
possible to  adduce  from  these  three  provisions  a  contract  on 
the  part  of  the  state  to  exempt  this  company  from  taxation. 
If  the  legislature  were  to  declare  that  each  unmarried  man 
should  be  subject  to  a  poll  tax  of  twenty  dollars,  "provided 
that  no  other  tax  or  impost  should  be  levied  or  assessed  upon" 
him,  no  one  would  suppose  that  a  contract  thereby  supervened. 
All  persons  would  perceive  that  the  essential  element  of  a  con- 
tract was  wanting,  that  is,  all  obligation  on  the  part  of  tha 
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state  to  continue  the  tax  in  the  fonn  prescribed.  So,  in  like 
manner,  the  arrangement  of  the  mode  of  taxation  in  the  char- 
ter of  the  plaintiffs  lacks  the  very  substance  of  a  contract,  as 
the  whole  scheme  is  alterable  at  pleasure.  It  is  to  be  remem- 
bered that  these  legislative  grants  to  corporations  are  seldom, 
if  ever,  in  the  form  of  contracts,  but,  on  the  contrary,  the  con- 
tract is  wholly  implied  from  the  subject  of  the  grant  and  the 
considerations  in  which  it  is  founded.  This  was  done  in  the 
Dartmouth  College  case,  and  as  well  in  the  few  cases  which 
preceded,  as  in  the  numerous  ones  which  have  followed,  that 
celebrated  decision.  And  it  is  also  to  be  noticed  that  the  en- 
tire contract  on  the  part  of  the  state,  implied  in  each  one  of 
this  line  of  cases,  was  the  supposed  legislative  agreement  not 
to  alter  or  recall  the  privileges  granted.  No  other  stipulation 
on  the  part  of  the  state  was  ever  suggested  to  exist,  and  it  was 
the  imagined  existence  of  such  stipulation  alone  which  con- 
verted what  else,  in  all  its  essential  qualities,  as  well  as  in  its 
form,  was  an  act  of  legislation,  into  a  contract  on  the  part  of 
fhe  community  with  the  corporators.  Without  some  such 
stipulation,  having  an  obligatory  force,  I  am  wholly  unable  to 
conceive  the  ground  of  difference  between  the  charter  of  a  cor- 
poration and  any  other  act  of  legislation.  If  a  statute  lay  no 
obligation  on  the  state  to  do,  or  to  refrain  from  doing,  a  par- 
ticular thing,  or  one  or  more  things,  such  enactment  seems  to 
me  to  be  a  pure  act  of  legislation,  and  in  no  sense  a  contract. 
I  am  not  aware  that  any  court  has  ever  treated  a  charter  of  an 
incorporated  company  which  was  alterable  and  repealable  at 
the  legislative  will  as  a  contract  on  the  part  of  the  public.  If 
from  such  a  subject,  with  such  incidents,  a  contract  arises 
between  the  people  and  the  members  of  the  company,  of  what 
does  such  contract  of  the  people  consist?  In  the  case  now  in 
hand,  what  did  the  state,  either  by  expression  or  implication, 
agree  to  bind  herself  to  do?  I  can  see  nothing  in  this  law 
which,  so  far  as  concerns  the  state,  bears  a  contractual  im- 
press. When  a  state  grants  lands  to  an  incorporated  company, 
or  to  an  individual,  it  is  obvious  that  there  is,  from  the  nature 
of  the  transaction,  a  tacit  intimation  on  her  part  that  she  will 
not  reassert  any  right  over  the  thing  relinquished,  and  on  this 
basis  is  erected  the  structure  of  the  implied  contract.  But  it 
would  be  a  useless  refinement  to  raise  up,  by  intendment,  a 
contract  where  neither  restraint  is  imposed  nor  the  duty  to 
perform  an  act  assumed.  In  the  case  of  Fletcher  v.  Peck,  6 
Cranch,  87,  the  supreme  court  of  the  United  States  thus  ex- 
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pounded  the  word  ''contract,"  as  used  in  that  clause  of  the 
constitution  of  the  United  States  which  forbids  their  impair- 
ment by  legislation:  "A  contract  is  a  compact  between  two  or 
more  persons,  and  is  either  executory  or  executed.  An  execu- 
tory contract  is  one  in  which  a  party  binds  himself  to  do  or 
not  to  do  a  particular  thing.  A  contract  executed  is  one  in 
which  the  object  of  the  contract  is  performed;  and  this,  says 
Blackstone,  differs  in  nothing  from  a  grant.  A  contract  exe- 
cuted, as  well  as  one  that  is  executory,  contains  obligations 
binding  on  the  parties.  A  grant  in  its  own  nature  amounts  to 
an  extinguishment  of  the  right  of  the  grantor,  and  implies  a 
oontract  not  to  reassert  that  right."  This  language,  as  accu- 
rate as  it  is  unambiguous,  was  used  in  reference  to  a  grant  of 
land  by  the  governor  of  a  state  under  a  legislative  act.  Here 
the  essence  of  the  contract,  even  when  executed  in  the  form  of 
a  grant  of  land,  is  derived  from  the  national  agreement  of  the 
state  to  refrain  from  reclaiming  the  thing  granted. 

But  whatever  aspect  this  general  subject  may  be  supposed 
to  wear,  and  even  tJiough  a  revocable  grant  of  Uiings  or  fran- 
ohises  may  be  thought,  in  some  of  its  features,  to  resemble  a 
contract,  still  I  am  unable  to  see  how  that  branch  of  the  topic, 
which  touches  the  question  now  before  this  court,  is  open  to 
any  doubt  For  if  we  assume  that  a  contract  exists  between 
the  state  and  the  plaintiffs  in  error,  by  force  of  their  charter, 
yet,  nevertheless,  it  would  seem  to  be  clear  that  it  is  not  a 
contract  of  the  character  required  by  the  excepting  clause  of 
the  eighth  section  of  the  act  of  1862.  That  contract  is  one 
by  which  the  corporation,  in  the  words  of  the  act,  is  exempted 
from  taxation.  That  is,  from  all  kinds  of  taxation;  taxation 
by  virtue  of  special  as  well  as  general  legislation.  But  the 
plaintiffs  in  error  do  not,  and  they  certainly  cannot,  pretend  that 
they  have  this  broad  immunity.  If  they  can  set  up  a  contract 
at  all,  it  must  be  to  the  effect  that  the  state  agreed  to  exempt 
them  from  all  taxes  which  should  not  be  specially  imposed 
upon  them.  Immunity  to  this  extent  was  claimed,  and  the 
claim  conceded,  in  the  case  of  State  v.  Mintum^  23  N.  J.  L. 
629.  But  this  will  not  bring  them  within  the  exception.  The 
statutory  requirement  is  exemption  from  taxation  in  all  its 
forms;  consequently,  it  is  not  enough  to  show  an  exemption 
in  certain  particulars.  "  Exempted  from  taxation  "  cannot  be 
curtailed  into  "exempted  from  taxation  under  general  laws 
imposing  taxes,"  and  this  latter  privilege  is  all  that  has  ever 
been  asserted  under  provisions  in  all  respects  identical  witU 
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the  one  under  consideration.  Regarding,  therefore,  this  clause 
of  the  charter  now  in  question  either  as  an  ordinary  act  of 
legislation  or  as  a  contract,  I  think  the  deduction  is  unavoid- 
able, that  the  company  is  not  possessed  of  that  qualification 
which  will  protect  it  fh)m  the  act  of  1862. 

On  the  argument  of  the  present  case,  it  was  admitted  that 
in  MiUer  ads.  StaUj  81  N.  J.  L.  621,  it  was  held  by  this  court 
that  the  repealing  clause  of  the  statute  just  referred  to  applied 
to  the  charters  of  all  private  corporations  which  did  not  com- 
prehend  a  provision  placing  them  within  the  excepting  clause 
which  has  been  the  subject  of  the  foregoing  comments.  It  is 
not  necessary,  therefore,  to  allude  to  that  point  further  than  to 
refer  to  the  opinion  delivered  in  that  case  in  the  supreme  oourti 
and  which  has  been  already  mentioned. 

The  only  remaining  ground  taken  against  the  present  as- 
sessment was,  that  it  appears  fix>m  the  evidence  that  the  prin- 
dpal  office  of  the  company  was  not  in  Jersey  City. 

I  have  come  to  the  opposite  conclusion;  the  proof^  as  it  ap- 
pears  to  me,  being  clear  upon  the  point 

In  my  opinion,  the  judgment  of  the  supreme  court  Bhoold 
be  affirmed. 

For  affirmance,  Beasley,  0*  J.,  0lsicebt8|  FobV| 
Vbxdxnbusoh,  and  Waxes, — 6. 

For  reversal,  Kennedy, — 1. 
fjm  OM  to  idMrtifliA  ia  priiiapl*  with  tete  V.  iiaiirv  «rf%  pb  ttl 
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Who  ICinn  Pkkkahxnt  iMPBOTZMxzm  upon  th*  ^*— *— ^ 
Qadar  a  oormaat  that  he  shall  be  repaid  their  appniaed  Taliie  at  the 
espizatioa  of  the  term,  may  seek  relief  in  equity  as  well  aa  at  law.  The 
Talne  of  the  improTementa  coiutitateB  an  equitable  lien  upon  the  prem- 
laea,  which  alone  entitlea  the  party  to  relief  in  equity. 

Ufov  CknrBf ART  WmoH  Buvs  with  Land  an  aotioin  liea  foor  or  againat  the 
aaaignee  at  oonmioa  law,  though  he  is  not  named  in  the  covenant.  But 
it  is  otherwise  if  the  covenant  concerns  something  not  in  esse  at  the  time, 
bat  to  be  built  after  the  demise  is  made. 

Wmibs  Lbssbi  CoYBiAJfTS  FOB  HiMSiLF  AND  HI8  Ansioirs  to  make  a  new 
wall  upon  a  part  of  the  thing  demiBod,  it  shall  bind  the  aaaignee.  But  if 
the  thing  to  be  done  is  collateral  to  the  land,  and  does  not  touch  or  coo* 
cem  the  thing  demised,  then  the  assignee  is  not  charged,  though  named 
in  the  covenant.  The  covenant  is  merely  personal,  and  does  not  affeot 
the  hmd  demised. 

To  Makx  Dsfrksaut  Liablb  on  Ck>vxNANT  there  must  be  privity  between 
him  and  plainti£L  The  covenant  must  respect  the  thing  granted  or  de- 
mised. 

Whirx  Lessor  Covxnantb  with  Lbsskx,  without  mentioning  his  attiigna, 
to  pay  the  value  of  machinery  and  fixtures  at  the  end  of  the  term,  which 
machinery  and  fixtures  are  authorized  to  be  substituted  for  those  upon 
the  premiaee  at  the  time  of  the  demise,  such  covenant  inurea  to  the  bene- 
fit of  the  aamgnee  of  the  tenant,  though  he  is  not  expresely  named  in  the 
lease.  But  aa  such  improvements  constitute  an  equitable  lien  upon  the 
premiaea,  it  can  only  be  enforoed  in  a  court  of  equity. 

Bill  to  recover  the  Talue  of  improvementB  erected  by  the 
lessee  during  the  term  of  the  lease.    The  opimoii  states  the 
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Parker^  for  the  complainants. 
Adrainj  for  the  defendants. 

By  Court,  Green,  Chancellor.  It  !b  objected  that  there  is 
no  eqoity  in  the  complainants'  bill  to  entitle  them  to  the  relief 
prayed  for.  It  is  not  denied  that  a  lessee,  haying  made  per* 
manent  improyements  upon  the  demised  premises,  nnder  a 
covenant  that  he  shall  be  repaid  their  appraised  yalne  at  the 
expiration  of  the  term,  may  seek  relief  in  equity  as  well  as  at 
law.  It  is  clear  that  he  may:  Copper  ▼.  WeUSf  1  N.  J.  Eq.  10; 
Berry  v.  Van  WinhUy  2  Id.  269.  The  yalue  of  the  improyements 
constitutes  an  equitable  lien  upon  the  premises,  which  alone 
entitles  the  party  to  relief  in  equity.  Other  grounds  of  equita- 
ble relief  may  superyene.  An  appraisement  pursuant  to  the 
terms  of  the  coyenant  may  haye  been  rendered  impracticablei 
or,  as  in  this  case,  there  may  be  conflicting  questions  of  law 
and  equity  touching  the  rights  and  interests  of  lessors  and  les- 
sees, their  assignees  or  creditors,  which  renders  relief  at  law  in- 
adequate or  ineffectual. 

But  the  objection  is,  that  though  the  lessee  be  entitled  to 
relief,  yet  under  the  terms  of  the  lease  in  this  case  the  as- 
signee can  maintain  no  action  either  at  law  or  in  equity  for 
the  yalue  of  the  improyements.  The  lease  itself  is  in  the 
usual  form  to  the  lessees,  their  executors,  administrators,  and 
assigns.  But  the  permission  to  remoye  the  machinery  then 
upon  the  premises,  and  substitute  other  machinery  and  fix- 
tures, is  giyen  to  the  lessees  without  mentioning  their  assigns. 
And  so  the  coyenant  to  pay  the  yalue  of  the  machinery  and 
fixtures  at  the  end  of  the  term  is  in  terms  a  mutual  agreement 
between  the  parties  to  the  lease  and  in  fayor  of  the  legal  rep- 
resentatiyes  of  the  lessees,  but  not  of  their  assigns. 

Upon  a  coyenant  which  runs  with  the  land  an  action  lies  tar 
or  against  the  assignee  at  the  common  law,  although  the  as- 
signees be  not  named  in  the  covenant.  It  was  resolved  in 
Speneer'a  Casey  8  Coke,  16,  when  the  covenant  extends  to  a  thing 
in  eseef  parcel  of  the  demise,  the  thing  to  be  done  by  force  of 
the  covenant  is  quodammodo  annexed,  and  appurtenant  to  the 
thing  demised,  and  shall  go  with  the  land  and  bind  the  as- 
signee, although  he  be  not  bound  by  express  words.  But  when 
the  covenant  extends  to  a  thing  not  in  being  at  the  time  of  the 
demise  made,  it  cannot  be  appurtenant  or  annexed  to  the  thing 
which  hath  no  being;  as  if  the  lessee  covenants  to  repair  the 
houses  demised  to  him  during  the  term,  that  is  parcel  of  the 
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oontract,  and  extends  to  the  sapport  of  the  thing  demised,  and 
therefore  is  quodammodo  annexed,  appurtenant  to  the  houses, 
and  shall  bind  the  assignee,  although  he  be  not  bound  expressly 
by  the  covenant.  But  if  the  covenant  concerns  a  thing  not  in 
esse  at  the  time  of  the  demise  made,  but  to  be  built  after,  —  as 
to  build  a  house  or  wall,  —  this  shall  not  bind  the  assignee, 
if  not  named,  for  the  law  will  not  annex  the  covenant  to  a 
thing  which  hath  no  being. 

If  the  lessee  covenant  for  him  and  his  assigns  that  they  will 
make  a  new  wall  upon  a  part  of  the  thing  demised,  it  shall 
bind  the  assignee.  But  if  the  thing  to  be  done  be  merely  col- 
lateral to  the  land,  and  doth  not  touch  or  concern  the  thing 
demised  in  any  sort,  then  the  assignee  shall  not  be  charged, 
though  he  be  named  in  the  covenant.  The  covenant  is  a  mere 
personal  covenant,  not  affecting  the  land  demised:  Spencer^s 
Case,  3  Coke,  16,  res.  1,  2;  1  Smith's  Lead.  Cas.  22;  Lametii  v. 
Anderson^  6  Cow.  302;  Thompson  v.  Rose,  8  Id.  266;  TaUwan 
T.  Coffin,  4  N.  Y.  134;  Taylor's  Landlord  and  Tenant,  sec. 
260. 

In  BaUy  v.  WeUs,  8  Wils.  25,  after  a  statement  of  the  resolu- 
tions in  Spencer^s  Case,  supra,  the  principle  is  thus  stated  by 
the  court:  "  There  must  always  be  a  privity  between  the  plain- 
tiff and  defendant  to  make  the  defendant  liable  to  an  action  of 
covenant  The  covenant  must  respect  the  thing  granted  or 
demised.  When  the  thing  to  be  done  or  omitted  to  be  done 
<M>ncems  the  lands  or  estate,  that  is  the  medium  which  creates 
the  privity  between  the  plaintiff  and  defendant  As  if  lessee 
for  life  covenants  for  him,  his  executors  and  administrators,  to 
build  a  wall  within  his  term,  and  afterwards  he  assigns  over 
his  estate,  the  grantee  of  the  reversion  shall  have  covenant 
against  the  assignees,  and  notwithstanding  the  covenant  wants 
the  word  'assigns.'  Yet  every  assignee,  by  accepting  the 
possession,  hath  made  himself  subject  to  all  covenants  con- 
eeming  the  land,  but  not  to  collateral  covenants;  and  cove- 
nants of  repairs  and  building  walls  or  houses  are  covenants 
inherent  to  the  land,  with  which  the  assignee,  without  the 
special  words,  shall  be  charged." 

This  is  a  very  clear  and  intelligible  statement  of  the  legal 
principle,  and  varies  from  the  resolutions  in  Speneer^s  Case,  3 
Coke,  16,  in  this,  that  it  makes  no  distinction  in  the  effect  of 
the  covenant  whether  it  relate  to  the  repairs  of  an  existing 
building  or  to  the  erection  of  a  new  one,  provided  it  be  upon 
the  demised  premises,  tho  land  or  estate  being  the  medium 
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which  creates  the  privity  between  the  plaintiff  and  defendant. 
80  that  the  assignee  of  the  lessee  is  bound  by  the  covenant, 
whether  it  relate  to  the  erection  of  a  new  building  or  the  re- 
pairs of  an  old  one.  It  is  worthy  of  notice  that  the  opinion  of 
the  court,  both  in  the  statement  of  the  resolution  in  Spencer^e 
Casej  8  Coke,  16,  and  in  the  subsequent  enunciation  of  the 
principle  growing  out  of  it,  disregards  the  distinction  between 
the  erection  and  repairs  of  a  building.  And  the  opinion  is 
entitled  to  the  more  consideration  as  it  emanates  from  a  court 
over  which  Chief  Justice  Wilmot  presided,  and  is  preserved  in 
a  volume  of  reports  which  is  justly  characteriied  as  a  very 
accurate  repository  of  judicial  decisions. 

If  this  be  a  true  statement  of  the  principle,  the  covenant  of 
the  lessor  in  this  case  to  pay  for  the  improvements  clearly 
inures  to  the  benefit  of  the  assignee.  For  if  the  assignee  was 
authorized  or  bound  by  the  terms  of  the  covenant  to  change 
the  machinery,  the  covenant  to  pay  for  it  must  inure  to  his 
benefit  But,  adopting  the  statement  of  the  principle  as  con- 
tained in  Spencer^a  Casey  3  Coke,  16,  to  be  the  true  one,  the 
question  still  remains,  Is  not  the  covenant  in  this  case  within 
the  principle  extending  the  operation  of  the  covenant  to  the 
assignee,  though  not  named?  The  covenant  respects  not  the 
erection  of  new  buildings,  but  alterations  and  improvements 
in  existing  buildings;  a  change  of  one  set  of  machinery  and 
fixtures  for  another  in  the  buildings  demised.  In  the  language 
of  the  resolution  in  Spencer's  Casey  eupray  it  extends  to  the 
support  of  the  thing  demised,  and  therefore  is  qtiodammodo 
annexed,  appurtenant  to  the  buildings. 

If  it  be  objected  that  the  machinery  to  be  paid  for  is  new 
and  formed  no  part  of  the  demised  premises  at  the  time  of  the 
demise,  it  may  be  answered  that  the  materials  and  labor 
which  constitute  the  repairs  formed  no  part  of  the  demised 
premises  at  the  time  of  the  demise,  but  that  the  covenant  in 
the  one  case  as  well  as  in  the  other  concerns  the  thing  demisedi 
and  is  not  collateral  to  it. 

It  seems  to  me,  therefore,  that  this  covenant  extends  to  the 
assignee,  though  he  is  not  expressly  named  in  the  contract, 
and  that  an  action  at  law  as  well  as  in  equity  may  be  main- 
tained by  the  assignee  to  enforce  it. 

But  if  it  be  conceded  that  by  the  strict  rules  of  the  common 
law  the  covenant  does  not  affect  the  assignee,  and  that  no 
action  at  law  could  be  maintained  upon  it  in  his  name,  it  does 
not  follow  that  he  is  without  relief  in  equity.    It  is  admitt^id 
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that  the  machinery  and  fixtores  were  not  subsUtnted  by  the 
lessees  themselves,  but  by  the  assignees.  The  machinery  in 
the  mills  at  the  time  of  the  demise  was  removed,  sold,  and 
the  price  paid  to  the  lessors,  and  the  new  machinery  was  sub- 
stituted and  improvements  made  as  provided  in  the  contract. 
The  complainants  are  how  before  the  court  asking  compensa- 
tion for  valuable  improvements  made  upon  the  demised  prem- 
ises during  the  continuance  of  the  term,  with  the  knowledge 
and  consent  of  the  lessors.  These  improvements  constitute 
an  equitable  lien  upon  the  premises  which  can  be  enforced 
only  in  this  court  It  was  upon  this  ground  that  relief  was 
granted  in  the  cases  of  Capper  v.  WeUsj  1  N.  J.  £q.  10,  and 
Berry  v.  Van  WinUe,  2-  Id.  269,  already  referred  to.  The  de- 
sign of  the  complainants'  bill  is  to  enforce  this  lien,  and  to 
secure  to  the  complainants  the  value  of  the  substituted  ma- 
chinery and  fixtures  at  the  expiration  of  the  term. 

In  this  aspect  of  the  case  it  does  not  seem  to  be  material 
whether  the  assignees  at  the  expiration  of  the  lease  unlawfully 
refused  to  surrender  the  premises,  or  whether  they  were  then 
in  a  situation  to  transfer  the  property  clear  of  encumbrance,  or 
whether  from  this  or  any  other  cause  the  defendants  were  not 
bound  to  join  in  the  appointment  of  arbitrators.  If  the  com- 
plainants were  asking  the  appointment  of  an  arbitrator,  with  a 
view  to  the  specific  performance  of  the  contract,  a  different 
question  would  be  presented.  It  is  clear  that  the  court  would 
not,  under  the  circumstances,  appoint  an  arbitrator,  or  enforce 
the  specific  performance  of  the  contract:  Copper  v.  WMsy  1  N.  J. 
Eq.  14;  McKibbin  v.  Braumj  14  Id.  13. 

Whatever  effect  the  unlawful  refusal  of  the  complainants 
to  surrender  possession,  or  their  inability  to  transfer  the  sub- 
stituted machinery  to  the  defendants,  may  have  upon  their 
rights  or  interests,  they  constitute  no  obstacle  to  the  complain- 
ants' suit,  nor  do  they  afiSdct  the  equity  of  the  bill. 

The  lessees  are  authorized  by  the  terms  of  the  contract  to 
remove  the  machinery  from  the  mills  upon  the  premises  at  the 
date  of  the  demise,  and  to  substitute  in  the  place  thereof  such 
other  machinery  and  fixtures  as  might  be  necessary  or  proper 
for  carrying  on  their  contemplated  business.  Whether  the 
brick  building  claimed  to  have  been  erected  upon  the  prem- 
ises is  within  the  contract,  or  constitutes  a  matter  for  com- 
pensation, will  depend  upon  the  character  of  the  building  and 
the  use  to  which  it  was  applied;  and  this  will  form  a  proper 
subject  of  inquiry  before  the  master. 
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iMFBoysMENTB,  WHEic  Damaoeb  HAT  BB  Bjdootbbxd  FOR:  Fmile^  ▼.  VTii^ 
ton,  14  Am.  Deo.  72. 

Ck>TXNikirr  nr  Lkasb  Relaixvo  io  Tbzso  Dxmiskd  mai  with  ths  lands 
Xq^on  T.  NaglM^  70  Am.  Deo.  678. 


HmoHMAN  t;.  Patebson  Hobsb  Bailboai)  Go. 

[3  G.  E.  Obsbn,  7S.] 

p0BLio  NmaAVOK  must  be  Oogasiohxd  bt  Aon  done  in  violation  of  law. 
A  work  authorized  by  law  cannot  be  a  nnisance. 

WnvTHZB  CoNSTRUonoN  OF  Railboad  nr  Crrr  Stebbt  wonld  operate  bene- 
ficially or  injuriously  to  the  public  right  of  way,  whether  it  would  prow 
a  publio  benefit  or  a  public  nuieanoe,  are  questionB  to  be  determined  bj 
the  legislature  and  the  city  counciL  If  they  err  in  judgment^  and  tlw 
work  prove  an  obstruction  to  the  street  and  a  public  inconyenienoe  and 
injury,  it  is  not  punishable  as  a  nuisanoe  if  ocnstmcted  as  prescribed  hf 
the  city  charter. 

Squitt  will  hot  Ibtxbvxbb  bt  In JUBonoN  in  oases  of  unqnestiooad  pul^ 
lie  nnisance,  except  where  there  is  special  and  serious  injury  to  the  oom« 
plainant  distinct  from  that  suffered  by  the  publio  at  Urge. 

EltiBOAD  Ck>MPAirT  AxTTEOBiZBD  TO  AoQuiBB  Labbs  f or  tho  nse  of  their 
road  by  condemnation,  and  required  to  make  payment  or  tender  of  oom- 
pensation  to  the  owners  before  occupying  tho  land,  cannot  ocnstniel 
their  road  across  or  upon  a  highway  wiiJiout  making  oompensation  to  tins 
owner  of  the  soil  so  occupied. 

Owbbb  of  Soil  ubdeb  Highway  Oooufibd  bt  B.ailboad  Compabt  cannot 
be  deprived  of  his  property  or  prejudiced  in  any  right  therein  without 
oompensation,  eyen  by  express  authority  of  the  l^gtslatoze,  under  a  con- 
stitution dedaring  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation. 

BuHiDiNa  abb  Ofbratioh  of  Hobsb-bailboai>  in  the  streets  of  a  city  by 
authority  of  the  legislature  and  the  city  council,  under  limitations  and 
restrictions  contained  in  the  city  charter,  is  a  legitimate  use  of  the  hi^- 
way  and  an  exercise  of  the  puUio  right  of  travel,  and  not  a  taking  6t 
private  property  for  a  publio  use,  within  the  provision  of  the  oonstita- 
tion. 

Wbxbb  Oomflaxnabt's  Biobt  IB  DotrBTFUL,  and  no  irreparable  injury  wil| 
be  inflicted  by  the  subject-matter  complained  o(  it  is  not  a  proper  case 
for  an  injunction. 

FlBBUMFTiOB  18  THAT  OwBBBB  OF  Labd  on  oaoh  side  of  the  street  own  to 
the  middle  of  the  street  and  have  exdnsive  right  to  the  soil,  subject  to 
the  right  of  way. 

Ibfkbxbcb  of  Law  xb  that  Cobyztabob  of  Labd  bounded  on  a  publio 
highway  carries  with  it  the  fee  to  the  center  of  the  road  as  part  and  par- 
cel of  the  grant. 

Bill  is  Dbkubbablb  ob  Gbounb  of  Mibjoinbxb  of  parties  .where  the  com- 
plainants are  owners  of  several  and  distinct  parcels  of  land,  and  have  no 
common  interest,  but  each  seeks  relief  for  special  injury  to  his  own  prop- 
erty, under  the  impression  that  the  nuisance  complained  of  is  a  grievance 
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oommoQ  to  an  of  the  land-ownersp  and  therefore  that  all  might  be  prop* 
erly  jomed. 
As  Oknkral  Ruxj[;  Oiuaonoir  to  Bill  on  ground  of  misjoinder  ahoold  be 
made  by  demurrer. 

Bill  to  enjoin  defendants  from  constracting  a  horse-rail* 
way  through  the  streets  of  the  city  of  Paterson  under  power 
contained  in  their  act  of  incorporation.  The  complainants 
are  owners  of  lots  bordering  upon  certain  streets  in  said  city, 
and  ask  for  the  injunction  for  the  reasons  that  the  building  of 
the  road  will  obstruct  the  use  of  the  streets,  that  it  is  a  publio 
nuisance  and  an  injury  to  the  value  of  their  property,  and 
that  it  is  taken  for  a  publio  use  without  just  compensation. 

Woodruff  and  OUchriaiy  for  the  complainants. 

Pewnington  and  Zahriskie^  for  the  defendants. 

By  Court,  Oreen,  Chancellor.  A  public  nuisance  must  be 
ooeadoned  by  acts  done  in  violation  of  law.  A  work  which  is 
authorised  by  law  cannot  be  a  nuisance:  King  ▼.  PeasBj  4 
Bam.  &  Add.  80;  Bordentoum  and  8.  Amboy  Ihimpile  Co.  t. 
Camden  and  Amboy  R.  R,  Co.j  17  N.  J.  L.  814;  Davis  y.  Mayor 
^New  York,  14  N.  Y.  506  [67  Am.  Dec.  186]. 

Whether  the  construction  of  a  railroad  in  the  street  of  a 
€ity  would  operate  beneficially  or  injuriously  to  the  publio 
li^t  of  way,  whether  it  would  prove  a  public  benefit  or  a 
public  nuisance,  are  questions  to  be  determined  by  the  legis* 
latare  and  by  the  city  coundL  If  they  err  in  judgment,  and 
the  work  prove  an  obstruction  to  the  street,  and  a  public  in- 
convenience and  injury,  it  is  not  punishable  as  a  nuisance,  if 
conBtructed  as  prescribed  by  the  charter. 

The  injury  which  the  owners  of  lots  upon  the  street  sufiiur 
ftom  obstructions  in  the  street  and  impediments  to  traveling 
are  oonimon  to  all  the  public.  In  cases  of  unquestioned  pub- 
lic nuisance,  a  court  of  equity  will  not  interfere  by  injunction, 
except  in  cases  of  special  and  serious  injury  to  the  complain- 
ant, distinct  from  that  suffered  by  the  public  at  large:  Com* 
ing  V.  Lotoerre,  6  Johns.  Ch.  439;  Bigelow  v.  Hartford  Bridge 
Co.,  14  Conn.  565  [36  Am.  Dec.  602] ;  AlUn  v.  Board  of  Chosen 
Freeholders,  13  N.  J.  Eq.  68;  Zabrishie  v.  Jersey  City  &  B.  Rail' 
road  Co.,  13  Id.  814. 

The  real  question  in  the  cause  is,  whether  the  charter  of  the 
defendants,  authorizing  them  to  lay  a  railroad  through  the 
streets  of  the  city  over  the  land  of  the  complainants,  is  a 
violation  of  that  provision  of  the  constitution  which  prohibits 
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the  taking  of  private  property  for  public  use  without  just  com- 
pensation. 

I  take  it  to  be  the  settled  law  of  this  state  that  a  railroad 
company  authorized  to  acquire  lands  for  the  use  of  their  road 
by  condemnation,  and  required  to  make  payment  or  tender  of 
compensation  to  the  owners  before  occupying  the  land,  cannot 
construct  their  road  across  or  upon  a  highwaywithout  mak- 
ing compensation  to  the  owner  of  the  soil  occupied  by  the 
highway:  Starr  ▼.  Camden  and  AUantie  R.  R.  Co.j  24  N.  J.  L. 
592;  Central  R.  Co.  ▼.  Hetfield,  29  Id.  206. 

The  principle  is  fully  sustained  by  the  cases  of  Tmeteee  of 
the  Preebyterian  Society  ▼•  Auburn  and  Rochester  R.  22.  Co.^  8 
Hill,  657;  WxtUarM  ▼.  N.  Y.  Central  R.  R.  Co.,  16  N.  Y.  97  [69 
Am.  Dec.  651];  Mahan  ▼.  N.  Y.  Central  R.  R.  Co.,  24  Id.  658; 
Wager  ▼.  2Voy  Union  R.  R.  Co.,  25  Id.  526. 

It  would  seem  to  follow  as  a  necessary  consequence,  that 
the  owner  of  the  soil  under  the  highway  cannot  be  deprived 
of  his  property,  or  be  prejudiced  in  any  right  therein,  without 
compensation,  even  by  express  authority  of  the  legislatxire, 
without  a  violation  of  the  provision  of  the  constitution  which 
declares  that  private  property  shall  not  be  taken  for  publio 
use  without  just  compensation.  It  was  so  held  by  Mr.  Jus- 
tice Haines,  in  the  case  of  Starr  v.  Camden  and  Atlantic  R.  R. 
Co.,  24  N.  J.  L.  592,  ahready  referred  ta  He  said:  "The 
premises  in  question  (vis.,  the  land  occupied  by  the  highway), 
being  private  property,  could  not,  either  by  the  constitution 
or  by  the  charter  of  the  company,  be  taken  without  compensa- 
tion." The  opinion  is  fully  sustained  by  the  cases  in  New 
York  already  cited.  In  the  case  of  Trustees  of  the  Presbyterian 
Society  v.  Auburn  and  Rochester  R.  R,  Co.,  8  Hill,  569,  Chief 
Justice  Nelson  said:  "It  is  quite  clear  that  the  legislature  had 
no  power  to  authorize  the  company  to  enter  upon  and  appro- 
priate the  land  in  question  for  purposes  other  than  those  to 
which  it  had  been  originally  dedicated,  in  pursuance  of  the 
highway  act,  without  first  providing  a  just  compensation." 
And  in  WiUiams  v.  New  York  Cent  R.  R.  Co.,  16  N.  Y.  Ill 
[69  Am.  Dec.  651],  Judge  Selden,  delivering  the  opinion  of 
the  court,  said:  "The  legislative  provisions  on  the  subject 
were  probably  intended  to  confer  the  right  so  far  only  as  the 
public  easement  is  concerned,  leaving  the  companies  to  deal 
with  the  private  rights  of  individuals  in  the  ordinary  mode. 
If,  however,  more  was  intended,  the  provisions  are  clearly  in 
conflict  with  the  constitution,  and  cannot  be  sustained." 
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The  principle,  as  applied  to  ordinary  railroad  companies 
which  are  authorized  to  excavate  the  soil,  to  raise  embank- 
ments, to  construct  tunnels,  and  to  use  locomotive  power  run- 
ning at  high  rates  of  speed,  seems  clear  of  difficulty. 

''  The  two  uses,  viz.,  that  of  railroad  and  ordinary  highway, 
are  almost,  if  not  wholly,  inconsistent  with  each  other,  so  that 
taking  the  hi^way  for  a  railroad  will  nearly  supersede  the 
former  use  to  which  it  had  been  legally  appropriated":  In^ 
habitants  of  Springfield  v.  Conneeticui  River  R.  R,  Co.y  4  Gush. 
63.  This  is  especially  true  when  the  land  taken  is  applied 
exclusively  to  the  use  of  the  railroad,  as  by  tunneling  under 
the  highway  for  the  railroad  track. 

But  there  is  more  difficulty  in  the  application  of  the  princi- 
ple where  a  railroad  track  is  permitted  by  the  municipal  au- 
thorities to  be  laid  upon  the  surface  of  the  streets,  and  to  be 
used  as  a  part  of  the  highway,  and  in  connection  with  it,  as  in 
case  of  street  railroads.  They  are  ordinarily,  as  in  this  case, 
required  to  be  laid  level  with  the  surface  of  the  street,  in  con- 
formity with  existing  grades.  No  excavations  or  embank- 
ments to  affect  the  land  are  authorized  or  permitted.  The 
use  of  the  road  is  nearly  identical  with  that  of  the  ordinary 
highway.  The  motive  power  is  the  same.  The  noise  and 
jarring  of  the  street  by  the  cars  is  not  greater,  and  ordinarily 
less,  than  that  produced  by  omnibuses  and  other  vehicles  in 
ordinary  use.  Admit  that  the  nature  of  the  use  as  respects 
the  traveling  public  is  somewhat  variant,  How  does  it  preju- 
dice the  land-holder?  Is  his  property  taken?  Are  his  rights 
as  a  land-holder  affected?  Does  it  interfere  with  the  use  of  his 
property  any  more  than  an  ordinary  highway? 

Nothing  is  claimed  in  support  of  this  view  of  the  case,  on 
the  ground  that  city  railroads  are  a  great  public  convenience 
and  benefit.  If  they  are  so,  the  public  can  afford  to  pay  for 
it  That  is  certainly  no  reason  why  individual  property  should 
be  taken  for  public  use.  But  admit,  as  the  counsel  of  the  com- 
plainants claim,  that  a  railroad  constructed  and  managed  as 
street  railroads  frequently  are  is  a  serious  public  inconven- 
ience,— ^an  obstruction  to  travel,  and  an  injury  to  the  interests 
of  the  city, — Does  that  affect  the  rights  of  the  land-holder  any 
more  than  if  the  streets  are  suffered  to  become  obstructed 
from  any  other  cause,  owing  to  the  neglect  or  incapacity  of  the 
municipal  corporation?  The  question  at  last  recurs,  What  is 
taken  from  the  land-holder  by  a  change  in  the  use  of  the 
street,  for  which  he  is  entitled  to  compensation?    Neither  his 
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title  to  the  fee  nor  his  right  to  the  use  or  enjoyment  of  the 
land  is  interfered  with.  The  railroad  company  acquire  no 
estate  or  interest  in  the  land  itself,  but  the  mere  right  to  the 
use  of  the  highway  or  public  easement.  This  view  was 
adopted  by  Chancellor  Williamson  in  the  case  of  Morris  and 
Essex  R.  R.  Co.  v.  City  of  Newark^  10  N.  J.  Eq.  858,  and  is  sus- 
tained by  many  of  the  reported  cases:  WUliams  v.  N.  Y,  Cent. 
R.  R.  Co,y  18  Barb.  222;  Case  of  Philadelphia  and  Trenton  R.  R. 
Co.,  6  Whart.  25  [36  Am.  Dec.  202];  Commonwealth  v.  Erie 
and  NoHh  E.  R.  R.  Co.,  27  Pa.  St.  354  [67  Am.  Dec.  471]; 
Elliott  V.  Fair  Haven  R.  R,  37  Conn.  579;  People  v.  Kerr,  37 
Barb.  357;  Brooklyn  Central  and  Jamaica  R.  R.  Co.  v.  Brooklyn 
City  R.  R.  Co.y  33  Id.  420;  Brooklyn  City  &  N.  R.  R.  Co.  ▼. 
Coney  Island  &  B.  R.  Co.,  35  Id.  364. 

After  much  conflict  of  opinion,  a  different  rule  seems  to  havQ 
been  settled  in  the  courts  of  the  state  of  New  York.  In  the 
recent  cases  in  that  state  it  is  held,  not  only  that  the  laying 
of  a  railroad  upon  a  highway  is  a  taking  of  private  property 
and  a  burden  upon  it  beyond  the  servitude  of  the  easement  of 
the  highway,  but  that  there  is  no  distinction,  so  far  as  the 
constitutional  question  is  concerned,  between  a  horse-railroad 
in  the  streets  of  the  city  and  a  railroad  with  broader  powers 
operating  by  steam:  Wager  v.  Troy  Union  R.  R.  Co.,  25  N.  Y. 
633;  Craig  v.  Rochester  City  &  B.  R.  R.  Co.,  39  Barb.  494. 

I  am  nevertheless  of  opinion  that  the  building  and  oper- 
ation of  a  horse-railroad  in  the  streets  of  a  city,  under 
the  restrictions  and  limitations  contained  in  the  charter  of 
the  defendants,  by  authority  of  the  legislature  and  of  thD  city 
council,  is  a  legitimate  use  of  the  highway  and  an  exercise 
of  the  public  right  of  travel,  and  not  a  taking  of  private 
property  for  public  use  within  the  provision  of  the  constitu- 
tion. If  it  be  admitted  that  this  is  a  matter  of  doubt,  it  is, 
nevertheless,  in  accordance  with  a  previous  decision  of  this 
court,  which,  so  far  as  I  am  aware,  has  not  been  questioned 
by  any  judicial  tribunal  of  the  state.  It  is  of  great  im« 
portance  that  the  law,  where  such  large  interests  are  at  stake, 
should  not  be  unsettled  by  conflicting  decisions  in  the  same 
tribunal. 

Where  the  complainants'  right  is  doubtful,  and  no  irrep- 
arable injury  will  be  inflicted  by  the  construction  of  the 
road,  it  is  not  a  proper  case  for  an  injunction.  If  the  com- 
plainants' view  of  the  case  be  correct,  they  have  adequate  re- 
dress at  law  for  all  damap^es  that  may  be  sustained;  or,  their 
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rights  being  established,  they  may  invoke  the  power  of  this 
court  to  restrain  the  use  of  the  road. 

The  presumption  of  law  is,  that  the  owners  of  the  hind  on 
each  side  of  the  street  own  to  the  middle  of  the  street,  and 
have  the  exclnsive  right  to  the  soil,  subject  to  the  right  of 
way.  It  is  objected  by  the  defendants'  answer  that  the  com* 
pUdnants'  titles  do  not  extend  to  the  middle  of  the  street,  ba» 
cause  the  lots  as  described  are  bounded  by  the  sides  of  ths 
streets.  But  the  established  inference  of  law  is,  that  a  eoii* 
veyance  of  land  bounded  on  a  publio  highway  carries  with  it 
the  fee  to  the  center  of  the  road  as  port  and  parcel  of  the 
grant:  3  Kent's  Com.  432,  433;  Cooke  v.  Greeny  11  Price,  786; 
Champlin  v.  PendUUmj  13  Conn.  26;  Adams  ▼.  Sarmtoga  A 
Wash.  R  R.  Co.,  11  Barb.  414;  Back  v.  Squiers,  22  Vt.  484; 
Redfield  on  Railways,  159,  note,  and  cases  cited;  BiseeU  y. 
New  York  Cent.  R.  R.  Co.,  23  N.  Y,  61  [82  Am.  Dec.  369]. 

The  bill  is  objectionable  on  the  ground  of  a  misjoinder  of 
parties.  The  complainants  are  owners  of  several  and  distinct 
lots,  having  no  common  interest,  but  seeking  to  enforce  several 
and  distinct  claims.  They  seek  to  enforce  no  common  right 
as  in  cases  of  right  of  common,  nor  to  obtain  relief  against  a 
common  wrong  as  in  cases  of  fraud,  where  all  the  creditors 
are  equally  affected.  The  bill  seems  to  have  been  framed 
under  the  impression  that  the  nuisance  was  a  grievance  com- 
mon to  all  the  land-owners,  and  therefore  that  all  might  prop- 
erly be  joined.  But  each  complainant  seeks  relief  for  special 
injury  to  his  own  property  by  the  construction  of  the  railroad. 
On  this  ground  the  bill  is  clearly  demurrable:  Story's  Eq.  PL, 
sees.  279,  544. 

Several  occupiers  of  houses  in  town  cannot  sue  as  co-plain- 
tiffs to  restrain  the  erection  of  a  steam-engine,  which  would 
be  a  nuisance  to  each  of  them:  Hudson  v.  Madison,  12  Sim. 
416;  and  on  the  ground  of  misjoinder,  the  injunction  issued 
in  this  case  was  dissolved,  as  it  was  also  by  Lord  Eldon,  in 
Jones  V.  Del  Rio,  1  Turn.  &  R.  297. 

As  a  general  rule,  the  objection  on  the  ground  of  misjoinder 
should  be  made  by  demurrer.  But  this  is  a  mere  injunction 
bill,  and  if  the  injunction  should  be  granted  a  demurrer 
would  be  fatal.  No  final  decree  could  be  pronounced  in  favor 
of  the  complainants,  and  nothing  could  be  eventually  gained 
in  the  present  shape  of  the  bill  by  sustaining  the  present  ap- 
plication. 

If  this  were  the  only  objection  it  would  not  be  suffered  to 
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Biand  in  the  way  of  the  order  for  an  injunction.  The  defend- 
ants would  be  put  to  their  demurrer,  and  an  opportunity  per- 
mitted to  the  complainants  to  present  their  claim  in  a  form  to 
avoid  the  technical  difficulty.  The  decision  is  made  solely  upon 
the  merits  of  the  bill.  It  is  desirable  that  the  leading  ques- 
tion in  the  cause  should  be  disposed  of,  and  if  possible 
promptly  settled,  irrespectiye  of  all  technical  or  collateral  iar 
sues. 

The  motion  for  an  injunction  is  denied,  and  the  rule  to  show 
cause  discharged,  with  costs. 


AonoH  Lm  loa  Public  Nuibakob  by  on*  damaged  apadally  and  beyond 
that  BOBtained  by  pablio:  Orommdm  ▼.  OooXf  68  Am.  Dea  120,  and  note  126; 
Nareroas  ▼.  Thoma,  81  Id.  688^  and  note  691. 

Whxrb  Hiqhwat  is  Takbk  ros  Railway  PuaWMue,  the  owner  ia  entitled 
to  compenaation;  Imhiif  ▼.  Umon  Branch  R.  B,  Co.,  68  Am.  Dea  892;  and 
nete.  Bat  the  l^giaUtore  may  aathoriae  the  building  of  the  road  on  aodi 
highway:  Commamoealth  ▼.  Erie  etc  B.  B.  Co.,  67  Id.  471,  and  note  485. 

liATUfo  OF  HoBSB-aAiLWAT  Tback  in  a  pnblio  street  is  not  a  new  senri- 
tode  imposed  for  which  the  owners  are  entitled  to  compensation:  Note  to 
Imiay  v.  Union  Branch  B.  B,  Co,,  68  Am.  Deo.  398.  As  to  the  power  to  boild 
railroads  in  the  streets  generally,  see  Caee  qf  Philadelphia  etcB.B,  Co,,  86  Id. 
202,  and  note  210;  Nidoeraon  v.  New  Tork  eU.  B.  B.  Co,,  6^  IdL  390^  and 
note;  Murfhif  v.  Chicago,  81  Id.  307,  and  note. 

IvjuvonoH  WILL  NOT  BB  GaAHTXD  where  right  is  donbtfol:  Boathv,  Drie- 
€oO,  62  Am.  Dea  362^  and  note  357.  To  entitle  the  complainant  to  an  in- 
junction he  most  show  that  irreparable  damage  has  been  or  is  being  dones 
8<^unnierr,  St  Pandetc  B,  B,  Co,,  83 Id.  770;  OooMehr, Moore,  72 Id.  74^ 
and  note  78;  Ganue  r,  PeHtma,  69  Id.  728»  and  note. 

PmauMjreioN  m  that  Ownebs  of  Land  on  each  side  of  street  or  hi|^- 
way  go  to  the  center  of  snch  boondary :  Paul  ▼.  Carver,  67  Am.  Dea  418^  and 
note  417;  Winter  t.  Petermm,  61  Id.  678^  and  note. 

OoNVSTANCi  OF  Lanb  Boundxd  ON  Strest  or  highway  cairiea  with  it 
the  fee  to  the  center  thereof:  See  cases  cited  eupra,  and  City  qf  Dnbuqae  t. 
Moloney,  74  Am.  Dea  358;  Cox  v.  Freedley,  75  Id.  684^  and  notes  to  thaaa 


JoiNDiE  OF  PABma  PLAcmFF  to  abate  a  nnisance:  See  State  t.  Ohio  efe. 
J?.  B,  Co.,  71  Am.  Dea  309,  and  extended  note  on  this  question  311-316. 

Objiohon  to  Bill  on  Gbound  of  Misjoinder  of  parties  should  be 
raised  by  demurrer:  De  Louia  v.  Meek,  50  Am.  Deo.  491. 

HoBSE-RAiLWAT  IS  Lbqitdcatb  Usb  OF  HiGHWAT:  State  ▼.  Laiferaek,  34 
K.  J.  L.  205;  and  the  building  and  operating  one  in  the  streets  of  a  city,  with 
the  consent  of  the  goreming  power,  does  not  impose  a  new  seiritade^  and  is 
not  a  taking  of  priTate  property  for  a  pablio  nse  so  as  to  entitle  the  owner 
of  the  fee  to  compensation:  Stnmdinger  v.  CUy  qf  N'ewark,  28  N.  J.  Eq. 
192;  West  Jersey  B.  B.  Co.  ▼.  Cape  May  ete.  B.  B.  Co,,  34  Id.  166;  CUieenf 
Coach  Co.  ▼.  Ccanden  Horm  B.  B.  Co.,  33  Id.  275;  Jersey  CUy  etc  B.  B.  Co. 
▼.  Jersey  CUy  etc  Harm  B.  B.  Co.,  20  Id.  66;  IRehela  v.  BhansmUa  Street  I^y 
Co.,  78  Ind.  268;  Attomey-Oenerai  v.  Metropolitan  B.  B.,  125  Mass.  518;  Pater- 
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mm  etc  Horse  H.  B.  Ool  t.  Jiai^  tie.  qfPatenon,  24  N.  J.  Bq.  160,  all  dtdag 
the  principal  cue. 

LioisuLTiyB  GBAirr  «o  OoKroBAxiov  to  build  and  operate  a  raiboad  in 
the  atreets  of  a  dty  doea  not  tranafer  any  eatate  or  intereat  therein  ezoepk 
the  right  to  nae  the  atreeta  or  a  pablio  eaaement;  Camden  Borrn  R.  R,  Co.  v. 
CUma^  CoaehCo.,  31 K.  J.  Eq.  S2S,  citing  the  prinoipal  oaae. 

BuuNO  nr  FBiirGip.4L  Oasm,  that  the  owner  of  land  bounded  by  a  atreel 
ar  highway  owna  to  the  center  tbareol»  ia  doabtedt  and  not  aanctioned  bk, 
ffigbee  emd  Bigge  v.  Oamim  ete.  R.  S  T.  Co.^  70  N.  J.  Bq.  439,  SaiUr  t. 
/oMia,  89  N.  J.  Ik  478^  ezoeptia  eaaaairiMre  aaoh  intent  can  be  gathered  itia£ 
the  deed. 

B3LL  D  DnnnuLABU  los  Itfiwanrpga,  where  partiea  complain  jointly,  for 
nIM  on  olainia  the*  ava  diatbot  and  hidlTidnal:  Chuler  y.  Halliard,  34  N.  J. 
Bq.  842;  Jionk  ete.R.  R.QKr.  Frudden,  20  Id.  S39,  both  citing  the  pria- 
oip^eaaa. 

Ixr  Gian  ov  Prauo  NunAHci%  Doubt  ow  Bquitt  will  hot  Eh jonr,  es« 
aept  where  there  ia  apedal  and  aeriooa  injury  to  the  complainant^  diatind 
from  the*  aoffned  by  the  pablio:  Morrie  tie.  R,  R.  Co.  v.  Pnidden,20  K.  J. 
Xq.  637.  He  la  net  entitled  to  the  injunction  upon  ahowing  that  the  law 
hM  been  Tiolated,  cr  that  hia  legal  righta  have  been  inyaded;  he  mnit  ahow 
an  'Ugent  naooBBity»  cr  that  izrepanble  injury  ia  threatened:  We$C  Jereeg  R, 
R,  OkY.  Oaf$Magme.R.R.Cok,ZiId,  166^  both  citing  the  principal  oaae. 

OwHXB  ov  Soil  wdmb  Hioiiwat  caonot  be  depriyed  of  hia  property,  cr 
irajndiced  In  reUtion  thereto^  without  compenaation,  eren  by  antfaori^  d 
tt*  l^giBlatar%  under  a  ccoatitation  proriding  that  priTate  property  cannot 
U  taken  lor  pobUe  ue  withoat  conpenaation:  Mionri§  tie.  R,  R.  Co.  t.  £M- 
Miefek  A  A  €b^  tf  H.  J.  ■§.  881^  eitli«tha|dM^«Mi^ 
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Beach  v.  Gookb. 

|2B  NSW  Ton,  Ml.] 

(hrvn  ov  Lahm  SuBjaor  to  Mo&to^ob  mat  lluavADr  Aonaa 

TO  OoMFKL  D18OHABOB  OF  MoBTGAOi,  if  it  be  foIly  paid,  or  to  ndaam 

the  Und  from  its  lien  if  it  be  not  paid. 
Qffxe  to  Pat  Airr  Balanob  Dub  is  not  indispensable  in  an  action  to  to* 

deem  from  a  inortgage. 
BBOBFnoNs  Tabbn  bt  F&BVAiLDro  Pabtt,  on  Trial,  abb  hot  AvaUiAbu^ 

as  a  general  role,  in  the  snbeeqnent  proceedings,  on  an  appeal  from  the 

jadgment  by  the  nnsnccessfol  party,  where  the  preyailing  party  has  not 

also  appealed. 

KOBTOAOOB    Who    HAB    CoNYBTBD    MoBTOAOBD    PbBMXBBS    a    CtoKFBTBBT 

W1TNB88  FOB  HIS  Qbanteb,  to  show  payment  of  the  mortgage,  in  as 
action  by  the  latter  to  procore  its  discharge,  or  for  leave  to  redeem. 
Vbw  Tbial  should  bb  Qbakted  fob  Ant  Material  Bbbob  Oooubbiho 
OB  Tbial  bbbobb  Rbfbbbb,  or  in  the  findings  of  fact  by  him;  bat  where 
the  only  error  appearing  is  in  the  jadgment  which  the  referee  directs  to 
be  entcved  on  the  ^ts  f ooad,  the  ooort  may  correct  it  by  rendering  tiio 
appropriate  judgment. 

Action  to  procure  the  cancellation  and  discharge  of  a  mort^ 
gage.  The  inortgage  was  executed  by  Ephraim  Beach  to  one 
Marvin,  to  secure  the  payment  of  fifty-two  thousand  dollars 
and  interest,  and  the  action  was  against  Thomas  B.  Cooke,  in 
his  lifetime,  who  held  the  mortgage  as  assignee  of  the  mort- 
gagee. The  plaintiff  alleged  that  the  mortgage  was  fully  paid, 
that  the  lands  covered  by  it  had  been  conveyed  to  him,  and 
he  prayed  to  have  it  discharged.  Thomas  B.  Cooke  died  be- 
fore  answer,  and  the  present  defendant,  as  executrix  of  his 
will,  was  substituted  as  defendant,  and  by  her  answer  daimed 
that  there  was  due  to  her  upon  the  mortgage  ten  thousand 
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dollars  and  interest.  On  the  trial,  which  was  before  a  referee, 
Ephraim  Beach,  the  plaintiff's  grantor,  was  called  as  a  wit- 
ness on  the  part  of  IJie  plaintiff,  but  was  objected  to  on  the 
ground  that  he  was  the  plaintiff's  assignor  of  the  right  to 
bring  this  action,  and  Mr.  Cooke  being  dead,  he  could  not  be 
a  witness.  But  the  referee  decided  that  the  witness  was  com- 
petent to  show  payment  of  the  mortgage,  and  his  testimony 
was  received.  After  hearing  proof  on  the  part  of  the  defendant, 
the  referee  reported  that  less  than  thirteen  hundred  dollars,  be- 
sides interest,  remained  due  on  the  mortgage;  but  also  found, 
as  a  conclusion  of  law,  that  the  defendant  was  entitled  to  hold 
the  bond  and  mortgage  as  security  for  the  payment  of  such 
balance  found  due  to  her,  and  upon  this  ground  decided  that 
the  complaint  should  be  dismissed.  Judgment  was  entered  in 
accordance  with  the  referee's  report,  and  the  plaintiff  appealed 
to  the  supreme  court,  which  modified  the  judgment,  directing 
that  the  mortgage  be  given  up  and  satisfied  upon  payment  of 
the  balance  found  due  the  defendant,  with  interest  until  paid, 
together  with  costs;  and  in  case  of  the  plaintiff's  failure  to 
redeem  the  premises  by  payment  or  tender  of  those  sums 
within  six  months  after  written  notice  of  the  entry  of  that 
judgment,  then  that  the  judgment  appealed  bom  should  be 
affirmed. 

John  H.  Bsynolde,  for  the  appellant 
L,  Tremainj  for  the  respondent. 

By  Court,  Seldsn,  J.  It  is  insisted  by  the  defendant's 
counsel  that  the  plaintiff  is  not  a  bona  fide  purchaser  of  the 
mortgaged  premises,  and  for  that  reason  is  incapable  of  main- 
taining this  action.  It  is  a  sufficient  answer  to  this  poeitioQ 
to  say  that  there  is  no  finding  of  the  referee  to  the  effect  that 
the  purchase  by  the  plaintiff  was  not  made  in  good  faith;  nor 
did  the  defendant's  counsel  ask  the  referee  to  find  any  such 
fact.  All  that  appears  in  the  report  on  the  subject  is,  tiiat  on 
the  fifteenth  day  of  June,  1853,  Ephraim  Beach  conveyed  the 
whole  of  the  real  estate  described  in  the  mortgage,  by  war^ 
ranty  deed,  to  the  plaintiff.  We  must  assume,  from  this  find- 
ing, that  the  conveyance  was  made  and  received  in  good  faith, 
and  as  we  can  review  questions  of  law  only,  and  not  questions 
of  tacty  we  are  not  required  to  I(X)k  into  the  evidence  to  ascer- 
tain whether  the  referee  would  not  have  been  justified  in  find- 
ing that  the  conveyance  was  obtained  by  the  plaintiff  in  bad 
faith.    The  question  of  good  faith,  however,  in  the  sense  in 
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which  it  is  presented  here,  does  not  appear  to  me  to  be  mate- 
rial, provided  the  plaintiff  has,  in  fact,  the  legal  title  to  the 
land  covered  by  the  mortgage.  He  claims  no  prior  equity 
against  the  defendant  on  the  ground  of  being  a  boTia  fide  pur- 
chaser. He  stands  upon  his  rights  as  the  legal  owner  of  the 
lands,  subject  to  the  mortgage,  and  if  he  is  such  legal  owner, 
he  has  a  right  to  maintain  an  action  to  compel  the  discharge 
of  the  mortgage  if  it  be  fully  paid,  or  to  redeem  the  lands 
from  its  lien  if  it  be  not  paid;  and  it  is  wholly  immaterial  in 
this  respect,  in  what  manner,  or  for  what  consideration,  or 
with  what  object,  he  acquired  the  title.  The  holder  of  the 
mortgage  has  no  interest  in  this  question.  I  have,  however, 
looked  at  the  evidence,  so  far  as  it  is  disclosed  in  the  case,  and 
can  discover  no  ground  for  impeaching  the  good  faith  of  the 
purchase  by  the  plaintiff.  He  gave  a  mortgage  for  twenty-five 
thousand  dollars  to  the  grantor,  in  consideration  of  the  con- 
veyance, and  there  is  nothing  to  show  that  he  was  advised  of 
any  special  object  on  the  part  of  the  grantor  in  making  the 
conveyance,  or  that  he  knew  of  the  existence  of  the  mortgage 
in  question. 

It  is  next  insisted  on  the  part  of  the  defendant  that  no  case 
was  made  by  the  plaintiff  entitling  him  to  equitable  reliefl 
That  the  only  appropriate  judgment  upon  the  facts,  as  finally 
established,  was  that  directed  by  the  referee,  dismissing  the 
complaint,  and  leaving  the  defendant  at  liberty  to  commence 
an  action  to  foreclose  her  mortgage  if  she  saw  fit. 

The  plaintiff  stated  in  his  complaint  that  he  was  the  owner 
of  lands  encumbered,  as  appeared  by  the  records  in  the  county 
clerk's  office,  by  a  mortgage  of  fifty-two  thousand  dollars  and 
many  years'  interest;  that  the  mortgage  was  held  by  the  de- 
fendant and  was  fully  paid;  and  he  prayed  to  have  it  discharged 
upon  the  record.  By  her  answer  the  defendant  claimed  that 
there  was  due  to  her  upon  the  mortgage  ten  thousand  dollars 
and  interest  from  1839.  After  a  very  tedioua  trial,  lasting 
more  than  five  years,  it  is  established  by  the  report  of  the 
referee  that  the  statements  of  the  plaintiff  were  all  true, 
except  that  a  small  sum,  less  than  thirteen  hundred  dollars 
besides  interest,  remained  due  on  the  mortgage.  It  would 
certainly  be  a  cause  of  reproach  to  the  administration  of  jus* 
tice,  if,  on  that  state  of  facts,  the  court  could  give  no  judgment 
except  to  dismiss  the  action,  leaving  the  parties  to  i-epeat  the 
same  tedious  process  in  another  form,  before  the  controversy 
between  them  could  be  ended.     The  law,  however,  is  not  justly 
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Bcbject  to  any  such  reproach.  RegardiDg  this  as  an  action 
quia  timet  merely,  to  remove  the  cloud  of  the  mortgage  from 
the  plaintiff's  title,  upon  the  allegation  that  the  mortgage  was 
fully  paid,  it  was  entirely  proper  when  it  appeared  by  the  evi- 
dence that  a  balance  remained  unpaid,  to  grant  the  relief  de- 
manded by  the  plaintiff  conditionally,  as  was  done  by  the 
court  below.  Judge  Story,  treating  of  the  cancellation  or  de- 
livery up  of  securities,  says:  "In  all  cases  of  this  sort,  where 
the  interposition  of  a  court  of  equity  is  sought,  the  court  will, 
in  granting  relief,  impose  such  terms  upon  the  party  as  it 
deems  the  real  justice  of  the  case  to  require;  and  if  the  plain- 
tiff  refuses  to  comply  with  such  terms,  his  bill  will  be  dismissed. 
The  maxim  here  is  emphatically  applied;  he  who  seeks  equity 
must  do  equity":  2  Story's  Eq.  Jur.,  sec.  693;  see  also  sees. 
705-707. 

The  complaint,  however,  embraced  not  only  the  features  of 
a  bill  quia  timetf  but  also  of  a  bill  to  redeem.  The  plaintiff 
alleged  that  the  mortgage  was  paid,  and  demanded  judgment 
that  it  should  be  canceled  and  discharged  on  that  account; 
but  it  was  also  prayed  that  the  balance,  if  any  was  due  on  the 
mortgage,  should  be  ascertained  and  determined  by  the  judg- 
ment of  the  court,  and  that  the  other  demands  of  Uie  pl^ntiff 
against  the  defendant  should  be  applied  to  the  payment  of 
such  balance,  if  sufficient  for  that  purpose,  and  if  not  sufficient, 
then  to  the  reduction  thereof,  and  that  the  bond  and  mortgage, 
if  thereby  paid,  be  canceled  and  discharged,  and  that  the 
plaintiff  have  judgment  for  the  balance  of  his  demands,  if  any; 
to  which  was  added  the  general  prayer  for  such  relief  as  the 
nature  of  the  case  should  require.  The  plaintiff  therefore 
contemplated  the  possibility  of  a  balance  being  found  due  on 
the  mortgage,  and  demanded  such  relief  as  would  be  agreeable 
to  equity  on  that  state  of  facts.  There  is  no  express  general 
offer  to  pay  any  balance  which  might  be  found  due,  but  it  was 
held,  under  the  former  system  of  pleading,  that  such  an  offer 
in  a  bill  to  redeem  was  not  necessary:  Qwin  v.  Brittainj  Hoff. 
Ch.  353;  and  it  is  certainly  not  indispensable  now.  Were 
such  offer  necessary,  it  might  fairly  be  inferred  from  the  offer 
to  pay  the  amount  due  by  the  application  of  the  balance  of 
other  accounts.  The  case  therefore  was  in  form  one  in  which 
it  was  proper  to  allow  the  plaintiff  to  redeem,  and  I  can  dis- 
covcFnothing  in  his  position  to  render  such  redemption  unjust 
or  inequitable.  The  judgment,  as  modified  by  the  supreme 
court,  terminates  the  controversy  between  the  parties  in  regard 
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to  the  mortgage,  whether  the  plaintiff  complies  with  the  cou- 
ditiouB  imposed  upon  him  or  not.  If  he  fails  to  redeem  within 
the  time  appointed,  the  dismissal  of  his  complaint  as  the  con- 
aequence  of  such  failure  operates  as  a  foreclosure  of  the  mort- 
gage: Qutn  Y.  Brittain^  Hoff.  Gh.  353;  Eiahop  of  WinchetUr 
V.  Paine,  11  Ves.  199. 

The  principal  remaining  question  which  requires  notioe 
arises  out  of  the  admission  of  the  testimony  of  the  mortgagor, 
to  show  payment  of  the  mortgage.  The  defendant  having 
neither  appealed  from  the  judgment  rendered  upon  the  report 
of  the  referee,  nor  made  any  case  on  his  part,  it  is  questioned 
whether  the  exceptions  taken  by  him  are  available  in  her  be- 
half upon  this  appeal  As  a  general  rule,  exceptions  taken 
by  the  prevailing  party  on  a  trial  are  not  available  in  the  sub- 
sequent proceedings  on  an  appeal  firom  the  judgment  by  the 
unsuccessful  party,  where  the  prevailing  party  has  not  also 
api)ealed.  Indeed,  such  exceptions,  under  ordinary  circum- 
stances, do  not  proi)erly  constitute  any  part  of  the  case  on 
appeaL  Under  the  circumstances  presented  by  this  case, 
however,  the  defendant  could  not  have  sustained  an  appeal^ 
whether  the  decision  of  the  referee  admitting  the  testimony 
now  objected  to  was  right  or  wrong.  No  api)eal  on  her  part 
could  have  raised  that  question,  as  she  could  appeal  only 
from  the  judgment,  and  not  from  any  decision  of  the  referee, 
which  did  not  affect  the  judgment;  and  the  decision  in  ques- 
tion did  not.  She  excepted  to  the  testimony  when  it  was 
given,  but  no  use  of  it  was  made  against  her,  and  no  judg- 
ment entered,  by  an  appeal  from  which  she  could  raise  the 
question  of  the  validity  of  her  exception,  until  the  judgment 
i^ainst  her  was  pronounced  by  the  supreme  court,  based  upon 
the  testimony  thus  excepted  to.  From  that  judgment  she  has 
appealed;  and  if  the  testimony  was  not  l^ally  admissible,  it 
would  seem  to  savor  strongly  of  injustice  to  deny  to  her  the 
benefit  of  her  exception.  If  it  were  necessary  now  to  deter- 
mine this  question,  I  should  hold,  as  at  present  advised,  that  the 
exceptions  taken  by  the  present  appellant  upon  the  trial,  and 
appearing  upon  the  record,  are  available  to  her  upon  this  ap- 
peal. There  will,  however,  be  no  necessity  of  deciding  this 
question,  if  the  court  shall  concur  with  me  in  the  conclusion 
to  which  I  have  arrived,  that  the  testimony  of  the  mortgago 
was  properly  admitted. 

The  provisions  of  the  statute,  which  were  in  force  when  the 
cause  was  tried,  and  which  are  relied  upon  to  sustain  the  ob« 
jection  to  the  testimony,  are  as  follows:  — 
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*^  Sec.  398.  No  person  oflTered  as  a  witness  shall  be  excluded 
bj  reason  of  bis  interest  in  the  event  of  the  action. 

^*Sec.  399.  The  last  section  shall  not  apply  to  a  party  to 
the  action,  nor  to  any  person  for  whose  immediate  benefit  it  is 
prosecuted  or  defended.  When  an  assignor  of  a  thing  in  ac- 
tion, or  contract,  is  examined  as  a  witness  on  behalf  of  any 
person  deriving  title  through  or  from  him,  the  adverse  party 
may  ofier  himself  as  a  witness  to  the  same  matter  in  his  own 
behalf,  and  shall  be  so  received.  But  such  assignor  shall  not 
be  admitted  to  be  examined  in  behalf  of  any  person  deriving 
title  through  or  from  him  against  an  assignee  or  an  executor 
or  administrator,  unless  the  other  party  to  such  contract  or 
thing  in  action  whom  the  defendant  or  flxe  plaintiff  represents 
is  living,  and  his  testimony  can  be  procured  for  such  examina- 
tion; nor  unless  at  least  ten  days'  notice  of  such  intended  ex- 
amination of  the  assignor,  specifying  the  points  upon  which 
he  is  intended  to  be  examined,  shall  be  given  in  writing  to  the 
adverse  party";  Code  of  Procedure,  as  amended  in  1851,  sees. 

898,  899. 

There  is  no  ground  whatever  for  the  position  that  the  wit- 
11686  was  rendered  incompetent  by  the  first  clause  of  section 

899.  He  was  in  no  sense  a  party  to  the  action,  nor  was  it 
prosecuted  for  his  benefit  Whatever  may  have  been  the  ob- 
ject or  the  consideration  of  the  conveyance  of  the  land  by  him, 
he  could  not  afterwards  question  the  validity  of  such  convey- 
ance; and  having  no  interest  in  the  land,  and  being  released 
from  liability  upon  his  covenants,  he  could  not  be  benefited  by 
the  plaintiff's  success:  Jackson  v.  Stevens,  16  Johns.  110;  McCrea 
T.  Pwrmartj  16  Wend.  460.  Neither  could  the  record  in  this 
ease,  whatever  its  results,  be  made  use  of  for  or  against  the  wit- 
ness in  an  action  on  his  bond:  McLaren  v.  HophinSj  1  Paige,  18. 

The  objection  based  upon  the  other  portion  of  section  399  is, 
I  think,  equally  untenable.  The  conveyance  of  land  is  not 
an  assignment  of  "a  thing  in  action  or  contract":  2  Bla.  Com. 
897;  1  Chitty's  General  Practice,  99,  note  p;  GiUet  v.  Fair^ 
child,  4  Denio,  82;  Hudson  River  R.  R.  Co.  v.  Lounsberry,  25 
Barb.  697.  The  case  was  therefore  not  within  the  letter  of  the 
atatute,  and  I  am  satisfied  was  not  within  the  intention  or  ob- 
ject of  its  provisions.  No  inconvenience  has  ever  resulted 
from  the  common-law  rule  admitting  the  testimony  of  the 
grantor  of  lands  as  a  witness  under  such  circumstances,  and 
I  see  no  propriety  in  extending  the  statutory  exclusion  to  cases 
not  clearly  embraced  by  its  terms. 
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If  the  plaintiff  had  not  abandoned  the  claim  to  recover  the 
alleged  balance  of  the  assigned  accounts,  the  testimony  would 
undoubtedly  have  been  inadmissible,  notwithstanding  the 
limitation  placed  upon  its  effect  by  the  referee;  because  a  con- 
siderable part  of  it  bore  directly  upon  the  question  of  such 
balance,  through  the  accounts  which  the  witness  proved.  The 
referee  could  not,  so  long  as  the  question  of  the  general  ac- 
counts was  before  him,  render  the  receipt  of  such  testimony 
rightful  by  declaring  that  its  application  should  be  limited  to 
another  issue,  in  relation  to  which  the  witness  was  competent 
to  testify.  But  this  objection  was  removed  when  all  claim  to 
a  recovery  upon  the  accounts  was  abandoned.  It  has  been 
questioned  whether  there  was  such  an  abandonment  on  the 
trial,  but  the  report  of  the  referee  on  that  subject  is  conclusive 
here.  The  testimony  of  the  mortgagor  was  therefore  pToperlj 
admitted. 

It  is  insisted  that  if  the  decision  of  the  referee  was  in  any 
respects  erroneous,  the  supreme  court  should  not  have  pro- 
nounced a  final  judgment  on  the  appeal,  but  should  have 
ordered  a  new  trial.  If  any  material  error  had  occurred  on 
the  trial,  or  in  the  findings  of  fact  by  the  referee,  a  new  trial 
would  doubtless  have  been  necessary;  but  the  only  error  ap- 
pearing in  the  case  was  in  the  judgment  which  he  directed  to 
be  entered  as  the  legal  result  from  those  facts.  That  error  it 
was  the  province  of  the  supreme  court  1o  correct;  it  has  been 
corrected  by  the  entry  of  the  appropriate  judgment,  and  that 
judgment  should  be  affirmed,  with  costs. 

Denio,  G.  J.,  filed  a  concurring  opinion. 

Davis,  Hooeboom,  and  Mullin,  JJ.,  concurred. 

Inqraham,  J.,  filed  a  dissenting  opinion. 

Wbioht  and  Johnson,  JJ.,  concurred  with  Inorahax,  J. 

Judgment  affirmed. 

DxNio,  0.  J.,  in  a  separate  opinion,  maintained  the  enfficienoy  of  the  ooin* 
plaint  **  to  authorize  a  judgment  allowing  the  plaintiff  to  redeem  if  a  halanot 
ihould  be  found  due  on  the  mortgage.*'  When  the  referee  arrived  at  the  re- 
sult that  the  mortgage  had  not  been  fully  paid,  "he  should  have  adjudged 
that  the  plaintiff  redeem  or  be  precluded,  according  to  the  usual  course  in 
redemption  suits,  or  in  suits  having  a  double  aspect,  looking  to  satisfaction 
or  redemption  as  the  case  on  the  accounts  should  require.  It  follows  that, 
if  there  were  no  other  difficulty,  the  general  term  was  right  in  pronouucing 
such  a  judgment  as  the  referee  should  have  given. "  In  reference  to  the  de- 
fendant's suggestion,  that  the  general  term  should  have  awarded  a  new  tnal^ 
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•ad  the  ans^Ter  of  the  judges  at  general  term  therebo,  that  the  defendant 
might  have  appealed  to  the  general  term  from  the  determination  that  only  a 
certain  amount  was  dne,  althongh  the  general  judgment  was  in  his  favor, 
lus  honor  says:  *'  Tlaa  answer  is  not  satisfactory  to  my  mind.  Here  the  only 
judgment  was  in  favor  of  the  defendant,  dismissing  the  oomplainL  It  was 
no  part  of  the  adjudication  that  only  a  limited  amount  remained  unpaid. 
That  determination  was  in  the  finding,  but  was  not  one  of  the  items  of  the 
judgment.  It  could  no  more  be  appealed  from  than,  any  of  the  condnsions 
of  fact  or  of  law  stated  by  the  referee^  or  any  of  the  reasonings  of  the  court. 
But  I  am  of  opinion  that  it  was  competent  f oi  the  general  term  to  have  re- 
viewed the  case  on  the  exceptions  taken  on  the  trial  and  also  upon  the  feicts, 
so  far  as  to  determine  whether  the  findings  were  warranted  by  the  evidence, 
and  that  this  court  can  review  the  case  so  far  as  queatians  of  law  were  raised 
upon  the  trial  by  the  exceptions,  althon|^  the  defendant  oonid  not  and  did  not 
appeal  to  the  general  term."  He  further  says:  " It  was  the  duty  of  the  gen- 
eral term  to  modify  the  judgment  so  that  it  should  conform  to  the  legal  re- 
sult of  the  findings.  We  are  to  assume  that  it  found  no  error  to  exist  in  the 
trial;  that  the  exceptions  taken  in  the  progress  of  it  were  not  well  taken; 
and  that  the  conclusions  of  tact  found  were  not  against  the  weight  of  evi- 
dence. So  far  as  the  conclusions  of  fact  are  ooncemed,  the  case  endei  with 
the  general  term;  but  as  to  the  matters  of  law,  we  ait  in  review  of  its  de- 
tennination.''  As  it  regards  the  defendant's  objection  to  the  maintenance  of 
the  action  on  the  ground  that  the  plaintiff  did  not  appear  to  be  a  bona  JuU 
puichaser  of  the  mortgaged  premises,  his  honor  was  of  opinion  that,  as  b^ 
tween  the  grantor  of  the  premises  and  the  plaintifl^  the  title  passed  from  tha 
former  to  the  latter  by  the  eonveyanoe;  and  althongh  the  grantor  adndtted^ 
in  efieet^  in  his  testimony,  that  the  eonveyanoe  was  made  to  enable  him  to  ba 
a  witness  in  the  suit  the  plaintiff  was  expected  to  commence  to  procure  the 
wtisfaction  of  the  mortgage,  that  was  not  a  circumstance  which  could  impair 
tha  affect  ol  the  deed  as  between  the  parties.  If  the  pUintiff  by  that  con- 
veyance became  the  owner  of  the  premises,  as  he  clearly  did,  he  was  en- 
titled to  all  the  legal  and  equitable  remedies  which  any  owner  would  have  to 
procure  the  removal  of  an  alleged  encumbrance  which  was  inequitably  set 
vp  or  kept  on  foot  against  the  land.  The  change  of  title  to  the  mortgaged 
premises  in  this  case  let  in  the  grantor  as  a  witness,  and  he  was  competent 
as  a  witness,  however  the  droumstance  might  operate  against  his  credibility* 
His  honor  ccnohided  in  favor  ol  the  siBimance  ol  the  judgment  ol  the  su- 
preme coortk 

Patxxrt  of  Mobtoaob  Debt  ExriNouzsHn  Mobtoaob:  JiicMiUan  v. 
Bkhards,  70  Am.  Dec.  655,  and  cases  collected  in  note  675;  without  any 
release  from  the  mortgagee:  Perkbu  v.  Sterne,  76  Id.  72. 

Thb  pbxnoipal  QAaB  IB  OXTBD  as  sustaining  the  principle  that  every  fact 
not  expressly  found  shall  be  deemed  to  have  been  found  and  held  in  such 
manner  as  to  uphold  the  judgment,  in  Sliddon  v.  Sherman^  42  N.  T.  490;  it 
is  cited  as  favoring  the  rule  that  in  a  suit  siorply  to  redeem,  failure  to  pay 
the  sum  decreed  to  be  due  within  the  time  allowed,  the  complaint  being  dis- 
missed, will  operate  as  a  strict  foreclosure,  and  the  estate  of  the  mortgagor 
be  thereby  forfeited,  in  Boltes  v.  Dt^,  43  Id.  474;  8.  C,  10  Abb.  Pr.,  N.  S., 
414;  41  How.  Fir.  359;  it  is  cited  to  the  point  that  the  power  of  enforcing  the 
right  of  redemption  is  an  equitable  power  residing  in  courts  of  equity 
jurisdiction,  and  is  exercised  upon  equitable  principles,  in  Miner  v.  Beekman, 
11  Abb.  Pr.,  K.  a,  156;  &  C,  42  How.  Pr.  41;  1  Jones  &  S.  81;  to  the  point 
that  in  a  suit  to  have  a  mortgage  canceled  and  satisfied,  on  the  ground  thai 
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H  hu  been  paid,  fndgnteat  alike  establiahiog  the  amount  due  and  aathoris- 
fng  a  redemption  on  that  basis  is  proper,  in  SuOierkmi  r.  Rom^  47  Barbu  14S; 
and  is  cited  to  the  power  of  the  ooort  toeorreot  error  by  modifying  the  jodg- 
ment,  in  Wooda  r.  Spaldmg,  45  Id.  609. 

Thb  pbihoipal  gasi  18  DmTNauiBHBD  in  Ot^r.  Dorkmd,  67  K.  Y.  666^  in 
that  the  amount  actually  due  on  the  mortgage  had  been  aeoertuaed  at  the 
triaL  And  it  was  held  that  the  general  term  baa  no  powar,  upon  rereraal  of 
a  Judgment^  to  render  judgment  in  fafor  of  the  qppeUani^  milesi  tba  iMte 
vpoii  which  its  Judgment  is  founded  ave  agreed  to  l^  tbo  parttea  or 
foond  by  the  ooort  or  Jvy  on  the  triaL 


HaBRIB  t^.   MUBBAY. 

(9B  Haw  TOtt,  CT4.] 

XmnoHrr  ov  SnoooLO.  Pabthzb  nr  Ldotid  PiSHnminp  oauiol  bo  leried 
upon  and  sold  under  an  ezeoution  issued  in  an  attaehmunt  soit  broo^il 
against  the  members  of  the  partnership. 

BlUX.1  THAT  MXBX  IbBSOULABITT  WILL  VOT  BBn>IB  SaXJI  VTOB  KlBUUTMIg 

LfYALiD,  if  the  ezeoution  be  Talid,  has  no  application  where  a  sale  baa 
beenmadeof  something  which  the  sheriff  bad  no  authority  to  sell.  And 
the  attempt  to  obtain  possession  of  the  thing  eold  in  such  cases  may  ba 
xeaisted  by  showing  that  the  sheriff  had  no  authority  to  make  the  sale. 
TuMmASMBL  AT  Shxrivf'b  Sali  or  IiTTUunrr  or  Sfsoxal  Parthik  zh  Lm- 
ITXD  Parthmbshif  IB  BouiiB  TO  Kvow  that  such  sale  is  illega],  and  it 
is  therefore  unneoeasary  for  the  special  partner,  thon^  preaant^  to  pr& 
anynotioe. 

IraOIAL  PARTirXB  IB  VOT  DXFBIVXD  OV  HI8  IrTEBSBT  19  LnaTKD  PABTKaB^ 

■Hzr  by  a  levy  thereon  under  an  attachment^  nor  is  he  thereby  depriTod 
of  the  right  to  an  account*  or  preyented  from  cdlleoting  any  snzplna  orar 
Buch  claims  as  the  sheriff  has  upon  it. 

Thb  sheriff,  under  an  execution  againgt  Charles  T.  HairiSy 
the  plaintiff's  intestate,  sold  his  interest  in  the  property  of  a 
limited  partnership  in  which  he  was  a  special  partner.  The 
execution  was  issued  in  an  attachment  suit  brought  against 
the  members  of  the  firm,  and  the  defendant,  Murray,  became 
the  purchaser  at  the  sale.  The  yalidity  of  the  sale  was  denied, 
on  the  grounds  stated  in  the  opinion,  but  the  court  found  as 
law  that  it  was  yalid,  and  dismissed  the  complaint.  This 
judgment  was  affirmed  by  the  general  tenui  and  the  plaintiff 
appealed. 

Oeorge  W.  ParsonSj  for  the  appellant. 

8,  8.  Harris,  for  the  respondents. 

By  Court,  Inoraham,  J.  There  is  no  finding  by  the  courts 
nor  was  any  evidence  offered  to  warrant  the  conclusion  that 
the  sale  was  made  on  any  understanding,  as  claimed  by  the 
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plaintiff.  Such  understanding  and  alleged  agreement  is  de- 
nied by  Murray  in  his  answer,  and  if  the  plaintiff  expected 
any  benefit  therefrom  evidence  to  prove  the  same  should  have 
been  offered. 

The  main  question  in  the  case  is,  whether  the  sale  under  the 
executions  was  valid.  The  property  sold  was  "the  right,  title, 
and  interest  of  Harris,  which  he  had  on  the  81st  of  Augusti 
1854,  or  at  any  time  afterwards,  in  the  goods,  chattels,  assets, 
and  accounts  of  the  firm  of  N.  Dougherty,  at  No.  101  Water 
Street" 

The  plaintiff  presents  two  grounds  of  objection  to  the  sale: 
1.  That  the  sheriff  could  not  sell  imder  an  execution  an 
interest  in  choses  in  action;  2.  That  the  sheriff  could  not  sell 
personal  property  under  an  execution,  unless  the  same  was  in 
Tiew  at  the  time  of  sale,  and  then  he  should  have  sold  the 
same  in  parcels. 

It  must  be  remembered  that  this  was  not  a  general  partner- 
ship, but  was  formed  under  the  statute  authorizing  limited 
partnerships,  and  the  interest  sold  was  that  of  one  of  the 
limited  partners.  This  statute  prohibits  any  interference  by 
the  special  partner  with  the  management  of  the  property  of 
the  firm,  or  the  withdrawal  of  any  part  of  the  original  capital, 
and  even  of  the  receipt  of  interest  on  his  advances,  if  such  pay* 
ment  would  reduce  the  original  amount  of  such  capitaL 

As  the  special  partners  cannot  interfere  with  the  property, 
nor  take  the  control  from  the  general  partners,  it  follows  that 
the  sheriff  on  an  execution  has  no  such  power.  He  cannot, 
on  an  execution  against  such  partner,  do  anything  with  the 
partnership  property  that  the  special  partner  could  not  do.  He 
therefore  would  have  no  authority  to  take  from  the  general 
partners  the  partnership  property  for  the  purpose  of  selling 
the  interest  of  the  special  partner  in  the  property  and  assets  of 
{he  firm;  nor  could  he,  as  in  the  case  of  other  partnerships, 
•ell  the  interest  of  one  partner  in  the  property  of  the  firm,  and 
deliver  the  property  in  which  such  interest  is  sold  to  the  pur- 
chaser. All  that  the  sheriff,  under  such  circumstances,  could 
•ell  would  be  the  interest  of  the  special  partner,  if  such  inter- 
est could  be  sold  under  an  execution.  This  question  was  fully 
examined  in  this  court  in  Siief  v.  Hari^  1  N.  Y.  20,  in  regard 
to  property  pledged  by  the  debtor,  so  far  as  related  to  the 
right  of  the  sheriff  to  take  the  property  out  of  the  possession 
cf  a  party  entitled  to  the  exclusive  possession  of  it.  In  that 
\j  the  property  was  pledged  by  the  judgment  debtor.    The 
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Bheriff  levied  upon  the  interest  of  the  pledgor,  and  took  the 
possession  of  the  property  from  the  pledgee,  who  brought  re- 
plevin. The  circnit  judge  charged  in  favor  of  the  right  of  the 
sheriff  to  take  such  possession.  The  judges  of  this  court  were 
equally  divided  upon  the  question,  and  the  judgment  below 
was  affirmed.  Those  judges  who  sustained  the  right  of  the 
sheriff  to  take  the  possession  did  so  upon  the  ground  that  sec- 
iion  20  of  the  statute  (2  B.  S.,  p.  366)  expressly  authorized  a 
levy  on  and  sale  of  the  right  and  interest  of  the  pledgor  in  the 
good's  pledged,  and  that  section  23  required  the  same  to  be 
present  at  the  time  of  sale.  From  the  opinions  delivered  by 
the  judges,  I  think  it  may  fairly  be  inferred  that  none  of  them 
held  the  right  of  the  sheriff,  to  take  the  property  out  of  the 
possession  of  a  party  having  the  exclusive  right  of  possession, 
would  have  existed  independent  of  the  authority  conferred  by 
section  20,  and  as  that  authority  is  limited  to  the  case  of  goods 
pledged,  the  law  as  to  taking  such  property  out  of  the  posses* 
sion  of  a  party  entitled  solely  thereto  remains  unchanged. 

And  in  Mattison  v.  BaiumSy  1  N.  Y.  295,  Gardiner,  J.,  while 
admitting  that  the  interest  of  a  mortgagor  in  personal  prop* 
erty  was  subject  to  levy  and  sale  under  an  execution,  placed 
his  decision  upon  the  ground  that  the  right  to  the  possession 
for  a  limited  period  was  in  the  mortgagee.  But  where,  by  the 
express  terms  of  the  mortgage,  the  mortgagee  was  entitled  to 
the  possession,  he  held  the  interest  of  the  mortgagor  to  be  a 
mere  chose  in  action,  not  the  subject  of  levy  and  sale  under 
execution:  See  also  Marsh  v.  Lawrence^  4  Cow.  467.  In  Hull 
V.  Camleyf  11  N.  Y.  601,  the  same  distinction  is  recognized, 
and  the  cases  which  hold  that  possession  in  such  cases  is  neces* 
sary  to  give  validity  to  the  levy  are  approved. 

It  must  be  conceded  that  under  the  law  as  it  was  before  the 
code  m6re  choses  in  action  were  not  the  subject  of  levy  and 
sale  under  execution.  The  interest  of  Harris  in  the  property 
of  a  limited  partnership  can  hardly  be  said  to  be  an  interest 
in  the  property  of  the  firm.  He  advanced  to  the  firm  a  sum 
of  money,  whicK  he  is  entitled  to  receive  back,  with  interest,  at 
the  termination  of  the  partnership.  He  is  also  entitled  to  a 
share  in  the  profits.  But  he  is  to  no  further  extent  the  owner 
of  the  property.  Upon  payment  of  these  claims,  the  property 
would  belong  to  the  general  parties. 

By  section  291  of  the  code,  the  existing  provisions  of 
law  relating  to  property  liable  to  sale  on  execution  are  made 
applicable  to  the  executions  issued  by  virtue  of  that  act,  ex- 


Jan.  1864.]  Hakrib  v.  Murbat.  271 

eept  when  in  conflict  therewith*  There  is  nothing  in  the  code 
which  would  be  in  conflict  with  the  law  on  this  subject.  The 
code,  it  is  true  (sec.  234),  provides  for  a  levy  by  attachment 
on  all  species  of  personal  property,  but  section  235  prescribes 
the  mode  of  enforcing  such  attachments,  and  section  237  di- 
rects how  choses  in  action  are  to  be  applied  to  the  payment 
of  judgments  by  the  sheriff^.  In  no  case  does  it  speciflcally 
provide  for  the  sale  of  any  such  right  of  action. 

The  are  many  reasons  why  such  a  sale  should  not  be  sanc- 
tioned. The  value  of  such  an  interest  can  never  be  known  or 
disclosed  to  purchasers  at  the  time  of  sale;  and  if  the  law 
directs  that  personal  property  shall  not  be  sold  under  ezecu- 
tion,  except  the  same  is  present  and  can  be  seen  by  the  pur- 
chasers, surely  the  same  principle  requires  a  different  mode  of 
disposing  of  an  unsettled  claim  against  a  flrm  than  to  sell  it 
by  sheriff's  sale.  No  purchaser,  unless  one  interested  in  the 
partnership,  could  know  or  ascertain  its  value,  and  such  a 
mode  of  disposition  would  be  a  sacrifice  of  an  interest  in  a 
firm  very  inconsistent  with  a  due  administration  of  justice. 

It  is  said,  however,  that  whether  the  sale  was  regular  or 
irregular  is  immaterial,  because  the  executions  were  valid. 
That  would  imdoubtedly  be  so  if  it  was  a  mere  irregularity  in 
the  sale,  and  the  remedy  would  be  by  motion  to  set  aside  the 
sale.  But  that  rule  does  not  apply  where  the  sale,  has  been 
made  of  something  which  the  sheriff  had  no  authority  to  sell. 
In  such  cases  the  attempt  to  obtain  possession  of  the  thing 
sold  may  be  resisted  by  showing  that  the  sheriff  had  no 
authority  to  make  the  sale.  The  one  is  a  want  of  jurisdiction; 
the  other  a  mere  irregularity. 

It  is  also  insisted  that  Harris  was  estopped  from  objecting 
to  the  validity  of  the  sale  because  he  was  present  and  suffered 
the  sale  to  proceed  without  objection.  There  are  two  sufficient 
answers  to  this  objection.  The  one  is,  that  Harris  had  no 
knowledge  which  he  withheld  so  as  to  induce  others  to  act 
who  would  not  have  done  so  if  he  had  communicated  the 
same  at  the  sale.  It  was  apparent  on  the  fSeice  of  the  sheriff's 
notice.  He  was  selling  an  interest  in  partnership  property. 
The  purchaser  ought  to  have  known,  as  well  as  Harris,  that 
such  sale  was  illegal;  and  it  was  therefore  unnecessary  for 
Harris  to  give  any  notice.  The  other  reason  is,  that  Murray, 
who  seeks  to  avail  himself  of  the  sale,  was  a  partner,  and  had 
all  the  knowledge  which  Harris  had.  There  was  nothing  to 
communicate  to  Murray  on  this  subject  which  would  have 
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prevented  his  action  in  purchasing  at  the  oale,  and  which 
was  not  known  to  him  at  the  time. 

Nor  did  the  fact  of  a  levy  having  been  made  under  the  at- 
tachment deprive  Harris  of  his  interest  in  the  firm.  There 
had  been  no  appropriation  of  that  interest  by  the  sheriff.  The 
accounting  would,  of  course,  be  subject  to  any  claim  which 
the  sheriff  could  make  upon  it,  but  did  not  deprive  Harris  of 
his  interest,  nor  prevent  him  from  collecting  any  surplus  over 
such  claims  as  the  sheriff  had  upon  it. 

I  am  of  the  opinion  that  the  judgment  should  be  reversed, 
and  a  new  trial  ordered;  costs  to  abide  the  event. 

DsNio,  C.  J.,  filed  a  concurring  opinion. 

Seldek,  Wright,  and  Johnson,  JJ.,  oonouned  in  fbe  above 
opinions. 

Davis  and  Mullin,  JJ.,  were  for  afi&rmanoe. 

HoGBBOOic,  J.,  took  no  part  in  the  decision. 

Judgment  reversed. 

DxNiOy  0.  X,  WM  of  opiniaii  tSiat  the  interest  of  Hnris  lathe  limited  pert> 
Berahip  was  embraced  under  the  denomination  of  evidenoee  of  deht  or  of  debt^ 
egainat  the  sale  of  which  on  ezeoation  the  statute  contained  a  poaitive  inhibi- 
tion, and  that  each  intereet  was  not  in  the  nature  of  corporate  stock,  which 
might  be  thus  sold.  Bat  if  wrong  in  this  position,  he  maintained  there  was 
another  groand  npon  which  the  porchase  by  Murray  coold  not  be  npheUL 
**  "By  the  instrument  signed  by  all  the  partners  at  the  same  time  the  articles  for 
copartnership  were  execnted,  it  was  agreed  that  if  the  plaintiff  shoold  fail  to 
pay  hia  ontstanding  private  obligations,  which  inelnded  the  notes  to  Abbott, 
his  interest  in  the  profits  as  a  special  partner  was  to  ceaae  from  the  date  of 
his  failore  to  discharge  snch  obligations,  and  thereafter  the  money  contributed 
was  to  be  a  debt  against  the  other  partners,  payable  with  annnal  interest  at 
aeren  per  cent  on  the  81st  of  Beoember,  1856.  This  instrument  was  given  in 
evidence  on  the  trial,  and  it  showed  that  the  plaintiff's  interest  was  a  debt 
in  the  strictest  sense,  and  that  the  sheriff  should  have  retained  the  evidenoe 
of  it,  and  coUeoted  the  interest  as  it  accrued,  and  the  principal  when  it  fell 
due/'  A  separate  opinion  written  by  his  honor  thus  concludes:  ''In  what- 
ever light  we  regard  the  circumstances,  I  am  of  opinion  that  the  anction  sale 
was  a  nullity,  and  that  it  passed  no  interest  to  Murray,  the  purchaser.  The 
suit  was  not  for  an  accounting  upon  the  precise  footing  of  a  debt  m  numero 
against  the  other  partners,  but  it  claimed  the  benefit  of  the  plaintiff's  inter- 
est in  the  concern,  and  if  it  was  in  the  nature  of  a  debt  instead  of  the  share 
of  a  partner,  the  plaintiff  should  not  have  been  turned  out  of  court  for  a  van- 
snce  which  did  not  surprise  or  mislead  anybody.  The  plaintiff  sets  ont  the 
agreement  under  which  the  interest  was  turned  into  a  debt,  and  that  instni* 
ment  was  given  in  evidence  on  the  trial  without  objection,  and  the  facts 
which  produced  the  conversion  were  proved.  There  is  no  valid  pretense 
that  Harris,  the  original  plaintiff  was  estopped  by  being  present  at  the  sale. 
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He  neither  said  nor  did  anything  to  waive  his  rights,  or  to  entrap  Murray, 
the  purchaser.  That  person  knew  all  the  facts  which  went  to  show  the 
invalidity  of  the  sale  as  well  as  the  plaintiff,  and  both  are  chargeable  with  a 
knowledge  of  the  law.  It  was  a  sale  in  invUum  under  pretended  legal  pro- 
cess, and  the  purchaser  bid  at  his  peril.  If  he  could  sustain  it  he  got  the 
plaintiff 'b  money  for  less  than  one  fifth  part  of  its  amount.  If  the  proceed- 
ing wae  illegal  or  inoperative,.he  failed  to  make  a  great  speculation.  He  took 
his  chance,  and  must  abide  the  result.  I  am  of  opinion  that  the  judgment 
a'lould  lie  reversed,  and  a  new  trial  awarded." 

Attachmkivt  or  Partner's  Pbopebtt  iob  Firm  Dxbt:  See  Allm  r, 
WelU^  33  Am.  Bee.  757:  Kirby  v.  Schoonmaler,  49  Id.  160. 

LiABn.irr  to  Execution  of  partner's  interest  in  property  of  firm:  See 
BmraU  v.  Aeber,  36  Am.  Dec  582,  and  note  587;  HtObard  r.  dtrtia,  74  Id. 
283. 

OontT  ov  Law  will  vot  BjhitatIv  as  ripa'wmm  Puschassr  and  tiie 
original  parties  to  the  aoit^  to  set  aside  an  exeention  sale  on  acooont  of  frand 
or  trregoUrity:  McLean  Countif  Bank  v.  Flagfff  S3  Am.  Dec  224,  and  note 
227. 

The  PBnroxrAL  gasi  is  gctsd  to  the  point  that  property  in  pledge  cannot^ 
at  ernnmon  law,  be  leried  on  under  execution  against  ^e  pledgor,  and  it 
nqoiies  m  statete  to  give  soeh  rights  in  Seffmour  t.  Newton,  17  Hun,  S3L 


POTTEB  V.    MeBOHAKTS'   BaNX. 

l»  HEW  TOBX,  641.J 

€v  Bahk  has  Power  to  Trahbut  Hots  iob  Disoodet  avb 
OouuHinov  to  anothsr  bank,  and  to  transfer  the  title  thereto  to  the  lat- 

Mnai  CuEBX,  AorzNa  as  Casbibr  ih  Lattbr's  Asssnoe,  has  Ko  Aittbor- 
DT*  to  trsnsfer  any  of  the  notes  or  securities  of  the  bank,  unless  such 
antliority  has  been  oonfezred  on  him  by  the  directors.  The  cashier  can- 
not dothe  him  with  any  more  of  his  power  than  is  necessary  to  enable 
soeh  deriL  to  carry  on  the  usual  and  ordinary  business  of  the  bank. 

Bahx  Clerk,  Iktrvsted  by  Cashier  with  Ordinart  Bxtbinbss  of  Bauk, 
HAS  Power  to  transmit  notes  owned  by  the  bank,  or  held  by  it  for  col- 
lection, and  payable  in  other  places,  or  at  other  banks,  to  its  agents  for 
tliat  purpose,  and  may  indorse  such  paper  for  the  bank,  when  necessary, 
to  rest  in  the  collecting  agents  such  title  as  is  required. 

AoEHCT  OF  CoLLECiiNO  Bank  TERMINATES  after  demand  of  a  note  forwarded 
to  it  for  ooUeotiim;  and  a  refusal  to  return  the  note  Is  eridenoe  of  a  con- 


JiTRiSDionoH  MAT  u  EiTABUBBEi)^  prima/ade,  by  recitals  in  the  record. 

SoTBEME  Court  has  JuBiSDicnoK,  bt  Statute^  to  AFPOcrr  Rbckxyers 
in  cases  of  insolyent  corporations;  and  when  an  order  is  made  appointing 
such  an  officer,  the  presumption  is,  that  all  things  were  done  reqoired  by 
the  statute  to  be  done,  in  order  to  authorize  it  to  make  such  order. 

Fbdia  Faoie  Measure  of  Damages  in  Action  for  Conteesion  of  Prom- 
naORT  Note  is  the  amount  which  the  maker  of  the  note  agreed  to  pay, 
and  interest.   Bat  the  defendant  in  such  action  may  prore  the  insalTsnc| 
el  the  maker,  and  thereby  lessen  the  damages. 
Ax.  Dsc.  Vol.  LXXXVI— 18 
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Appeal  from  a  judgment  of  the  supreme  court.  Action  by 
the  plaintiff,  as  receiver  of  the  Medina  Bank,  to  recover  dam- 
ages for  the  conversion  of  a  promissory  note  owned  by  the 
bank.  The  note  was  dated  May  16, 1861,  payable  ninety  days 
from  date,  and  was  indorsed  by  the  payee.  The  defendant 
had  been  for  some  years  the  collecting  agent  for  the  Medina 
Bank,  and  on  the  8d  of  June,  1861^  Beach,  who  was  clerk  of 
said  bank,  and  while  in  charge  of  the  bank  pursuant  to  the 
directions  of  the  cashier,  but  without  authority  from  either  the 
president  or  cashier  so  to  do,  and  in  their  absence,  forwarded 
the  note  to  the  defendant  and  directed  it  to  be  placed  to  the 
credit  of  the  Medina  Bank.  The  note  was  not  indorsed  by  any 
of  the  then  officers  of  the  bank,  but  one  Brown,  who  had  been 
president  of  the  bank,  wrote  over  the  indorser's  name  the 
words,  "  Pay  to  the  Merchants'  Bank,  or  order."  The  defend- 
ant received  the  note,  but  the  cashier  refused  to  enter  it  for 
discount,  but  did  enter  it  for  collection,  and  on  the  5th  of 
June  made  application  for 'the  indorsement  of  the  Medina 
Bank,  or  evidence  of  a  transfer  by  it  to  the  defendant,  which 
request  was  never  complied  with.  The  Medina  Bank  stopped 
paying  deposits  on  the  4th  of  June,  and  on  the  8th  stopped 
paying  its  bills.  The  plaintiff  was  appointed  receiver  on  the 
10th  of  June,  and  before  commencing  this  action  he  demanded 
said  note  of  the  defendant,  and  was  refused,  the  defendant 
claiming  a  lien  on  the  note  for  a  balance  of  account  due  fit>m 
the  Medina  Bank.  The  plaintiff  had  a  verdict  for  the  amount 
of  the  note  and  interest,  judgment  was  ordered  to  be  entered 
thereon,  and  the  defendant  appealed. 

Learned  and  Cool,  tor  the  appellant 
8,  E.  Church,  for  the  respondent 

By  Court,  Mullin,  J.  The  Bank  of  Medina  owned  the  note 
in  question,  and  in  order  that  the  defendant  may  retain  it 
fi:om  its  lawful  owner,  it  must  appear  that  the  defendant  ob- 
tained it  bona  fide  before  maturity,  in  the  regular  course  of 
business,  and  for  value  paid,  or  that  said  note  was  transferred 
to  it  by  the  Bank  of  Medina,  with  the  intention  of  transferring 
lo  the  defendant  the  title  thereto. 

It  is  not  pretended  that  the  defendant  has  paid  value  for  the 
note,  or  that  it  is  entitled  to  be  considered  as  the  bona  fide 
holder  of  commercial  paper. 

All  questions,  therefore,  as  to  the  presumed  or  implied  au- 
thority of  the  officers  of  the  Bank  of  Medina,  which  usually  arise 
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between  banks  and  the  bona  fide  holders  of  securities  of  the 
bank  for  value,  and  which  such  officers  have  transferred  or  cre- 
ated in  violation  of  their  duty  to  the  bank,  are  out  of  this  case. 
And  the  inquiry  is  as  to  the  actual  power  which  the  officer 
had  in  this  case  to  transfer  to  the  defendant  this  note,  and 
thereby  pledge  the  same  as  security  for  the  debt  of  the  bank. 

The  indorsement  to  the  defendant  was  made  by  Brown,  who 
was  not  at  the  time  an  officer  of  the  bank,  and  although  he 
had  been,  yet  the  defendant's  cashier  knew  he  was  an  officer 
no  longer.  So  flax,  then,  as  the  handwriting  in  which  the  in- 
dorsement was  made  could  affect  the  question,  the  defendant 
knew  it  was  not  indorsed  by  any  of  the  then  officers  of  the 
bank. 

The  note  was  transmitted  by  Beach,  who  was  a  mere  clerk, 
in  the  absence  of  the  cashier  of  the  bank.  He  was  at  the  time 
of  the  transmission  of  the  note  acting  as  cashier,  and  clothed 
for  the  time  with  the  powers  of  that  officer,  so  far  forth  as  the 
business  of  the  bank  demanded  the  services  of  that  officer. 
Btory,  J.,  in  Wild  v.  Paa&amaquoddy  JBani,  3  Mason,  605,  dis- 
cusses the  power  of  the  cashier  as  follows:  ^'The  cashier  of  a 
bank  is,  virtuU  offidiy  generally  intrusted  with  the  notes,  secu- 
rities, and  other  funds  of  the  bank,  and  is  held  out  to  the 
world  by  the  bank  as  its  general  agent  in  the  negotiation, 
management,  and  disposal  of  them.  Prima  facie,  then,  he 
must  be  deemed  to  have  authority  to  transfer  and  indorse 
negotiable  securities  held  by  the  bank  for  its  use  and  in  its  be- 
half. No  special  authority  for  this  purpose  need  be  proved.  U 
any  bank  chooses  to  depart  from  this  general  course  of  business, 
it  is  certainly  at  liberty  to  do  so,  but  in  such  case  it  is  incum* 
bent  on  the  bank  to  show  that  it  has  interposed  a  restriction, 
and  that  such  restriction  is  known  to  them  with  whom  it  is  in 
the  habit  of  doing  business."  It  cannot  be  doubted  but  that 
the  cashier  had  the  power  to  transmit  the  note  in  question 
to  the  defendant  for  discount  and  collection,  and  to  transfer  the 
title  thereto  to  the  defendant.  This  would  have  been  within 
the  general  scope  of  his  authority  as  defined  by  Justice  Story, 
and  in  accordance  with  the  practice  of  the  bank  for  two  years. 

But  although  such  was  the  power  of  the  cashier,  it  does  not 
follow  that  Beach,  while  acting  for  the  cashier,  had  the  same 
power.  Beach,  as  clerk,  had  no  authority  to  transfer  any  of 
the  notes  or  securities  of  the  bank.  The  directors  had  con- 
ferred on  him  no  such  power,  and  the  cashier  could  not  clothe 
him  with  any  more  of  his  power  than  was  necessary  to  enable 
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the  latter  to  carry  on  the  usual  and  ordinary  business  of  the 
bank.  Beach,  in  the  absence  of  the  cashier,  had  authority, 
undoubtedly,  to  pay  checks,  receive  payment  of  notes,  and 
surrender  them  to  the  persons  entitled,  and  in  a  word,  to  do 
whatever  was  necessary  and  proper  to  be  done  in  the  ordinary 
course  of  business. 

I  do  not  doubt  but  that  Beach  had  power  to  transmit 
notes  owned  by  the  bank  or  held  by  it  for  collection,  and  pay* 
able  in  other  places  or  at  other  banks,  to  its  agents  for  that 
purpose,  and  as,  in  order  to  do  so,  it  becomes  necessary  to 
indorse  the  paper  for  the  bank,  he  had  power  to  make  such 
indorsement.  But  he  had  no  power  to  pledge  its  securities, 
unless  they  become  pledged  by  the  mere  act  of  transmitting 
for  collection. 

It  seems  to  me  that  Beach  had  the  power  to  send  forward 
this  note  for  collection,  and  that  the  defendant  legally  ao* 
quired  possession  of  it  for  that  purpose. 

The  cashier  had  refused  to  send  forward  this  note  to  the  de* 
fendant.  Whether  Beach  knew  of  this  refusal  does  not  appear, 
and  we  must  assume  that  he  did  not.  This  refusal  by  the 
cashier  shows  that  it  was  not  the  intention  of  the  bank  to 
transfer  the  note  to  the  defendant,  and  Beach's  authority  was 
therefore  limited  to  the  making  of  such  transfer  of  the  note  as 
the  interests  of  the  bank  required  to  be  made.  He  could 
transmit  it  for  collection,  but  could  not  otherwise  transfer  or 
dispose  of  it. 

It  is  said  that  the  defendant  received  the  note  in  the  usual 
course  of  business,  without  notice  of  any  want  of  authority  on 
the  part  of  the  officer  transmitting  it  to  transfer  it,  and  that 
they  must  be  considered  bona  fide  holders  for  value.  I  have 
already  said  that  the  defendant  is  not  a  bona  fide  holder  for 
value,  and  it  must  rest  its  defense  on  the  right  acquired,  ii 
any,  by  possession  of  a  note  acquired  through  an  officer  of  the 
bank  in  the  same  manner  in  which  for  two  years  past  it  had 
acquired  title  to  notes  from  the  Bank  of  Medina.  But  it  was 
competent  for  the  Bank  of  Medina  at  any  time  to  cease  to 
transmit  to  the  defendant  paper  for  discount  or  collection,  and 
when  it  did  so,  the  defendant  could  not  legally  acquire  any 
title  to  or  interest  in  the  notes  of  that  bank,  unless  through 
third  persons. 

The  Bank  of  Medina  did  not  transmit  this  note,  nor  did  it 
assent  to  any  transfer  of  it  to  the  defendant.  The  act  of  Beach 
was  wholly  without  authority,  and  in  favor  of  the  bank  if  it 
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was  intended  to  do  more  than  transmit  the  note  for  colleo* 
tion. 

Again,  the  defendant  must  have  known  that  the  act  of 
Beach,  so  fiur  as  it  was  claimed  to  amount  to  a  pledge  of  tlie 
note,  was  nnanthorized.  Although  notes  had  been  sent  to  the 
defendant  indorsed  as  this  one  was,  yet  it  was  so  seldom  done 
that  the  cashier  could  recall  no  instance  of  the  kind,  and 
knowing  that  mere  possession  of  the  note  thus  indorsed  might 
not  enable  the  defendant  to  hold  it  as  against  the  bank,  appli- 
cation was  made  for  the  indorsement  of  the  bank,  or  evidence 
of  a  transfer  bj  it  to  the  defendant.  This  request  was  never 
complied  with.  The  Bank  of  Medina  therefore  never  authoi^ 
ixed  the  transfer  to  the  defendant,  nor  ratified  it.  It  is  true, 
the  bank  did  not  repudiate  the  act  of  Beach.  But  it  was  not 
called  on  to  do  so,  and  its  silence  has  not  in  any  manner  pre- 
judiced the  defendant 

I  am  of  the  opinion,  therefore,  that  Beach  had  the  power  to 
transmit  the  note  to  the  defendant  for  collection,  and  to  vest 
in  it  such  title  as  was  necessary  and  proper  to  enable  it  to  ac- 
complish that  object;  but  he  did  not  have  power  to  transfer 
any  other  or  higher  title  thereto;  and  that  the  defendant  did 
not,  as  against  the  plaintiff,  acquire  any  lien  on  said  note  for 
any  balance  due  from  the  Bank  of  Medina. 

If  I  am  right  on  this  proposition,  it  becomes  unnecessary  to 
discuss  the  question  whether  a  bank  acquires  a  lien  on  the  se- 
ouiities  in  its  possession  belonging  to  a  customer  for  any  bal- 
ance which  may  be  due  to  it  on  account. 

The  defendant,  after  it  acquired  possession  of  the  note,  held 
it  as  the  agent  of  the  Bank  of  Medina,  for  the  purposes  of  col- 
lection, and  as  the  demand  was  made  before  maturity  of  the 
note,  there  is  no  ground  for  claiming  that  a  title  to  it  passed  to 
the  defendant.  The  demand  terminated  the  agency,  and  the 
refusal  was  evidence  of  a  conversion. 

I  do  not  deem  it  necessary  to  inquire  what  effect,  if  any,  the 
pending  insolvency  of  the  bank  had  on  the  right  of  the  officers 
of  the  Bank  of  Medina  to  transfer  this  note  to  the  defendant, 
to  apply  on  the  balance  due  fiY)m  it  to  the  defendant,  if  there 
was  an  intention  to  transfer  it,  because  there  is  no  finding  in 
the  case  whether,  at  the  time  of  the  transfer,  insolvency  was 
contemplated  or  even  conjectured. 

After  the  plaintiff  closed  his  evidence,  the  defendant  moved 
for  a  nonsuit,  on  the  grounds:  1.  That  the  pendency  of  an  ac- 
tion in  favor  of  Horton  against  the  Medina  Bank,  in  which  the 
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order  for  the  appointment  of  a  receiver  purported  to  be  made, 
was  not  proved;  and  2.  That  there  was  no  evidence  of  the 
value  of  the  note. 

The  only  evidence  in  relation  to  the  appointment  of  the  re- 
ceiver was  a  copy  of  the  order  of  appointment  and  the  giving 
of  a  bond  in  conformity  thereto.  The  pendency  of  the  action 
was  not  proved  except  by  recital  in  the  order,  and  the  objec- 
tion is,  that  a  fact  material  to  jurisdiction  cannot,  in  a  case 
like  this,  be  proved  by  recital  in  an  order  or  record,  but  must 
be  proved  aliwnde.  It  is  urged  that  the  power  to  appoint  re- 
ceivers in  cases  of  insolvent  corporations  is  given  by  statute, 
and  the  mode  of  procuring  the  appointment  is  fully  and  par- 
ticularly prescribed;  and  although  the  supreme  court  is  one 
of  general  jurisdiction,  yet  in  the  exercise  of  powers  thus 
specifically  conferred  there  is  no  presumption  of  jurisdiction 
in  its  favor,  and  in  such  cases  it  stands  on  the  same  footing 
with  an  inferior  court.  But  it  was  held  by  this  court  in  Bang9 
▼.  DucHnfieldj  18  N.  Y.  592,  that  the  supreme  court,  in  the 
appointment  of  a  receiver,  under  section  36  (2  R.  S.  463),  *'of 
proceedings  against  corporations  in  equity/'  is  a  court  of  gen- 
eral jurisdiction,  and  not  as  exercising  a  special  statutory 
power.  The  question  then  is,  Gould  the  pendency  of  the 
action  in  which  the  order  appointing  the  receiver  was  made 
be  proved  by  the  recitals  in  the  order?  It  cannot  be  denied 
that  the  pendenoy  of  the  action  after  personal  service  of  the 
summons  and  complaint,  and  the  appearance  by  the  corpora- 
tion on  the  motion,  are  fully  recited. 

There  is  a  great  diversity  of  opinion  on  the  question;  never- 
theless, I  apprehend  the  weight  of  authority  is  in  favor  of  the 
doctrine  that  jurisdiction  may  be  established  prima  facie  by 
recitals  in  the  record.  In  2  Cowen  and  Hill's  Notes,  1016,  the 
authors  say:  In  New  York,  we  may  safely  consider  these  juris- 
dictional recitals  as  prima  facie  evidence;  and  they  cite  in 
support  of  the  proposition  Barber  v.  Winalow,  12  Wend.  102, 
in  which  Justice  Nelson,  delivering  the  opinion  of  the  supreme 
court,  adopts  the  ruling  in  Jenka  v.  StebbinSj  11  Johns.  224. 
These  were  cases  of  insolvents'  discharges,  and  the  recitals 
were  in  the  record  of  an  inferior  jurisdiction.  If  recitals  are 
evidence  of  the  performance  of  acts  necessary  to  be  done  to 
"oafer  jurisdiction  on  one  court,  and  for  one.  purpose,  they 
must  be  for  all.  There  cannot  be  one  rule  of  evidence  for  the 
superior  and  another  for  inferior  courts.  In  addition  to  the 
cases  cited  supra  from  our  own  reports,  the  following  cases 
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may  be  referred  to:  Shumway  y.  StiUmany  4  Cow.  292  [15  Am. 
Dec.  374];  S.  C,  6  Wend.  447;  Starbuch  v.  Murray^  6  Id.  148 
[21  Am.  Dec.  172];  Borden  v.  Fitch^  15  Johne.  141  [8  Am. 
Dec.  225].  The  cases  in  the  courts  of  other  states  are  col- 
lected in  the  notes  to  MUh  y.  Duryea^  2  Am.  Lead.  Cas.  597, 
and  MeElmoyle  y.  Cohen,  2  Id.  603  et  seq.,  and  it  will  be  found 
that  the  courts  agree  that  a  recital  in  the  record  of  appearance 
or  of  service  of  process  is  evidence  of  the  fact  recited,  and  they 
differ  only  as  to  whether  the  fact  recited  is  conclusiye  or  only 
prima  facie.    Our  courts  hold  the  recital  prima  facie  only. 

The  case  of  Sibley  v.  Waffle,  16  N.  Y.  180,  is  apparently  in 
conflict  with  the  cases  above  referred  to.  In  that  case  the 
plaintiff  sued  in  ejectment,  to  recover  four  acres  of  land  pur- 
chased by  him  at  a  sale  made  by  the  administrator  of  one 
Dusenbury,  under  an  order  of  the  surrogate  of  Monroe  County. 
It  appeared  on  the  trial  that  the  widow  and  all  the  heirs  ex- 
cept two  resided  in  the  county  of  Monroe;  the  absent  ones 
resided  in  Ohio.  The  order  of  sale  recited  the  due  publication 
of  the  order,  and  that  the  administrator  had  done  all  that  was 
required  by  the  statute  to  be  done.  But  it  also  appeared  that 
the  order  of  the  surrogate  requiring  the  heirs  and  next  of  kin 
to  appear  was  not  published  in  the  state  paper  for  the  number 
of  weeks  required  by  the  statute  to  constitute  a  valid  service 
on  the  absent  heirs,  and  this  court  held  the  recital  of  due 
publication  did  not  show  jurisdiction  in  the  surrogate  to 
make  the  order  of  sale.  The  learned  judge  who  delivered  the 
opinion  of  the  court  did  not  refer  to  the  cases  cited,  nor  pro- 
fess to  overrule  them  or  the  principle  established  by  them,  and 
hence  I  conclude  that  all  this  court  intended  to  decide  was, 
that  the  recital  of  due  publication  did  not  overcome  the  proof 
that  the  order  to  show  cause  was  published  only  five  instead 
of  six  weeks  as  required  by  the  statute.  If  such  was  the  view 
of  the  court,  then,  although  full  effect  had  been  given  to  the 
recital,  yet,  as  it  was  only  prima  facie,  it  was  overcome  by 
direct  evidence  that  jurisdiction  was  not  acquired  by  the  sur- 
rogate. 

Whether  a  recital  of  a  jurisdictional  fact  in  a  record  is  or 
is  not  evidence  of  such  fact,  I  am  of  the  opinion  that,  in  the 
absence  of  any  recital,  the  law  presumes  that  the  court  had 
jurisdiction  to  make  the  order  in  question.  The  court  making 
it  is  a  court  of  general  jurisdiction,  and  it  had  by  statute 
jurisdiction  to  appoint  receivers  in  cases  of  insolvent  corpora- 
tions; and  when  an  order  is  made  appointing  such  officer,  the 
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liTOBiimptioii  is,  that  all  tfiings  were  done  required  by  the 
statute  to  be  done  in  order  to  authorize  it  to  make  such  order. 
This  conclusion  seems  to  follow  necessarily  from  the  decision 
in  the  case  of  Bang9  v.  Duckinfidd^  18  N.  Y.  592,  that  in 
appointing  a  receiver  in  such  cases  the  supreme  court  acts  as 
A  court  of  general  jurisdiction,  and  not  as  exercising  a  special 
statutory  power. 

The  instruction  to  the  jury  that  pritna  facie  the  damages 
which  the  plaintiff  was  entitled  to  reoover  were  the  amount 
which  the  maker  of  the  note  agreed  to  pay,  and  interest  there- 
on, was  correct.  This  is  held  to  be  the  measure  of  damages 
in  2  Phill.  Ey.,  Cowen  and  Hill's  ed.,  228;  2  Parsons  on  Con- 
tracts, 471;  Decker  y.  MathewSy  12  N.  Y.  824;  Sedgwick  on 
Damages,  513;  Paine  y.  PriUhard^  12  Eng.  Com.  L.  261. 

It  was  competent  for  the  defendant  to  prove  the  insolvency 
of  the  maker,  and  thereby  lessen  the  damages;  but  in  the  ab- 
sence of  any  evidence  of  the  want  of  ability  to  pay,  the  pre- 
sumption is,  that  he  is  solvent,  and  able  to  pay  the  note:  Wdlr 
rod  v.  BaU,  9  Barb.  271. 

It  was  insisted  on  the  trial  that  the  proper  question  to  put 
to  the  witness  in  order  to  arrive  at  the  measure  of  damages 
was.  What  was  the  value  of  the  note?  and  the  ground  on 
which  the  right  to  put  the  question  rests  is,  that  such  is  the 
inquiry  in  aU  other  cases  where  the  value  of  pro])erty  is  sought 
to  be  recovered.  The  general  rule  is,  that  the  value  of  prop- 
erty must  be  ascertained  by  answers  to  the  direct  questions  as 
to  its  yalue.  And  the  reason  is,  that  persons  are  examined 
who  know  its  value,  and  can  speak  from  their  own  personal 
knowledge  in  relation  thereta  But  this  rule  cannot  apply  4o 
ohoses  in  action;  they  have  no  intrinsic  value,  as  a  horse  or 
an  acre  of  land  has.  Their  value  depends  on  the  pecuniary  con- 
dition of  the  parties  liable  thereon.  And  hence,  in  such  caseSi 
the  direct  and  proper  inquiry  would  be,  Are  the  parties  to  a 
bill  or  note,  or  other  choses  in  action,  solvent  and  able  to  pay 
their  debts?  But  as  the  law  presumes  that  fact  in  favor  of 
the  plaintiff,  it  is  not  necessary  for  him  to  prove  it;  and  the 
burden  is  therefore  cast  upon  the  defendant  to  disprove  it. 

I  am  of  the  opinion  that  the  rulings  on  the  trial  were  right, 
and  that  the  judgmfot  should  be  affirmed,  with  costs. 

Denio,  C.  J.,  concurred  upon  the  point  respecting  the  value 
of  the  note,  but  was  for  reversal  on  the  single  ground  of  receiv- 
ing in  evidence  the  final  order  for  appointment  of  receiver 
without  proof  of  the  preliminary  proceedings. 
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iNGRAHAMy  J.,  concoTred,  except  upon  the  point  respecting 
the  value  of  the  note. 

SeIiDem,  J.  The  only  evidence  which  was  produced  by  the 
plaintiff  to  show  his  title  as  receiver  was  the  order  appointing 
him  receiver,  made  at  a  special  term  of  the  supreme  court, 
and  the  execution  and  filing  of  a  bond  in  pursuance  of  the 
terms  of  the  order.  It  is  insisted  that  this  is  not  sufficient, 
without  additional  proof  showing  the  pendency  of  the  action 
in  which  the  order  was  made.  Such  further  proof  was  not 
necessary.  The  appointment  of  a  receiver  was  within  the 
jurisdiction  of  the  court;  and  where  an  order  is  made  by  a 
superior  court  which  it  has  power  to  make  under  any  circum- 
stances, '*  all  jurisdictional  steps  and  matters  of  regularity  are 
to  be  presumed":  Peoph  v.  NetnnSy  1  Hill,  164,  159;  Foot  v. 
StevenSj  17  Wend.  483.  In  making  such  appointment  the 
court  acta  as  one  of  general  jurisdiction,  and  not  under  special 
statutory  power:  BaTkgs  v.  DuekinfiMj  18  N.  Y.  592.  The  evi- 
dence, tiierefore,  whetiier  eonolusive  or  not^  was  at  least  prima 
facie  sufficient  to  establish  the  plaintiff's  title.  ^^  Nothing 
shaU  be  intended  to  be  out  of  the  jurisdioticm  of  «  superior 
court  but  what  expressly  appears  to  be  so;  nor  within  the 
jurisdiction  of  an  inferior  court  but  what  is  expressly  alleged 
to  be  so":  Peacock  v.  Bellj  1  Saund.  74 

The  teller  of  the  Medina  Bank  had  no  authority  to  transmit 
the  note  of  Weld  to  the  Merchants'  Bank,  and  the  latter  bank 
refused  to  accept  it  on  the  terms  on  which  it  was  transmitted. 
There  was  thus  a  double  defect  in  the  defendant's  claim  of 
title;  and  the  refiisal  of  the  defendant  to  surrender  the  note 
on  the  demand  of  the  plaintiff  amounted  to  a  conversion  of  it. 
The  right  of  the  plaintiff  to  recover  was  therefore  unquestion- 
able. The  only  real  controversy  between  the  parties  related 
to  the  amount  of  damages. 

There  was  no  error  in  the  charge  of  the  judge,  nor  in  his 
refusal  to  charge  as  requested.  But  on  the  trial,  a  witness, 
after  testifying  that  he  was  acquainted  with  the  parties  to  the 
note,  and  showing  a  somewhat  intimate  knowledge  of  their 
pecuniary  condition,  was  asked  by  the  defendant's  counsel 
what,  in  his  opinion,  the  note  in  question  was  worth.  This 
question  was  excluded,  and  the  defendant's  counsel  excepted. 
In  this  respect  I  think  the  court  erred.  As  a  general  rule,  un- 
doubtedly, witnesses,  other  than  experts,  are  required  to  testify 
to  facts,  and  not  to  give  opinions;  but  in  determining  the  value 
of  property,  the  well-established  rule  in  this  state  is  otherwise; 
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and  I  am  Unable  to  see  any  valid  reason  for  making  an  ex* 
ception  in  regard  to  the  value  of  choses  in  action.  It  may  be 
said  that  the  witness  can  state  the  facts  which  go  to  determine 
the  value,  and  that  the  jury  will  then  be  as  capable  of  judging 
of  the  value  as  the  witness.  If  the  witness  could  state  with 
perfect  accuracy  all  the  circumstances  which  constitute  the 
basis  of  his  own  judgment,  this  position  would  be  correct;  but 
the  impossibility  of  doing  this  has  caused  the  adoption  of  the 
practice  of  allowing  the  witness  to  give  his  opinion  upon  ques- 
tions of  value,  along  with  the  reasons,  as  far  as  he  is  able  to 
give  them,  upon  which  such  opinion  rests.  The  argument  in 
favor  of  confining  the  witness  to  the  facts,  and  leaving  the 
jury  alone  to  deduce  the  conclusion,  as  to  value,  would  apply 
?rith  as  much  force  to  many  of  the  cases  where  opinions  are 
allowed  as  to  the  present  case:  Clark  v.  Baird^  9  N.  Y.  183. 
For  this  error  I  think  a  new  trial  should  be  granted. 

The  other  question  addressed  to  the  same  witness,  calling 
for  his  opinion  in  regard  to  the  solvency  of  one  of  the  parties 
to  the  note,  was  properly  rejected.  The  question  relating  to 
the  solvency  of  the  maker,  and  that  as  to  the  value  of  the 
note,  are  by  no  means  identical.  There  are  many  circum- 
stances under  which  a  note  may  have  some  value,  although 
the  maker  be  insolvent.  The  distinction  between  the  two 
questions  is  not  very  broad*  but  that  relating  to  solvency  was 
not  within  the  exception  to  the  rule  that  opinions  are  not  evi- 
dence, which  is  established  in  regard  to  the  value  of  property, 
and  I  am  not  disposed  to  extend  that  exception  to  cases  not 
clearly  within  it. 

HoasBooM,  Davis,  WbiohTi  and  Johnson,  JJ.,  were  in  fiivor 
of  affirmance. 

Judgment  affirmed. 


PowsBS  AHD  Dinxn  ov  Bank  OAsaman  See  MertkauOt^  Bank  v.  Bamb^ 
60  Am.  Dea  894;  Famr  y.  OOman^  38  Id.  766;  Chnar  y.  Pad,  TJ  Id.  763^ 
and  note  769;  R^csn  y.  Durda^  63  Id.  334;  Sturgea  y.  Bank  qf  OrtkvUU,  78 
Id.  296. 

Whxm  Bank  ib  Liablk  to  Holdkb  of  Kotb  Falsblt  OxBTxnsD  bt 
XiLLEB:  Meakd$  v.  MerehanU^  Bank,  82  Am.  Dea  331. 

JuBisDionoNAL  Faoisi  HOT  ApPBARDro  OF  Bjboobd  may  be  shown  by  eyi« 
dence  aliunde:  Williams  y.  Cammack,  61  Am.  Dec.  608. 

BvxBY  Prxsumftion  is  Made  in  Favob  of  JuaisDionov  of  Sumaoa 
€k>UB!ZS:  Cooper  y.  Sunderland,  66  Am.  Dec  62,  and  note  70;  Butcher  y.  Bank 
q^BrownmriUe,  83  Id.  446^  and  note  460. 
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MxASiTBS  OF  DAMAon  131  Tboyks  foT  DotM  OT  Other  dunes:  See  Jfobbim 
w.  PadBord^  76  Am.  Beo.  134;  OoMior  ▼.  HUUer,  73  Id.  105,  «nd  note  lOd. 

OrtATioirs  OF  Pkikcipal  Casm  are  as  follows,  and  to  the  points  stated: 
The  duty  of  a  bank  derk  or  bookkeeper,  as  sndi,  is  limited  to  the  entiy  of 
what  the  bank  officers  may  direct,  and  he  has  no  right  to  negotiate  for  parties 
in  reference  to  the  affidrs  of  the  bank:  Whitehouae  t.  Bank  qf  Cooperstawn^  48 
N.  Y.  242.  Where  there  is  no  anthority  for  the  act  called  in  qnestioo,  a  gsn- 
eral  or  particnlar  nsage  in  a  given  direction  will  bind  a  bank  to  respond  to  a 
third  party  mho  deals  with  it  in  good  faith:  Pope  ▼.  Bank  iff  Albion,  57  Id. 
131.  Solvency,  and  not  insolyency>  is  presnmed  in  the  absence  of  proof  on 
the  snbject:  Hackly  r,  Drapert  4  Thomp.  &  0.  621;  as  a  promissoiy  note 
is  presnmed  to  be  collectible  in  the  absence  of  proof  to  the  contrary:  Hart  r, 
fft^man,  44  How.  P^.  170.  In  pleading  the  judgment  of  an  inferior  conrt  in 
a  ooUatend  action,  the  facts  showing  jurisdiction  mnst  be  pleaded,  bat  may 
be  proved  prima  fcuA^  either  by  redtals  in  the  proceedings  or  by  evidence 
nXimd^  if  donbt  is  thrown  upon  them:  i^oioe  v.  PorKms,  6  Hon,  344;  BoUon 
V.  JadB^  6  Robt.  202.  "Die  production  and  proof  of  an  order,  made  by  a 
court  or  judge  authorised  by  law  to  make  it^  in  proceedings  supplementary 
to  execution,  reciting  the  &ots  necessary  to  give  such  court  or  judge  jurisdic- 
tion to  act  in  the  proceedings,  furnishes  condnsive  evidence  of  the  regularity 
of  suoh  order,  when  questioned  collaterally,  and  prima  faae  evidence  of  the 
existence  of  the  facts  necessary  to  confer  jurisdiction:  Wright  v.  Ndatrand, 
94  N.  Y.  45;  and  see  Cooper  v.  Bean,  5  Lsns.  322;  Miller  v.  Brawn,  60  N.  Y. 
886.  The  recitals  in  record  of  judgment  may  be  used  to  establish  jurisdio* 
tion  prima /ade:  Boemrth  v.  VandewaOoer,  53  Id.  600.  The  value  of  an 
obligation  18  j9rJma /ode  its  face:  Loomie  v.  Howry,  8  Hun,  312;  Furtdu  v, 
FerguMn,  34  K.  Y.  492.  The  measure  of  damages  for  converting  a  negoti- 
able promissory  note  is  prima  fadt  the  amount  of  the  note,  with  the  interest: 
i3rtiT  V.  MaifOT  etc,  3  Robt  410;  Thayer  v.  AfauUy,  8  Hun,  651;  but  this  ia 
where  the  note  is  the  obligation  of  a  third  party,  and  its  value  is  to  be  pre- 
sumed  to  be  the  amount  secured  by  it,  unless  some  evidence  is  given  tending 
to  impair  that  value,  such  as  the  insolvency  of  the  maker,  or  the  invalidity 
from  some  oaose  of  the  note:  Id.  The  principal  case  is  also  dted  in  ffalm 
T.  Kdlifp  84  ObL  428^  ■■  bearing  upon  the  questions  arising  in  that 
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Aon  n  'SrruuM  oor  Abjvdioatiovs,  Which,  if  Bbbokhoui,  uuwi  bi  Oom- 
maoiKD  BT  DiBSOT  Pbooxxpihos. — When  in  spedal  proceedings  in 
courts  or  before  officers  of  limited  jurisdiction,  they  are  required  to  as- 
certain a  particular  hct,  or  to  appoint  persons  to  act  in  such  proceedings, 
having  particular  qualifications,  or  occupying  some  peculiar  relation  to 
the  parties  or  the  subject-matter,  such  acts  when  done  are  in  the  nature 
of  adjudications,  whidi,  if  erroneous,  must  be  corrected  by  a  direct  pro- 
ceeding for  that  puxpoee;  and  if  not  so  corrected,  the  subsequent  proceed- 
ings which  rest  upon  them  are  not  afiected,  however  erroneous  such 
adjudications  may  be. 

Wast  or  JvBisDicnov,  Emar  or,  as  to  Offickbs  Who  Ezaoon  Pbo- 
oiBB  Fair  oh  m  Face.  — As  a  general  rule,  want  of  jurisdicticn  ren^ 
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den  utterly  void  the  prooees  and  proceedings  of  conrts  and  officers,  but 
third  peraooB  whoM  duty  it  is  to  execute  such  process  or  to  give  effect  to 
such  proceedings  cannot  be  made  trespassers  by  obeying  such  process, 
unless  the  want  of  jurisdiction  is  apparent  on  the  face  of  such  process  or 
proceedings.  The  person  or  officer  issuing  such  process,  etc.,  is  the  one 
liable. 
CmciB  Wbo  Executes  Pbocess  Fair  on  its  Face,  but  Issued  in  Fact 
WITHOUT  JuBispicnoNy  IB  Photected,  becauBO  it  woold  be  inequitable 
and  unjust  to  hold  him  responsible  for  acts  of  others  over  whom  he  had 
no  control,  and  for  defects  of  which  he  had  no  notice. 

QmOBR  IS  MOT  TO  BE  HeLD  TRESPASSER  UKLESS  He  KlTOWB  OB  HAS  REASON 

TO  Know  that  He  is  Actinq  without  JuRisoienoN.  Thus  the  com- 
missioner of  highways  or  trustees  of  a  Tillage  should  be  held  not  liable 
when  they  are  required  to  act  upon  eridenoe  which  they  know  nothing 
about. 

AflBESSKENTs,  ATTACKS  ON,  SOB  Want  ov  Jubooiction. — Assessments 
ordered  by  town  trustees  to  defray  the  expense  of  building  a  sewer  may 
be  assailed  in  a  direct  proceeding  to  reriew  or  reverse  the  same  for  want 
of  jurisdiction  of  the  assessors  appointed  to  assess  the  expense,  arising 
from  the  fact  that  one  of  them  was  not  a  freeholder;  bat  the  assessment 
is  not  assailable  on  that  ground  in  an  action  against  the  tnutees^  nor  in 
other  collateral  proceedings. 

Assessment,  V  oibablb  iv  Pbogeedbd  ioainst  Dirbctlt,  »  Qoob  if  do  ob- 
jection is  made  in  the  proper  manner. 

SZPENSES    or   SUBYET  AND   FeES  OT  AEBESSOBS  ABE    PaBT  OV  BznHSB  OT 

WoBX  OF  BuiLDiNO  Sewbb»  and  may  be  properly  addid  to  the  oontraol 
prioe^  and  inserted  in  the  wanantb 

Action  originally  brought  in  a  justice's  ooiurt  to  recover 
damages  for  the  unlawful  seizure  and  sale  by  the  defendants 
of  a  parlor  stove  and  pump,  the  property  of  plaintiff,  and 
valued  at  about  eleven  dollars.  The  sale  was  justified  by  the 
defendants  on  the  ground  that  they  were  trustees  of  the  vil- 
lage of  Medina,  in  the  county  where  the  suit  was  brought, 
duly  incorporated  by  legislative  enactment  passed  in  1855, 
and  that,  as  such  trustees,  they  had  ordered  a  sewer  to  be 
made  in  one  of  the  streets  of  said  village;  that  they  had  au- 
thority to  do  so  by  the  town  charter;  that  they  caused  the 
expense  thereof  to  be  assessed  on  the  property  of  the  persons 
benefited;  that  five  freeholders  were  appointed  as  assessors  for 
that  purpose;  that  said  officers  assessed  the  said  expense  on 
those  liable  to  pay  the  same;  that  the  plaintiff  was  then  a  resi- 
dent of  said  town;  that  a  portion  of  said  expense  was  assessed 
on  him;  that  a  lawful  warrant  was  issued  to  the  collector,  and 
that  the  plaintiff  refusing  to  pay  the  amount  of  the  assessment 
against  him,  the  collector  sold  the  stove  and  pump,  and  thus 
satisfied  the  assessment.  The  plaintiff  on  the  trial  put  in  evi* 
dence  the  minutes  of  the  proceedings  of  the  board  of  trustees, 


March,  1864]  Porter  v.  Purdy.  285 

directing  the  making  of  the  sewer,  its  dimensions,  and  mode  of 
construction,  and  relating  the  letting  of  the  work  and  the  ap- 
pointing of  five  assessors  to  assess  the  expense  on  the  owners 
and  others  benefited  by  the  sewer.  Against  the  objection  of 
defendants'  counsel,  it  was  proved  that  one  of  the  assessors  did 
not  own  any  land  in  fee  in  said  village  at  the  time  of  his  ajh 
pointment;  that  he  had  no  estate  for  life  in  any  lands  therein; 
and  that  he  only  held  a  contract  for  the  purchase  of  some 
land  worth  sixteen  himdred  doUarSi  on  which  he  was  owing 
some  ninety  dollars.  It  further  appeared  in  evidence  that  the 
expenses  of  making  a  survey  and  maps  of  the  said  sewer 
and  the  fees  of  the  assessors  were  added  to  the  price  paid  for 
the  work  on  the  sewer.  The  addition  of  these  sums  to  the 
actual  cost  of  the  work  in  excavating  and  constructing  the 
aewer,  and  the  appointment  of  one  of  the  assessors  who  was 
not  a  freeholder,  constituted  the  only  grounds  on  which  the 
tax  was  claimed  to  be'  illegal.  Judgment  for  defendants, 
which  was  affirmed  by  the  county  court.  The  general  term 
of  the  supreme  court  reversed  the  judgment,  on  the  ground 
that  the  defendants  did  not  have  jurisdiction  to  issue  the 
warrant  against  the  property  of  the  plaintiff,  because  one  of 
the  assessors  was  not  a  fireeholder.  Defendants  by  permission 
appealed  to  this  court 

Chwreh  and  Sawyer j  for  the  appellants. 
Beitae  and  BuUardj  for  the  respondents. 

By  Court,  Mullin,  J.  The  attention  of  the  learned  judges 
by  whom  this  case  was  decided  in  the  court  below  could  not 
have  been  called  to  the  case  of  Van  Steeribergh  v.  BigeloWy  8 
Wend.  42,  or  they  would  not  have  reversed  the  judgment  of  the 
county  court.  The  case  is  directly  in  point,  and  decides  the 
very  question  on  which  the  learned  judges  reversed  the  judg- 
ment. In  that  case  the  plaintiff  sued  the  defendant,  who  was 
agent  of  the  Bristol  Turnpike  Company,  in  trespass,  for  laying 
the  road  of  that  company  over  his  land  without  having  acquired, 
as  he  (the  plaintifi)  insisted,  the  right  so  to  do.  The  defend- 
ant justified  under  an  act  of  the  legislature  incorporating  said 
company.  The  plaintiff  on  the  trial  proved  the  laying  of  the 
road  over  his  land,  and  the  damages  sustained  thereby,  and 
rested.  The  defendant  put  in  evidence  the  act  incorporating 
the  company,  and  the  proceedings  required  thereby,  in  order 
to  enable  the  company  to  acquire  a  right  to  build  their  road 
over  the  land  of  individuals,  and  amongst  other  proceedings 
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required,  was  the  appointment  by  the  first  judge  of  Ulster 
County,  if  the  parties  could  not  agree  on  the  amount  of  dam- 
ages, of  three  persons  as  appraisers,  who,  the  act  required, 
should  be  freeholders.  After  the  defendant  rested,  the  plain- 
tiff  offered  to  prove  that  one  of  the  three  appraisers  appointed 
was  not  a  freeholder.  The  defendants'  counsel  objected  to  the 
evidence,  and  it  was  rejected.  The  plaintiff  was  nonsuited, 
with  leave  to  move  to  set  it  aside.  Savage,  C.  J.,  delivering 
the  judgment  of  the  court  upon  the  point  under  consideration, 
says:  ''The  judge  was  certainly  right  in  rejecting  the  prooif 
that  one  of  the  appraisers  was  not  a  freeholder.  Whether  the 
appraisers  were  freeholders  or  not  was  not  inquirable  into  col- 
laterally. The  appointment  has  been  made  by  an  officer 
whose  duty  it  was  to  have  appointed  freeholders,  and  none 
other.  If  he  erred  in  that  particular,  the  appointment  might 
have  been  examined  in  this  court  on  certiorari^  and  if  illegally 
made  would  have  been  set  aside." 

There  are  certain  points  of  difference  between  the  case  cited 
and  the  one  before  us,  but  these  differences  do  not  affect  the 
principle,  which  applies  to  both. 

In  Van  Steenberg  v.  BigelaWy  3  Wend.  42,  the  appraisers  were 
appointed  by  a  judge,  and  not  by  the  defendant  or  the  com- 
pany for  which  he  acted.  In  this  case  the  defendants  them- 
selves made  the  appointment.  There  is  a  principle  pervading 
the  cases  in  which  questions  of  jurisdiction  have  arisen,  and  in 
which  the  effect  of  a  want  of  it  upon  the  rights  of  third  persons 
not  cognizant  of  the  defect  have  been  examined,  and  in  which 
it  has  been  held,  that  while  the  general  rule  was  that  want  of 
jurisdiction  rendered  utterly  void  the  process  and  proceed- 
ings of  courts  and  officers,  yet  that  third  persons,  whose  duty 
it  was  to  execute  such  process  or  give  effect  to  such  proceed- 
ings, could  not  be  made  trespassers  by  obeying  such  process, 
unless  the  want  of  it  was  apparent  on  the  face  of  such  process 
or  proceedings;  but  that  the  officer  or  person  who  issued  the 
void  process,  etc.,  was  himself  liable  to  the  injured  party  for 
damages  sustained. 

In  the  case  cited  the  company  acted,  and  were  compelled  to 
act,  upon  the  appraisal  made  by  appraisers  over  whom  or 
whose  appointment  they  had  no  control,  and  hence  it  might 
be  argued  Bigelow  in  that  case  was  brought  within  the  prin- 
ciple which  protects  officers  acting  under  like  circumstances* 
But  the  non-liability  of  Bigelow  was  not  put  on  any  such 
ground.     He  was  held  not  liable  because  the  appointment  of 
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the  appraisers  was  a  proceeding  which  could  not  be  oyerhauled 
in  a  collateral  proceeding,  but  must  be,  if  at  all,  in  one  insti- 
tuted directly  for  the  purpose.  The  officer  who  executes  pro- 
cess fair  on  its  face,  but  issued  in  fact  without  jurisdiction,  is 
protected,  because  it  would  be  inequitable  and  unjust  to  hold 
him  responsible  for  acts  of  others  over  whom  he  had  no  con- 
trol, and  for  defects  of  which  he  had  no  notice.  But  Bigelow 
and  those  standing  in  his  place  are  protected  because  the 
error  complained  of  is  such  that  it  cannot  be  reviewed  in  an 
action  to  which  he  is  a  party. 

In  the  case  cited  as  well  as  in  the  one  in  hand  the  proceed- 
ings were  special,  and  must  conform  to  the  requirements  of 
the  statute,  or  they  will  fail;  and  hence,  if  the  appointment 
of  a  person  not  a  freeholder  would  be  fatal  in  the  one  case  it 
should  be  in  the  other;  and  if  the  error  was  not  available  in  the 
one  it  ought  not  to  be  in  the  other.  The  principle,  upon  which 
the  rule  applied  in  the  case  cited  rests,  would  seem  to  be  this: 
That  when  in  special  proceedings  in  courts  or  before  officers  of 
limited  jurisdiction,  they  are  required  to  ascertain  a  particular 
fact,  or  to  appoint  persons  to  act  in  such  proceedings  having 
particuk  '  qualifications,  or  occupying  some  peculiar  relations 
to  the  parties  or  the  subject-matter,  such  acts,  when  done,  are 
in  the  nature  of  adjudications,  which,  if  erroneous,  must  be 
corrected  by  a  direct  proceeding  for  that  purpose;  and  if  not 
BO  corrected,  the  subsequent  proceedings  which  rest  upon  them 
are  not  afTected,  however  erroneous  such  adjudications  may  be. 

There  is  a  necessity  for  this  doctrine,  as  without  it  it  would 
be  almost  impossible  ever  to  carry  into  effect  special  preceed- 
ings  affecting  property  or  persons. 

The  case  under  consideration  affords  a  very  striking  illus- 
tration of  the  necessity  of  the  principle  for  which  I  contend. 
The  defendants  were  required  to  appoint  freeholders  only 
appraisers.  This  devolved  on  them  the  duty  of  ascertaining 
whether  there  were  five  freeholdecs  in  the  corporation.  To  be 
freeholders  they  must  own  an  estate  in  fee  or  for  life.  The 
five  who  were  designated  were  found  in  possession  of  lands, 
and  this  possession  is  of  itself  evidence,  in  the  absence  of  all 
other  proof,  of  an  ownership  in  fee:  HiU  v.  Draper ,  10  Barb. 
458,  and  cases  cited.  Were  they  required  to  go  further  than 
this?  If  they  had  gone  to  the  clerk's  office  and  found  a  deed, 
It  might  have  been  proved  to  be  a  forgery,  or  although  in 
form  a  deed,  yet  in  equity  it  might  be  shown  to  be  a  mere 
mortgage.     If  the  trustees  must,  at  their  peril,  appoint  men 
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who  should  be  found  to  be  freeholders  after  their  titles  ha4 
been  litigated,  or  the  proceedings  were  void,  it  would  be  a  very 
hazardous  business  to  be  trustees  of  Medina,  or  in  any  other 
town  where  such  qualifications  were  required  for  such  officers. 
The  legislature  never  intended  to  impose  on  tho  defendants 
any  such  hazards.  It  was  their  duty,  acting  in  good  faith,  to 
appoint  men  who  were,  upon  the  evidence  before  them,  free^ 
holders.  If  they  erred,  the  persons  whose  rights  were  afiected 
by  the  error  had  the  right  to  review  the  proceeding,  and  if  the 
appraisers  appointed  were  not  freeholders  they  would  be  re- 
moved. But  if  the  appointment  was  left  in  force,  those  ap- 
pointed should  forever  thereafter  be  held  to  be  freeholders  for 
all  the  purposes  of  that  proceeding. 

The  principle  which  I  understand  to  govern  this  case  was 
applied  in  Betts  v.  Bagley^  12  Pick.  572.  That  was  an  action 
on  a  judgment  recovered  in  Massachusetts,  to  which  a  dis- 
charge under  the  two-third  act  of  this  state  was  pleaded. 
Amongst  other  grounds  insisted  upon  to  defeat  the  discharge 
was,  that  it  was  void  for  want  of  jurisdiction,  it  not  being 
affirmatively  proved  that  two  thirds  in  amount  of  the  insol- 
vent's creditors  had  united  with  him  in  the  petition.  But  the 
court  held  that  "the  officer  acquired  jurisdiction  of  the  sub- 
ject-matter when  the  proceedings  were  brought  before  him  by 
a  petition,  purporting  to  be  a  petition  by  the  insolvent  in  con- 
junction with  persons  holding  two  thirds  of  all  the  debts  due 
from  the  insolvent  to  persons  residing  within  the  United  States. 
I  say  with  creditors  purporting  to  hold  two  thirds;  and  it  ap- 
pears to  me  that  this  is  all  that  can  be  required  as  preliminary 
proof,  and  in  order  to  give  jurisdiction,  because,  whether  the 
debts  are  all  really  due  and  to  the  amount  stated  is  one  of  the 
questions,  and  one  of  the  most  important  questions,  to  be  judi- 
cially inquired  into  and  determined  after  the  court  has  acquired 
jurisdiction."  If  this  were  not  the  rule,  the  officer  who  is  obliged 
to  act  upon  the  papers  presented  could  never  know  whether 
he  acquired  jurisdiction.  If  the  creditors  saw  fit  not  to  appear, 
these  objections  to  the  jurisdiction  would  not  be  known  until 
an  action  was  tried  in  which  the  validity  of  the  discharge  was 
tested  and  determined.  The  learned  judge  who  delivered  the 
opinion  in  Betta  v.  Bagley,  12  Pick.  572,  assigns  as  a  reason 
why  a  petition  purporting  to  be  signed  by  two  thirds  conferred 
jurisdiction,  that  the  question  whether  that  number  did  in  fact 
sign  was  one  of  the  questions  to  be  tried  on  the  hearing  before 
the  officer.    That  was  doubtless  a  sufficient  reason  in  that  case. 
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bot  it  Beems  to  me  that  the  principle  which  authorises  the 
court  to  h<dd  that  papprs  which  purport  to  give  jurisdiction 
do  give  it,  may,  with  great  propriety,  he  applied  to  other  cases, 
and  relieye  the  law  from  the  reproach  to  which  it  is  subject, 
of  doing  injustice  to  the  innocent  judge  or  officer  who  is  in 
many  cases  compelled  to  act,  and  yet  act  at  the  risk  of  being 
subjected  to  damages  for  acting  wi^out  jurisdiction,  although 
he  uses  all  reasonable  precautions  to  protect  himself  and  the 
injured  party  against  such  a  result. 

It  was  held  in  Graves  v.  OHsj  2  Hill,  466,  that  trustees  of  a 
Tillage  did  not  acquire  jurisdiction  to  cut  down  a  street  when 
the  petition,  which  the  statute  required  to  be  signed  by  a  ma- 
jority of  those  liable  to  be  assessed  for  the  work,  had  been 
altered  after  It  was  signed  by  two  of  the  signers,  and  made  to 
embrace  the  sidewalk  in  question, — there  not  being  a  majority 
mtiiout  the  two  who  signed  before  the  alteration.  This  altera- 
tion might  or  might  not  be  such  as  to  attract  the  attention  of 
thetoistees;  andxf  it  did,  they  had  no  means  of  ascertaining 
When  it  was  made,  except  by  calling  upon  each  of  those  signing, 
— a  duty  whidi  ought  not  to  be  imposed  upon  officers  who  act 
wKhout  compensation.  It  was  said,  if  not  decided,  in  People 
▼•  CofnmisaionerB  of  Highways  of  Sewardy  27  Barb.  94,  that 
commissioners  of  highways  did  not  acquire  jurisdiction  to  lay 
out  a  highway  unless  all  of  the  twelye  persons  signing  the  pe- 
tition were  freeholders.  In  this  case,  again,  the  statute  makes 
no  provision  by  which  the  commissioners  can  ascertain  whether 
the  signers  are  or  are  not  freeholders.  The  conveyance,  if  to 
any  one  or  more  of  them,  may  not  be  on  record;  or  if  on  record, 
may  not  in  law  and  in  fieust  convey  a  freehold  estate.  Is  it 
just  that  commissioners  should  be  required,  at  their  peril,  to 
ascertain  the  nature  of  the  estate  of  each  petitioner? 

I  have  selected  these  cases  from  a  multitude  which  might 
be  cited  to  show  the  great  injustice  which  the  rigid  doctrine 
applied  in  these  cases  produces  to  innocent  parties.  As  the 
law  was  supposed  to  stand  in  this  state  before  Savacool  v. 
Boughton^  5  Wend.  180  [21  Am.  Dec.  181],  was  decided,  an 
officer  was  not  protected  by  process  fair  on  its  face  if  the  officer 
or  court  issuing  it  had  not  jurisdiction  to  issue  it.  The  non- 
liability of  the  officer  was  asserted  in  that  case  upon  the 
ground  that  it  was  unjust  to  hold  him  liable  as  a  trespasser 
for  doing  what  it  was  his  duty  to  do,  without  knowing  or  hav- 
ing the  means  of  knowing  whether  his  process  was  or  was  not 
invalid.    Now,  the  very  same  consideration  should  excuse  the 
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commissioner  of  highways,  or  trustee  of  a  village,  when  they 
are  required  to  act  upon  evidence  which  they  cannot  be  pre- 
sumed to  know  is  forged,  and  are  without  means  of  determin* 
ing  whether  it  is  or  not  genuine. 

If  in  such  case  there  is  a  want  of  jurisdiction,  the  proceed* 
ing  should  be  reversed  or  annulled.  But  the  officer  should 
not  be  held  to  be  a  trespasser,  unless  he  knows  or  has  reason 
to  know  that  he  is  acting  without  jurisdiction.  In  other  wordSy 
the  proceedings  are  assailable  for  want  of  jurisdiction  in  a  pro- 
ceeding brought  to  review  or  reverse  them,  but  are  not  assail- 
able for  want  of  jurisdiction,  in  an  action  against  the  officer,  or 
other  collateral  proceeding. 

The  doctrine  of  Beits  v.  Bagley,  12  Pick.  572,  comes  directly 
to  this  result;  and  it  seems  to  me  that  it  can  be  productive  of 
no  harm,  but  on  the  contrary  protects  the  public  officer,  and 
yet  allows  the  injured  party  all  the  protection  he  can  reason- 
ably require. 

The  appointment  of  the  assessors  in  this  case  was  but  one 
step  in  the  proceedings  to  construct  the  sewer.  The  defend- 
ants have,  by  the  charter,  power  without  petition  or  other  ac- 
tion of  the  citizens,  to  order  sewers  to  be  made,  and  of  course 
to  do  whatever  is  reasonably  necessary  to  effect  that  object. 
It  was  their  duty  to  conform  to  the  provisions  of  the  charter  in 
executing  this  power,  and  if  they  did  not,  the  proceedings  were 
voidable.  But,  although  voidable,  they  were  a  protection  to 
the  defendants  until  reversed. 

If  I  am  right  in  supposing  that  the  question  whether  the 
assessors  were  freeholders  was  one  which  the  trustees  had  the 
right  to  decide,  and  that  their  decision  on  that  subject  cannot 
be  reviewed  collaterally,  then  the  judgment  of  the  general  term 
should  be  reversed,  and  that  of  the  county  court  and  the  jus- 
tice affirmed,  with  costs. 

The  expenses  of  the  survey  and  the  fees  of  the  assessors^ 
which  were  added  to  the  contract  price  of  the  sewer,  were  a 
part  of  the  expense  of  the  work,  and  were  properly  inserted 
in  the  warrant.  The  expense  of  constructing  a  sewer  is  not 
limited  to  the  cost  of  excavation,  building  the  walls,  and  cov- 
ering them.  Those  liable  should  pay  all  the  expenses  actually 
and  in  good  faith  incurred  by  reason  of  the  work,  and  which 
would  not  have  been  incurred  had  the  work  not  been  ordered. 
The  items  of  expense  objected  to  by  the  plaintiff's  counsel 
seem  to  me  to  be  entirely  proper,  and  properly  included  in  th# 
warrant. 
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The  judgment  rnufit  be  reyened,  and  a  new  trial  ordered; 
eosts  to  abide  the  event. 

HooEBOOM  and  Ssldek,  JJ.,  expressed  no  opinion. 

All  the  other  judges  being  for  reversal,  judgment  reversed. 


EBBomKxm  JuDOUiras  must  bs  Attaukxd  bt  JhsMct  PBoomxDres. 
Tliey  aumot  be  impeached  ooU»tenDy:  Sampetm  t.  Weare,  66  Am.  Deo.  116| 
FkaBp$  T.  Cofee,  68  Id.  357;  Naahv.  Church,  78  Id.  678,  and  note  685;  CoU  t. 
Baven,  79  Id.  244,  and  note  249;  Wmberl^  ▼.  Hurti,  83  Id.  295. 

«8FiciAiiCiyBB8,''WHATAEa:  PorvoMT.  TwAnnmeCo,  Waiar  Co.,  CZ  Am. 
Bee.  76^  and  note  78. 

OfnCSBS  WHO  KXMUUTS    FbOCUS  WAJR  oh  its  FaGI,  THOVOH  AOTUAIiLT 

VoxD,  WILL  BX  PBOTBonD:  Clorfie  r.  if<y,  61  Am.  Dec.  470;  Spragm  r. 
Mirciard,  60  Id.  393;  Dimfop  r.  Bunting,  43  Id.  763^  and  note  765;  McDomM 
T.  IFtZlJc^  54  Id.  423;  Teageryr.  CarpenUr,  31  Id.  665;  bat  a  minuterial  offi- 
cer is  not  protected  in  theexecntioD  of  prooeoa  regular  upon  its  face  if  he  ha^a 
knoirledge  of  facta  rendering  it  Tcid:  See  note  to  McDonald  y.  WiBbte^  54 
Id.  427.  Other  caaea»  hoireyer,  hold  that  the  officer  will  not  be  protected 
in  the  ezecataon  of  proceaa  regular  on  ita  face  nnleaa  the  court  iaaoing  it  had 
jniiadictioa:  liOer  y.  McOkr,  61  Id.  881;  Kemtton  y.  Little,  64  Id.  297,  and 
aotaaOO;  WaUaeer.  HcXf^,  58  Id.  518;  Oumegr.  7V^  08 Id.  777;  Colemm 
T.  MUmi^,  57  Id.  229;  JAwry  y.  Hapgood,  66  Id.  459. 

FiBaov  OB  OmcBB  Imnara  Pbogbbi  wfrnouT  JuBisDionoB  u  LuBUi 
AM  Tbboisbbb:  Clarkt  y.  Mag,  61  Am.  Dec  470^  and  note  473;  AdkmB  t. 
Br&mr,  15 Id.  264^  and  note  266;  Aneryy.  JTopyood;  66 Id.  459;  Bpragne^, 
JMbon^  60  Id.  383. 

GouuBoiQBS  OF  Tazm  Sohd  vctt  Aois  DoHB  BT  Yimni  or  Wabbabib 
hinad  to  them  need  not  profe  the  aatbcrity  for  malring  the  aaaeaament^  nor 
ahow  the  regolaxity  and  legality  of  the  pmcendingB  anteoadant  to  the  laaning 
of  the  waimnt:  Spraguer,  BitAard,  60  Am.  Deo.  393. 

JmennoAxioB  aw  Owweommb  bt  ihbib  Pbogbbi:  See  aztanded  note  on  tfao 
adijeottoAMMuooly.  2toa0iMoN^21  Am.Deo.  190-209. 

BaouLABirr  of  FBOoasi  oahbot  bb  Atkaokbd  Oqllaxsbaixt  in  tm 
aetion  against  one  acting  udar  it:  Seo  oMea  cited  in  note  to  Ohapmam  y. 
Dgett,2&ABL  Deo.  600. 

Tbb  FBOTGEPiJi  oiSB  WAS  CDKBD  in  eBoh  of  tfao  following  aathcritiea  and 
to  the  point  stated:  ProoeedingB  ol  a  court  acting  under  a  general  jnriadio- 
tion,  and  partaking  of  the  nature  of  an  action,  cannot  be  attacked  collaterallyi 
AUen  y.  UUca  etc  i7.  i7.  Co.,  15  Hon,  82.  Neither  oan  an  order  made  in 
supplementary  proceedinga  by  a  Judge  who  haa  acqnired  jnriadiction  to  make 
it:  Schrauthr.DrgDcdt  Satingi  Bank,  8  Daly,  109.  So  while  prooeedingi 
nnder  proceoi^  ydd  in  fact  aa  to  the  party,[thoagh  fair  on  ita  face  as  to  the 
officer  scrying  it»  aro  aasailaMe  for  want  of  jnriadigtian  inaproceeding  brooj^t 
to  review  or  rovene  them,  they  cannot  be  attacked  for  want  of  jariadiction 
in  an  actioa  against  tfao  officer,  or  other  collateral  proceeding,  where  the 
coort  or  officer  has  acted,  tfaoagh  eorroneonaly,  in  deciding  upon  mattera  bo> 
fare  him  for  jndicial  determination:  Bul^frnore  y.  Cooper,  2  Lana.  76.  Hie 
ralo  la^  that  where  general  jnriadiction  is  gxyen  to  a  coort  oyer  any  anbjeoti 
«id  that  fmiadiction  depends  in  tfao  particular  case  upon  facta  whidi  mnal 
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h%  kiwiglit  fcefari  tht  osurt  for  its  d^tarmiiMtiMi  iipoa  evidonoe^  and  iPher* 
it  18  reqnired  to  aet  upon  sach  eridenoe,  its  deoiaioii  upon  the  qoestioii  of  itv 
jurudiction  is  oooeliisiytt  until  reversed,  revoked,  or  vacated,  so  far  as  to  pro- 
tect  its  officers  and  all  o&er  innocent  persons  who  aot  upon  the  faith  of  its 
EoderigoB  v.  Eati  Rkfer  8.  InaL,  68  N.  Y.  464;  CkmiHods  v.  Ormqford,  3  WalL 
466.  With  respeetto  prooeediiigB  in  courts^  or  before  offioers  of  lipiited  juris- 
diction, as  to  the  ascertainment  of  a  partumlar  fact,  eta,  the  pzinoipBl  case 
was  qnoted  from  in  Engluh  v.  Smod:,  34  Ind.  184^  and  aammariBed  in  Rode^ 
rigtu  V.  Shut  Rhar  8.  Intt.,  63  N.  Y.  474.  And  compere  (hnufkiA  v.  Ortav- 
fwdf  3  WalL  406.  Determination  in  the  nstore  of  an  adjndication  can  cdly 
he  reviewed  in  a  direct  proceeding  for  that  pozpose.  Thos  the  determina- 
tion of  the  commissioners  of  highways  tiiat  a  faigiiway  is  necessaary  will  not 
he  held  invalid  in  a  ooUateial  proceeding  beeanse  one  of  the  persons  oertify- 
ing  to  its  necessity  was  not  a  freeholder:  Ham  v.  8ihenimU,  7  Hon,  85;  ouir 
will  the  proonndings  of  a  municipal  corporatioii  be  held  invalid  in  a  collateral 
aittaok  hecaose  one  of  the  eomTOissionars  making  a  local  assessment  was  not  a 
fiseholder,  or  heoaaae  the  work  was  given  to  a  contractor  wiifaont  enncting 
abend:  2%MriiiM t.  (% ^ JMrtH  10  Abb.  Pk.,  H. B.,  183w 


Mbbbitt  V.  Earlb. 

rvirvwTovK,  u&i 

OBBHOV   0JiMMOBif%  T.tAMi.i»iiw   ixnB  HOT   ItDT  OK  OORKAlOr,   SOT  n   Im- 

KMIB  ST  Law.  — Irrespective  df  any  qnestioin  of  negligenee  or  fsnlttm 
hispart^  he  is  liable  where  the  loss  does  not  ooonr  by  the  act  of  God  or 
the  pablic  enemies. 

OomfDH  Oabbzxr  n  Ihhurbk  ABAmm  Aiii  Loom  except  thsrs  oooumng 
hy  the  act  of  God  or  the  pablic  enemies. 

"Br  '^AcT  OF  God*'  tb  Mnanr  wMauw  Aid  ob  laTBBVBBmai  or  Max. — 
The  ezpressian  ezclades  all  hnman  agency,  and  dsnotes  aoddsnts  arising 
4rom  winds,  storms,  lightoing,  tumpest,  etc 

KcpBHBioNs  ''Act  of  Gob"  aitp  "InvzciBidi  Aixudbnt"  abs  not  Sthon- 
TvoiHi.  — That  may  be  "an  inevitsble  aooident "  which  no  fonsight  or 
preosntion  <if  the  carrier  oan  pmrent. 

Aot  of  God,  to  Exoubb  Garbikb,  must  bb  Solb  ahd  Immbdzasb  Cactb 
OF  Loaa.  — It  is  not  enough  that  it  may  be  the  remote  cause  of  the  loss. 

Ikxxdiatx  and  Rbkotb  Gaubis  Illusxbatkd  by  Facts.  — Where  horses 
have  been  lost  by  the  sinking  of  a  river  steamboat  carrying  them,  and  it 
appears  that  the  inmiediate  cause  of  the  accident  and  loss  was  the  con- 
tact of  the  steamboat  with  the  mast  of  a  sloop  which  had  been  sank,  in 
a  squall,  two  days  before,  which  mast  was  oat  of  water  fifteen  feet  or 
more  at  low  water,  and  was  visible  the  day  before  and  the  same  day  of 
the  accident^  the  loss  cannot  be  attribated  to  ''inevitable  accident"  or 
"act  ol  God"  as  those  terms  are  osed  in  the  law,  bat  might  have  been 
avoided.  The  sqnall  which  sank  the  sloop  was  bat  the  remote  or 
secondary  caose  of  the  accident^  and  coald  afford  no  shield  to  the  carrier. 

OoHTBAcr  Mabb  on  Sunday  is  not  Void,  and  does  not  violate  the  New 
York  statute  respecting  the  obeervance  of  the  sabbath,  nnless  it  is  to  bs 
performed  on  Sunday,  in  which  case  it  would  be  invalid. 
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OabbbiA  OomnukOT,  with  Rnvwr  to  Stiiron  Bslaiito  to 
OanBTAHOi  or  8inn>AT,  is  Good  ob  Bad  Mamm  Ko  Dowwkmkom  m 
to  Mt'liillilil^'  ter  prapflnrty  plstsd  in.  his  outodhf  lor  IwyfiiportatiMi,  and 
v]ttah»  thw|^  his»n^^jgqa4ie  or  ▼iolation  of  daty»  haa  baeii  loat 

Aomm  against  the  defendant  as  the  owner  of  flie  steamboat 
Knickerboeker,  nmning  on  the  Hudeen  Biiwr,  to  noomit  the 
Talne  of  a  span  of  hones  heloDging.  to  the  plaintifl^  whioh 
were  lost  while  being  tranqweted  ftom  Albany  to  New  York, 
by  the  sinking  of  the  inseseL  in  the  Hudson  Riirev,  under  tiie 
eiroamstances  stated  is  the  opinion.  The*  mast  of  the-  sunken 
sIoop)  at  lew^water  made,  waa  fifteen  or  sixteea  feet  out  of 
water,  and  was  irisible  on  the  day  be&»e  the  steamer  run  upon 
it)  and  on  the  same  day.  A  Twdiot  in  iayor  of  the  plaintiff 
waa  dixeoted^  and  the  deiindant  excepted.  Jud^meni  being 
entexed,  Hbe  defiondiEmt  appealed  to  the  supreme  eouvt^  where 
the  same  waa  affirmed.  He  then  appealed  to*  this  court 
Other  fisota  aro  sta/ted  in  the  qpkiiim. 

/.  H.  ReynoldSj  for  the  respondent 

By  Court,  Wbight,  J.  There  was  no  controversy  as  to  the 
nature  of  the  accidenti  or  how  it  occurred,  which  caused  the 
loes  of  the  plaintiff's  horses.  On  the  Friday  preceding 
the  dofmward  trip  of  the  defendant's  steamer,  a  sloop  had 
been  sunk  in  a  squall  of  wind,  near  Buttermilk  Falls,  and 
about  in  the  usual  route  on  the  downward  passage  of  steam- 
boats navigating  tUe  river.  The  defendant's  steamer  ran  upon 
the  mast  of  this  sunken  vessel,  which  stove  in  her  bottom,  and 
she  was  cast  away,  and  sunk  in  the  water  to  her  promenade 
deck  in  consequence.  The  defendant  assumed  this  to  be  an 
inevitable  accident,  against  which  he  could  not  have  guarded 
by  the  exercise  of  due  diligence  and  precaution;  and  as  mat- 
of  law  that  it  excused  him  from  liabilify  as  a  carrier.  This 
presents  one  of  the  two  questions  raised  by  the  exceptions  in 
the  case. 

The  law  adjudges  the  carrier  responsible,  irrespective  ol 
any  question  of  negligence  or  fault  on  his  part,  if  the  loss 
does  not  occur  by  the  act  of  God  or  the  public  enemies.  \Yith 
these  exceptioi«8,  the  carrier  is  an  insurer  against  all  losses. 
The  expressions  "act  of  God"  and  "inevitable  accident"  have 
sometimes  been  used  in  a  similar  sense,  and  as  equivalent 
terms.  But  there  is  a  distinction.  That  may  be  an  "inevi- 
table accident"  which  no  foresight  or  precaution  of  the  carrier 
could  prevent;  but  the  phrase  "act  of  God"  denotes  natural 
accidents  that  could  not  happen  by  the  intervention  of  man. 
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as  Btormsy  lightning,  and  tempest  The  exprestdon  excludes 
all  human  agency.  In  the  case  of  Trent  Ptcprieian  v.  Wood^ 
4  Dong.  287,  Lord  Mansfield  said:  ''The  general  principle  is 
dear.  The  act  of  Qod  is  natural  necessity,  as  winds  and 
storms,  which  arise  from  natural  causes,  and  is  distinct  from 
bievitable  '  accident.' "  The  same  judge,  in  Fonpard  y.  Pittardf 
1  Term  Bep.  27,  defined  the  ''act  of  God''  to  be  something 
hi  opposition  to  the  act  of  man,  adding  "that  the  law  pre- 
sumes against  the  carrier,  unless  he  shows  it  was  done  by 
such  an  act  as  could  not  happen  by  the  intervention  of  man, 
as  storms,  lightning,  and  tempest." 

Another  principle  running  through  the  cases  is,  that  to  ex- 
cuse the  carrier  the  act  of  Qod  must  be  the  sole  and  immediate 
cause  of  the  loss.  That  it  is  the  remote  cause  is  not  enough. 
This  is  illustrated  in  the  case  of  Smith  y.  Shepherd^  reported 
in  Abbott  <m  Shipping,  p.  883,  and  MeArthwr  y.  SearSy  21 
Wend.  190.  In  neither  of  the  cases  was  the  loss  occasioned 
directly  by  natural  yiolence,  although  a  sudden  and  extraor- 
dinary flood  in  the  one  case,  and  a  light  on  board  a  steamer 
which  had  grounded  in  a  previous  gale  of  wind  in  the  other, 
were  the  remote  causes.  In  Smith  y.  Shspherdj  «upm,  the  yes- 
sel  was  lost  by  striking  a  floating  mast  attached  to  a  yessel 
which  had  been  sunk  by  getting  on  a  baiyk  that  had  suddenly 
and  unexpectedly  been  made  dangerous  by  an  extraordinary 
flood.  Coming  in  contact  with  the  mast  attached  to  the  sunken 
ship,  the  defendant's  yessel  was  forced  by  it  upon  the  bank, 
altered  suddenly  by  the  flood,  and  was  wrecked.  The  flood 
which  changi^  the  bank  was  the  ultimate  occasion  of  the  mis- 
fortune; but  it  was  held  to  be  too  remote.  The  yessel  had  not 
been  forced  on  the  bank  by  winds  or  other  extraordinary 
violence  of  nature,  or  without  human  interference.  The  im- 
mediate cause  of  the  loss  was  the  coming  in  collision  with  a 
floating  mast  which  some  person  had  attached  to  the  sunken 
vessel.  In  MeArthur  y.  Searej  21  Wend.  190,  the  yessel  was 
lost  in  attempting  to  enter  port  by  mistaking  a  light  on  board 
of  a  steamer,  which  had  grounded  in  a  previous  gale  of  wind, 
for  one  of  two  beacon  lights  of  the  port.  One  of  the  beacon 
lights,  through  some  neglect,  was  not  burning,  and  the  light 
on  board  of  the  wrecked  steamer  was  easily  mistaken  for  it. 
It  was  a  dark  night,  the  snow  was  falling,  and  there  was  a 
considerable  wind.  The  mistake  occasioned  the  loss  of  the 
vessel  without  any  jhult  of  her  master  or  crew,  yet  it  was  held 
thai  the  carrier  was  not  excused. 


Kaich,  1864.]  Msbrttt  v.  Eablb.  295 

In  the  present  case  the  sinking  of  the  defendant's  vessel 
was  not  directly  caused  by  the  act  of  Qod.  The  immediate 
cause  was  her  ronning  upon  the  mast  of  a  sloop  that  had 
been  sunk  in  a  squall  of  wind  a  day  or  two  previously.  She 
was  not  forced  upon  the  mast  which  stove  in  her  bottom  b; 
the  wind  or  current,  and  although  the  sloop  may  have  been 
sunk  by  the  violence  of  the  wind,  yet  that  was  but  the  remote 
cause  of  the  loss  of  the  defendant's  steamer.  The  case  of  Smith 
V.  SJiepherdf  supra^  in  its  circumstances  closely  resembles  the 
present  one.  In  that  case  the  defendant's  vessel  ran  against 
a  floating  mast  attached  to  a  vessel  which  had  been  sunk  by 
getting  on  a  bank  suddenly  changed  and  made  dangerous  by 
a  flood,  and  was  forced  by  the  mast  upon  the  changed  bank 
and  wrecked.  In  this  case  the  defendant's  vessel  ran  against 
the  mast  of  a  sloop  that  had  been  sunk  in  a  sudden  and  vio- 
lent squall  of  wind.  In  the  former  case  the  changing  of  the 
bank  was  '*  the  act  of  Qod  "  as  spoken  of  in  the  law  of  car- 
riers. So  in  this  case  the  sinking  of  the  sloop  was  occasioned 
by  what  may  be  properly  called  the  '^act  of  Ood."  But 
neither  the  changing  of  the  bank  by  the  flood,  nor  the  sink- 
ing of  the  sloop  by  the  sudden  and  violent  squall,  was  alone 
the  cause  of  the  loss  of  the  defendant's  vessel.  Human 
agency  intervened  in  the  one  case  by  attaching  to  the  sunken 
vessel  the  floating  mast  with  which  the  lost  vessel  came  in 
contact;  and  in  this  other,  by  placing  the  sloop  in  the  posi- 
tion in  which  she  was  overtaken  by  the  wind.  All  the  cases 
agree  that  by  the  expression  ''  act  of  Qod  "  is  meant  some- 
thing which  operates  without  any  aid  or  interference  from 
man;  and  when  the  loss  is  occasioned  or  is  the  result  in  any 
degree  of  human  aid  or  interference,  the  case  does  not  fall 
within  the  exception  to  the  carrier's  liability.  I  am  of  the 
opinion,  therefore,  that  had  the  defendant  shown  that  the 
plaintiff's  loss  was  occasioned  by  an  accident  against  which 
he  could  not  have  guarded  by  the  exercise  of  due  diligence 
and  precaution,  it  would  not  have  absolved  him  ftom  his  re» 
sponsibility  as  a  carrier. 

The  horses  were  put  on  board  the  defendant's  steamer  for 
transportation  on  Sunday,  the  freight  paid  and  a  receipt  taken. 
The  defendant's  second  point  was,  that  he  was  discharged 
from  liability  on  the  ground  that  the  contract  to  carry  the 
horses  was  in  violation  of  the  statute  respecting  the  observ- 
ance of  Sunday:  1  R.  S.  575,  676.  There  is  no  force  in  the 
suggestion.     Even  if  the  contract  were  for  the  performance 
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of  servile  labor,  there  waB  nothing  in  it  which  required  the 
defendant  to  transport  or  commence  the  transportation  on 
Sunday;  and  notwithstanding  the  horses  were  taken  on  board 
on  Sunday,  he  was  at  liberty  to  detain  the  vessel  at.  her  dock 
until  Monday  maming.  A  contract  made  on  Sunday  is  not 
void,  and  to  invalidate  a  transaction  under  the  statute,  the 
contract  must  necessarily  require  the  act  to  be  performed  on 
Sunday:  Bcynton  v.  Page^  13  Wend^  425;  Watts  v.  Van  Ness^ 
1  Hill,  76.  However,  if  it  was  expected  that  the  transaction 
was  to  begin  on  Sunday,  it  was  not  to  be  compl^d  until  Mon- 
day. But  it  is  not  material  whether  the  contract  made  was  good 
or  bad;  it  was  enough  to  entitle  the  plaintiff  to  recover,  that 
the  defendant,  being  a  common  carrier,  had  in  his  custody  for 
transportation  the  plaintiff's  property,  and  by  his  negligence 
or  in  violation  of  duty  it  was  lost  This  gave  the  plaintiff  a 
right  of  action  wholly  disconnected  from  the  statute  relating 
to  the  observance  of  Sunday:  AUen  v.  Sswally  2  Wend.  338. 
The  judgment  of  the  supreme  court  should  be  affirmed. 

Johnson,  J.,  delivered  a  concurring  opinion. 

Judgment  affirmed. 

Oabbike'b  LiABZiirr  u  DanmciNED  bt  Bauor  or  Law,  and  b»ia  liabk 
iadepeiidMii  of  hu  ooasdnabi  HoSiMicr  ▼.  ^oiofai,  32  Am.  Dm.  455;  lad  tiie 
Uabilty  of  oomnum  oaniers  on  our  navigable  Btreams  is  fijced  by  the  oommoD 
law:  Friend  r.  Woods,  52  Id.  119.  Bat  whatever  may  have  been  the  case  in 
former  times,  it  is  now  weU  established  as  a  general  rale,  both  in  this  ooim- 
try  and  in  England,  that  a  oommoa  cacrier  may  by  express  agieement  limit 
his  oommon-law  liability  as  aa  insurer  of  tiie  propiarty  intrusted  to  him:  See 
volnminons  oollection  of  oases  cited  in  the  note  to  CoU  ▼.  Ooodwinj  32  Id. 
497. 

Ck>MMOzr  Oabbixb  is  Ivbubxk  AOAorsT  All  Lossxa,  except  those  oocnrring 
by  the  act  of  God  or  the  public  enemies:  AnuM  y,  Jones,  82  Am.  De&  617; 
oollected  caseain  note  to  Welsh  y.  PUUXntrg  etc  X.  R.  Co.,  75  Id.  497. 

<<Acr  or  Goi>,'*  Wbat  a:  Wmams  v.  Qfosd,  7  Am.  Deo.  285;  New  Brum* 
wsA  eia  Trans,  Co.  ▼.  TVen*  64  Id.  394;  StaeU  ▼.  iloTyer's  AdmW,  70  LL  510. 

"ImviTABLB  AocnuDrr,"  What  is:  Note  to  Reaves  v.  WaJterman,  42  Am. 
Dec.  367;  Fish  ▼.  Chapman,  46  Id.  393,  and  note  405.  In  the  case  last  cited, 
"  unavoidable  "  and  *' inevitable  **  are  said  to  be  in  legal  as  weU  as  oommoa 
parlance  synonymous. 

ExPKEssiONs  "Act  of  God"  and  "Inxvitablb  Aocidbnt"  arb  Gbnkb- 
xLLY  Held  to  bb  SnvoNmous:  Fish  v.  Chapman,  46  Am.  Dea  393,  and  note 
405;  Neal  v.  Saunderson,  41  Id.  609;  Crosbp  v.  Fiteli,  31  Id.  745;  but  every  in- 
evitable accident  is  not  an  act  of  God,  though  every  act  of  God  is  an  inevitable 
accident:  Fergusaonv.  Brent,  71  Id.  582. 

"Act  of  God,"  to  Excusb  Carrier,  must  be  immediate  or  proximate 
cause  of  loss:  New  Brunswick  etc.  Trans,  Co.  v.  Tiers,  64  Am.  Dec.  394;  and 
It  must  be  a  direct  and  violent  act  of  nature:  Friend  v.  IFooe^  52  Id.  119. 
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DoczBiBs  Gw  Gauk^  Pxozdia  lioa  Rdiota  Sfioxatub  DaouaaxD:  8em 
T.  BwUer^  84  Am.  Dao.  042. 

CosTKAor  Ma]»  ojf  BuauAX  m  wot  Vemt  Kt^ner  t.  &^,  81  Am.  Deo. 
460;  /^oo^oy  t.  Whippit,  46  Id.  107}  vnlMi  prohibitod  by  sMatet  8m  note 
to  iEKoteon Tk  #WmA^  45  Id.  SS7.  Bsi  sbitatM  for  tiio  oboenFaaoeol  Snaday 
afe  nmiedial  in  thoir  obaMMtar,  and  dMmld  bo  libmUy  oomtniod:  SimUh  v. 
IFttoKE,  82  Id.  80%  and  mito  807. 

Thb  namoPAL  cuaar  was  craBD  m  oaab-of  tlm  foUoiiiiig  aathoritioa  md 
to  tbo  point  staled:  A  oomniwt  ooaior'a  liabflity  at  oommon  law  oxtenda  to 
aUloooooaotpDndsood  by  the  aot  of  Qod  or  tfao  pobUo  onomioa;  Ckamberiaiii 
T.  Wettem  Trmm,  C7&,  45  Bub.  210.  By  tho  act  of  €M  ia  meant  aomotiiiiig 
which  operataa  wildioQt  any  aid  or  intacfiereiico  from  man:  Mynard  t.  8yra>* 
emetic.  JLH.  Ox,  71  N.  Y.  187;  Worik  v.  Bdmonda^  52  Barb.  43;  Polackv. 
PSodk,  35  GaL  4S3L  Urn  elflmania  an  the  meana  through  whidi  Ood  aeti^ 
and  **  damagee  by  the  elemantii^  ai<e  damagee  by  the  act  ol  Ck>d:  See  caae 
laet cited.  ThefreesngolaiivororcattaliaaiiohanaotofOodaaeociiaeaper* 
formanee  of  a  contract  to  tamiport  thereon:  Worth  t.  SdmomU,  52  Barb.  43. 
'Bke  meat  ol  a  lonlun  ToaMl  is  "a  peril  of  the  eee^"  but  cannot  be  denomi- 
nated tiie  act  of  Qods  BedpaAw.  Foa^Aon,  52  Id.  400.  The  liability  ol  a  oom- 
mon caRiar  enats  indapoident  d  any  contract^  express  or  implied;  where  the 
law  inipeeeea.diitynpon any  one^  the  negleot  of  tiiat  dnty lenders  him  liaUe 
to  any  person  who  haa  been  injnnd  through  tiie  neglect  of.  it:  Lamb  r.  Cam- 
den  H€.  R,  R.S  Tramt.  Oo.^  2  Daly»  487.  A  coanmon  carrier  may  be  reUeved 
from  a  loee  ariafaig  from  any  eanaa  excepted  either  by  the  rules  of  hw  or  the 
^puJifieations  of  the  contract^  bnt  no  farther:  SimmonB  r.  Lam,  8  Keyee,  220; 
Sw  C,  4  Abb.  App.  245,  to  the  same  point.  The  fact  that  a  contract  for 
tianiportatioB  waa  made  on  Sunday  will  not  exempt  csniers  from  liability 
for  damagee  oeoaaionad  by  their  negligence:  Carroll  ▼.  SUUen  Island  i?.  JR.  Co,, 
65  Bsibb  42;  Sm  PrkUmg  He  Am"/^  ▼.  Tribum  Am'n,  12  Jones  A  S.  141;  Ptai» 
▼.  CltyqfCohoe$,  80  N.  Y.  224.  The  violation  of  a  Smiday  statute  cannot  be 
regarded  aa  the  immediate  cause  of  the  injmy;  see  case  last  cited.  On  the 
two  last  pointiy  howerer,  respectiag  contracts  violating  a  Sunday  statute,  and 
the  effisot  thereof  upon  a  carrier's  liability  for  loss,  l^gal  noticms  are  not  all 
one  way.  In  many  cases  the  doctrine  of  par  deUetum  has  been  applied. 
Thus,  in  a  nnmber  of  cases  it  was  held  in  substance  that  the  plaintiff,  by  the 
first  wrong  committed  by  him,  had  placed  himself  tn  pari  delkto  with  the  de- 
fendant with  respect  to  the  subsequent  and  distinct  wrong  committed  by  the 
latter;  and  the  actions  were  dismiissd  upon  tiie  principle  that  the  law  will 
not  permit  a  party  to  prove  his  own  illegal  acts  in  order  to  establish  his  case: 
See caaea cited  hi  iffattonv.  Town  ^  TTatnoctfoMs  20  Wis.  25;  P^ofiiv.  (%^ 
CMoo^SOK.  Y.  224;  Oarroa  r,  SkOen  Island  R.  B.  Co.,  65  Barb.  42. 
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Daxaosb  AjUBOro  vbom  Dkath  or  Wife  and  Mothsb.  —  In  an  action  by 
a  ftither  aa  administrator  of  his  wife,  who  was  killed  by  defendanta' 
negligence,  the  jury  may,  in  estimating  the  pecuniary  injury,  take  into 
consideration  the  nurture,  instruction,  and  physical,  moral,  and  intelluo- 
tnal  training  which  the  mother  gave  to  her  chUdren. 
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Waoi  or  Pbouviabt  Loaa^  avd  Akooht  THKBaoF,  arb  Lut  to  bx  Dktis- 
MnffBD  BT  JuBT  Under  instnietioa  that  they  may,  in  estimating  the 
peenniary  injury  in  an  action  by  »  father,  aa  administrator  of  his  wife^  to 
reoorer  damages  for  his  wife's  death,  caosed  by  defendants'  negUgenoe^ 
take  into  consideration  maternal  cnltare  and  edncatioii  as  damages;  be- 
oanse  snch  instmotion  does  not  imply  that  the  diildren  are  neeessarily 
and  inevitably  subjected  to  snch  a  loss. 

IhKoavJAXT  Damaobs  are  not  Bbbtbiotkd  to  MiHOBirr  or  GBOLDBBr.  — 
In  an  action  by  a  father,  aa  administrator  of  his  wif e^  to  recover  damages 
for  his  wife's  death,  caused  by  defendants'  n^gUgenoe^  there  ii  no  suffi- 
cient legal  reason  for  limiting  the  pecuniary  damages  caused  by  want  of 
maternal  culture  and  education,  to  the  mincnity  of  the  children,  if  tfaa 
jury  are  legally  persuaded  that  they  will  oontinue  after  that  age. 

PlosPBcnYK  Damaobs  abb  Allowablb  ni  Bbtdcatiho  Pbouhxabt  Ixju- 
BIBS.  — While  the  jury,  in  an  action  by  a  father,  aa  administrator  of  his 
wife,  who  was  killed J)y  defendants'  negligence^  must  assess  tiie  dwmages 
with  reference  to  the  peeuniazy  injuries  sustained  by  the  neoct  of  kin  m 
consequence  of  the  mother^s  death,  they  are  not  limited  to  the  losses 
actually  sustained  at  the  precise  period  of  her  death,  but  may  inrlnde, 
akKs  prospective  losses,  provided  they  are  sneh  as  tiie  jury  believe,  from 
the  evidence,  will  actually  result  to  the  neoct  of  kin  as  the  proximate 
damages  arising  from  the  wrongful  death. 

BuiuiBBB  Oapacitt  OF  MoTBXB  ADiosaiBLB  XN  Bbviiiatxho  "BtoonuMT 
Damaobb.  — In  an  action  by  a  father,  as  administnitor  of  his  wife^  who 
was  killed  by  defendants'  n^ligenoe^  evidenoe  in  relation  to  the  captatj 
id.  the  mother  to  conduct  business  and  make  money  is  proper^  as  aidiqg 
tiie  jury  in  arriving  at  a  correct  result  in  regard  to  the  pecuniary  benefit 
whibh  the  mother  was  to  her  children,  and  her  capacity  to  bestow  aaeb 
training,  instruction,  and  education  aa  would  be  pecuniarily  sarvioeofale 
to  the  bhildren  in  after  life. 


Action  by  the  plaintiff,  as  administrator  of  his  frife,  to 
oover  damages  sustained  by  her  death  from  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  defendants.  The 
cause  was  tried  twice.  The  judgment  rendered  in  favor  of  the 
plaintiff  on  the  first  trial  was  reveifiBed  by  this  court,  and  a 
new  trial  ordered:  See  24  N.  Y.  471.  A  second  trial  resulted 
in  a  verdict  for  the  plaintiff.  That  the  death  of  the  plaintiff's 
intestate  was  caused  bythe  negligence  of  the  defendants,  no 
question  was  made.  The  only  questions  raised  by  the  defend- 
ants related  to  the  rule  of  damages.  The  injury  which  caused 
the  death  happened  by  a  collision  of  trains  on  the  defendants' 
road,  in  one  of  which  the  deceased  was  a  passenger.  It  ap- 
peared that  prior  to  her  death  the  plaintiff,  who  was  a  carpen- 
ter  by  trade,  resided  with  his  wife  and  family  in  the  town  of 
Qrafton;  that  the  deceased,  at  the  time  of  her  death,  was  forty- 
eight  years  of  age,  and  the  plaintiff  about  fifty;  that  there 
were  five  children,  the  oldest  twenty-three  and  marriea,  the 
next  twenty-one,  one  seventeen,  one  eleven,  and  the  other  nine 


Sf  arch,  1864.]    Ttlley  v.  Hudson  Riyeb  R.  B.  Ca  299 


years  of  age.  Defendants  excepted  to  the  admission  of  evi- 
dence as  to  plaintiff's  occupation.  The  plaintiff  was  also 
4illowed  to  show,  against  defendants'  objection  and  exception, 
that  the  deceased  carried  on  the  shirt  and  bosom  business; 
that  she  also  attended  to  her  household  affairs;  that  she  in- 
-Btructed  her  children  and  sent  them  to  school;  that  she 
instructed  them  in  domestic  affairs,  and  nursed  them  in  sick* 
ness;  and  that  she  was  a  member  of  the  Baptist  Church,  the 
•superintendent  of  a  Stmday  school,  a  frequent  participator  in 
the  exercises  of  the  church,  and  an  exborter  at  meetings.  The 
€iature  of  the  charges  given  and  refused  appear  in  the  opinion. 
The  judge  refused  to  charge  that  no  damages  could  be  given 
for  any  loss  sustained  by  Mrs.  Burdick,  one  of  the  children, 
4rho  was  of  age  before  the  mother  died.  Verdiot  liar  pi^wifair 
£>r  five  thousand  dollars. 

John  J7.  £0ynolcby  for  the  appellants. 
Z>.  8.  Seymour  J  fbr  the  respondent. 

By  Courti  Hoosboom,  J.  Whatever  may  be  said  of  the  pre- 
vise points  in  judgment  when  this  case  was  here  upon  a  fbrmer 
^iccasion,  it  is  plain  that  the  judge  on  the  second  trial  charged 
the  jury  in  conformity  with  the  views  presented  in  the  pre- 
vailing opinion  on  the  former  appeal.  Those  views  are  sup- 
posed to  have  received  the  concurrence  and  approval  of  a 
majority  of  the  court,  and  at  all  events  to  have  suggested 
ihemselves  to  the  court  as  probably  sound,  whether  or  not  they 
were  entitled  to  absolute  authority  in  controlling  the  proceed- 
ings on  the  second  trial.  It  is  not,  perhaps,  well  to  be  unduly 
-critical  in  concluding  the  parties  by  the  former  decision.  The 
-questions  now  arise  and 'call  for  direct  and  precise  adjudica- 
tion; and  as  they  have  been  fully,  ably,  and  learnedly  dis- 
cussed, perhaps  no  more  fit  occasion  will  be  presented  for  a 
judicial  exposition  of  the  statute  under  which  these  proceed- 
ings were  had,  so  Ceut  as  the  same  remains  open  for  examina- 
tion. 

Although  the  briefr  now  presented  are  somewhat  voluminous, 
the  points  are  few,  and  are  confined  to  exceptions  to  a  single 
species  of  evidence,  and  to  exceptions  to  the  charge  and  re- 
fusals to  charge.  They  may  be  ranged  under  the  following 
heads:  1.  Exceptions  to  the  charge  that  the  jury  might  take 
into  conaderation  the  nurture,  instruction,  and  phjrsical, 
mond,  and  intellectual  training  which  the  mother  gave  to  the 
4ddldreii;  2.  Exceptions  to  the  refusal  of  the  judge  to  restrid 
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the  damages  to  the  minority  of  the  children;  3.  Exceptions  to- 
the  charge  that  prospective  damages  were  allowable;  4.  Ezoep- 
tions  to  the  evidence  of  the  business  capacity  of  the  mother. 

The  charge  of  the  judge  was  explicit  that  the  damages  must 
be  limited  to  pecuniary  injuries;  and  he  said  that  in  estimat- 
ing them  they  had  a  right  to  consider  the  loss  (that  is,  the 
pecimiary  loss)  which  the  children  had  sustained  in  reference- 
to  their  mother's  nurture  and  instruction,  and  moral,  physicali 
and  intellectual  training.  I  think  this  does  not  imply  that- 
the  children  are  necessarily  and  inevitably  subjected  to  such, 
a  loss,  but  leaves  it  to  the  jury  to  determine  whether  any  such 
loss  has  been  in  fact  sustained,  and  if  so,  the  amount  of 
such.  loss.  Thia  is  the  fair  scope  and  meaning  of  the  charge^ 
and  if  it  was  not  sufficiently  explicit  should  have  been  made- 
fio  by  a  direct  request  for  such  purpose*  Thus  imderstood,  I 
regard  it  as  unexceptionable.  It  ia  certainly  possible,  and 
not  only  so,  but  highly  probable,  that  a  mother's  nurture,  in- 
struction, and  training,  if  judiciously  administered,  will  op- 
erate &vorably  upon  the  worldly  proqpects  and  pecuniarjr 
intsrests  of  the  child. 

The  object  of  such  training  and  education  is  not  simply  to* 
prepare  them  for  anodier  world,  but  to  act  well  their  part  in. 
this,  and  to  promote  their  temporal  welfare.  If  they  acquire- 
health,  knowledge,  a  sound  bodily  constitution,  and' ample  in- 
tellectual development  under  the  judicious  training  and  disci* 
pline  of  a  competent  and  careful  mother,  it  is  very  likely  to- 
tell  favorably  upon  their  pecuniary  interests.  These  are  bet* 
ter,  even  in  a  pecuniary  or  mercenary  point  of  view,  than  a. 
feeble  constitution,  impaired  health,  intellectual  ignorance^ 
and  degradation,  and  moral  turpitude.  To  sustain  the  charge^ 
it  is  enough  that  these  ciroumstances  might  affect  l^eir  pe- 
cuniary prospects.  It  was  left  to  the  jury  to  say  whether,  in. 
the  given  case,  they  did  so  or  not,  and  if  so,  to  what  extent. 
It  is  no  answer  to  this  view  to  say  that  wealth  is  sometimes- 
associated  with  infirm  health,  mental  degradation,  and  moral 
turpitude.  Cases  of  this  kind  do  occur,  but  they  do  not  make- 
the  rule,  nor  bend  to  show  that  the  healthy  growth  and  expan- 
sion of  the  physical,  intellectual,  and  moral  powers  with  whick 
a  kind  Providence  has  endowed  us  do  not  tend  to  our  worldly 
advantage.  I  do  not  understand  from  the  phraseology  of  the 
statute,  that  an  extremely  nice  and  contracted  interpretation^ 
should  be  put  upon  the  term  ^*  pecuniary  injuries."  A  liberal' 
scope  was  designedly  left  for  the  action  of  the  jury.    They  are- 
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to  give  Bach  damages  as  tiiey  shall  deem  a  fEdr  and  just  com- 
pensatioQ  witii  lefiBienoe  to  the  pemmiaiy  injuries  resulting 
fiom  such  death.  They  are  not  tied  down  to  any  precise  rule. 
Within  the  limit  of  the  statute  as  tD  amount,  and  the  species 
of  injury  sustained,  the  matter  is  to  be  submitted  to  their 
sound  judgment  and  sense  of  justice.  They  must  be  satisfied 
that  pecuniary  injuries  resulted.  If  so  satisfied,  they  are  at 
liberty  to  aUow  them  fiK>m  wfaateyer  souxoe  they  actually  pra- 
eeeded  which  could  produce  them.  If  they  are  satisfied  from 
the  history  of  the  fiamily,  or  the  intrinsic  probabilities  of  fthe 
case,  that  they  were  sustmned  by  tiie  loss  of  bodily  care  or  in- 
teUectuid  culture  or  moral  training  winch  iiie  mother  had  be- 
fore supplied,  they  are  at  liberty  to  allow  for  it  The  statute 
has  set  no  bounds  to  the  souzoes  of  these  pecuniBry  ix^uries. 
If  the  rule  is  a  dangerous  one,  and  liable  to  ^use,  the  legis- 
latare,  and  not  tbe  oourts,  must  apply  the  ^xn^eotive. 

The  charge  is  supposed  to  ha;?e  been  partioulariy  objection- 
able because  it  set  before  the  jury  moral  training  and  oultoie 
as  one  of  the  seuiees  of  pecuniary  benefit,  which  the  jury  weie 
at^)eity  to  consider.  It  would  be  an  effectual  though  tech- 
nical answer  to  this  ezeeption  to  say  that  the  dnxge  was  uoot 
objected  to  spedfically  on  that  ground,  and  that  if  the  chaige 
is  sustainable  on  the  score  of  physioal  and  mental  training 
supplied  by  the  motfier,  it  cannot  be  rejected  as  erroneous, 
because  in  Ibe  same  sentence  moral  culture  was  included 
without  a  si>ecific  objection.  But  I  think  it  defensible  on  the 
grounds  already  advanced,  that  moral  culture,  like  bodily 
health  and  mental  development,  improve  and  perfect  the  man, 
and  fit  him,  not  only  for  a  more  useful  but  a  more  prosperous 
career,  for  worldly  success  as  well  as  social  consideration.  It 
is  not  essential  to  show  that  they  necessarily  result  in  direct 
pecuniary  advantage;  it  is  sufficient  that  they  may  do  so;  that 
they  often  do  so;  that  it  is  possible  and  not  improbable  that 
such  may  be  the  result,  and  that  therefore  these  items  may 
be  set  forth  and  presented  for  the  consideration  and  delibera- 
tion of  the  jxii7,tobe  disposed  of  as  they  shall  deem  tp  be  just. 
I  think  the  exception  is  not  weU  taken,  if  they  may  possibly 
result  in  pecomary  benefit,  and  do  not  tend  in  a  contrary 
direction,  i  concede  these  are  quite  general,  and  to  some  ex- 
tent loose  and  Indefinite  elements  to  enter  into  a  safe  and  judi- 
cious estimate  of  actual  pecmiiaiy  damage^  but  I  am  unable 
to  find  in  the  statute  a  restriction  which  shall  confine  it  within 
narrower  limits. 
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Nor  do  I  perceive  any  sufficient  legal  reason  for  limiting  the 
damages  to  the  minority  of  the  children,  if  the  jury  are  legally 
persuaded  they  would  continue  after  that  age.  It  cannot 
be  denied  that  the  deprivation  of  parental  instruction  and 
training  and  discipline,  after  that  age,  is  more  or  less  detri- 
mental to  the  child  in  a  pecuniary  point  of  view,  and  I  see  no 
arbitrary  injunction  in  the  statute  peremptorily  to  exclude 
such  considerations  from  the  jury.  The  judge  seems  to  have 
submitted  this  part  of  the  case  to  the  jury  with  cautious  di- 
rections. He  instructed  the  jury  that  if  they  could,  under 
evidence,  furly  conclude  that  the  children,  at  any  age,  would 
receive  pecuniary  benefit  from  the  instructions  and  counsel  of 
the  mother,  they  were  entitled  to  allow  for  it  such  damages  a» 
would  naturally  and  proximately  result.  The  judge  further 
charged  that  beyond  the  age  of  twenty-one  years,  the  jury 
must  proceed  with  caution,  and  allow  only  those  damages 
which,  under  the  evidence,  they  should  find  would  and  did 
reasonably  and  proximately  result  from  the  death  of  the 
mother  by  the  wrongful  act  of  the  defendants.  He  further 
stated  to  the  jury  that  he  did  not  charge  that  the  jury  must 
allow  for  damages  beyond  twenty-one  years.  Assuming,  as  I 
think  we  must,  that  there  is  no^  either  in  the  statute  or  in 
principle,  any  peremptory  injunction  to  confine  the  damages 
absolutely  to  the  minority  of  the  children,  the  case  seems  to 
have  been  put  to  the  jury  on  this  point  with  proper  limita* 
tions. 

Nor  do  I  think  it  was  erroneous  to  instruct  the  jury  thai 
while  they  must  assess  the  damages  with  reference  to  the 
pecuniary  injuries  sustained  by  the  next  of  kin  in  consequence 
of  the  death  of  Mrs.  TiUey,  they  were  not  limited  to  the  losses 
actually  sustained  at  the  precise  period  of  her  death,  but  might 
include  also  prospective  losses,  provided  they  were  such  as  the 
jury  believed  fix>m  the  evidence  would  actually  result  to  the 
next  of  kin  as  the  proximate  damages  arising  iix^m  the  wrong* 
ful  death. 

If  damages  of  the  character  alluded  to,  to  wit,  those  arising 
from  the  deprivation  of  the  training  and  education  which  the 
parent  would  bestow  were  allowable  at  all,  the  loss  which  the 
children  would  sustain  by  the  death  must  necessarily  be  sucb 
as  should  arise  from  the  nurture  and  training  to  be  subee* 
quently  bestowed.  That  which  had  been  already  given,  and 
of  which  the  children  had  already  reaped  the  benefit^  could 
not  be  increased  by  the  continued  life  of  the  parent,  nor  our* 
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tailed  by  her  sudden  death.  The  result  had  been  already 
realized.  But  her  sudden  and  wrongful  removal  was  the 
withdrawal — the  permanent  and  perpetual  withdrawal — of  a 
moral  and  intellectual  fund  from  which  the  children  were  con- 
stantly deriving  pecuniary  aliment  and  support  And  it  is 
this  withdrawal  which  formed  the  basis  of  Uie  whole  allow- 
ance for  any  damage  arising  from  this  source.  The  length  of 
time  such  benefit  would  have  been  enjoyed  was  left  to  the  jury, 
under  proper  instructioDS.  They  were  chrurged  to  find  it  from 
the  evidence;  they  were  charged  to  limit  the  recovery  to  such 
damages  as  would  actually  result,  and  to  such  damages  as 
were  proximate  and  not  remote. 

The  only  remaining  question  concerns  the  admission  of 
evidence  in  relation  to  the  capacity  of  tlie  mother  to  conduct 
business  and  make  money. 

If  the  results  already  announced  rest  <m  a  sound  Ibundar 
tion,  then  this  evidence  was  proper,  as  aiding  the  jury  in  ar- 
riving at  a  proper  result  in  regard  to  the  pecuniary  benefit 
which  the  mother  was  to  her  children,  and  the  capacity  of  the 
mother  to  bestow  such  training,  instruction,  and  education  as 
would  be  pecuniarily  serviceable  to  the  children  in  after  life. 
It  is  not  denied  that  if  the  mother  had,  by  her  industry  and 
business  capacity,  acquired  a  certain  pecuniary  capital,  the 
amount  of  it  would  be  proper  to  be  proved.  Would  it  be  im- 
proper to  show  that  it  was  likely  to  be  increased  by  her  in- 
dustry, her  economy,  her  capacity  for  business,  and  her 
judicious  conduct  of  business  affairs?  All  these  are  elements 
of  pecuniary  success, — component  parts,  in  fact,  of  that  pecuni- 
ary capital,  of  the  continued  exercise  and  employment  of 
which  the  children  were  entitled  to  the  benefit,  and  of  which 
the  wrongful  act  of  the  defendants  deprived  them.  This  was 
evidence,  moreover,  of  the  circumstances,  situation,  engage- 
ments,  and  surroundings  of  the  family,  which  seem  on 
general  principles  always  proper  to  give  with  a  view  of 
daguerreotyping  to  the  jury  the  actual  condition  of  aflairs, 
which  it  is  so  important  for  them  to  understand,  the  extent 
and  details  of  which  must  generally  be  left  to  the  sound  dis- 
cretion of  the  trial  judge.  It  contains  no  positive  illegal  ele- 
ment, and  may  often  be  of  essential  service  in  giving  to  the 
jury  a  practical  view  of  the  case. 

Most  of  the  views  here  presented  are  discussed  and  elabo- 
rated in  the  opinion  pronounced  when  the  case  was  here  on 
a  fonner  occasion:  TiUey  v.  HudsonR.  R.  R.  Co.,  24  N.  Y.  478- 
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477;  and  their  pertmency  Bastained  by  oonrfderationB  mom 
direct  and  practical  than  those  which  are  here  urged.  I  refer 
to  them  for  additional  light  on  this  strbject.  My  object  here 
has  been  mainly  to  present  some  general  additional  Tiews 
which  might  ix)B8ibly  aid  in  a  proper  interpretation  of  -tiie 
statute  in  question. 

I  think  no  error  was  committed  at  the  triid,  and  that  Hio 
judgment  of  the  supreme  court  should  be  affirmed. 

Wbight,  Mulun,  iNesAHAic,  Davubs,  JJ.y«nd  HwaOf  C.  1^ 
were  also  in  fiEi^or  of  affirmance. 

JoHNsoNy  J.y  was  also  for  affirmance,  on  the  autiiorlfy  of  the 
former  decision  in  this  case;  bift  if  the  question  was  open  he 
would  agree  with  Ssldsn,  3.^  who  read  an  opinion  for  revenud 
and  a  new  triaL 

Judgment  affinned. 

Abbeiomb  bor  Ikjvbiib  CUusnre  Diath  to  Win  oa  Relatiyis:  8m 
Bote  to  Long  t.  Morrimm,  77  Am.  Deo.  77;  Chicago  t.  Mo^,  68  Id.  563; 
Oareg  t.  BerkMrt  B.  S.  Cok^  48  Id.  016»  and  oztendod  note  thereto  on  tbf 
Mbjeot  632^641. 

Daiuois  veifc  CUrasre  'Dmasbz  See  notei  to  C^katgo  v.  Me^^  68  Am. 
Iteo.  UO;  Oareg  r.  iiaiMiitt  B.  i?.  Ox,  48  Id.  637*  riiowing  that  they  ere 
VMtiioted  to  pecnniazy  loM. 

Tbm  nasacriJi  oasb  was  gbrid  hi  the  f oUowhig  snthorities  end  to  the 
point  ftated:  In  actione  nnder  the  itatnte  for  mjnries  caosing  death,  jnriei 
are  not  held  to  any  fixed  and  preciae'nilee  m  eetimatmg  the  damages.    If  the 
injnriee  are  peooniary,  ti^y  may  lie  eompemated,  firom  whatoTor  eooroe  they 
prooeed:  Hkom  t.  Okieago  etc  JR^yOo,,  88  Wis.  686;  Zoekwood  ▼.  Jle»  Tork 
efc.  R,  J7.  Co.p  08  K.  Y.  626.    And  in  estimating  the  peeomary  injury,  tiie 
Joiy  may,  in  a  proper  case,  where  there  is  evidence  anthorizing  them  to  oon* 
aider  the  sabjeet,  take  into  oondderation  the  support  of  the  widow  Of  the 
deceased  and  the  minor  ehildien,  and  the  instruction,  mai.  physios],  mond» 
and  inteUeotoal  training  of  the  minor  children  by  the  deceased;  nUmok  OmL 
B.  B.  Co.  ▼.  WeicUm,  62  HL  294.    The  weight  of  anthority,  however,  is  that 
the  jury  may  take  into  account  the  reasonable  expectation  of  pecuniary  bene 
fit  from  the  continuance  of  life  beyond  minority.    Yet  the  jury  are  not  U 
take  it  for  granted  without  evidsnoe,  or  to  guess  at  it.    Zbeyjoetofindauol 
benefit,  and  the  extent  of  it,  from  the  evidence,  and.are  limited  to  such  prood 
mate  damages  as  will  actually  result:  Potter  v.  Chicago  ok,  B'g  Co.,  21  Wis 
876;  ffoughl^kr. PteaUeiU  eie.qfl).  S  H.  Ocmal Co,,  9ilX.  Y.  aaS.    Human 
lives  are  not  all  of  the  same  value  to  the  survivors,  and  the  damages  to  the 
next  of  kin  are  necessarily  indefinite,  prospective,  and  contingent.    They 
cannot  be  proved  with  even  an  approach  to  accuracy,  and  yet  they  are  to  he 
estimated  and  awarded,  for  the  statute  has  so  comnumdod.    Bat  even  in  such 
a  case  there  is,  and  must  be,  some  basis  in  the  proof  for  the  estimate.    The 
age,  sex,  general  health,  and  intelligence  of  the  persca  killed,  and  the  situ* 
ation  and  conditian  of  the  survivors,  and  their  relation  to  ^e  deceaaed,  are 
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•kmontB  wUeh  tenkh  mibm  ImdM  for  jndgnieiit.  IliftI  it  It  dandaf  i>  trae; 
but  it  it  dl  tiit*  it  potnblt^  lad  whalib  that  ahoold  be  given,  tnoro  otimot  be 
reqnirod:  See  otte  lut  dtedi  Lodtwoodr.  New  Torkeid.  i^  J?.  0S».,98N.T. 
S26w  To  e&titlt  tiie  plaintiff  to  recover  in  taoh  Mtion%  nnder  the  itatate,  it 
it  not  indiapentaUo  that  tiie  deoeated  thonld  leave  bim  torviving  ''a  widow 
and  aeoct  of  Idn":  McMahm  v.  JT^or  de.,  83  Id.  847.  The  direotioni  in 
Mdniffrer.  Nem  ToAOmLB.  iK.  Ox,  85  How.  Fr.  45^  8.  C,  87  N.  T.  289, 
■od  DjdhM  ▼.  ISfem  For*  Omd.  B.B.(kKt\  Abb.  App.  007,  WtM  in  ttrict 
wifli  «•  dootriMt  laid  down  la  Ike  vriiMipal 


Bbbd  u  Randall. 

r»  Haw  TOSE,  tBll 

Zv  Kaawnmt  Oomtkaot  vob  Sais  ov  PisflOHAii  PBoriBrr,  law  fnfliet 
that  Ike  artiole  when  fnniiihed  ahall  be  ol  merchantable  quality,  and 
thit  withoat  ezprett  wordt  between  the  partiet. 

ToBAOOO  n  HOT  VLkbobaxtkbim  where  it  it  not  well  eared  and  in  good  eon- 
dition  when  it  la  deHveired,  btit  it  wet,  sweaty,  and  rotten. 

flPFBUimnrg  vo  Tebms  or  Oomuor  Wobm  fisPBimva  QBUoanov 
wnox  Law  Implob  doet  not  change  the  natnre  or  extent  of  the  obli- 
gation or  the  remedy  npon  it. 

Bbxaoh  Of  Cqhtraot  to  Fubnish  ni  Futubk  MisBOHAirTAkLB  Gbof  Of 
ToBAOOO,  by  delivering  tobacco  that  it  wot,  tWeaty,  and  rotten,  it  not 
a  breach  of  warranty,  bnt  a  mere  non-ocntplianoe  with  tnch  ezecntory 


Uhliss  Vbndxb  Gives  Noma  on  Qmott  io  Eirunir  Pbbsovaz.  Fbop^ 
■BTT,  hit  remedy  to  recover  damagea  on  tiie  groond  that  the  article  for- 
nithed  doet  not  correipond  with  the  contract,  wbere  it  it  ezeontoty,  doet 
not  tnrvive  hit  acceptance  of  the  |Kepttty  after  opportnni^  to  atcertain 
the  delect 

&BR3IT1DH  OF  PMKPSBTr  DSUVKSBD  oudce  BuouTUBr  OoimAOT  la  an 
^iy^;^fMMi  that  the  contract  hta  been  perfonned. 

VnrDU  IS  wn  Bovnm  to  RionvB  ahd  Pat  ion  tMonxtt  vbat  Hb  has 
iroT  AoBOD  TO  POBOKASBi  biit  if  after  delivety  it  it  found  on  ex- 
amination to  be  ■■nwiiwl,  or  not  to  antwtr  tke  order  given  for  it,  he 
nnut  immediately  retnm  it  to  the  vendor,  or  give  him  notiee  to  take  it 
back,  or  he  will  be  pretnmed  to  have  apqnieeeed  in  itt  quality. 

Ybvdu  oahbot  Aocxft  Dbuvxby  o»  P&ofkbtt  mrBXB  EzBooioftT  Gov* 
nucff,  retdb  it  after  having  had  an  opportunity  ol  atoerttiaing  iti  quality, 
and  teeorwdanuigtt  if  it  be  net  ol  the  quaHty  or  detoriptien  called  for 
by  tiie  ceninot 

Past  DsuvnT.  ^Ir  VurDa^  on  Bbcixvino  Pajht  of  QuAimrr  of  Qooiw 
SoLD^  findt  th^  are  not  of  the  kind  or  quality  which  hit  contract  en- 
titlet  him  to^  he  ii  not  at  liberty  to  retain  tuck  part^  and  claim  damagea 
for  the  noo-delivery  of  the  entire  qutntity.  Nor  oui  he  require  the  do- 
ttvity  of  the  readne^  retaining  a  claim  for  dami^pt.  He  mutt  either 
receive  the  artiole  at  it  it,  or  he  mutt  return  the  portion  delivered,  and 
then  enforce  hit  daim  for  damagea.  He  can  recover  no  damagee  if  he 
refute  to  return  the  part  delivered. 
Ax.  Die  Vol.  LXXXVI-flD 


/ 
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'YIRDBI,   KAfCro    WITHOUT    PbOTBST    AOGKPTXD    ToBAOOO    BoUOBT    I7NDEH 

/       KxBOUTOBT  OovTRAOS,  cannot,  alter  waiting  for  more  than  a  year  and  a 
;        half  after  its  delivery,  maiTitaiii  an  action  to  recover  damages  on  the 
/        groond  that  the  tfhaooo  was  in  a  bad  condition  when  delivered,  not  hav. 
ing  been  properly  oared,  and  being  wet»  sweaty,  and  rotten. 

r 

^Action  for  breach  of  contract  under  circumstanceB  stated 
In  the  opinion.  Defendant's  counsel  objected  to  the  sufii- 
ciency  of  the  complaint  to  maintain  the  action,  for  the  reason 
that  it  did  not  appear  that  the  plaintiffs,  on  discovering  the 
condition  of  the  tobacco,  had  offered  to  return  it  or  notified 
the  defendant  of  its  condition.  He  therefore  moved  for  a  non- 
suit. Plaintiffs'  counsel  insisted  that  it  was  not  necessary  to 
show  such  notification  or  to  return,  or  offer  to  return,  the  to- 
bacco, to  entitle  the  plaintiffb  to  their  action  for  the  breach  of 
contract  as  claimed  in  their  complaint.  It  was  admitted  that 
they  had  not  returned  the  tobacco,  or  offered  to  return  it,  or 
had  notified  the  defendant  of  its  condition.  A  nonsuit  was 
granted,  plaintiffs'  counsel  excepted,  judgment  dismissing  the 
complaint  being  entered,  with  costs  against  the  plaintiffs,  an 
appeal  was  brought  therefirom  to  the  general  term  of  the  su- 
preme court,  where  the  same  was  affirmed.  The  plaintifib 
then  appealed  to  this  court 

By  Court,  Wright,  J.  The  action  was  for  the  breach  of  a 
contoact  to  sell  and  deliver  a  crop  of  tobacco  growing  on  the 
land  of  the  defendant.  In  September,  1856,  the  parties  con- 
tracted for  the  sale  of  the  crop.  The  plaintiffs  agreed  to  pay 
ten  cents  per  pound  on  the  delivery  thereof,  well  cured  and 
boxed  and  in  good  condition;  and  the  defendant  agreed  to  sell 
and  make  such  delivery  in  the  early  part  of  May,  1857,  at 
such  place  in  the  city  of  Syracuse  as  the  plaintiffs  should  there- 
after designate.  The  contract  therefore  was  executory.  In  the 
early  part  of  April,  1857,  the  plaintiffs  notified  the  defendant 
to  deliver  the  tobacco  at  the  storehouse  of  Greenman  &  Co.» 
in  Syracuse.  On  the  20th  of  April,  1857,  the  defendant  de- 
livered the  same  at  the  place  designated,  and  it  was  received 
and  accepted  by  the  plaintiffs.  The  breach  alleged  relates  to 
the  quality  and  condition  of  the  tobacco  at  the  time  it  was 
delivered  and  the  contract  of  sale  executed.  It  is  averred  to 
have  been  in  bad  condition,  not  having  been  properly  cured, 
and  being  wet,  sweaty,  and  rotten.  The  tobacco  was  accepted 
in  execution  of  the  contract,  and  retained  without  notifying 
the  defendant  of  its  defects,  after  discovering  them,  or  return- 
ing or  offering  to  return  it,  or  making  any  request  to  take  it 
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back.  The  plaintiflb  oooTorted  the  property,  and  some  eeren- 
teen  months  after  delivery  and  acceptance  bring  their  action 
to  recover  damages  resulting  from  its  being  improperly  cured 
and  being  in  bad  condition  when  delivered.  The  question  is, 
whether  the  action  is  maintainable.  The  learned  judge,  at 
the  trial,  thought  it  was  not,  and  nonsuited  the  plaintiffs;  and 
the  supreme  court,  on  appeal,  concurred  with  him  in  opinion. 

This  conclusion,  I  think,  was  right.  It  is  not  claimed  to  be 
otherwise,  unless  there  was  a  warranty  that  the  tobacco,  when 
delivered,  should  be  well  cured  and  in  good  condition.  But 
the  stipulation  in  respect  to  the  quality  and  condition  of  the 
article  when  delivered  constituted  no  express  warranty.  The 
contract  was  executory,  for  the  sale  of  a  growing  crop  of  to- 
bacco, to  be  delivered  the  spring  following,  well  cured  and  in 
good  condition.  The  article  bargained  for  and  to  be  famished 
in  the  future  was  a  merchantable  crop  of  tobacco.  This  was 
what  the  vendor  agreed  to  sell  and  the  vendee  to  purchase. 

It  was  the  sale  of  a  particular  thing  by  its  proper  descrip- 
tion merely;  and  the  descriptive  words  used  for  defining  the 
thing  agreed  to  be  sold  were  of  the  substance  of  the  contract, 
not  collateral  to  the  main  object  of  it.  The  breach  alleged 
was,  that  the  tobacco  was  not,  when  delivered,  well  cured  and 
in  good  condition,  but  on  the  contrary  was  in  bad  condition, 
and  was  wet,  sweaty,  and  rotten;  that  is,  it  was  an  inferior, 
immerchantable  commodity.  In  an  executory  contract  for 
the  sale  of  personal  property,  the  law  implies  that  the  article, 
when  furnished,  shall  be  of  merchantable  quality:  Hargoua  v. 
Stone,  5  N.  Y.  73,  and  cases  cited.  And  if  the  tobacco,  when 
delivered,  was  not  weU  cured  and  in  good  condition,  but  was 
wet,  sweaty,  and  rotten,  it  was  not  merchantable:  Hamilton  v. 
Oanyardy  34  Barb.  204.  In  legal  effect,  therefore,  the  agree- 
ment as  to  which  the  breach  was  alleged  was  the  same  as  the 
law  would  imply  in  the  absence  of  words  of  express  contract. 
It  would  be  established  upon  proof  of  a  contract  to  sell  and 
deliver  the  tobacco  at  a  future  time,  and  without  proof  of  ex- 
press words  between  the  parties;  and  if  express  words  were 
used  between  the  parties,  yet  superadding  to  the  terms  of  a 
contract  words  expressing  an  obligation  which  the  law  impUes 
does  not  change  the  nature  or  extent  of  the  obligation  or  the 
remedy  upon  it:  Spragvs  v.  Blake,  20  Wend.  64. 

A  warranty,  then,  cannot  be  predicated  upon  the  contract 
alleged  in  the  complaint;  and  the  rules  of  law  by  which  the 
rights  of  the  parties  in  respect  to  warranties  are  regulated  are 
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iDappIicabla.  A  breach  of  the  contract  Was  not  a  breach  of 
warranty,  but  a  mere  non-compliance  with  the  contract  that 
the  defendant  had  agreed  to  folfill. 

In  cases  of  executory  contracts  for  the  sale  and  delivery  of 
personal  property,  the  remedy  of  the  vendee  to  recover  dam- 
ages, on  the  gronnd  that  the  article  famished  does  not  corre- 
spond with  the  contract,  does  not  sarvive  the  acceptance  of 
the  property  by  the  yendee  after  opportonity  to  ascertain  the 
deflect,  nnless  notice  has  been  given  to  the  vendor,  or  the  ven- 
dee offers  to  retom  the  property.  The  retention  of  the  prop- 
erty by  the  vendee  is  an  assent  on  his  part  that  the  contract 
has  been  performed.  The  delivery  of  property  xxMresponding 
with  the  contract  is  a  condition  precedent  to  the  vesting  of  the 
title  in  the  vendee.  The  parties  understand  that  the  vendee 
is  not  bound  to  accept  the  property  tendered,  except  upon  this 
condition.  This  the  vendee  is  to  determine  upon  the  receipt 
of  the  i»operty.  There  is  no  intention  that  a  defective  article 
should  be  accepted,  and  that  the  vendee  should  rely  upon  the 
covenant  for  his  indemnity.  The  latter  is  not  bound  to  re-^ 
ceive  and  pay  for  a  thing  that  he  has  not  agreed  to  purchase; 
but  if  the  thing  purchased  is  found  on  examination  to  be  un* 
sound,  or  not  to  answer  the  order  given  for  it,  he  must  imme- 
diately return  it  to  the  vendor,  or  give  him  notice  to  take  it 
back,  and  thereby  rescind  the  contract,  or  he  will  be  ivesumed 
to  have  acquiesced  in  its  quality.  He  cannot  accept  the  de- 
livery of  the  property  under  the  contract^  retain  it  after  an 
importunity  of  ascertaining  its  quality,  and  recover  damages 
if  it  be  not  of  the  quality  or  description  called  for  by  such 
contract.  It  is  understood  of  every  contract  for  the  future 
sale  and  delivery  of  an  article  of  merchandise,  even  without 
express  terms,  that  it  shall  be  of  merdiantable  quality;  and 
I  am  not  aware  that  it  has  ever  been  doubted  that,  upon  the 
delivery  of  property  pursuant  to  such  a  contract,  the  vendee^ 
by  retaining  the  property  without  notice  to  the  vendor,  waives 
all  remedy  upon  the  contract  for  any  breach  of  an  obligation 
implied  by  law. 

The  principle,  that  when  the  contract  of  sale  is  executoiy 
the  remedy  of  the  purchaser  to  recover  damages,  on  the  ground 
that  the  article  furnished  does  not  correspond  with  the  con- 
tract, will  not  survive  an  acceptance  and  retention  of  the 
property,  afber  opportunity  to  ascertain  the  defect,  without 
notifying  the  vendor,  is  well  suppcnrted  by  authority.  In 
FUher  v.  Samudaj  1  Camp.  190,  the  declaration  stated  thai 
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in  oonfliderntifia  tbat  the  plam^  had  undertaken  to  buy  of 
the  defendanta  a  oertain  quantity  of  beer,  to  be  shipped  to 
Oibraltar,  tbey  undertook  to  furnish  and  deliver  to  him  good 
and  sufficient  beer  for  that  purpose.  The  breach  alleged  was, 
that  the  beer  furnished  and  delivered  was  bad,  and  unfit  to  be 
shipped  to  Gibraltar,  etc.  The  proof  was,  that  the  beer  was 
delivered  in  May,  to  be  shipped  to  Qibraltar  the  following 
autumn,  and  in  July  it  was  discovered  to  be  of  bad  quality, 
and  unfit  for  the  purpose  intended.  The  earliest  notice  given 
to  the  defendants  was  in  December.  Lord  EUenborough  held 
thai,  "  under  these  circumstances  [retaining  the  beer  so  long 
without  notice],  the  plaintifi*  must  be  presumed  to  have  as- 
sented to  its  being  of  good  quality,  an,d  to  have  acquiesced  in 
the  due  performance  of  the  contract  on  the  part  of  the  defend* 
antSr"  In  Grimoldi  v.  WhiUj  4  Esp.  95,  the  defendant  con- 
tracted with  the  plaintiff  for  piqtures  at  oertain  prices, 
pursuant  to  specimens  exhibited.  The  pictipres  had  been  sent 
to  the  defendants,  who,  at  the  time  of  delivery,  had  objected 
to  the  execution  as  being  inferior  to  the  specizoens  exhibited; 
but  he  did  not  return  them.  In  cuwrnprit  to  recover  the  con- 
tract price  of  the  paintings,  the  defense  intended  to  bo  relied 
on  was,  the  inferiority  of  the  execution,  and  of  course,  of  value; 
and  the  defendant  was  proceeding  to  call  witnesses  to  asoer- 
tain  what  was  tha  real  value,  but  on  objeotLon  the  evidence 
was  excluded.  Lawrence,  J.,  said:  ''The  defendant  relies 
on  the  circumstance  that  they  [the  pictures]  are  of  an  exe- 
cution very  inferior  to  the  specimens  exhibited,  and  which  the 
plaintiff  imdertook  to  paint  conformable  thereto.  When  an 
artist  exhibits  specimens  of  his  art  and  skill  as  a  painter,  and 
affixes  a  oertain  price  to  them,  if  a  person  is  induced  to  order 
a  picture  from  an  approbation  of  such  specimens,  and  the  exe^ 
eution  of  it,  when  delivered^  is  inferior  to  the  specimen  ex- 
hibited, he  has  a  right  to  refuse  to  receive  it,  or  return  it,  as 
not  being  conformable  to  that  performance  which  the  painter 
undertook  to  execute;  but  if  he  means  to  avail  himself  d 
that  objectioni  he  must  return  the  picture, — he  must  rescind 
the  contract  totally.  Having  received  it  under  a  specific  con- 
tracti  he  must  either  abide  by  it  or  rescind  it  in  toto^  by  re- 
turning the  thing  sold;  but  he  cannot  keep  the  article  received 
under  such  a  specific  contract,  and  for  a  certain  price,  and  pay 
for  it  at  a  less  price  than  that  charged  by  the  contract" 

In  MUner  v.  TWbr,  1  Car.  &  P.  16,  a  person  contracted  to 
auppl^y  a  chandelier  sufficient  to  light  a  certain  room.    The 
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purchaser  kept  the  chandelier  six  months,  and  then  retnmed 
it.  He  was  held  liable  to  pay  for  it^  although  it  wbb  not 
according  to  the  contract  In  Sprague  v.  Blakef  20  Wend.  61, 
the  action  was  aasumprit  for  wheat  sold  and  delivered.  The 
proof  was,  that  the  defendant  had  agreed  to  purchase  the  whole 
of  a  crop  of  wheat  belonging  to  the  plaintiff,  estimated  to 
amount  to  between  three  hundred  and  four  hundred  bushels, 
to  be  delivered  at  a  place  on  Seneca  Lake,  for  which  the  de- 
fendant agreed  to  pay  one  dollar  per  bushel.  67  the  terms  of 
the  agreement  the  wheat  was  to  be  merchantable.  Subse- 
quently, a  part  of  the  wheat  was  delivered  at  the  place  speci- 
fied, and  received  by  the  defendant;  and  an  arrangement  was 
then  made  between  the  parties  that  the  residue  of  the  crop 
should  be  delivered  at  the  storehouse  of  one  Morgan,  in  Penn 
Yan.  In  pursuance  of  this  arrangement,  the  plaintiff  deliv- 
ered at  Morgan's  storehouse  about  twenty-eight  bushels  of  the 
wheat,  and  for  the  delivery  of  this  parcel  the  action  was 
brought,  the  defendant  refndng  to  pay  for  the  same.  It  was 
proved  that  Morgan  was  the  agent  of  the  defendant  in  receiv- 
ing wheat,  and  that  the  wheat  in  question,  together  with  other 
wheat,  was  taken  away  from  his  storehouse  by  the  defendant's 
boatmen.  The  defendant  attempted  to  set  up  the  inferior 
quality  of  the  wheat,  and  offered  to  prove  its  real  value,  with 
the  view  of  recouping  damages  for  a  breach  of  the  contract, 
but  the  evidence  was  rejected.  The  court  charged  the  jury 
that  if  they  were  satisfied  the  wheat  was  received  by  the  de- 
fendant or  his  agent,  they  would  find  for  the  full  contract 
price.  The  plaintiff  had  a  verdict  for  the  whole  contract 
price,  and  on  error  to  the  supreme  court  the  judgment  was 
affirmed.  The  supreme  court  cite  approvingly  the  case  of 
Fisher  v.  Samuda^  1  Camp.  190,  and  lay  down  the  doctrine 
that  although  by  the  terms  of  a  contract  an  article  agreed  to 
be  delivered  is  to  be  of  a  merchantable  quality,  still,  if  an  in- 
ferior article  be  delivered  and  accepted,  the  purchaser,  when 
called  upon  for  payment,  is  not  entitled  to  a  reduction  from  the 
contract  price  on  the  ground  of  the  inferior  quality  of  the  arti- 
cle. He  must  refuse  to  accept  it,  or  if  its  inferiority  be  sub- 
sequently discovered  he  must  return  it  or  require  the  purchaser 
to  take  it  back.  In  Hargous  v.  Stoney  6  N.  Y.  73,  it  was  held 
that  if  the  contract  was  an  executory  one,  to  furnish  goods  of 
a  particular  description,  the  purchaser  was  bound  to  examine 
them  when  received  and  opened,  and  to  have  returned  them 
if  the  quality  was  not  such  as  was  promised.    Not  having 
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done  so,  he  waived  all  objeotiona  on  acoount  of  defects  of 
quality.  In  Shields  v.  PetteCy  2  Sand.  262,  it  was  held  that  on 
a  sale  of  goods,  if  the  buyer,  on  receiving  a  part  of  the  qoan* 
tity  sold,  finds  they  are  not  of  the  kind  or  quality  which  his 
contract  entitles  him  to,  he  is  not  at  liberty  to  retain  rach 
part,  and  claim  damages  for  the  non-delivery  of  the  entire 
quantity.  Nor  can  he  require  the  delivery  of  the  residue, 
retaining  a  claim  for  damages.  He  must  either  receive  the 
article  as  it  is,  or  he  must  return  the  portion  delivered,  and 
then  enforce  his  claim  for  damages.  He  can  recover  no  dam- 
ages  if  he  refuse  to  return  the  part  delivered:  See  also  Howard 
V.  Hoey,  23  Wend.  350;  Hopkins  v.  Appleby,  1  Stark.  477;  2 
Kent's  Com.  480;  Parsons  on  Contracts,  475. 

The  case  of  Hopkins  v.  Appleby,  1  Stark.  477,  was  this:  The 
defendants,  soap-makers  in  Bath,  ordered  of  the  plaintiflb  in 
London  eight  sarrands  of  Spanish  barilla  and  four  sarrands  of 
salt  barilla,  which  the  plaintifTs  warranted  to  be  of  the  best 
quality.  The  order  was  given  in  October,  and  the  barilla 
reached  its  destination  in  December.  The  defendants  pro- 
ceeded to  use  it,  when  it  was  discovered  that  the  Spanish  ba- 
rilla was  of  inferior  quality.  They  continued,  however,  to  use 
it  without  complaint,  and  made  no  remonstrance  until  it  had 
been  wholly  consumed.  In  assumpsit  to  recover  the  price,  the 
defense  was  interposed  that  the  quality  was  not  as  contracted 
for,  and  that  the  defendants  had  paid  into  court  as  much  as 
the  barilla  was  worth.  The  plaintiffs  had  a  verdict  Lord 
EUenborough  said:  "  When  an  objection  is  made  to  an  article 
of  sale,  common  justice  and  honesty  require  that  it  should  be 
returned  at  the  earliest  period,  and  before  the  commodity  has 
been  so  changed  as  to  render  it  impossible  to  ascertain  by 

proper  teste  whether  it  is  of  the  quality  contracted  for 

It  was  incumbent  on  the  defendants  to  give  the  seller  an  op- 
portunity of  establishing  his  case  by  the  opinion  of  intelligent 
men  on  the  subject,  and  not  throw  a  veil  of  obscurity  over  it, 
and  debar  the  party  from  the  fair  means  of  ascertaining  the 
quality The  party  who  extinguishes  the  light,  and  pre- 
cludes the  other  party  from  ascertaining  the  truth,  ought  to 
bear  the  loss."  These  considerations  apply  with  great  force  in 
the  present  case.  The  tobacco  was  delivered  to  the  plaintiffs 
and  accepted  by  them  in  April,  1857,  and  the  first  notice  to 
the  vendor  of  any  defect  was  when  the  suit  was  commenced  in 
September,  1858.  The  plaintiffs  deprived  the  defendant  of  all 
opportuni^  to  ascertain  or  establish  the  actual  condition  of 
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the  tobi^cco  at  the  time  of  delivery.  Tobacco  is  an  article 
ordinarily  the  subject  of  immediate  sale  and  consumption, 
and  no  opportunity  was  given  to  the  vendor  to  test  the  claim 
of  the  plaintiffs  by  examination.  The  defendant  had  a  right 
to  suppose,  from  the  silence  of  the  plaintiffs,  that  they  assented 
to  the  quality  of  the  tobacco,  and  that  it  corresponded  with 
the  contract.  The  judgment  of  the  supreme  court  should  bo 
inffirmed. 

HoQBBOOM,  J.,  filed  a  dissenting  opinion. 

KuixiN,  J.,  concurred  with  Hogsbooh,  J. 

All  the  other  judges  being  for  affirmance,  judgment  aflbrmed* 


Ih  BuocTCttT  OonraAor  voh  Saui  ov  Pbbsonal  Pbofkbtt  Law  Tboumm 

IHAX  JbniCL%  WHXK   FUWUSHID,  SOALL   BM  MnaBAHTABIA:   Bowmd   T. 

ffoqft  3$  Am.  D^o,  57%  uid  note  576;  note  to  Brantley  y.  I%ma8,  73  Id.  268; 
note  to  Ottpy  ▼.  Rounireef  54  Id.  146;  Babeock  ▼.  Trice,  69  Id.  560;  and  ex- 
tended note  to  SeoU  t.  Six,  62  Id.  460,  ahowing  the  diatinotion  taken  between 
ezeentory  eontnoti  end  pwent  exeonted  eontnet^  ae  to  the  extent  of  war- 

Pmnr  of  PuMOUsn,  vixnm  Szwotokt  Qaara^Qr,  ab  to  Nonoi  avp 
IUtubn  ov  AiKnoLas  which,  when  xeoeived,  ave  not  merchantable,  and  where 
the  vendee  wishes  to  rescind:  See  Howard  ▼.  Hoey,  35  Am.  Dea  57%  and 
note  575^  in  which  several  points  of  the  tyUaXms,  eupra,  are  treated.  See  also 
Hoadhy  ▼.  Hmm,  76  Id.  167,  and  extended  note  to  BrpatUr.  Ubm^  74  Id. 
657-66%  on  reMiiaifln  of  oontraota  generally. 

Tan  VMXXQsrAMf  OAfV  haa  been  repe^ttedjy  ooqm^ent^  np«n  and  expUiaed 
See  NidioU  ▼.  Towimid,  7  Hon,  378;  WQodr^fy,  Petersou,  51  Barb.  265,  256 
ffarrU  v.  Bathlmth  2  Keyes,  315,  319;  Day  v.  Pool,  63  Barb.  514,  518-623 
WeUe  ▼.  Selwood,  61  Id.  244,  248;  Brown  v.  Burliatu,  4  Hon,  280;  and  has 
been  eited  in  the  following  authorities  to  the  poiut  stated:  Where  in  an  ez- 
eentory contrail  for  the  purchase  and  sale  of  personal  property,  there  is  no 
warranty,  express  or  implied,  an  aeceptance  by  the  vendee  after  exannnation, 
or  after  opportunity  for  an  examination,  in  the  absence  of  fraud,  is,  as  a  gen- 
eral rule,  oonclnsiye  of  an  assent  on  his  part  that  the  contract  has  been  com- 
plied with,  and  that  the  property  is  of  the  quality  contracted  for,  and 
precludes  a  recovery  for  any  defects  which  may  exist:  Dutebeae  Co.  v.  Hoard- 
kig,  49  N.  Y.  324;  Normmgion  v.  Cktok,  2  Xhomp.  k  0.424;  Gurmy  v.  AUatOk 
eCe,  R"y  Co.,  2  Id.  451;  S.  0.,  58  K.  T.  364,  to  the  same  point;  Stafford  v. 
Pooler,  67  Barb.  147;  OharUdU  etc  R.  R.  Co.  v.  Jee^,  44  How.  Pr.  448; 
OreenOud  v.  Schneider,  52  Id.  184;  ^eajle  v.  Hart,  4  Lans.  5,  7;  MtOomdek 
V.  Smmn,  45  K.  T.  268;  Bosk  v.  ShMm,  48  Id.  373;  Woodn^f  v.  Petonom, 
51  Barb.  255;  LeavemooHk  v.  Packer,  52  Id.  135.  The  vendee  must  immedi- 
ately, or  at  least  within  a  reasonable  time,  rescind  the  contract  by  givin^^ 
notice  of  defects,  and  retnming  or  offering  to  retnm  the  goods.  He  cannot 
f  retain  the  property,  and  afterward  daim  damages  by  action  or  recoupment 
for  inferior  quality.  A  use  and  conversion  of  the  property  withont  notice  of 
defeota  is  a  legal  waiver  ol  all  objeotians,  and  estops  any  oUum  for  damages; 
ffarrte  v.  Rathbun,  2  Keyes,  315;  Cfnrm^  v.  Atl(w^  etc  R^yCo.,5S  K.  7. 
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W;  S.  C,  2  nomp.  A  C.  451;  (%  ^^  MemfhU  ▼.  ^nmn  20  Walt  318; 
Lemfmnoorik  ▼.  Podber,  02  Bwb.  135;  VTootfrHf  t.  Pet$n(ni^  51  Id.  255; 
IFttMwr  T.  Wimer,  51 1^.  641;  JfeCT^rmfet  T»  Stuwrn,  45  K.  Y.  268;  yeajfU  ▼. 
Stiri;  4  Lus.  5,  7;  OrmUhai  T.  SdmeOer,  52  Hov.  Ft.  134;  i5<t^oi^  v. 
Popfar,  67  BwU  147;  Xoobi  t.  IROtoupN,  40  Wii.  381;  JhikhoB  Co.  v.  /Tani- 
fa0^  40N.  Y.  824;  Debf^  ▼.  2>e  Oramp,  1  Abb.  App.  503;  &  C,  3  Keyes, 
47I9  to  fh«  WD0  point;  Cbrpoilfar  ▼.  MkUmm,  65  Barb.  297;  Pomtroy  v. 
Alkw»  2  D«]j,  270;  He^dxter  t.  Lombard,  7  IcL  21;  ^oUm  ▼.  Cfancy,  41 
How.  Ft.  5;  ^orm4^0«Mi  t.  Cbd^  2  Tbomp.  A  0.  424.  Tbere  ia,  howerer,  no 
wdOBma^  for  ratoining  or  ctMag  to  return  wortbleaa  proporty  before  action 
brooghli  aa  where  grqpe-roota  are  dead  and  wortbleaa  when  offered  for 
aeceptaaoe:  8u>m  t.  Fnd,  6  Lane.  443.  Thia  ia  upon  thi)  principle  that  a 
randee  ia  not  boond  to  saoeiTe  and  pay  for  a  thing  tiiat  he  baa  not  agreed  to 
poxchaae:  Pomtnn  t.  8km»u  2  Daly,  270;  bat  the  r%ht  of  oomplaiiit  doaa  nol 
aorvive  the  aeoeptanoe  after  opportanity  to  aaoertain  the  defeet:  Gbiitfflr  t. 
Ikmf^am  Uflh  ^»  ^3  Hnn,  525;  Beet  ▼.  ShsUUm,  48  N.  Y.  873;  Nmgi^  t. 
Hairt,  4  Duia.  5, 7.  The  vendee^  howerer,  ia  not  boond  to  return  pwiperiiy 
warranted  in  an  ezecntory  oontraet  npoo  diaoorering  the  braabh:  Dan  ▼• 
PooJi  52  K.  Y.  421;  bat  he  may  retain  and  nee  the  aame  and  hare  hia  rem- 
edy npon  the  collateral  contract  of  warranty:  Id.;  (humfsif  r,  AHomMc  tie.  Mtf 
Ob.,  58  Id.  864;  ZuUbt  t.  J^oyei^  7  Hon,  542;  Da»  t.  BOmi^fw,  23  Id. 
243;  mchoU  ▼.  Toinwencf,  7  Id.  378;  People  r.  SUphtM,  51  How.  Pr.  249; 
Rnai  ▼.  i^cUer,  41  N.  Y.  494;  Hatilaimi  t.  /oAmom,  7  I)«Jy,  802.  Itiaonly 
in  caaee  of  exeentory  contracts,  and  without  wananty,  thai  a  porobaaer,  by 
accepting  and  retaining  goodi^  will  be  held  to  haTe  waiTod  all  dafeeta  in  their 
qnality,  where  a  reasonable  time  and  opportanity  for  eTaminaticn  haa  been 
giren,  and  he  fails  to  notify  the  seller  to  take  them  back:  MatremB  t.  Tkort^ 
km,  12  Jonea  ft  S.  415.  But  it  most  be  obaerved  that  an  expieaa  warranty 
accompanying  the  deliTery  of  property  npon  an  ezecatoiy  contract  ia  not  nn- 
Uwfal,  nor  against  pnblio  poUoy,  and  the  qneatien  in  anoh  oaaea  nuut  ther^ 
fore  be  one  of  interpretation,  whether  in  fact  aachacontraot  haa  been  entered 
into:  Parh  t.  Morris  Ax  etc  Co.,  54  N.  Y.  50a 

Where  goods  have  been  sold  on  an  execatory  contract  with  an  eipraaii  war- 
ranty, the  pnrchaaer^a  acceptance  ia  qoalified  by  the  warranty,  and  ia  to  be 
wet  I  lied  with  reference  to  it»  He  ia  not  only  not  boond  to  retnxm  the  goodai 
bat  he  haa  no  right  to  retnm  them,  and  the  vendor  ia  not  bocnd  to  reoeiTe 
them:  Rmai  r.  JSckler,  41  N.  Y.  484.  And  the  principal  caae  ia  not  inoooaiBt- 
ent  with  thia  Tiew,  far  it  doee  not  ^ply  to  caaea  of  warranty,  and  moat  be 
diatingniahed  from  aoch  oaaea;  PaHt$  r,  MorrU  J»  «fe.  Ca,  54  Id.  580;  ZmI- 
ht  ▼.  Boger9,  7  Hon,  542;  Ifkkoli  ▼.  Towuead,  7  Id.  878;  Metaenger  ▼.  PraU, 
8Lana.  235;  Fooi  t.  BmtU^,  44  N.  Y.  170;  Dotmrnr.  Dow,  57  Id.  22;  Oahm 
T.  Piatt,  8  Jonee  ft  8.  481.  In  ezeontoiy  aalea  of  goods  there  is  an  implied 
engagement  in  the  contract  itaeli^  that  the  article  aold  shall  be  merchantable: 
Newbery  v.  Waff,  3  Id.  Ill;  ffamtttom  r.  Oanyard,  3  Keyea,  46;  WkUe  v. 
Mitter,  7  Hon,  436;  or  if  add  lor  a  perticolar  porpoaa^  tbi^t  it  shall  be  snit- 
aUe  and  proper  for  anch  pnipoae:  Uaifkird  Hfg»  Co,  ▼.  AUcfh  53  N.  Y.  518; 
and  if  defectire  for  anch  paipcae^  the  rendee  may  retam  it,  and  recover  any 
snm  paid  thereon  with  intcffcet:  Woodle  v.  Whiney,  23  Wis.  56;  or,  after 
tender  of  it  to  the  yendor  and  hia  refnaal  to  receive  it  back,  he  may  aoU  it  at 
the  beat  price  he  can  obtain,  withoat  notice  as  to  time  and  place  of  sale: 
MernnotBY.NemTorkShUand  L€adCo.,40  1S^.Y.430.  Bot  if  the  vendee 
had  an  ofppcrtuiity  balore  porehaae  to  OTamiwe  the  airticle,  the  principal  caae 
ia  inifplicabla;  fmkr  v.  randpreiine,  5  l«na.  315.    Acceptance  of  guod* 
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under  an  ezeeatory  oontrMi  oaa  never  operate  ae  a  waiver  or  diediarge  of  a 
fnnd  praetioed  by  the  eeQer  upon  deliTery  to  indnoe  each  aooeptenoe:  WU- 
lard  ▼.  MerrtU^  46  Barb.  297.  Bat  an  aeceptanoe  of  property,  under  a  oon- 
traet  of  pnzchaBey  indnoed  by  fraud,  and  payment  lor  the  eame  with  knowl- 
edge of  the  fraud,  is  a  waiver  of  the  fraud,  and  of  all  ol(}ieitimis  whidi  might 
faaye  been  taken,  and  founded  thereon:  People  t.  Stefhtm,  71  N.  Y.  667. 
The  applicatfon  cKf  the  principal  case  must  also  be  distinguished  with  respect 
to  quantity  as  against  quality.  In  an  ezeeatory  contract  for  the  sale  of 
goods,  the  porchaser  may,  if  the  contract  be  severable  in  reqpect  to  the  de- 
livery, accept  and  nse  any  portions  as  delivered  withoat  waiving  any  right 
which  may  arise  from  a  deficiency  in  the  amoant  oltimately  delivered.  It 
is  otherwise  when  the  contract  is  a  unity,  and  all  the  goods  are  to  be  deliv- 
ered at  one  time:  Visaeher  v.  Oreenbank  etc  0(k,  11  Hon,  160.  And  althoagh 
the  vendee  is  boond  by  his  acceptance  of  a  portion  of  several  articles  con- 
traeted  to  be  add,  after  having  had  an  opportonity  to  ftTamine  them,  yet  the 
vendor  is  not  thereby  ezcased  from  the  non-fulfillment  of  his  contract  as  to 
the  residne  of  each  articles.  If  the  vendee  refase  to  receive  the  whole  of  the 
inferior  artieles,  or  any  part  of  them,  the  vendor  is  liable  in  damages  lor 
the  mm-fnlfiUment  of  Ids  contract  in  folL  He  cannot  relieve  himself  from  the 
fulfillment  of  the  contract  on  his  part»  by  inducing  the  vendee  to  accept 
some  part  of  the  articles  contracted  to  be  delivered:  Kipp  v.  Mqfer,  6  Hun, 
ill.  The  points  of  the  principal  case  are  summarized  in  Wettt  v.  Sehoood, 
61  Barb.  244;  Day  v.  PooJ;  63  Id.  614;  and  it  was  held  inapplicable  in  iforHi 
V.  BaMtm,  2  App.  Dec  833;  S.  a,  2  Keyea,  816)»  810,  to  the  same  point; 
Mmmmonr.  New  Twhahdamd  LeadCa.,  40 N.  T.  428. 


BbOWKBLL   V.   WiNNEBL 

[»HawTou,400L] 

AuoDusioir  OF  WBcmoff  Oomtbajot  ih  Matxbxal  Pabt,  withwt  Oonanr 
OF  Pijom^  DiBGHABon  Thxm  from  liability.  This  rule  applies  to  bills 
and  notes  as  weU  as  to  all  other  species  of  contract 

SiTKBAL  Pboiobsobt  Notb  18  HOT  Matbbiallt  Alterxd  by  the  addition 
of  the  name  of  another  person  as  maker,  without  the  knowledge  or  con- 
sent of  the  original  signer. 

Jonrr  Ain>  Sxvbial  Pbokubobt  Note,  Sionxd  bt  Two  Pxbsohb  as  MAg«»n^ 
IB  Matbbiallt  Altbbbd  by  the  addition  of  the  name  of  another  person, 
without  the  knowledge  and  assent  of  one  of  the  makers. 

OoMTBAcr  OF  Sbvbbal  Makbb  of  Notb  d  hot  Gbabobd  by  permitting 
parties  to  be  united  in  the  same  action  with  him.  It  is  still  a  several 
contract,  and  is  Joint  only  for  the  purpose  of  the  remedy  upon  it. 

Coubtt  Ooubt  mat,  OB  Appbal  fbom  Jubtiob'b  Coubt,  Modift  Jitbombbt 
according  to  the  justice  of  the  case,  without  regard  to  technical  errora. 

Gbbbbal  Tbbm  of  Sufbbxb  Ooubt  kat,  on  Appbal  fbom  Spboial  Tbbbc, 
Altbb  Judombht  of  such  special  term  in  the  interest  of  justiccb  n^lect- 
iqg  technical  errara. 

Ooubt  of  Appbalb  kat  Alebb  Judombht,  in  interest  of  Justiccb  disregard- 
ing technical  enrara. 

Appeal  from  a  jadgment  of  the  supreme  court  reversing 
Judgments  of  the  county  court,  and  of  a  justice  of  the  peaoa 
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The  actioD  before  the  justice  was  on  a  note  made  by  one  Bwin* 
erton,  dated  Jannaiy  21,  1856,  to  the  order  of  defendant, 
Winnie,  finr  the  som  of  fifty  dollars,  and  payable  with  interest 
on  April  1, 1866.  It  was  alleged  in  the  complaint  that  after 
the  note  was  made  it  was  delivered  to  Winnie;  that  Winnie 
afterwards,  on  or  abont  October  1, 1856,  applied  to  the  plain- 
tiff to  let  him  (Winnie)  have  the  money  on  it;  that  the  plain- 
tiff agreed  to  do  so  if  Winnie  wonld  sign  his  name  to  it,  or 
become  responsible  to  pay  the  same;  that  defendant  signed 
the  note,  and  ddiTered  it  to  the  plaintiff,  who  let  Winnie  have 
the  money  on  it;  that  forty-one  dollars  had  been  paid  on  the 
note;  and  that  ttie  balance  was  still  dne  thereon.  Defendant's 
answer  denied  the  whole  complaint,  and  set  np  as  defenses, 
payment,  usury,  want  of  consideration,  the  statute  of  limita- 
tions, and  that  the  plaintiff  was  not  tiie  owner.  These  facts 
were  substantially  proved  on  the  trial,  and  the  justice  ren* 
dered  judgment  on  the  note  for  $17.46  dami^ies,  and  $1.87  costs. 
This  judgment  was  affirmed  on  the  defendant's  appeal  to  the 
county  court  Defendant  then  appealed  to  the  general  term 
of  district  No.  7,  which  court  reversed  both  the  aforesaid  judg* 
ments,  on  the  ground  that  adding  the  name  of  Winnie  to  the 
note  B&er  the  note  had  become  operative  against  Giwinerton, 
without  the  consent  of  the  latter,  was  such  an  alteration  of  it 
as  avoided  it,  as  against  the  parties.  Plaintiff  then  appealed 
to  this  court  By  computing  interest  on  the  $60  from  the  time 
it  was  advanced  by  the  plaintiff  to  Winnie,  and  allowing  the 
payment  of  $41,  which  was  made  by  Swinerton,  the  amount 
due  from  the  defendant  at  the  time  of  the  judgment  would  be 
$14.31,  instead  of  $17.46  allowed  by  the  justice,  $17.45  being 
the  amount  due  on  the  note,  computing  interest  frt>m  its  date, 
after  deducting  the  payment  of  $41  above  mentioned. 

James  8.  Angle j  for  the  appellant 

John  Van  VooThiSy  Jr.^  for  the  respondent. 

By  Court,  Mullin,  J.  It  has  been  too  long  and  too  well 
settled  to  be  open  for  discussion,  that  an  alteration  of  a  written 
contract  in  a  material  part,  without  the  consent  of  the  parties, 
discharges  thorn  from  liability.  This  rule  applies  to  bills  and 
notes  as  well  as  to  all  other  species  of  contract. 

It  was  held  in  England,  in  Gardner  v.  Walehy  32  Bug.  L.  & 
Eq.  162,  that  the  addition  of  the  name  of  a  person  to  a  joint 
and  several  promissory  note,  signed  by  two  as  makers,  without 
ihe  knowledge  and  assent  of  one  of  them,  was  such  a  material 
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altemtum  as  avoided  tho  note.  The  same  principle  was  ap» 
plied  in  this  state,  in  Chapp^U  r.  Spencer,  23  BiMrb.  5S4,  and  in 
Edwards  on  Bills,  681. 

In  these  oases,  and  in  others  which  aught  be  eited,  the 
notes  alleged  to  be  altered  were  in  terms  joint  and  several. 
Bnt  I  have  found  no  case,  and  none  haa  been  cited*  holding 
that  a  name  added  to  a  several  note  is  such  a  material  altera- 
tion as  avoids  it;  and  upon  principle,  I  can  perceive  no  reason 
why  it  shonld  be  so  held. 

A  note  writtw  ''  I  promise  to  psy^^  etc.,  can  never  be  made 
a  joint  contract,  however  many  names  may  be  added  to  it. 
The  law  permits  an  action  against  the  makers  as  upon  a  joint 
or  several  contract,  bnt  the  contract  itself  is  not  changed.  The 
liability  of  the  first  signer  is  the  same,  however  many  may  be 
jdned  in  the  action  with  him.  The  note  continues  to*be  pay- 
able on  the  same  day,  at  the  same  place,  and  to  the  same  per- 
son, and  for  preciBely  the  same  amount;  and  if  there  are  any 
other  parts  of  the  obligation  which  can  be  considered  material 
in  the  sense  that  an  alteration  in  that  respect  vitiates  the  note, 
I  am  unable  to  comprehend  it.  Permitting  parties  to  be 
united  in  the  same  action  with  a  several  maker  does  not 
change  the  contract.  If  that  were  so,  the  law  of  1831,  which 
permitted  all  the  parties  to  a  bill  or  note  to  be  united  in  the 
same  action,  would  have  been  unconstitutional,  as  impairing 
the  obligation  of  existing  contracts,  for  then  every  bill  or  note 
then  in  existence  would  have  been  rendered  void,  unless  ac- 
tions thereon  were  prosecuted  under  the  previous  law.  But  no 
one  supposed  it  was  not  entirely  competent  for  the  legislature 
to  regulate  the  mode  of  enforcing  such  contracts  by  uniting 
such  and  so  many  of  the  parties  in  one  action  as  it  deemed 
proper.  But  it  may  be  said  that  in  the  case  of  notes  and  bills^ 
the  contract,  although  in  form  several,  yet  when  signed  by  two 
or  more  persons  it  may  be  sued  upon  as  a  joint  or  several 
paper,  is  a  rule  of  law  which  becomes  a  part  of  the  contract, 
and  tiie  contract  is  to  be  construed  in  reference  to  it  Thia 
consideration  does  not  change  it.  It  is  still  a  several  contract, 
and  is  joint  only  for  the  purpose  of  the  remedy  upon  it 

Again,  if  a  several  note  is  avoided  by  adding  thereto  the 
name  of  another  as  maker,  without  the  consent  of  the  first 
signer,  who  should  be  permitted  to  avail  himself  of  the  objec- 
tionf  Not  the  last  signer,  surely,  for  as  to  him  the  oontraoi 
only  takes  effect  from  the  day  of  transfer  and  to  the  amount 
he  receives.    His  contract  is  not  identical  with  that  of  the- 
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first  maker,  and  Bigning  by  the  eecond  maker  does  not  and 
cannot  varj  the  contract  of  the  first:  Cobb  v.  TiiuBy  10  N.  Y. 
198,  and  cases  cited.  Whatever  right  the  first  maker  may 
have  to  complain,  the  second  can  have  none. 

The  case  of  Partridge  v.  Colby,  19  Barb.  248,  decides  the 
<|UC8t]on  under  consideration  in  accordance  with  the  foregoing 
views.  But  that  case  was  overruled  by  the  case  of  ChappeU 
V.  Spencer,  23  Id.  584.  Although  that  case  has  not  been  itself 
overruled,  yet  this  court,  in  Cobb  v.  TitUBj  10  N.  Y.  198,  came  to 
a  conclusion  wholly  at  war  with  that  case,  and  must  be  under- 
stood  as  overruling  it  and  the  cases  on  which  it  rests.  In  Cobb 
v.  TUuSy  siipm,  the  note  was  made  by  Viele,  payable  to  Robert 
Titus,  or  order,  and  delivered  to  him  for  a  valuable  considera- 
tion. Titus  applied  to  the  plaintiff  to  raise  the  money  upon 
it,  who  refused  to  let  him  have  it  unless  he  would  get  O.  N. 
Titus  to  indorse  or  sign  it  as  security..  O.  N.  Titus  did  sign 
it  as  security,  and  the  plaintiff  paid  tiierefor  fifteen  dollars  less 
than  its  fiftoe.  The  note  was  on  interest  Viele  and  O.  N. 
Titus  were  sued;  the  former  permitted  judgment  to  pass 
against  him,  and  the  latter  defended.  There  was  judgment  for 
the  plaintiff  for  the  amount  advanced  on  the  note  by  the  plain- 
tiff, and  the  case  came  to  this  court  on  appeal.  Justice  Allen, 
in  his  opinion,  which  was  adopted  as  the  opinion  <tf  this  court, 
says:  "The  note  is  none  the  less  the  several  note  of  Viele,  and 
valid  as  such,  because  the  defendant  has  subscribed  his  name 
to  it  as  surety,  and  thus  become  collaterally  liable  for  its  pay- 
ment. A  difficulty  might  arise  in  treating  it  as  a  joint  note, 
but  that  is  obvfiited  in  this  case.'' 

Although  the  point  does  not  appear  to  have  been  distinctly 
presented  in  the  case  of  Cobb  v.  IKtus,  10  N.  Y.  198,  that  add- 
ing the  name  of  0.  N.  Titus  was  such  an  alteration  of  the  note 
as  avoided  it,  yet  the  court  could  not  have  decided  the  case 
in  favor  of  the  validity  of  the  note  without  meeting  and  dis* 
posing  of  that  question.  It  could  not  have  been  valid  against 
Viele,  as  Justice  Allen  says  it  was,  if  the  addition  of  the  name 
of  Titus  rendered  it  void. 

The  case  of  Cobb  v*  Titm,  10  N.  Y.  198,  was  understood  by 
the  supreme  court  in  Burton  v.  Baker,  31  Barb.  241,  as  hold- 
ing that  the  addition  of  a  maker  did  not  vitiate  the  note,  and 
such,  it  seems  to  me,  should  be  the  law,  especially  as  between 
the  holder  and  the  last  signer  of  the  note. 

The  judgment  of  the  supreme  court  must  be  reversed,  and 
that  of  the  county  court  and  of  the  justice  affirmed.     But  as 
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the  plaintiir  was  only  entitled  to  recover  the  money  paid  by 
him,  and  interest,  deducting  therefrom  all  payments  made  by 
the  first  signer,  the  judgment  of  the  justice  was  for  too  much. 
Instead  of  being  for  $17.45  damages,  it  should  be  for  $14.31;, 
and  unless  the  plaintiff  will  stipulate  to  allow  this  sum  in  re- 
duction of  the  judgment,  the  judgment  of  the  supreme  court 
must  be  affirmed. 

The  county  court  had  authority,  under  section  366  of  the- 
code,  to  modify  the  judgment  according  to  the  justice  of  the- 
case,  without  regard  to  technical  errors.  The  general  ttirm. 
has  the  same  power:  Stoats  v.  Hudson  River  R.  R.  Co.y  23  How. 
Pr.  463;  Fidds  v.  Jtfoul,  15  Abb.  Pr.  6.  This  court  has  the 
same  power:  TOJUm  v.  Kingston  it.  Ins.  Co.y  5  N.  Y,  405;  Clunk- 
teau  y.  Suydanij  21  Id.  179. 

The  judgment  of  the  general  term  must  be  affirmed,  unless 
the  plaintiff  will  stipulate  to  deduct  from  the  judgment  of  the- 
justice  the  sum  of  $8.14  as  of  the  day  the  judgment  was  ren- 
dered by  the  justice,  in  which  event  the  judgment  of  the  su- 
preme court  must  be  reversed,  and  that  of  the  justice  and  of 
the  county  court  affirmed  as  modified. 

All  the  judges  concurring,  judgment  accordingly. 


Matzrul  Aiakration  of  Wbiiten  GosTRAor  wiTHwr  Ctomr  or 
PARTIX8,  ErraoT  09,  particularly  aa  to  negotiable  inatnunantB:  See  note  to* 
Fay  V.  Sndth,  79  Am.  Deo.  754;  note  to  Wmm$(m  ▼.  SmUh,  78  Id.  486;  Hcl- 
land  r.  Hatch,  71  Id.  363»  and  note  369;  Ame$  y.  CoHmm,  71  Id.  723;  Hmm- 
ffhreys  r.  OmUaw,  38  Id.  499,  and  note  501. 

Immatebux  Altbratiov  09  Wbittkn  CoHTKAcr  does  not  affect  it.  For 
iUnatrationa,  eoe  StrtOJtera  ▼.  KendcUl,  80  Am.  Dec.  CIO;  Jhtil  v.  Koark,  65  Id. 
127,  and  oases  dted  in  note  thereto  illustrating  cases  of  both  material  and 
immaterial  alterations;  note  to  Amea  t.  Oolbum,  71  Id.  724;  Eddy  v.  Bondp 
36  Id.  767. 

CHAvanro  Jocrr  and  Sktxral  pRomasoRT  Nora  oro  Jonrr  Oira  n- 
Mateiiial  alteration  of  the  instniment:  Humpkrt^  ▼.  (hmlhw,  38  Am.  Dee. 
499. 

The  PBnroiPAL  oass  was  citcd  in  each  of  the  following  anthorities  and  to- 
the  point  stated:  The  sapreme  coort,  on  appeal  from  a  connty  coort,  ha9> 
authority  to  correot  the  judgment  by  conforming  it  to  the  pleadings  in  the- 
amount.  In  such  a  case,  it  is  the  duty  of  the  coort  to  rererse  for  the  eno* 
neous  part^  and  affirm  as  to  the  xesidne:  Weed  t.  Lee,  SO  Barb.  S65;  rai» 
Slyck  V.  SneS,  6  Lens.  302;  Davia  v,  Chaywm,  4  Daly,  222.  The  same  right 
and  duty  appertain  to  the  coonty  court;  and  if  that  odart  fails  to  ezerob» 
tho  rlc;lxt,  it  is  the  duty  of  the  supreme  oonrt  and  the  court  of  appeals  to 
modify  and  correct  the  judgment  of  the  Justice:  Weed  T.  Lee,  50  Barb.  S55; 
But  whore  a  recovery  has  been  had  upon  distinct  and  separate  items^  the- 
judgment  should  be  roYersed  only  as  to  the  erroneouj  items,  and  affirmed  ae 
to  the  residue,  and  upon  condition  that  plaiatiff  oonsenti  to  forego  hb  daiuk 
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to  reoorer  tliem:  WMkmi  ▼.  Kmmid^,  99  N.  Y.  468;  Alov  ▼.  J>€Kri8,  6fr 
Barb.  402.  Tk9  additian  ol  two  luanm  to  a  promlasory  note  m  makers,  after 
its  execatUm  and  deliTery,  vHlMNit  the  kaowledge  or  oonaent  of  a  person  wlio 
prav^ioQsly  espied  it  as  a  rarcty  lor  tlie  origpbal  maker,  is  a  material  altera- 
tion of  the  instroment  aa  against  soeb  snre^,  and  fomiaheB  him,  at  his  dee- 
tton,  with  »  valid  defense  to  the  note:  MeVectn  r.  SeoU,  46  Id.  385.  Bat 
adding  a  name  to  a  note  aa  an  additional  soxety,  with  the  assent  of  the  payee, 
and  with  the  assent  and  at  the  request  of  the  personal  representative  of  the 
original  snrety,  and  iriA  the  agrsemant  that  the  estate  should  not  be  re- 
leased, is  not  sneh  an  altanitioii  as  will  release  the  estate  of  the  original 
surety:  VcUa  t.  Ormmf  43  Lid.  376.  Where  the  payee  of  an  individual  prom- 
issory note,  after  its  delivery  to  him,  indnoes  another  person  to  sign  it,  it  will 
be  held,  in  an  action  against  the  maker  by  an  innocent  holder,  that  the  altera- 
tion ii  not  matsrialy  and  wiU  not  aflbet  the  validity  of  the  note:  Oani  v.  MUktp 
1  Hun»  506;  8.  01,  311ieiiip.  &  a  634.  These  oases  show  that  the  anthori- 
ties  upon  tUs  sobjeet  are  <wBfliintfaig.  As  opposed  to  the  principal  case,  it  is 
hddin  TraOaof  v. /svefll  21  Ohio  St.  171,  thftt »  pcomissoKy  note  in  the  icarm, 
"I  promiss^*  etOL»  and  sfpied  bj  several  partiss  as  makers^  is  Joint  as  well  as 
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nr  Om  of  ABomnoH,  Who  iB.»If  penon  being  tried 
CO  aa  indietmsnl  for  giving  msdicine  to  produce  a  miscarriage  tries  to 
diow  that  aaolher  was  the  father  of  the  child  of  which  the  proaocutriji 
was  moeMt,  the  preseention  may  oall  the  latter  to  prove  that  he  had  no 
intereoorse  with  the  womaiL 

Wcnuv,  TO  Whom  liDUGDns  wzbb  ADimnvnBKD  to  Pboduom  Mugab- 
UAOB  is  viotim  rather  than  aa  accomplice;  even  if  deemed  accomplice 
she  is  competent  for  proeeontion  as  a  witness  against  the  accused;  and 
her  tsstjmony  does  not  require  oorroboration  where  it  establishes  satis- 
fsetcry  proof  of  gnilt. 

Whiui  iroT  QwKEkAJLLT  Ddgbbit  lOB  JuBT  TO  Oowxor  UPOH  Uhsuftostbd 
TmiMOBT  or  Aooomfuob,  it  is  not  the  law  that  a  eonvietion  upon  such 
testinumy  can  in  no  case  be  had. 

Wbbbs  WmnsB  bab  Swobb  DinriBXinLT  ufov  Sim  Podit  on  Fobmib 
OoQAnoBy  his  testimony  should  remain  in  the  caas^  to  be  considered  by 
the  Jury  in  conneotioa  with  the  other  evidenoe^  under  such  prudential 
laatmotiotts  as  may  be  given  by  the  courts  and  subject  to  the  determina- 
ticQ  of  the  court  having  junsdiction  to  grant  new  trials  in  oases  of  ver- 
dicts against  evidsnoe.  The  Judge  is  not  to  proooonoe  the  witness 
incompetent^  sttd  order  his  testimony  stricken  out  and  wholly  excluded 
from  oonsideration  as  though  he  had  been  convicted  of  a  crime  rendering 
hhn  incompetent  to  testify  as  a  witness. 

Ibp-oohtbavzction  bt  WirBBSB  or  EvnxmcB  ni  F6bmib  Trial  goes  to 
DncBXDir  Hnc,  but  the  Jury  may  consider  his  evidenoe  for  what  they 
think  it  is  worth. 

PiiAiMTEFF  in  error  was  convicted  for  advising  and  procuring 
one  Susanna  Onyer,  a  pregnant  woman,  to  take  a  certain 
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medicine,  called  '^Dr.  Johnsbti's  French  Female  Pills/'  with 
intent  thereby  to  procure  her  miBcaniage.  She  was  the  prin- 
cipal witness  for  the  pioseimtion,  uid  from  her  testimony  it 
appeared  that  she  became  pregXiant  by  the  defendant  on  March 
30, 1861;  that  in  May  following,  she  having  communicated  the 
fact  to  him,  he  gave  her  a  box  of  Johnson's  Female  Pills,  and 
told  her  to  take  them;  that  they  would  '* miscarry  the  child"; 
that  she  took  four  of  the  pills,  and  not  fe^lifig  well  afterwards 
she  took  no  more.  This  occurred  in  £rie  County,  New  York. 
Prior  to  her  confinement  she  went  to  Goderich,  Canada,  where 
her  husband  was;  and  while  there  the  defendant  sent  her  a 
trunk  of  clothing  which  she  had  left  b^nd,  and  which  con- 
taincd  another  box  of  the  same  pills.  She  took  none  of  them, 
however,  and  was  afterwards  delivered  of  a  child.  The  first 
box  of  pills  was  produced  in  court,  and  identified  as  having 
been  received  from  him.  One  of  defendant's  letters  to  her  was 
also  given  in  evidence.  It  mentioned  the  sending  of  the 
clothes,  but  did  not  refer  to  the  box  of  pills.  She  admitted, 
on  her  cross-examination,  that  she  had  stated  that  the  father 
of  the  child  was  one  Dwight  Hodge,  and  the  fact  that  she  had 
so  stated  was  proved  by  another  witness.  She  further  admitted 
in  her  testimony,  that  on  an  examination  in  a  proceeding 
against  the  defendant  before  certain  magistrates,  under  the 
statute  respecting  the  support  of  bastard  children,  she  had 
testified,  as  a  witness,  that  she  had  not  had  connection  with 
any  man  except  the  defendant  for  a  year  and  a  half;  that  she 
had  not  ]md  connection  with  her  husband  since  she  separated 
from  him  some  years  before;  that  she  had  never  been  in 
Goderich,  in  Canada;  and  that  she  had  never  told  any  one 
who  the  father  of  the  child  was  until  after  it  was  born;  all  of 
which  statements  she  admitted  to  be  untrue.  It  was  proved  by 
another  witness  that  Susanna  rode  out  with  the  defendant  on 
March  30th,  that  being  the  occasion  on  which  slie  swore  that 
the  iutercoursc  took  place  by  which  she  became  pregnant. 
Defendant's  cross-examination  of  one  of  the  witnesses  for  the 
prosecution  showed  that  Mrs.  Guycr  had  resided  for  some 
time  at  the  same  house  in  which  D.  Hodge  lived,  and  that 
there  were  opportunities  for  him  to  hiive  gone  to  her  lodging* 
room  in  the  night  without  it  being  known.  Hodge  was  called 
by  the  prosecution,  who  offered  to  prove  by  him  that  he  had 
never  had  sexual  intercourse  with  Susanna  Guyer.  Defend- 
ant's counsel  objected.  The  court  then  inquired  of  thd  defend- 
ant's  counsel  whether  he  intended  to  claim  that  such  intercourse 
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had  taken  place.  The  answer  was,  that  he  should  so  claim. 
The  objection  was  oyermled  by  the  court,  and  the  witness 
llodge  denied  that  he  had  ever  had  such  intercourse.  The 
prosecution  having  closed,  the  defendant's  counsel  requested 
the  court  to  charge  that  the  defendant  ought  not  to  be  convicted 
on  the  uncorroborated  testimony  of  Suaanua  Guyer.  for  the 
reason  that  she  was  an  accomplice;  anti  .  \dttujM,  oy  her  own 
confession,  she  had  been  guilty  of  perun  ,»u.d  Wa4  therefore 
unworthy  of  credit.  The  court  refused  to  give  this  request, 
but  did  charge  that  the  fact  that  the  woman  had  sworn  differ- 
ently on  the  former  occasion  was  a  strong  circumstance  tending 
to  discredit  her  testimony;  but  that  if,  after  taking  these  cir« 
cumstances  into  consideration,  in  connection  with  the  other 
matters  testified  to  by  her  and  the  other  witnesses,  and  prop- 
erly weighing  all  the  testimony  in  the  case,  they  were  satisfied, 
beyond  a  reasonable  doubt,  that  the  defendant  was  guilty  of 
the  ofiense  charged,  it  would  be  their  duty  to  convict  him. 
But  tliat  if,  after  carefully  looking  at  the  testimony,  a  reason- 
able doubt  should  fairly  arise,  it  would  be  their  duty  to  acquit 
him ;  and  that  the  credit  to  be  given  to  the  woman  was  peculiarly 
a  question  for  them.  Defendant's  counsel  also  requested  an 
instruction  to  the  efiect  that  if  she  was  uncorroborated  in  her 
testimony  it  would  be  unsafe  to  convict  the  defendant,  on  ac- 
count of  her  being  an  accomplice,  and  because  she  had  sworn 
fidsely  on  the  former  occasion,  and  that  they  ought  to  acquit 
him.  The  court,  however,  declined  to  give  any  diOerent  or  fur- 
ther charige,  and  the  defendant's  counsel  excepted  to  the  ruling 
against  him  on  all  these  points.  Verdict,  and  judgment  for 
three  months'  imprisonment  at  hard  labor.  Defendant  brought 
error  on  a  bill  of  exceptions  to  the  supreme  court,  which 
affirmed  the  judgment.  Upon  this  judgment  of  affirmance  a 
writ  of  error  was  brought. 

W,  Dorsheimer,  for  the  plaintiff  in  error. 
C.  C  Torrancej  for  the  defendant  in  error. 

By  Court,  Denio,  C.  J.  There  was  no  well-founded  objection 
to  the  testimony  of  Hodge  against  the  reception  of  which  the 
defendant  excepted.  It  was  a  material  fact,  if  it  was  a  fact, 
that  the  defendant  was  the  father  of  the  child  of  which  the 
prosecutrix  was  enceinte.  It  would  afford  a  motive  on  his  part 
for  the  commission  of  the  offense  imputed  to  him  in  the  indict- 
ment, as  that  would  tend  to  shield  him  from  the  probable  con- 
sequences of  his  misconduct.  The  woman  had  sworn  positively 
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that  the  defendant  was  the  father;  but  her  testimony  on  that 
point  was  much  shaken  by  the  prior  statements  which  she  ad* 
mitted  she  had  made,  and  which  were  otherwise  proved,  which 
charged  Hodge  as  the  father.  These  statements  of  hers,  though 
well  calculated  to  impair  her  credit,  had  no  legal  tendency  to 
Implicate  Hodge,  for  they  were  not  made  on  oath,  but  were 
mere  hearsay.  If  this  were  all  the  foundation  which  had 
been  laid,  it  would  not  have  been  competent  for  the  prose- 
cution to  have  examined  Hodge  to  establish  the  fact  that  he 
was  not  the  father.  There  was  not,  thus  far,  any  more  occa^ 
sion  for  exonerating  him  than  any  other  person,  and  the  testi- 
mony would  have  been  idle,  and  it  might  have  beenmischievous. 
But  the  defendant  had  given  some  evidence,  by  the  cross-ex- 
amination of  one  of  the  witnesses  for  the  prosecution,  tending, 
in  a  very  slight  manner  it  is  true,  to  show  an  intercourse  with 
Hodge.  Standing  alone  it  would  not  have  amounted  to  any- 
thing, but  it  indicated  the  line  of  defense  which  the  accused 
designed  to  pursue.  The  court,  before  deciding  upon  the 
competency  of  the  question  put  to  Hodge,  inquired  of  the  de- 
fendant's legal  advisers  whether  they  intended  to  claim  that 
there  had  been  an  illicit  intercourse  between  the  prosecutrix 
and  Hodge,  and  they  avowed  that  such  was  their  intention. 
The  question  whether  Hodge  was  the  father  of  the  child  hence* 
forth  became  one  of  the  subordinate  issues  in  the  case,  and  the 
question  to  Hodge,  bearing  directly  and  conclusively  upon  that 
point,  became  not  only  competent,  but  was  quite  important 
It  is  not  a  sufficient  answer  to  this  view  that  the  testimony  by 
which  the  defendant  claimed  to  implicate  Hodge  was  insuffi- 
cient for  that  purpose.  It  had  been  given  by  the  defendant^ 
and  had  been  received  without  objection.  It  was  before  the 
jury,  and  might  have  been  the  subject  of  comment  by  the  de- 
fendant's counsel.  Indeed,  they  gave  notice,  in  substance, 
that  they  should  rely  upon  it  to  show  that  Hodge,  and  not  the 
defendant,  might  have  been  the  father,  and  thus  to  take  away 
or  diminish  the  probability  that  the  defendant  would  take 
steps  to  remove  the  consequences  of  the  intercourse.  If  the 
declaration  of  the  counsel,  in  their  answer  to  the  court,  is  to  be 
understood  as  a  statement  that  they  should  claim  that  there 
had  been  intercourse  with  Hodge  upon  other  evidence  to  be 
afterwards  given  by  the  defense,  the  denial  of  Hodge  would 
still  have  been  competent;  for  it  was  within  the  discretion  of 
the  court  to  prescribe  the  order  of  the  testimony,  and  there 
would  be  no  error  in  allowing  a  witness  to  rebut,  by  way  of 
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anticipation,  a  defense  which  the  other  party  avowed  he  should 
set  up  and  attempt  to  prove.  In  either  view,  error  cannot  be 
predicated  on  this  ruling. 

The  position  that  an  acquittal  should  have  been  directed 
on  the  ground  that  the  female  was  an  accomplice  and  was  not 
corroborated  in  her  testimony,  was  not  urged  in  the  argument, 
though  taken  on  the  trial.  It  could  not,  however,  have  been 
sustained.  She  did  not  stand  legally  in  the  situation  of  an 
accomplice;  for  although  she  no  doubt  participated  in  the 
moral  offense  imputed  to  the  defendant,  she  could  not  have 
been  indicted  for  that  offense.  The  law  regards  her  rather 
as  the  victim  than  the  perpetrator  of  the  crime:  Bex  v.  Bar^ 
gravey  5  Car.  &  P.  170;  Qwsen  v.  Boyes^  1  Best  &  S.  311;  101 
Eng.  Com.  L.  809.  But  if  she  had  been  an  accomplice  in  the 
strict  sense  of  that  term,  the  direction  asked  for  could  not 
properly  have  been  given.  Although  it  is  not  generally  dis- 
creet for  a  jury  to  convict  upon  the  unsupported  testimony  of 
an  accomplice^  it  is  not  the  law  that  a  conviction  upon  such 
testimony  can  in  no  case  be  had:  People  v.  Costello,  1  Denio, 
83,  and  cases  cited  by  Beardsley,  J.;  People  v.  Dyle^  21  N.  Y. 
678;  Queen  v.  Boyee^  iupru. 

The  point  most  earnestly  insisted  on  before  us  was,  that  the 
Jury  should  have  been  instructed  to  acquit  the  defendant  on 
account  of  the  false  testimony  which  the  principal  witness 
admitted  she  had  given  upon  her  examination  before  the 
magistrates.  Upon  this  position  there  is  a  case  which  looks 
like  an  authority  favorable  to  the  defendant.  In  Du/nlop  v. 
Patterson^  6  Cow.  248,  a  judgment  of  the  court  of  common 
pleas  in  a  civil  case  was  reversed  because  a  witness  for  the 
plaintiff,  who  alone  proved  the  case  against  the  defendant, 
had  testified  in  a  former  suit  upon  the  material  question  in« 
volved  in  the  issue  directly  contrary  to  the  testimony  which 
he  gave  in  that  case.  A  motion  for  a  nonsuit  was  denied, 
and  the  jury  were  charged  that  the  witness  was  competent, 
and  that  the  jury  might  give  that  weight  to  his  testimony  which 
they  thought  it  demanded.  The  opinion  of  the  supreme  court, 
on  reversing  the  judgment,  delivered  by  Mr.  Justice  Wood* 
worth;  contains  several  expressions  which  indicate  that  in  the 
opinion  of  the  learned  judge  it  was  a  conclusion  of  law  that 
a  witness  so  impeached  could  not  be  credited,  and  that  the 
duty  of  the  court  was  to  direct  that  his  testimony  should  be 
wholly  disregarded ;  while  there  are  other  parts  which  convey 
the  idea  that  the  error  was  in  not  sufficiently  cautioning  the 
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jury  against  the  dangerous  character  of  such  testimony.  It 
is  Huid,  for  instance,  that  the  court  ought  to  have  charged  the 
jury  that  the  testimony  of  the  witness  was  so  strongly  im- 
peached as  to  justify  them  in  disregarding  it  altogether;  that 
the  unsupported  testimony  of  a  single  witness,  who  swore  at 
one  time  in  direct  contravention  to  the  testimony  given  by 
him  at  another,  in  relation  to  the  same  transaction,  was  not 
-entitled  to  credit,  and  ought  not  to  be  regarded.  In  another 
place  it  is  said  that  no  reason  whatever  was  assigned  by  the 
witness  for  his  prevarication 'and  disregard  for  truth,  and  that 
be  was  not  therefore  a  credible  witness,  unless  supported  as 
to  the  material  fact  which  he  attempted  to  establish.  It  is  to 
be  implied  from  this  that  if  he  had  explained  his  self-contra- 
diction in  some  reconcilable  way,  or  if  he  had  been  supported 
to  some  extent  as  to  the  material  fact,  his  testimony  might 
then  have  been  taken  into  consideration  and  estimated  by  the 
jury  at  what  it  should  have  been  considered  worth.  And 
there  is,  moreover,  an  implication  that  if  a  more  cautious 
charge  had  been  given,  and  the  testimony  had  still  been  left 
to  the  jury,  there  would  have  been  no  error  in  law.  ^  This  I 
think  leaves  the  question  of  law,  as  to  the  character  of  such 
testimony,  in  a  very  unsatisfactory  position.  The  true  ques- 
tion is,  whether,  when  it  appears  that  the  witness  has  sworn 
differently  upon  the  same  point  on  a  former  occasion,  he  is  to 
be  pronounced  by  the  judge  to  be  incompetent,  and  his  tes- 
timony stricken  out  and  wholly  excluded  from  consideratioui 
as  though  he  had  been  convicted  of  a  crime  rendering  him 
incompetent  to  testify  as  a  witness,  or  whether  the  testimony 
remains  in  the  case,  to  be  considered  by  the  jury  in  connection 
with  the  other  evidence,  under  such  prudential  instructions  as 
may  be  given  by  the  court,  and  subject  to  the  determination 
of  the  court  having  a  jurisdiction  to  grant  new  trials  in  cases 
of  verdicts  against  evidence.  In  my  opinion,  the  latter  is  the 
correct  principle  of  law. 

If  the  testimony  of  such  a  witness  were  by  law  unfit  to  be 
considered,  no  amount  of  consideration  or  of  intrinsic  proba- 
bility or  coherence  of  circumstances  or  explanation  of  the 
former  testimony  would  carry  it  to  the  deliberations  of  the 
jury.  But  the  contrary  of  this,  as  I  have  said,  is  clearly  im- 
plied by  the  opinion  we  are  considering.  That  case  can^  I 
think,  only  be  sustained,  if  at  all,  by  considering  the  reversal 
as  based  upon  an  error  of  the  court  of  common  pleas,  in  its 
instruction  upon  the  weight  to  be  attached  to  the  evidence  of 
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the  witness  who  was  impeached  by  hia  former  testimony.  It 
was  not  decided  that  such  testimony  could  not  be  considered 
at  all,  but  only  that  the  jury  would  be  justified, — that  is,  thai 
they  had  the  right  to  disregard  it  under  the  circumstances  of 
the  case.  The  court  could  not  go  further  without  usurping 
the  domain  of  the  jury;  for  to  them  the  law  has  intrusted  th» 
right  of  determining  upon  the  credibility  of  witnesses.  I 
quite  agree  that  it  is  the  duty  of  the  court,  in  such  cases,  U> 
be  sedulous  in  guarding  the  jury  against  hastily  or  inconsid- 
erately  acting  upon  the  testimony  of  the  witness,  but  it  ha» 
no  right  to  direct  an  acquittal  on  such  groimds,  or  to  instruct- 
them  as  matter  of  law  wholly  to  disregard  the  testimony;  or,, 
what  is  the  same  thing,  entirely  to  withdraw  it  from  their  con- 
sideration. And  I  am  not  of  opinion  that  error  can  be  predi* 
eated  upon  the  greater  or  less'  cogency  or  earnestness  with 
which  the  necessary  caution  may  be  given,  provided  their 
attention  is  fairly  called  to  the  discrediting  circumstance.  li 
is  a  matter  of  common  experience  and  observation  that  when 
the  testimony  of  a  witness  contradicts  what  he  has  formerly 
asserted,  it  detracts  from  the  credit  to  be  given  him;  and  if 
such  former  statement  was  made  in  a  deliberate  manner,  and 
especially  if  it  was  under  the  solemnity  of  an  oath,  and  in 
a  case  where  the  same  question  of  fact  was  involved  and  waa 
material,  the  degree  of  credit  attributable  to  his  former  state-^ 
ment  is  proportionately  diminished,  or  it  may  be  wholly  de-^ 
stroyed  if  the  jury  so  determine.  I  think  the  charge  in  the 
present  case  was  unexceptionable  in  point  of  law.  The  court 
called  the  attention  of  the  jury  to  the  sworn  contradiction  ol 
herself  by  the  principal  witness,  and  said  that  it  was  a  strong 
circumstance  tending  to  discredit  her  testimony  on  that  trial; 
but  that  the  amount  of  credit  due  to  that  testimony  was  a 
question  for  them  to  determine;  adding  that  if  a  reasonable 
doubt  arose  in  their  minds  it  was  their  duty  to  acquit  the  de- 
fendant. If  after  that  charge  there  was  an  improper  verdict^ 
it  was  the  fault  of  the  jury  and  not  of  the  court.  If  the  re- 
quest to  charge  further  had  been  acceded  to,  the  direction 
would  have  been,  in  effect,  the  ordering  a  verdict  of  acquittal* 
Such  an  order  the  court  had  no  right  to  make. 
I  am  for  affirming  the  judgment  of  the  supreme  court 

Ingraham,  J.  The  main  question  in  this  case  is,  whether 
Mrs.  Guyer,  the  person  who  was  the  complainant,  did  not,  by 
her  admissions  of  what  she  testified  to  on  a  former  trial,  become 
■o  impeached  as  to  make  it  the  duty  of  the  court  to  instmei 
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the  jury  'Hhat  she  was  unworthy  of  credit,  and  unless  her 
testimony  was  corroborated  by  other  evidence,  it  was  unsafe 
to  convi«;t  the  prisoner." 

The  facts  as  testified  to  by  her  on  this  trial,  and  as  to  which 
she  admitted  she  had  sworn  falsely  on  a  former  trial,  were  in 
relation  to  the  paternity  of  the  child.  These  facts  were  directly 
in  issue  in  the  first  proceeding,  but  on  this  trial  were  not  neccB- 
sary  or  material  to  prove  the  case  of  the  people,  but  were  only 
admissible  for  the  purpose  of  showing  motive  on  the  part  of  the 
prisoner  in  advising  the  use  of  means  to  produce  an  abortion. 

In  Dunlop  v.  Patterson^  6  Cow.  243,  the  rule  was  adopted  as  a 
correct  one,  that  where  the  evidence  was  material  to  the  issue, 
and  the  witness  admitted  he  had  sworn  falsely  on  a  former 
trial,  the  court  should  so  instruct  the  jury.  It  is  very  clear 
that  a  witness  who  admits  upon  the  trial  that  he  has  delibei^ 
ately  sworn  to  a  statement  in  direct  contradiction  to  that  given 
by  him  upon  the  trial,  can  furnish  no  satisfactory  evidence 
upon  which  either  life,  liberty,  or  property  should  be  taken 
away,  unless  his  testimony  is  so  corroborated  as  to  remove  the 
presumptions  against  him.  In  that  case,  however,  the  testi- 
mony was  material  in  both  actions;  and  unless  it  be  held  that 
proof  of  motive  was  material  in  this  case,  and  that  the  former 
statement  of  Mrs.  Ouyer,  that  the  prisoner  was  the  father  of 
the  child,  tended  to  prove  such  motive,  the  evidence  in  this 
ease  would  not  be  of  that  character.  This  evidence  to  prove 
who  was  the  father  of  the  child  can  scarcely  be  said  to  be  ma- 
terial to  prove  that  the  prisoner  had  been  guilty  of  the  crime 
charged,  viz.,  aiding  or  advising  the  producing  of  an  abortion* 
It  was  collateral  to  proof  of  the  offense  to  show  that  the  pris- 
oner was  such  father,  but  it  was  not  necessary  to  make  out  the 
ofiense  either  that  such  should  be  the  fact,  or  to  prove  it  on 
the  trial  if  it  was  so.  This  contradiction  of  the  witness  by  her- 
self on  a  former  occasion  should  have  greatly  discredited  her 
with  the  jury,  but  I  think  was  properly  left  to  them,  and  there 
is  no  rule  of  law  which  authorized  the  court  to  take  it  from 
them. 

Nor  does  the  suggestion  that  Mrs.  Ouyer  was  an  accomplice 
aid  the  prisoner  in  rejecting  her  testimony.  This  point  was 
expressly  held  in  Peofle  v.  CosteUoy  1  Denio,  83,  and  a  charge 
that  the  jury  should  convict  on  the  testimony  of  an  accomplice) 
uncorroborated,  was  sustained.  This  decision  was  disapprovMl 
in  this  court  by  Bowen,  J.,  in  Haskins  v.  People^  16  N.  Y.  844| 
although  this  rule  was  not  necessarily  involved  in  that  case. 
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Buch  I  Buppose  to  be  the  true  rule;  and  while  a  jury  should 
be  cautioned  against  giving  credit  hastily  to  the  uncorroborated 
evidence  of  an  accomplice,  still,  if  such  evidence  furnishes  to 
them  satisfactory  proof  of  guilt,  and  they  so  find  by  their  ver- 
dict, the  want  of  corroborating  evidence  is  no  ground  for  grant- 
ing a  new  trial. 

The  objection  to  admitting  Dwight  Hodge  to  testify  that  he 
never  had  sexual  intercourse  with  the  witness  Ouyer  was  not 
well  taken.  Mrs.  Guyer  had  herself  proved  on  the  trial  that 
he  had  not  had  such  intercourse,  and  that  her  statement  to 
that  effect  was  untrue.  The  introduction  of  such  evidence 
afterwards  tended  to  confirm  the  testimony  of  the  witness  on 
this  trial,  and  not  to  impeach  her.  The  judgment  should  be 
aflbmed. 

All  the  judges  concurring,  judgment  aflkmed. 

EviDEvax  An  WonnnsB  nr  Pbosboctiovb  ioe  PEoocBXiro  ABOsnoiri 
8«e  extcndad  note  to  Abranrn  v.  Fcihee,  66  Am.  Dea  91,  oitiiig  the 


WoKAK  UPON  Whoh  Abobtion  18  Pbodvoid  28  NOT  AoooKPLicis  See 
extended  note  to  Abranu  ▼•  Fcakte,  66  Am.  Dea  87»  dting  the  principal  oeee 

FunoNXR  MAT  BB  Ck>irvioTBD  UPON  Uhoobbobobatbd  Eyn>BNGB  ov  Ao- 
OOKFUCB:  See  extended  note  to  CoTnmomoealth  t.  Price,  71  Am.  Deo.  671-678^ 
im  evidenoe  of  Aooomplioei^  and  citing  the  principal  case.  Thii  note  treate 
of  atntntea  reqniring  and  regolating  corroboration. 

Thi  PBiHOZFiJi  OMSK  IB  CITED  in  eaoh  of  the  following  aathoritiea  and  to 
the  point  atated:  The  credibility  of  a  witnees  is  a  question  pecaliarly  within 
the  proyinoe  of  the  Jury.  They  most  determine  the  just  weight  and  foroe 
to  be  ghran  to  his  testimony,  and  the  extent  to  which  he  is  to  be  believed 
when  he  Is  discredited,  from  the  fact  of  being  an  accomplice,  or  interestedt 
or  when  his  testimony  is  otherwise  qnestioned:  Hclge  ▼.  City  qf  Bt^falo,  I 
Sheld.  421;  S.  0.,  1  Abb.  N.  C.  360,  to  the  same  puint;  Peaae  t.  SmUh,  61 
N.  T.  483;  Ooknr.  OoUbnan,  11  Jones  &  S.  449;  Nor  York  O.  df  I.  Co.  etc  t. 
OleoMm,  78  N.  T.  611;  S.  a,  7  Abb.  K.  G.  350^  to  the  same  point;  Roth  t. 
WeOs,  29  K.  Y.  492;  WhiU  v.  McLean,  47  How.  Pr.  199.  And  this  is  the 
general  mle  applied  to  all  testimony  when  once  admitted  into  the  canse. 
The  most  that  the  jndge  can  do  is  to  oaation  the  jury  to  weigh  sach  testi- 
mony with  care  and  dose  scratiny:  See. principal  case;  Pease  v.  Smith,  61 
K.  y.  483;  jmu T.  McLean,  47  How.  Pr.  199,  200.  Althooghit  is  notusoal 
to  soffer  a  conviction  upon  the  wholly  nnoorroborated  evidence  of  an  accom- 
plice, and  jnries  are  advised  not  to  convict  withoot  a  confirmation  as  to  the 
material  faots^  still,  if  the  jnry  are  folly  convinced  of  the  tmth  of  the  state- 
ments of  a  witnem  thns  sitoated,  they  may  convict  npon  his  testimony  alonet 
LMea^r.  People,  63  N.  T.  154;  Ifevf  York  G,  ^  L  Co,  v.  Qlsaafm,  78  Id.  511| 
&  C,  7  Abb.  K.  0.  350,  to  the  same  point;  Lee^,  Chadaey,  2  Keyes,  548,  549| 
Tfigmamo  v.  Salomon,  3  Daly,  158;  Boyal  Im.  Co.  v.  Noble,  5  Abb.  Pr.,  N.  S.^ 
57.  Courts  may  exercise  a  wise  discretion  as  to  the  "order  of  proof,"  and 
may  rely  npon  the  avowals  and  declared  porposes  of  repatable  coansel  thai 
needfnl  oonneoting  proof  will  be  forthcoming:  McCamey  v.  People,  83  K.  Yt 
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416.    For  citetkmt  «f  tiie  prineipal  cMe  on  tho  fomth  point  of  the  9ifUaltih$, 
mtprOf  see  note  ji|/Wk 

Ca3I8  WHXRI  JuBT    mat    BB   IVSTftUOTID   TO   DUBEQAXD   BtIDDIOB    Of 

Wn^ias  Who  was  CoMFffmiT  to  TBSTnrr.  —  1.  OredibiUig  </  WUneuei  i$ 
frrr  Jury,  —  It  is  the  daty  of  the  court  to  detennine  the  competent  of  testi- 
mony, but  never  its  credibility:  Hodge  ▼.  City  qf  Bufalo^  I  Sheld.  420.  And 
this  view  shonld  especially  prevail  at  this  time,  when  all  the  former  mles  in 
regard  to  the  oompetency  of  a  witness  are  abolished,  and  everything  is  re- 
duced to  the  theory  of  credibility  in  the  discretion  of  the  jury:  Lee  v.  Cftod- 
eey,  2  Keyes,  543.  The  question  of  credibility  is  altogether  for  the  jury,  not 
for  the  court:  Mack  v.  State,  48  Wis.  286;  ifecAdSte  T.  Bramer,  69  Id.  67; 
Chuier  v.  Staie,  I  Tez.  App.  702;  State  v.  SmaUwood,  76  K.  0.  104;  MeBae 
T.  La/wrtrnXf  76  Id.  289;  Hodge  v.  City  </  B^fah,  1  Sheld.  420;  Kamaae  etc, 
B'y  Co.  V.  LUOe,  19  Kan.  267;  NOaon  v.  Foree,  65  Ind.  465;  SinUk  v.  (Mne^ 
43  Iowa,  366;  Orten  v.  Cochran,  43  Id.  644;  Stampq/ski  v.  St^ene,  79  IlL 
303;  Evane  v.  Oeorge,  80  Id.  61;  Cievenger  v.  Curry,  81  Id.  432;  Bowere  v. 
People^  74  Id.  418;  Rider  v.  People,  110  Id.  11;  U.  S.  v.  Barger,  10  Blatchf. 
249;  Fmerty  v.  FritM,  6  CdL  137;  Fkndng  T.  Marine  Ina.  Ok,  33  Am.  Dea 
S3;  extended  note  to  Boberteon  T.  Dodge,  81  Id.  268^  270,  on  disregard  by 
Jury  of  nnoontradicted  and  unimpeaohed  witness;  Ni^olmm  v.  Coimer,  8 
Daly,  212;  Kimtner  v.  State,  45  Ind.  175;  Parmme  v.  fft^,  41  Me.  410.  And 
the  court  are  not  to  instruct  that  osrtain  things  afiect  the  credibility  of 
a  witness  after  his  testimony  has  onoe  been  admitted  into  the  cause;  for  an 
expression  of  the  court  in  its  charge  to  the  jury,  calculated  to  influence  their 
decision  in  a  matter  clearly  within  their  cognisance,  will  be  critically  scru* 
tinised.  To  be  free  from  legal  objection  the  instruction  of  the  court  must  be 
advisory  merely,  and  not  put  in  the  form  of  a  direction  as  matter  of  law, 
and  must  be  accompanied  by  explicit  instructions  that  it  is  the  duty  of  the 
jury  to  consider  the  evidence  and  decide  as  they  think  the  truth  requires: 
AUie  T.  Letmard,  68  N.  Y.  288;  LeStAg  v.  Stdner,  94  Pa.  St  466;  BreU  v. 
CaOm,  47  Barb.  404;  8taU  v.  Rash,  12  Ired.  382;  S.  C,  55  Am.  Dec.  420. 
Hius  the  jury  must  not  be  instructed  that  it  is  a  rule  of  law,  a  presumption, 
that  men  testify  truly  and  not  falsely:  StaU  v.  Jo>Me,  TJ  K.  O.  620;  or  that 
courts  look  upon  the  testimony  of  experts  with  suspicion:  De  Long  v.  GUee, 
11  Bradf.  33;  or  that  the  testimony  of  an  impeached  or  discredited  witness 
is  to  be  believed  or  disbelieved:  Roach  v.  People,  77  111.  25;  or  that  the  testi- 
mony of  experts  ia  usually  of  very  little  value  in  determining  the  sanity  or 
insanity  of  a  party:  Eggere  v.  Eggera,  57  Ind.  461;  or  that,  as  a  matter  of 
law,  the  evidence  of  a  party  must  be  viewed  with  suspicion:  Kansas  etc  R*y 
Co.  V.  Little,  19  Kan.  267;  or  that  certain  facts  have  diverted  suspicion  from 
his  testimony:  State  v.  Collins,  20  Iowa,  85;  or  that,  as  matter  of  law,  rela- 
tives of  a  party  litigant  must  be  "held  to  be  more  or  less  biased  against  the 
adverse  party  ":  Kawuu  etc,  I^y  Co.  v.  Little,  19  Kan.  267;  or  that  they  can- 
not consider  the  fact  that  a  certain  witness  was  not  introduced:  State  v. 
Smalltoood,  75  N.  C.  104;  or  that,  as  matter  of  law,  the  testimony  of  the 
trustees  who  cast  the  ballots  in  an  election  for  the  county  superintendent  of 
schools  is  the  6est  evidence  in  the  absence  of  the  ballots:  State  v.  Sutton,  99 
Ind.  300;  or  that  the  testimony  of  the  defendant  in  a  criminal  case  is  to  be 
believed  or  disbelieved:  Chambers  v.  People,  105  III.  409;  for  casting  the  in- 
fluence of  the  court  against  the  testimony  of  a  particular  witness,  or  the 
character  of  the  evidence  he  gives,  is  not  the  usual  way  of  either  affecting  the 
credibility  of  witnesses  or  the  weight  of  testimony:  Rafferty  v.  People,  78 
Id.  37.    The  jury,  however,  may  be  properly  instructed  to  consider  the  fact 
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ttiat  defendant  ia  a  witwai  in  hia  own  behalf  in  datemjiiing  the  credit  to  be 
given  to  his  tertimony,  for  thia  would  still  leave  the  qnestion  of  credibility 
to  the  jory:  SUiie  r.  MofftOre,  69  Mo.  197;  8tai$  ▼.  Zom,  71  Id.  415;  bat  in 
snch  a  case  it  cannot  be  declared  aa  a  matter  of  law  that  his  testiincny  in  his 
own  behalf  is  entitled  to  the  same  credit  aa  if  he  were  testifying  in  a  civil 
Bttit  in  his  own  behalf:  Siaie  t.  Choper,  71  Id.  436.  The  court  mnst  not  in* 
dieate  its  leaning  against  one  of  the  parties  to  a  salt:  JDnImt  t.  Staie^  46 
Ind.  176. 

2.  Iidereti  goe$  to  OrtdSbiBt^.  —The  interest  of  a  party,  if  it  haa  any  effect 
at  all,  goea  to  the  qnestion  of  credibility,  and  that  mnst  be  left  to  the  jnry: 
iro(^T.a^4/J?i(fa/b^l8held.420;  {^Obwr  t.  OorAom,  4  McLean,  424;  Pro- 
tPottamT.  TkOaU,  60  Flu  St.  295;  N^btm  t.  Foree,  55  Ind.  455;  i^2dbte>a  ▼. 
Cbmier,  8  Daly,  212;  Biiar  t.  Ptofk^  110  HL  11;  Maarq^eUe  He.  B.  R.Co.  ▼. 
Kirkwood,  46  Mich.  61;  WchVahH  t.  BeAeri.  12  Abb.  K.  a  478;  &  C,  92 
K.  Y.  490;  to  the  same  point.  An  instmcticn  therefcre  is  errooeons  which 
denies  to  the  jnry  the  right  to  consider  the  direct  interest  of  a  witness  aa  a 
party  to  the  snit  in  determining  the  weight  to  which  his  testimony  is  fairly 
entitled:  Ntw  Orkam  tie.  B.  B.  Cx  t.  AWMrittom,  38  Miss.  98;  &  0.,  75  Am. 
Dec  98;  or  which  instructs  them,  or  snggests  to  them,  that  serrants  or  agents 
ol  a  party  who  are  called  as  witnesses  have  any  snch  interest  aa  affiMti  their 
testimony:  Marquette  etc  B.  B.  Co,  r.  Kkrkwood^  45  Mich.  51;  or  that  the 
weight  to  be  given  to  the  testimony  of  the  plaintiff  and  defendant*  aa  wit- 
nesses, depends  npon  the  interest  each  may  have  in  the  resolt  of  the  suit: 
DiMY.  Moore,  91  Ind.  522;  or  that  if  the  witness  is  interested  in  the  result 
of  the  proeecntion,  this  tends  to  discredit  him:  FraUy.  State^  56  Id.  179;  or 
that  one  interested  will  not  nsnaUy  be  as  honest  and  candid  as  one  not  soi 
Veatdk  T.  Staie^  66  Id.  584.  The  same  rule  appliea  to  the  relationship  of 
a  pnrty  to  the  canse:  Neimm  t.  Varce,  55  Id.  455.  On  the  other  hand,  an  in* 
stmction  charging  a  Jury  that  the  testimony  of  witnesses  who  have  no  inter- 
est in  the  resolt  of  the  snit»  of  eqnal  credibility  otherwiss^  is  entitled  to  moto 
weight  than  that  of  interested  witneeses,  haa  been  held  not  orroneons;  bat 
the  coort  disapproved  it  aa  being  liable  to  Tnislead  the  jury:  BaimeU  v.  SmUk, 
63  Iowa,  281. 

8.  IVitfmoajf  qfAeeompUeee  emd  Wkteeame  i^Bad  BqpMtatkm^  when  once  in 
a  case,  must  be  weighed  by  the  jury  for  what  it  is  worth.  The  testimony  of 
an  accomplice  is  to  be  viewed  witii  suspicion,  but  if  credited  by  the  jury 
win  snpport  a  verdict:  Fmieif  v.  JImi,  56  Miss.  221;  Moeee  v.  State,  58  Ala. 
117.  And  the  testimony  of  a  witness  whose  reputation  for  truth  is  shown  to 
be  bad  is  not  necessarily  to  be  entirely  disregarded,  and  an  instruction  to 
that  effect  would  be  erroneous:  State  v.  MiUer,  53  Iowa,  209.  It  is  a  ques- 
tion of  credibility.  All  testimony,  when  once  admitted  in  the  cause,  i%  in 
general,  for  the  jury  to  consider,  whether  it  be  that  of  an  accomplice  in 
crime,  or  of  a  person  discredited  as  to  his  general  character,  or  not  strictiy 
regardful  of  the  truth.  The  meet  that  the  judge  can  do  is  to  caution  them 
to  weigh  such  testimony  with  care  and  doee  scrutiny:  Peaae  v.  Smith,  61 
N.  Y.  483»  citing  the  principal  case;  Stajte  v.  MiUer,  53  Iowa,  209;  Bid/er  v. 
Peopk,  110  m.  11;  ifodb  v.  i9<afe,  48  Wis.  271.  ^ 

4.  Witmee  whoee  CreiSiUUff  ie  Impeatked  is  still  competent,  and  his  testi- 
mony must  be  weighed  by  the  jury:  Lee  v.  Chadaep,  2  Keyes,  543;  Smith  v. 
Orimee,  43  Iowa,  356;  Bider  v.  People,  110  HL  11;  CHbeon  v.  TrmUman,  9 
Bndw.  94;  AWa  v.  Leonard,  58  N.  Y.  288;  Pennsylvania  Co.  v.  Conlan,  101 
DL  95;  BreU  v.  CatOn,  47  Barb.  404;  and  it  is  beyond  the  authority  of  the 
court  to  instruct  the  jury  to  disregard- it  in  case  they  believe  the  witness  has 
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been  suooeMfnUy  impeaohed:  Che&ber  t.  SiaU^  1  Toe  App.  702.  So  is  it  eno> 
neons  to  instrnct  the  jnry  that  the  testimoiny  ol  an  impeached  witoess  is  ol 
no  valne  except  when  folly  oorroborated:  Orten  ▼.  Cochran^  43  Iowa,  544.  The 
teetimoay  of  a  witness  who  oontradiots  himself,  or  who  is  impeached  by  the 
teatimony  of  others,  cannot  be  rejected  by  the  court:  Place  ▼.  Mkuier^  OB 
N.  T.  103;  Clevengar  t.  Owry,  81  DL  432;  Bcwen  r.  People,  74  Id.  418| 
Boaek  r.  People^  77  Id.  2S. 

5.  Utiles  concerning  Maxkn,  FaUue  in  Uno,  Faleue  in  Ommbua:  See  extended 
note  to  RoberUon  r.  Dodge,  81  Am.  Dec  270.  This  maxim  shocld  only 
be  applied  where  a  witness  has  willfully  and  knowingly  given  false  tes- 
timony on  a  point  material  to  the  issue:  Smith  t.  Forbes,  14  IlL  App.  477; 
Lemmon  v.  Moore,  94  Ind.  41;  Gibson  r,  TroiUman,  9  IlL  App.  94;  Swan  w. 
People,  08 HL  610;  SUdeT.  Peace,  1  Jooes,  251;  Chicago  etc  R,  R.  Co.  v.  Ro- 
ger, 1  Bradw.  472;  Brennan  t.  People,  15  IlL  511 ;  OtUner  v.  Ocrham,  4  McLean, 
424;  Crablree  v.  ffagenbaugh,  25  DL  233;  People  y.  Strong,  30  Cal.  151;  Oonng 
T.  Outhouse,  95  IlL  346;  Callanan  ▼.  Shaw,  24  Iowa,  441;  Vkksburg  ett^  R,  R. 
Co.  V.  Bedriek,  62  Miss.  28;  State  ▼.  Mix,  15  Mo.  153;  State  y,  SchoemoaUl,  31 
Id.  147;  Pope  t.  Dodson,  68  IlL  360.  And  in  conformity  with  this  maxim 
the  jury  may  be  instructed  that,  if  any  witness  has  willfully  sworn  falsely  as 
to  a  particular  fact,  they  may,  but  are  not  compelled  to,  discredit  his  whole 
testimony:  Frierson  v.  OaOmtUh,  12  Lea,  129;  Crabtree  ▼.  HagenbautjK,  25  I U 
233;  S.  C,  79  Am.  Dec.  324;  People  v.  Soto,  59  CaL  367;  Qmnn  v.  Ramwn,  5 
Bradw.  130;  O'Rowrhe  v.  O'Rourhe,  43  Mich.  58;  People  y,  Spragite,  5:)  Cai 
491;  People  v.  Mides,  53  Id.  354;  OuUUier  ▼.  Peojde,  82  lU.  145;  OottUeh  v.  /Jart 
man,  3  CoL  53;  Chamben  v.  Peojde,  105  111.  409;  Smith  v.  Forbes,  14  Brailw 
477;  Brennan  V.  People,  15  111.  516;  fvey  v.  State,  23  GkL  576;  People  v.  Stromj, 
80  CaL  151;  Knowles  y.  People,  15  Mich.  408;  OiUeU  ▼.  Wimer,  23  Mo.  77; 
Stats  y.  Schoemoald,  31  Id.  155;  DeU  ▼.  Oppenheimer,  9  Neb.  454;  Roth  w 
Wells,  29  K.  T.  471.  But  in  some  cases  it  is  held  inaccurate  to  instruct  a 
Jnry  that  if  they  believe  a  witness  has  willfully  and  knowingly  sworn  faLiely 
as  to  any  mat>erial  point  in  controversy  they  may  disregard  his  entire  testi- 
mony, without  the  qualification  that  the  witness  was  uncorroborated  by  other 
evidence:  Blanehard  v.  Pratt,  37  IlL  243;  Oodng  v.  Outhouse,  95  Id.  346;  Oul- 
Uher  V.  Peop^  82  Id.  145;  Pope  v.  Dodson,  58  Id.  360;  OnUed  States  Ex.  Co. 
T.  Hutchku,  58  Id.  44;  Rider  v.  People,  110  Id.  II;  Crabtree  v.  Hagenbaugh,  25 
Id.  233;  S.  C,  79  Am.  Dec.  324;  Quinn  v.  Rawson,  5  Bradw.  130.  But  the 
maxim,  Falsus  in  uno,  /alsus  in  omnibus,  does  not  apply  to  cases  where  the  wit- 
ness is  innocently  mistaken:  People  v.  Strong,  30  CaL  151;  or  has  made  some 
inadvertent  statement,  eta:  People  v.  Soto,  69  Id.  369;  BrenncM  v.  People, 
15  IIL  516;  Koehuehe  v.  Ross,  16  Abb.  Pr.,  N.  S.,  345,  with  a  two-page  note; 
Crabtree  v.  HagetAaugh,  25  IlL  233;  S.  C,  79  Am.  Dec  324;  GiUner  v.  Oor^ 
ham,  4  McLean,  424;  State  v.  JSlHns,  63  Mc  159;  and  an  instruction  to  dis- 
regard the  whole  of  a  witness's  testimony,  and  founded  upon  an  innocent  mis* 
take  in  his  testimony,  would  be  wrong:  See  cases  last  cited.  It  is  thus  seen 
that  the  maxim,  Falsus  in  uno,  /alsus  in  omnibus,  is,  in  a  common-law  triaL 
to  be  applied  by  the  jnry  according  to  their  own  judgment  for  the  aticertain- 
ment  of  the  truth,  and  is  not  a  rule  of  law  in  virtue  of  which  the  judge  may 
withdraw  the  evidence  from  their  consideration,  or  direct  them  to  disregard 
it  altogether:  Mead  v.  McOraw,  19  Ohio  SL  55,  overruling  Staffer  v.  Stair,  15 
Id.  47,  and  Hargraves  v.  MiUer*s  AdnCx,  16  Ohio,  338,  on  this  point;  Suue  v 
BiMi,  8  Jones,  132;  SUOe  v.  Brantlg,  63  N.  C.  518;  Pierce  v.  Selleek,  18  Codd 
321;  LeunsT.  Hodgdon,  17  Mc  267.  It  is  not  a  conclusive  presumption  ot 
law,  but  only  an  advisory  suggestion  to  the  jnry,  which  warns  them  to  r^ 
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MTV  teatunony  filse  in  one  partienlar  with  oaation,  and  wamnts  them  in 
nJMting  it  altogether:  iMey  t.  fftmt,  56  Miss.  221. 

It  ia  true  that  there  are  a  few  exceptional  oasei  to  thia  mle»  most  notice- 
able of  which  are  SUU«  t.  WiWanu,  2  Jones,  257,  and  Eargravea  y.  MUler*9 
Adm%  16  Ohio,  338,  in  the  former  of  which  Battle,  J.,  held  that  where  a 
witness  has  willfolly  perjured  himself  in  the  oath  taken  on  the  trial  then  in 
progress,  in  any  one  particular,  the  coort  shoold  instmct  the  jory,  as  a  rule 
of  law,  that  his  whole  testimony  should  be  disregarded.  But  other  cases 
cited  abore  show  that  thia  is  not  law  even  in  North  Carolina.  The  old  rule, 
Falmu  in  una,/alnu  in  omnibui,  was  apparently  founded  upon  the  rule  that 
the  person  who  had  been  indicted  and  convicted  of  willful  perjury  was  not  a 
eompetent  witness  in  any  case;  and  the  courts^  in  analogy  to  this  rule,  were 
inclined  to  hold  that  when  it  appeared  in  the  course  of  the  trial  that  a  wit* 
ness  had  been  guilty  of  perjury,  his  testimony  ou^t  to  be  excluded  in  the 
same  manner  as  though  he  had  been  indicted  and  convicted  of  such  perjury. 
But  the  rule  that  the  person  convicted  of  perjury  is  not  a  competent  witness 
has  been  abolished  by  statute  in  many  of  the  states^  and  his  competency  re- 
stored. His  credibility  is  therefore  neoessarily  a  questian  for  the  jury;  and 
it  would  seem  to  follow  that  the  witness  who  may  have  made  false  state- 
ments under  oath,  of  which  he  had  not  been  formally  oonvicted,  would  nol 
thereby  become  an  incompetent  witness  for  all  purposes  any  more  than  the 
witness  who  had  been  oonvicted  of  perjury,  and  his  credibility  must  also  be 
left  to  the  jury,  under  aU  the  circumstances  connected  with  his  testimony, 
for  them  to  believe  or  disbelieve,  as  they  deem  it  worthy  or  unworthy  of  belief  i 
Mack r.  Slate,  4SWi».  286;  SehndsT.  Bagar,2/i'MiDXLZS9',  Mercery,  Wrighi, 
8  Wis.  645;  People  v.  Soio,  59  CaL  369;  Penneylvania  Co.  v.  Conhn,  101  HI  95; 
Peow  V.  iSMA,  61  K.  T.  483;  BreUr.OatUn,  HBarh.  4(A;  Bqfertp  y.  People, 
72  HL  37;  Miller  v.  Stem,  12  Fa.  St.  383;  Warren  v.  ffcdghi,  68  Barb.  490^ 
eiting  the  principal  case;  Swan  v.  People,  98  HI.  610;  Chambere  v.  People,  106 
Id.  409;  Rider  ▼.  People,  110  Id.  11;  Plaee  v.  Mmeter,  65  N.  Y.  103^  citing 
tiie  principal  case;  Deering  v.  Metedff,  74  Id.  604^  citing  the  principal  case; 
White  V.  McLean,  47  How.  Pr.  199,  dting  the  principal  case;  Blanehard  v. 
Pratt,  37  BL  248;  Laioaiburg  v.  Harper,  27  liiss.  299;  Pareane  v.  Buff,  41 
Me.  410.  Hie  question  of  credibility,  however,  should  in  aU  cases  be  sub- 
mitted to  the  Jury,  under  proper  instmcticns  and  cautions  from  the  court 
where  neoessi^  exists:  Maek  v.  Slate,  48  Wis.  271;  Nebon  v.  Voree,  55  Ind. 
4B5;  Piereey.SOkekl^OooiL^Zli  Mothy.WeUi,29Il.Y.4,7l.  Thuawheie 
the  witness  has  willfully  sworn  falsely  to  a  material  faot^  the  court  can  only 
caution  the  jury  to  weigh  the  testimony  with  care  and  dose  scrutiny:  Peam 
V.  Smith,  61  Id.  477.  The  instructions  should  be  advisory  merely,  and  not 
put  in  the  form  of  a  direction  as  matter  oi  law.  They  must  also  be  accom- 
panied by  explicit  instructions  that  it  is  the  duty  of  the  jury  to  consider  the 
•fidence  and  decide  thereon:  AUm  v.  Leonard,  58  Id.  288.  The  jury  may. 
however,  be  told  that  evidenoe  was  improperly  admitted  and  that  they  an 
■ot  to  consider  Hi  Patieifr.  Bmdk,  96  Am.  Deo.  688|  Martkamptm  Bank  ▼• 
aoOK  42  Id.  297. 
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Vo  Mah  oah  Aoquibs  Rianr  bt  sn  Owh  Fbaux»  to  Subcadi  Aohor  oi 
Amr  CouBT. 

AonoB  ON  NoTB  Obtaixxd  bt  Fraud  mat  bb  DsiBAnD  on  Tkat 
Obouhd^  if  a  def endBnt  can  show  thmt  the  plaintiif  obtuned  the  note  by 
hia  own  fnndnlent  aeCi  althoo^  he  nmy  be  liable  to  pay  the  Bote  to  the 
tme  owner* 

tDmxB  OF  Nbqotiablb  PATBBy  OB  Tbhv  Wbo  Btbau  It,  Acqoibbs  No 
Tttlb,  althoogh  either  may  tranafer  a  good  title  io^htmajide  pnrcliaaer, 
and  the  aame  nde  probably  applies  to  the  caae  of  one  ebtaintng  neb 
paper  through  any  positive  breadh  of  the  law. 

KoTHiNo  Shobt  of  Aotual  Mala  Fidbb  ob  NonoB  thbbbof  will  Eb* 
ABLB  Makbb  OB  Indobbbb  OF  Nbooitablb  Papbb  td  Dbfbat  Acnoa 
THXBBOH  brought  by  one  who  is  apparently  a  regolar  indocsse  or  holder, 
especially  where  there  is  no  defense  as  to  the  indebtedness. 

Dbfbnoabt  Who  Owbs  Dkbt  bab  No  Ibtbbbr  bbtobd  Boba  Fisbb  of 

HOLDBB. 

Oabbxib  IB  Only  Pbbbov  Who  oah  Tbaxsfbb  Nboorablb  Patbb  Bb> 
LOROIHO  to  the  bank.  Bat  he  beuig  the  financial  offioer  of  the  bank,  hia 
authority  to  make  snob  transfer  es  Hffieh  for  a  legitimate  poipoee  is  «i> 
donbted. 

lb  AonoN  ON  BiLLB  OF  ExoKANOB  Dbawh  ob  Aocbrxd  bt  DsFBHiuun; 
Hb  cannot  iNTBBroBB  Dbfbnsb  that  the  aame  were  the  piopcrty  of  a 
bank,  and  were  transferred  or  pledged  to  the  plaintiff  as  seoority  for  a 
loan  by  the  eaahierf  who  had  no  authority  to  ao  tranafer  cr  pledge  them. 

Ir  D  Enouoh  in  Action  on  Bilu  of  Exchanob  that  PLArariFF^a  Titlb 
18  Good  as  againbt  Dbfbnbant.  If  any  othera  daim  title  to  the  biDa 
anperior  to  that  of  plaintifl;  it  can  be  datermined  whenerer  thflj  ooaaa 
before  the  ooort  to  aaaert  it. 

Ifo  Pboflb  abb  Bound  to  Envobcb  ob  Hold  Valid  in  thbib  Oouhtb  of 
JuancB  Ant  Oontbact  which  ia  injnriooa  to  their  pnblie  rigiht%  or 
offenda  their  morali^  or  ooutraTenea  their  p<^ioy,  or  riolatea  a  publio 
law. 

Action  on  two  bills  of  oxchange  of  ten  thoiuand  doUan 
each,  indorsed  by  the  defendant,  and  two  other  bUls  of  five 
thousand  dollars  each,  accepted  by  him.  These  bills  were 
dated  in  Angnst  and  September,  18i54.  Defendant  denied  his 
indebtedness,  denied  that  the  plaintiffs  were  the  lawful  holders 
and  owners  of  said  bills,  and  alleged  that  the  bills  belonged  to 
the  Bank  of  Akron,  in  the  state  of  Ohio,  or  to  its  legal  repre- 
sentative, the  State  Bank  of  Ohio.  It  appeared  upon  the  trial 
that  the  defendant  was  indebted  upon  the  bills,  and  the  only 
question  was,  whether  the  plaintiffs  were  legitimate  holders. 
The  facts  showed  that  in  July,  1851,  J.  W.  McMillan,  cashier 
of  the  Bank  of  Akron,  applied  to  the  president  of  the  plain- 
tiffs' bank  in  the  state  of  Connecticut  for  a  loan  by  the  latter 
bank  to  the  Bank  of  Akron  of  fifty  thousand  dollars;  and  that 
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fhe  loan  was  agreed  to  be  made  upon  terms  and  conditions  as 
follows:  The  loan  was  to  be  made  in  the  bills  of  the  plaintiffs' 
bank.  The  amount  adyanoed  was  to  be  secured  by  the  notei 
of  McMillan  individually,  and  indorsed  by  him  as  cashier, 
and  also  by  a  pledge  of  the  discounted  bills  of  the  Bank  of 
Akron,  to  be  placed  in  the  American  Exchange  Bank  of  the 
city  of  New  York  for  collection.  The  Bank  of  Akron  was  to 
pay  four  per  cent  per  annum  interest  on  the  amount  of  the 
loan,  and  protect  the  plaintiffs  and  the  bills  thus  issued  by 
a  credit  in  the  American  Exchange  Bank  to  the  account  of  the 
plaintifffl,  on  being  advised  each  week  of  the  amount  of  bills 
redeemed  by  the  plaintiffs.  The  bills  were  to  be  sent  by  ex- 
press from  New  York,  in  parcels,  to  the  address  of  McMillan, 
cashier  of  the  Bank  of  Akron,  at  the  risk  and  expense  of  the 
bank  last  named.  The  bills  were  sent  according  to  agreement, 
in  packages,  commencing  in  August,  1851,  and  ending  in  Jan* 
nary,  1852,  when  the  whole  amount  of  the  loan  had  been  sent 
The  packages  were  received  and  receipted  for  by  McMillan  as 
cashier,  who  made  his  notes,  indorsed  them  according  to  the 
agreement,  and  sent  them  to  the  plaintiffs  as  each  package 
was  received.  About  September  26,  1857,  the  cashier  of  the 
American  Exchange  Bank  was  notified  that  fifty  thousand 
doUars  of  the  collection  paper  of  the  Bank  of  Akron,  held  by 
the  American  Exchange  Bank  at  any  time,  was  pledged  to  the 
phuntifis,  and  that  it  had  been  agreed  that  the  amount  of  such 
collection  paper  should  at  no  time  be  less  than  the  indebted- 
ness of  said  Bank  of  Akron  to  the  plaintiffs.  On  January  12, 
1852,  a  similar  notice  was  addressed  to  the  cashier  of  the 
American  Exchange  Bank,  stating  that  sixty  thousand  dollars 
of  the  collection  paper  of  the  Bank  of  Akron  was  pledged  as 
security  for  the  loan  of  fifty  thousand  dollars,  and  that  it  had 
been  agreed  that  the  amount  of  collection  i>aper  in  the  Ameri- 
can Exchange  Bank  to  be  held  for  that  purpose  should  at  no 
time  be  less  than  that  amount  so  long  as  said  indebtedness 
should  exist.  After  the  fifty-thousand-dollar  loan  had  been 
completed,  the  McMillan  notes  were  surrendered  by  the  plain- 
tifb,  and  a  new  note  for  the  whole  amount  of  fifty  thousand 
dollaTB,  dgned  by  McMillan,  and  payable  to  his  order  as 
cashier,  and  indorsed,  was  delivered  and  accepted  in  lieu  of 
the  notes  surrendered.  This  note  bore  interest  at  four  per 
cent^  payable  semi-annually.  Up  to  October  24, 1854,  thirty 
thousand  dollars  of  the  principal  of  this  note  had  been  paid, 
aad  all  fhe  interest  thereon.    The  arrangement  had  been  ooii« 
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tinned  up  to  this  time,  and  the  weekly  redemptionB  regularly 
provided  for  with  the  funds  of  the  Bank  of  Akron.  The  Bank 
of  Akron,  however,  shortly  after  this  date  failed  to  provide 
funds  in  the  American  Exchange  Bank  to  meet  the  redemp- 
tion of  the  bills  loaned;  and  on  November  11,  1854,  the  plain- 
tiffs demanded  and  received  from  the  cashier  of  the  last^ 
named  bank  the  notes  in  question,  which  had  been  deposited 
there  for  collection  by  the  Bank  of  Akron.  These  notes  had 
been  regularly  discounted  by  the  Bank  of  Akron,  and  sent  for* 
ward  for  collection  to  the  American  Exchange  Bank,  where 
they  were  made  payable.  After  plaintiffs  received  the  notes 
they  were  left  at  the  bank  last  named  for  demand  and  protest, 
and  were  finally  sent  to  the  plaintiffs  about  December  4, 1854, 
duly  indorsed.  The  Bank  of  Akron  committed  an  act  of  in- 
solvency on  November  23,  1854,  and  according  to  the  laws 
of  Ohio  all  its  property  and  assets  vested  in  the  State  Bank  of 
Ohio.  It  appeared  that  the  other  olBcers  of  the  Bank  of 
Akron  were  wholly  ignorant  of  this  loan  from  the  plaintifSi, 
and  of  the  arrangements  made  for  securing  it,  until  a  short 
time  previous  to  the  failure  of  the  bank.  The  evidence  tended 
to  show  that  McMillan,  on  pretense  of  obtaining  a  loan  for  the 
bank,  had  effected  it  on  his  own  account;  that  he  had  used 
the  funds  for  his  own  purposes;  that  he  had  entered  only  a  very 
small  portion  of  the  transactions  between  the  two  banks  on 
the  books  of  his  own  bank;  and  that  the  money  received  from 
the  plaintiffs  was  credited  to  his  individual  account  as  it  was 
received  at  the  bank,  and  applied  to  his  own  individual  use. 
It  also  appeared  that  McMillan  had  wrongfully  appropriated 
a  large  amount  of  the  funds  of  the  bank  to  his  own  use;  that 
the  packages  of  money  sent  directed  as  aforesaid  were  all  re- 
ceived at  the  bank,  opened  and  counted  by  the  teller,  put  into 
the  bank  safe,  and  paid  out  at  its  counter;  that  the  letters  sent 
to  McMillan,  cashier,  on  the  subject  of  the  loan,  were  all  re- 
ceived at  the  bank  by  the  cashier  or  teller,  whichever  was 
present,  and  opened,  read,  and  filed  with  the  other  correspond- 
ence of  the  bank;  that  McMillan  was  the  principal  financial 
officer  of  the  bank;  that  he  had  the  sole  pianagemeut  and  con- 
trol of  its  affairs  at  and  before  the  time  of  making  the  said  loan, 
and  up  to  a  short  time  before  the  fiEulure  of  the  bank,  when  he 
resigned  by  reason  of  the  discovery  of  his  fraud;  that  the 

president  was  in  the  habit  of  doins:  business  at  the  bank,  but 
made  no  investigation  into  its  afifairs,  or  inquiry  as  to  the 
manner  in  which  its  business  was  conducted;  and  that  the 
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board  cf  directors  met  twice  in  each  year,  in  January  and 
July,  but  made  no  examinations,  trusting  entirely  to  the 
cashier.  Defendant's  evidence  tended  to  show  that  the  cashier 
had  no  authority  to  pledge  the  assets  of  the  bank  without  the 
consent  of  the  board  of  directors.  A  new  cashier  was  ap- 
pointed in  McMillan's  place,  upon  the  discovery  of  his  fraiid 
and  his  resignation.  The  bank  then  gave  notice  to  the  plain- 
tiffs that  it  did  not  sanction  the  loan,  and  would  hold  them 
responsible  for  the  money  and  the  bills  in  question.  It  fur- 
ther appeared  on  the  trial  that  by  a  statute  of  the  state  of 
Ohio,  in  force  when  the  loan  was  made  and  the  money  sent,  it 
was  unlawful  for  any  bank  in  that  state  to  issue,  pay  out,  or 
give  in  exchange  for  other  money,  so  as  to  go  into  circulation 
In  that  state,  any  circulating  notes  or  bills  except  the  notes  or 
bills  of  the  banks  of  that  state  issued  according  to  law.  This 
statute  also  provided  that  all  contracts,  promises,  and  agree- 
ments, founded  in  whole  or  in  part  upon  the  payment,  exchange, 
or  putting  forth  of  such  bank  notes  contrary  to  the  provisions 
of  the  act,  should  be  held  and  adjudged  utterly  null  and  void. 
At  the  time  of  making  the  loan,  the  plaintiffs  had  no  knowl* 
edge  of  this  statute.  The  written  proposition  of  the  cashier, 
McMillan,  which  was  accepted  by  the  plaintiffs  for  the  loan 
of  their  bank  issues,  contained  no  provision  or  stipulation 
regarding  the  place  where  the  bills  were  to  be  paid  out 
or  circulated;  but  in  his  testimony,  the  plaintiffs'  cashier 
stated  that  the  inducement  to  their  bank  to  make  the  loan  at 
BO  low  a  rate  of  interest  was  the  circulation  of  their  bills;  that 
the  agreement  was,  that  the  notes  should  be  circulated  in 
Ohio;  and  that  as  the  plaintiffs'  bank  redeemed  them,  the  said 
bank  was  to  be  reimbursed  for  their  redemption.  The  do* 
fendant  moved  for  a  dismissal  of  the  complaint,  after  the 
plaintiffs  had  rested,  upon  the  ground  that  the  plaintiffs  had 
shown  no  legal  title  to  the  bills  in  question,  even  if  they  were 
creditors  of  the  bank;  and  that  McMillan  was  the  principal 
debtor,  and  had  no  authority  to  indorse  for  the  bank,  or  to 
pledge  its  assets,  either  for  the  debts  of  the  bank  or  for  his 
own  debts.  The  motion  was  denied,  and  the  defendant's  coun- 
sel excepted.  The  jury  were  directed  to  find  a  verdict  for  the 
plaintiffs  for  the  face  of  the  bills  and  interest,  which  was  ao- 
cordingly  returned  for  $86,541.95.  Defendant  made  a  case 
vith  exceptions,  and  moved  at  the  general  term  for  a  new 
trial.  This  motion  was  denied,  and  judgment  ordered  for  the 
plaintiffs.    Defendant  appealed. 
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O.  0.  LaJigdellj  for  the  appellant. 
B.  W.  Bonney^  for  the  respondents. 

By  Court,  Johnson,  J.  In  the  view  I  take  of  this  case,  H 
Is  wholly  unnecessary  to  inquire  whether  the  contract  between 
the  plaintiffs  and  McMillan,  the  cashier  of  the  Bank  of  Akron, 
in  pursuance  of  which  the  bills  in  question  were  indorsed  to 
plaintiffs,  was  in  all  respects  valid  and  binding  upon  said 
bank,  as  between  it  and  the  plaintiffs.  The  Bank  of  Akron 
is  not  a  party  to  the  action,  nor  is  its  legal  representative,  the 
State  Bank  of  Ohio.  The  defendant  claims  no  title  to  the 
paper,  and  does  not  pretend  to  have  any  interest  in  it,  except 
as  a  promisor,  liable  to  pay  to  any  proper  holder.  There  is  no 
party  before  the  court  who  has  any  legitimate  interest  in  ques- 
tioning the  plaintiffs'  title,  or  who  has,  as  it  seems  to  me, 
under  the  circumstances  of  this  case,  any  right  to  be  heard  on 
that  question.  There  is  no  connection  shown  between  the  de- 
fendant and  the  State  Bank  of  Ohio,  which  represents  the 
Bank  of  Akron.  It  is  not  shown  or  pretended  that  the  defend- 
ant has  been  forbidden  to  pay  the  bills  to  the  plaintiffs,  or 
even  requested  not  to  do  so;  and  for  aught  that  appears,  the 
State  Bank  of  Ohio  acquiesces  in  the  plaintiffs'  claim  of  title 
to  these  obligations.  It  is  of  no  consequence  whatever  that 
the  Bank  of  Akron  undertook  to  repudiate  the  transaction  by 
giving  notice  to  the  plaintiffs  before  its  insolvency.  All  its 
rights,  as  the  case  shows,  are  now  vested  in  the  State  Bank  of 
Ohio,  and  the  latter  bank  may,  upon  better  advisement,  con- 
clude never  to  contest  the  plaintiffs'  claim.  The  legal  presump- 
tion is,  that  it  does  not  intend  to  do  so,  as  the  contrary  is  not 
shown.  The  defendant  stands  here  therefore  as  a  mere  vol- 
unteer, in  behalf  of  others  not  before  the  court,  and  who 
make  no  claim  on  their  own  account  Confessedly  he  owes 
the  debt.  He  has  no  defense  whatever  on  his  own  account, 
and  should  he  succeed  in  defending  on  the  grounds  on  which 
the  litigation  seems  thus  far  to  have  proceeded,  he  may  escape 
the  payment  of  a  just  debt  altogether.  This  the  court  should 
not  allow  in  a  case  Like  this,  except  upon  clear  and  well- 
established  grounds.  It  will  be  time  enough  to  determine 
whether  any  other  person  has  a  better  title,  when  such  person 
shall  come  before  the  court  to  claim  the  bills  in  question,  or 
their  proceeds,  from  the  plaintiffs.  Upon  what  grounds,  then, 
can  the  defendant,  as  a  mere  debtor,  be  permitted  to  defeat 
the  action?    It  has  been  held  that  if  a  defendant  can  show 
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ihat  the  plaintiff  obtained  the  note  by  hia  own  fraudulent  act, 
he  haa  a  right  to  defeat  the  action  on  that  ground,  although 
he  may  be  liable  to  pay  the  note  to  the  true  owner:  Talman  v. 
Oiteofiy  1  Hall,  808.  Oakley,  J.,  in  delivering  the  opinion  in 
that  caee,  eays:  ''This  proceeds  on  the  general  doctrine  that 
no  man  can  acquire  a  right,  by  hia  own  fiuud,  to  Bustain  an 
action  in  any  court;  and  it  ia  a  principle  of  general  applica- 
tion.'' In  that  case,  however,  it  appears  that  the  defense  was 
set  up  for  the  defendant  by  one  Hyslop,  who  claimed  to  be  the 
true  owner  of  the  note,  and  had  demanded  it  of  the  plaintiff. 
The  same  principle  was  adopted  by  this  court  in  Boughton  v. 
MeAvliffef  26  How.  Pr.  270,  decided  at  the  last  December  term. 
The  action  was  against  the  makers,  who  refused  to  pay,  on  the 
ground  of  the  illegality  of  the  transfer  to  the  plaintiff.  It  was 
held  that  the  transfer  of  the  note  was  contrary  to  the  statute, 
and  that  the  party  who  transferred  it  to  the  plaintiff  was 
guilty  of  a  criminal  offense  in  obtaining  the  note,  and  could 
tranter  no  title  to  any  one  having  notice  that  it  belonged  to 
another;  and  that  the  plaintiff,  under  the  circumstances,  must 
be  deemed  to  have  notice  that  the  note  belonged  to  the  com- 
pany to  which  it  was  given,  and  not  to  the  person  of  whom  he 
purchased  it 

And  so  the  finder  of  negotiable  paper,  or  the  thief  who  steals 
it,  acquires  no  title,  although  either  may  transfer  a  good  title 
to  a  bona  fide  purchaser:  2  Parsons  on  Notes  and  Bills,  26&- 
270,  inclusive,  and  cases  there  cited.  The  same  rule  would,  I 
suppose,  apply  to  the  case  of  one  obtaining  such  paper  through 
any  positive  breach  of  law.  But  as  I  understand  the  rule, 
nothing  short  of  actual  mala  fideSj  or  notice  thereof,  wUl  enable 
a  maker  or  indorser  of  such  paper  to  defeat  an  action  brought 
upon  it  by  one  who  is  apparently  a  regular  indorsee  or  holder; 
especially  where  there  is  no  defense  as  to  the  indebtedness. 

This  rule  is  founded  in  the  most  obvious  dictates  of  reason 
and  sound  policy,  and  should  be  inflexibly  maintained.  As  to 
anything  beyond  the  bona  fides  of  the  holder,  the  defendant, 
who  owes  the  debt,  has  no  interest.  This  was  held  in  Oage  v. 
KendaUj  15  Wend:  640.  The  defense  in  that  case  was,  that 
the  plaintiff  did  not  own  the  note,  although  he  appeared  to  be 
the  indorsee;  and  that  the  action  had  been  commenced  with- 
out his  knowledge  or  consent,  or  any  notice  of  or  assent  to  the 
pretended  transfer  to  him.  But  it  was  held  that  the  owner 
bad  the  right  to  fill  up  the  blank  indorsement  with  any  name 
he  pleased,  and  the  person  whose  name  was  thus  used  would 
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be  deemed  <m  record  as  the  legal  owner;  and  that  whether  he 
was  so  in  fact  or  not,  he  could  sue  as  trustee  for  the  real  owner, 
and  the  defendant  had  no  concern  with  the  question.  The 
court  say  it  was  not  a  case  of  mala  fide  possession,  and  remark : 
"  Why  should  the  defendant  give  himself  the  trouble  to  inves- 
tigate the  plaintiff's  title?  He  oWes  the  money  to  some  one.*' 
The  principle  of  that  case  applies  here  with  foil  force  There 
is  no  ground  for  pretending  that  the  plaintiff's  possesoion  is 
mala  fide.  Upon  the  face  of  the  bills,  their  title  is  complete 
and  perfect  They  belonged  to  the  Bank  of  Akron,  and  wei^ 
regularly  transfened  to  the  American  Exchange  Bank  by  the 
indorsement  of  McMillan  as  cashier  of  the  Bank  of  Akron. 
He  was  the  financial  officer  of  the  latter  bank,  and  the  only 
person  who  could  thus  transfer  them.  His  authority  to  make 
such  transfer  ex  officio  for  a  legitimate  purpose  is  undoubted: 
Angell  and  Ames  on  Corporations,  296;  2  Parsons  on  Notes 
and  Bills,  7;  FUekner  v.  Bank  of  the  United  States^  8  Wheat 
838. 

I  do  not  understand  that  any  queetion  is  made  in  behalf  of 
the  defendant  in  respect  to  the  validify  of  the  transfer  to  the 
American  Exchange  Bank,  nor  but  that  the  defendant  might 
have  been  compelled,  by  action  brought  by  that  bank,  to  pay 
the  amount  of  the  bills.  The  point  is,  that  the  casliier  had  no 
authority  to  pledge  the  bills  while  there  to  the  plaintiffs  as  a 
security  for  the  loan,  and  therefore  the  transfer  by  that  bank 
under  the  authority  or  by  the  direction  of  McMillan  to  the 
plaintifb  is  void,  and  confers  no  title  upon  the  latter.  But  it 
is  very  clear  that  the  plaintiffs  were  acting  in  good  faith, — all 
the  time  supposing  and  believing  that  they  were,  in  fact,  deal- 
ing with  the  Bank  of  Akron,  and  with  no  one  else,  and  took 
the  bills  in  question  without  any  notice  or  suspicion  of  any 
fraudulent  conduct  or  excess  of  authority  on  the  part  of  Mc- 
Millan,  the  cashier.  That  must  be  sufficient  as  against  the 
defendant,  who  is  without  defense  upon  the  obligations  them- 
selves. And  even  if  it  should  be  held,  as  between  the  Bank 
of  Akron,  or  its  legal  representatives,  and  the  plaintiffs,  that 
the  latter  were  bound  to  inquire  into  the  authority  of  the 
cashier,  and  take  notice  of  its  extent  (as  to  which  I  shall 
express  no  opinion),  it  is  a  question  which  in  no  way  concerns 
tlie  defendant,  and  upon  which  he  cannot  be  allowed  to  defend, 
and  escape  the  payment  of  his  obligations.  It  is  enough  that 
the  plaintiffs  make  out  a  title  free  from  mala  fides  on  their 
part,  and  which  is  every  way  sufficient  for  his  protection.   The 
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issue,  beyond  that  between  fhe.partiies  befixre  the  ooorti  is 
wholly  immaterial;  and  if  established  against  the  plaintifS^ 
would  ooDstitate  no  defense  to  this  action.  The  title  is  good 
as  against  the  defendant,  and  that  is  soffident.  If  there  are 
any  others  who  claim  a  title  to  the  instroments  snperior  to  that 
of  the  plaintiffs,  it  can  be  determined  whenever  they  come  be* 
fine  the  court  to  assert  it. 

The  point  that  the  whole  transaction  is  void  as  a  positive 
breach  of  the  laws  of  the  state  of  Ohio  is  untenable.  The 
contract  was  not  made  in  that  state,  and  was  not  to  be  per- 
fisrmed  there;  it  was  made  in  the  state  of  Connecticut,  and 
was  to  be  performed  there;  and  there  is  no  pretense  that  it 
infringed  any  law  of  that  state. 

It  was  not  an  essential  part  of  the  contract  that  the  bills  cf 
the  plaintiffs'  bank  should  be  circulated  in  the  state  of  Ohia 
The  borrower  might  have  circulated  them  elsewhere,  or  with- 
held them  firom  circulation  altogether,  without  any  violation 
of  the  contract  It  is  quite  possible  that  the  phuntiffs  might 
not  be  able  to  enforce  their  contract  in  the  courts  of  the  state 
of  Ohia  As  a  general  rule,  no  people  are  bound  to  enforce  or 
hold  vaUd  in  their  courts  of  justice  any  contract  which  is  inji»- 
rious  to  their  public  rights,  or  offends  their  morals,  or  contra* 
tones  tiidr  policy^  or  violates  a  public  law:  2  Kent's  Com.  468. 
Though  I  am  inclined  to  the  opinion  that  even  there  a  contract 
of  tiiis  kind  would  be  enforced,  notwithstanding  their  statute. 
It  iF  quite  certain  that  our  courts  would  enforce  it  under  simi- 
lar circumstances  against  one  of  our  own  citizens.  In  ihSM 
respect  it  would  be  analogous  in  principle  to  the  cases  of  Mer^ 
€lmU^  Bamk  of  New  York  v.  Spoiding,  9  N.  Y.  63;  and  Tracy 
V.  Tcdmage,  14  Id.  162  [67  Am.  Dec.  132].  Oertamly,  it  does 
not  violate  any  law  of  Connecticut  or  of  this  state,  and  we 
could  scarcely  be  expected  to  give  any  such  extraordinary 
effect  in  our  courts  to  a  statute  of  Ohio  as  to  hold  that  the 
contract  cannot  be  enforced  here. 

My  conclusion  is,  that  the  judgment  is  right,  and  should  bo 
affirmed. 

All  the  Judges  coocnrring,  judgment  affirmed* 


Gav  Oaa  Avoid  ms  Coimuor'fOB  Wtuum  or  Wnn  Ha  Pianoi- 
noSDt  See  erteodad  nota  to  PomS  ▼.  Inman,  SS  Am.  Dea  408^  429^  aad 
vtaDdad  note  to  Boyd  ▼.  Barehy,  U  Id.  761-^707,  ca  ri|^ts  ot  furtam  U 
dicgid  or  fnwdsleiit  trmnaaotioiia. 

fkAVD  nr  Obtainino  Notb  ts  DincrsB  i:f  AcnoK  thsbiov:  Shqpardr. 
ffawley,  e  Am.  Deo.  244;  Prodar  ▼.  iieCaU,  2S  Id.  ISS;  note  to  OOu  ▼.  WU> 
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Mmnt,  87  U.  094;  HUirdh  y.  TomUtuon,  ISO  I<L  610;  Clem  ▼.  HewxuUe  «!& 
B.  i?.  Cb.,  68 Id.  658;  ffamUUmr.  BaUTs AdnCr,  09 Id.  460;  noUtoBo^dv. 
Am^,  84  Id.  766. 

BasA  Fn>n  aitd  CkwannDuxiov  nun  bm  Showv  bt  Holdkb  of  Loot 
OE  SiozjQi  No»  OB  Bmu:  ^eMoowsr  ▼.  Jgfadhtorfy  27  Am.  Deo.  880; 
VoMnr.  ffobmm,  28  Id.  125;  Tmfy  ▼.  Lome,  45  Id.  805;  TuUle  ▼.  iffftUMfiiil^ 
81  Id.  712.  BattkbomJSde  holdflr  will  be  protoofod:  ifftoOer  t.  McZhiuUd, 
40  Id.  888 

PoBUBMHOir  <nr  Kon  Aoquxbed  bt  Feavd  Oitib  No  Tulb:  ProoUtr  ▼• 
JTcOifl;  28  Am.  Deo.  185. 

PoMHnmr  or  'Swootsablm  iMoamann  n  Puka  Facdi  BTnxncB  ov 
OwvxBSHiF,  and  the  holder  as  plaintiff  is  not  bomd  to  protre  ooDadicatioi^ 
udeos  cunmmstanoee  of  snapkion  appear:  See  ooUeoted  oaaea  in  note  to  SO^ 
€0U  ▼.  Martin,  61  Am.  Deo.  880;  Morri§  ▼.  Foramm,  I  Id.  235. 

Mala  Vnam  nun  bi  Allbobd  nr  AimoN  upoir  Bill  of  EzoBAircn^ 
wiiflre  plaintiff  has  it  in  his  poiiaerion,  before  a  ooort  will  inqoiie  whether 
the  party  foei  for  hinuelf  or  aa  traatee  lor  aaollier  or  into  the  right  of  poa» 
■ijMJnn;  MUkoUr.  Martim,  61  Am.  Doa  887. 

CUamHR'a  Fowxbio  Tbabifbb  PAnot  of  Babe:  Jberattr.  UmMLSmet^ 
80  Am.  Deo.  584;  horror  ▼.  Q%kmm,  86  Id.  766;  BOkd  ▼.  ilUol^  87Id.  227| 
MerekmUf  Bank  qfMaeon  ▼.  Bawb,  50  Id.  804;  Ooner  t.  PmO,  77  Id.  758^ 
and  extended  note  thereto  750-768^  on  iaqpliad  powero  of  bank  caihien. 

Ko  Coubtbt  will  Bbiobob  OoBTRAor  Maixb  Blowhiu^  if  the  enforo»> 
mont  would  be  to  iti  injniy:  See  note  to  SmUh  ▼.  Ooifire^p  61  Am.  Deo.  622| 
in  oonfliot  with  Tested  righto  whioh  hafe  aoomed  under  its  domestio  lawas 
JTdCeoii  ▼.  J7iirt2NS  60  Id.  740;  roAert  t.  fFMbel^  76  Id.  607;  or  where  sooli 
contract  ia  repugnant  to  the  lawa  and  polioy  of  the  oonntKy  where  it  is  soo^t 
to  be  enloroed:  Boehe  t.  WaMngjion,  81  Id.  876;  Kanoifa  t.  Ta^hr,  70  Id.  62; 
PonoMT.  2Vaal^  66  Id.  502. 

Thb  FBordPAL  OASB  WAS  oiXBD  in  eaoh  el  the  ioHowii^  antfaorities  and 
to  the  point  stated:  Irrelevant  aUegations  in  aa  aaswiii  may  be  pnyperly 
■trioken  oat  as  saoh,  where  they  constitate  no  defense  to  the  action  and  have 
no  bearing  on  the  measure  of  damages:  Anbreif  t.  fUe^  86  How.  Pr.  281^ 
8.  0.,  86  K.  Y.  48,  to  the  same  point  A  party  to  aa  action  has  no  right  to 
defend  on  a  question  or  matter  in  which  he  has  no  legitimate. oonoem  or 
interest;  as  where  one  acquires  a  note  lawfully,  bat  commits  a  breadi  of  trost 
by  refosing  to  redaliyer  it^  he  cannot^  in  aa  action  by  the  rightful  hcldar% 
who  have  temporarily  pledged  it  for  a  loaa  to  recover  for  the  wrongfol  con- 
version of  the  note,  set  np  the  defense  that  a  material  alteration  has  beeo 
made  in  it  after  its  execation,  either  as  a  bar  to  the  action  or  to  mitigate  the 
damsges.  However  material  the  alteration  might  be  as  to  tiie  makers  when 
required  to  pay,  it  is  whoUy  irrelevant  and  immaterial  as  between  the 
parties  to  sack  action  for  any  porpose:  ^kd  v.  Oraigf  50  Barb.  832L  The 
same  principle  applies  to  one  who  ocoapies  the  position  of  a  naked  trespasserx 
Van  Sum  v.  Curriet,  8  Keyes,  831.  Where  tiie  assignee  of  a  demand  ia 
plaintiff,  it  is  enough  that  he  has  legal  title  to  the  demsad,  if  the  defendaal 
would  be  protected  in  a  payment  or  Tocovery  by  the  ^r^g"^  The  con- 
aideration  is  of  no  moment.  It  is  not  a  case  of  laala  Jide  possession  whioh 
the  defendant  can  avail  himself  of,  as  if  a  thief  shoold  bring  an  action  npoa  a 
promissory  note  which  he  had  stolen:  Sheridan  v.  if  oyor,  68  K.  Y.  82;  and 
Ba^  V.  Haikom,  74  Id.  480;  Haift  v.  Southgate.  10  Him,  518;  FanM  T. 
HUmar,  15  Id.  282;  applying  the  same  roles  to  actions  npoa  notesp  tipitfiaHy 
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thare  is  no  def aoM  m  to  tba  indobtediMH.  Hie  priadpal  omo  wm  mg* 
pcorod in  AiM(/brt2 ▼.  8tmifiMrd,451S(,  T.  727;  WMiiinilmr  toBr^wmy,  Pm- 
feUf  36  Id.  475;  Imt  wm  net  oopwdarod  to  be  in  point  in  Xatom  ▼.  Alger,  67 

191. 


Gbeed  V.  Habtmann. 

r»  Nnw  YOBX,  69LJ 

IdAaiUTr  von  PnaoNiL  Ivjvbt  Oooabioxisd  bt  Kbouoihci  or  SirxBiX 
PnaoHS  IS  SxPABAia  ja  Will  ab  Jonnr. 

Bora  on  Eztbxe  cm  ToEBV^nuaoBs  mat  n  Susd  st  Iv jimsD  Purr,  «t  his 
Mootion. 

VoKT-nisoBS  KVED  NOT  All*  u  JosffBD  in  sotion  for  injniy.  Xboir  lia- 
bility U  Mparate  as  well  as  joint. 

Oomplahit  should  not  bx  Disiobsxd  akd  Nohsutt  Gkasted  iob  Oob- 
TBiBUVOBT  KBOUOXNOBy  uilesB  the  nndispnted  facts  dearly  show  thai 
which  the  law  adjndges  negligence. 

tauoNs  Who^  without  Sfbcoal  Authobitt^  Maicb  oa  Coirrzvua  Cotkbbd 
EzoATATioN  IN  PuBUO  Stbxbt  ot  highway,  for  private  purpose,  should 
be  rsspoDsible  for  all  injnries  to  indiTidnsls  resolting  from  the  street  or 
highway  being  thereby  less  safe  for  its  iqipropriate  use,  there  being  ao 
am^igence  by  the  parties  iojored.  And  it  is  inunaterial  whether  the 
sonaTatum  was  a  corered  or  an  open  one,  where  it  was  made  withosi 
antbority,  and  the  party  injured  was  free  from  fault. 

OBRaiOIOBS  ABB  LlABLB  VOK  NBaUOXNOB  OF  SUBOONTBAOTOBfl^  WHBff.  -^ 

Persons  contraoting  with  owner  of  lots  to  boild  blobk  of  honsss  thersen» 
snd  wiio  saUet  to  one  who  agrees  to  make  exoafationsv  Uast  rocki^  ete., 
and  to  make  good  all  damagsi^  are  Itsbls  for  an  injnry  oaased  to  an  in* 
dfridnal  by  his  fdlnig  into  an  ezoaTation  in  the  sidewalk,  through  the 
■egUgfimie  of  the  saboontraotor,  or  his  servants*  in  not  baring  the  sama 
properly  protested,  where  the  origittal  eonteactors  have  no  antiiosiliy 
from  the  d^  to  make  saoh  ezoaTation. 

CtanaA0raa  ratino  Unautbobizid  Bzcatatiov  Maia  in  Stbbbt  aLiABLa 
lor  an  injniy  oecasioned  thereby  to  a  passer  by^  whether  it  was  oansed 
by  the  n^gligenoe  of  workmen  or  not 

Bsbib  ov  OoHTaAoroa's  Leabduot,  where  he  has  proeorsd  an  sanaration  la 
be  made  in  a  stareet  or  highway,  witfaont  antfaorityy  is  his  own  wrongfol 
ael  in  so  doiag^  and  not  the  BegHgnmie  of  the  snboontraotor,  er  his 
worionan,  in  performing  or  gaaiding  the  work.    Per  Seldsn,  J. 

DsFXHDAMT  was  ODd  €ff  a  firm  who  had  ooatracted  to  build 
a  block  of  honflOB  on  the  Third  Ayenne,  in  New  York  Citf  • 
The  oontractora  Bublet  to  one  Brady,  who  agreed  to  make  all 
the  neoessaiy  excavationB  by  digging  the  groond,  blaating  the 
roeksy  ete.  Brady  was  to  guard  against  accidents  by  proper 
precautions^  and  he  was  to  make  good  all  damages.  After 
the  sidewalk  was  dug  out|  the  same  was  corered  with  boards, 
bat  by  whom  did  not  appear.  The  defendant's  foreman  was 
in  the  habit  of  putting  up  guards  at  night    Mary  Creed,  one 
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of  thd  plaintiffs,  in  passing  orer  the  platfiarmy  broke  fhion^ 
and  fell  into  the  excavation,  fracturing  her  thigh.  Defendant 
moved  for  a  nonsuit,  upon  the  ground  that  Brady  was  the 
party  guilty  of  negligence,  if  any;  that  the  plaintiff  was  guilty 
of  negligence;  and  that  the  partner  of  the  defendant  was  a 
necessary  party.  This  motion  was  denied.  Verdict  for  plain- 
tiffs, the  judgment  thereon  being  affirmed  by  the  general  term. 

WiUiam  R.  Staffordy  for  the  appellant. 
A.  L.  Pifineyj  for  the  respondents. 

By  Court,  Inobahah,  J.  There  was  not  sufficient  evidence 
of  negligence  on  the  part  of  the  plaintiff  to  warrant  the  court 
to  take  the  case  from  the  jury.  It  did  not  appear  that  she 
bad  any  reason  to  suppose  the  boards  placed  for  people  to 
walk  over  were  not  sufficient  On  the  contrary,  she  saw 
others  {passing,  and  as  it  was  usual  to  make  such  bridges  to 
pass  over  excavations  in  the  sidewalks,  she  had  no  reason 
to  suppose  there  was  any  differoice  in  the  present  case.  It 
is  only  where  the  negligence  is  clearly  proved  that  the  court  is 
^warranted  in  dismissing  the  complaint.  The  defendant  was 
one  of  a  firm  who  had  the  contract  for  erecting  the  buildings. 
Both  of  the  parties  were  alike  guilty  of  negligmoe,  and  both 
might  have  been  sued  for  such  negligence,  but  each  of  them 
was  equally  liable,  if  any  liability  existed;  and  there  is  no 
rule  which  makes  both  parties  necessary  parties  to  an  action 
of  this  character.  There  was  a  separate  liability  as  well  as  a 
joint  one,  and  the  plaintiff  might  at  his  election  sue  both  or 
either  of  them:  Law  v.  Mumfordy  14  Johns.  426  [7  Am.  Deo. 
469]. 

The  principal  question  in  the  ease  is,  whether  the  defend- 
ant was  liable  for  the  negligenoe  of  Brady,  who  bad  the 
contract  to  do  the  work,  and  who  made  the  excavations. 

The  cases  of  Blake  v.  FerriSj  6  N.  Y.  48  [55  Am.  Dec.  804], 
and  Pack  v.  Mayor  ete,^  8  Id.  222,  decided  that  the  principal 
was  not  liable  for  accidents  to  third  persons,  occasioned  by 
negligence  of  the  workmen,  when  the  work  had  been  contracted 
for  to  a  third  person  to  do  the  work  at  a  stipulated  price. 
The  contractor,  in  such  case,  is  not  the  agent  of  the  employers, 
and  they  are  not  responsible  for  the  contractor's  negligence. 
The  principle  upon  whioh  these  cases  rest  is,  that  the  esa- 
ployer  has  no  control  over  the  men  and  servants  employed  by 
the  contractor,  and  is  not  responsible  for  their  negligenoe. 
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In  SUnr9  ▼.  OUy  of  Utiea,  17  N.  Y.  107  [72  Am.  Peo.  487], 
the  case  of  Blake  y.  FerriSj  6  Id.  48  [55  Am.  Dec.  804],  wa9 
reviewed,  and  Comstock,  J.,  expressed  his  doubts  about  th^ 
propriety  of  that  decision,  and  draws  a  distinction  betweeq 
one  who  directs  a  ditch  to  be  dug  in  a  highway,  although  he 
does  the  work  by  a  contractor,  and  one  who  directs  rocks  to 
be  blasted  in  a  highway,  and  does  that  work  under  contract. 
I  confess  that  I  have  difficulty  in  understanding  how  the  em- 
ployer in  the  one  case  is  liable  and  not  in  the  other.  The 
digging  of  a  ditch  and  the  blasting  of  rocks  in  a  public  high- 
way  are  both  acts  equally  dangerous  to  the  traveler,  and 
equally  call  for  care  against  accidents.  The  one.  renders  the 
steet  unsafe  for  night  travel,  and  the  other  during  the  day. 
That  case  seems  to  have  been  placed  upon  the  decision  of  this 
court  in  City  of  Buffalo  v.  HdOoway,  7  N.  Y.  493  [57  Am. 
Dec.  550],  where  the  court  held  the  contractor  was  not  liable 
to  the  city  for  negligence  in  leaving  an  opening  in  the  streeti 
because  the  contract  did  not  require  him  to  take  precaution- 
ary measures  against  it.  In  Storrs  v.  CUy  of  Utica^  17  Id, 
107  [72  Am.  Dec.  437],  Comstock,  J.,  says:  ''If  the  work  is 
done  by  contract,  then  I  admit  that  the  contractor  must  re- 
spond to  third  parties,  if  his  servants  or  laborers  are  negligent 
in  the  immediate  execution  of  the  woric."  And  again:  ''  The 
employer  may  insert  in  that  contract  a  clause  that  the  con- 
tractor shall  provide  proper  lights  and  guards,  but  I  do  not 
see  how  that  can  change  the  principle.''  ^'  But  this,''  he  says, 
''has  no  tendency,  in  my  judgment,  to  shield  the  ultimate 
superior  or  author  of  the  work  from  responsibility." 

In  Congreve  v.  Smithy  18  N.  Y.  79,  the  defendant  was  held 
responsible  for  work  done  in  a  public  street,  although  it  was 
shown  that  the  work  was  done  under  a  contract  calling  for  the 
best  materials,  and  that  the  work  should  be  done  in  a  good  and 
workmanlike  manner.  Strong,  J.,  says:  "A  person  who  makes 
or  continues  a  covered  excavation  in  a  public  street  or  high- 
way for  a  private  purpose  should  be  responsible  for  all  inju- 
ries to  individuals  resulting  from  the. street  or  highway  being 

less  safe  for  use It  is  no  answer  to  the  action  that 

the  covering  was  done  under  the  contractors  who  contracted  to 
do  the  work  properly,  and  that  the  defendants  are  not  respon- 
sible for  the  negligence  of  the  contractors'  servants."  It  was 
no  part  of  the  contract  to  cover  the  opening,  and  the  defendant 
may  have  reserved  to  do  that  work  himself  Neither  does  it 
appear,  as  in  BlaU  v.  Ferm^  6  N.  Y.  48  [55  Am.  Dec.  804], 
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that  the  defendant  had  obtained  permission  to  do  this  work  in 
the  public  street.    This  would  distinguish  it  from  the  case  of 
Blake  v.  Ferris^  aupra^  where  a  permission  had  been  given  to 
build  the  sewer  in  the  street,  by  the  corporation. 
The  judgment  should  be  affirmed. 

Selden,  J.  The  verdict  of  the  jury,  under  the  appropriate 
charge  of  the  court  on  the  subject,  is  an  answer  to  the  position 
of  the  defendant's  counsel,  that  the  plaintiff  was  guilty  of  neg- 
ligence. If  the  question  were  an  open  one,  however,  it  would 
be  very  difficult  to  find  in  the  evidence  anything  to  justify  a 
different  verdict. 

There  is  no  well-grounded  reason  for  questioning  the  de- 
fendant's liability  in  this  case,  under  the  rule  laid  down  in  the 
case  of  Congreve  v.  Smith,  18  N.  Y.  79,  that  '^  persons  who, 
without  special  authority,  make  or  continue  a  covered  excava- 
tion in  a  public  street  or  highway,  for  private  purposes,  should 
be  responsible  for  all  injuries  to  individuals  resulting  from  the 
street  ot  highway  being  thereby  less  safe  for  its  appropriate 
use,  there  being  no  negligence  by  the  parties  injured.''  It 
cannot  be  material  whether  the  excavation  was  a  covered  or 
an  open  one,  where  it  was  made  without  authority,  and  the 
party  injured  was  free  from  fault. 

The  fact  chiefly  relied  upon  in  the  defendant's  behalf  that 
the  injury  resulted  immediately  from  the  negligence  of  a  con- 
tractor, who  was  doing  the  work  upon  his  own  responsibility, 
and  was  bound  by  his  contract  with  the  dcfendapt  to  guard, 
by  proper  precautions,  against  accidents,  does  not  constitute  a 
defense  to  the  action.  The  excavation  was  made  on  the  de- 
fendant's account,  and  at  his  request,  in  a  public  street,  for  a 
private  purpose  of  the  defendant,  in  which  the  public  had  no 
interest,  and,  so  far  as  the  case  discloses,  without  the  consent 
of  the  corporate  authorities.  The  act  of  making  the  excava- 
tion was  wrongful,  without  reference  to  the  manner  in  which  it 
was  made  or  secured.  The  defendant  was  therefore  liable  for 
the  injury  which  the  excavation  produced  to  third  persons, 
without  fault  on  their  part,  whether  the  workmen  were  guilty 
of  negligence  or  not:  Congreve  v.  Smith,  18  N.  Y.  79;  Dygert  v. 
Seheneh,  23  Wend.  446  [35  Am.  Dec.  675];  Coupland  v.  Ear- 
dingham,  3  Camp.  898.  The  basis  of  the  defendant's  liability 
is,  his  own  wrongful  act  in  procuring  the  excavation  to  be  made 
without  authority,  and  not  the  negligence  of  the  contractor  or 
his  workmen  in  performing  or  guarding  the  work.  In  this 
respect  there  is  a  plain  distinction  between  the  present  case 
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and  those  of  Blale  ▼.  FerrUy  5  N.  Y.  48  [55  Am.  Dec.  S04], 
Pack  V.  Mayor  etc..  8  Id.  222^  and  KtUy  v.  Mayor  etc.,  11  Id. 
432.  In  each  of  thoee  cases  the  work  was  authorized  by  the 
ooqporate  authorities,  and  was  therefore  rightful,  if  carefully 
and  skillfally  executed;  and  it  was  held  that  the  defendant, 
not  haying  any  control  over  the  manner  in  which  it  was  done 
by  the  contractors,  to  whom  its  performance  had  been  com- 
mitted,  was  not  responsible  for  their  negligence  or  want  of 
skilL  If  the  work  had  been  xmauthorized,  and  was  therefore 
in  itself  wrongful  without  reference  to  the  manner  in  which  it 
was  performed,  the  defendants  would  undoubtedly  haye  been 
held  liable. 

I  do  not  think  we  are  called  upon  to  decide  whether  the  de- 
fendant would  have  been  liable  for  the  negligence  of  the  con- 
tractor in  guarding  the  work  if  it  had  been  done  by  license 
from  the  corporate  authorities,  upon  the  ground  of  the  distino- 
tion  taken  in  the  case  of  Storrs  v.  City  of  Utieoj  17  N.  Y.  107 
[72  Am.  Dec.  437],  between  negligence  in  the  actual  making  of 
ibe  excavation  and  negligence  in  providing  saft^uards  against 
injury  from  its  existence.  In  that  case  it  was  held  that  a 
municipal  corporation  was  liable  for  the  injury  produced  by  a 
neglect  to  place  proper  lights  and  guards  at  night  about  an 
excavation  in  a  street,  made  in  the  construction  of  a  public 
sewer,  although  the  work  was  done  by  a  contractor  upon  bis  own 
responsibility.  There* was  no  provision  in  the  contract  in  that 
case  requiring  the  contractor  to  guard  against  accidents,  but 
Judge  Comstock  expresses  the  opinion  (the  correctness  of  which 
cannot  well  be  doubted)  that  such  provision  would  not  have 
relieved  the  corporation  from  liability;  and  it  may  safely  * 
be  assumed  that  an  individual  making  an  excavation  in  a 
street  for  his  own  benefit,  with  the  consent  of  a  municipal 
corporation,  could  not  claim  an  immunity  which  the  corpora- 
tion itself  would  not  possess  if  it  were  doing  the  same  work 
for  the  benefit  of  the  public.  It  was  upon  this  ground  that 
the  judgment  was  sustained  at  the  general  term  in  the  su- 
perior court;  and  if  it  were  necessary  to  decide  the  question 
I  should  be  prepared  to  concur  in  that  view.  There  is,  how- 
ever, no  evidence  in  the  case  of  any  express  license  to  the 
defendant  to  make  the  excavation,  and  although  a  license 
might  doubtiess  be  inferred  from  circumstances  {City  of  Chi- 
cago V.  RobbinSf  2  Black,  418),  no  proof  was  offered  of  any 
drcumstanoes  from  which  such  inference  could  be  drawn. 
The  work  itself  was  therefore  wrongful,  and  the  right  of  ac- 
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turn  does  not  defpoid  open  any  negUgenoe  on  the  part  of  the 
oontractor. 

The  ground  upon  which  I  have  placed  the  liahilily  of  the 
defendant  fiimiehes  an  answer  to  the  objection  that  hie  part- 
ner (Eberepacher)  should  also  haire  been  made  a  defendant* 
The  making  of  the  excavation  without  lioenee  was  a  tort  on 
the  part  of  both  the  defendant  and  Eberspacher,  and  the  lia- 
bility for  torts  committed  by  more  than  one  person  is  always 
several  as  well  as  joints  Xoto  v.  Mumfordy  14  Johns.  426  (7 
Am.  Dec.  469]. 

I  doubt  whether  the  rule  would  be  diflbrent  if  the  liability 
of  the  defendant  should  be  held  to  depend  upon  the  negUgenoe 
of  the  common  agent  of  him  and  his  partner:  Champion  v. 
Bwtmckj  18  Wend.  185, 186  [81  Am.  Dec.  376].  It  is,  how- 
ever, a  sufficient  answer  to  the  objection  under  consideration 
that  it  was  not  taken  in  the  answer:  Cknle  of  Procedure,  sees. 
144,  147,  148;  BidwM  y.  Aitar  Sf.  I.  Co.,  16  N.  Y.  266.  The 
facts  on  which  the  objection  is  based  are  stated  in  the  answer 
for  the  purpose  of  exonerating  the  defendant  by  throwing  the 
sole  responsibility  upon  Brady,  the  contractor;  but  there  was  no 
suggestion  of  any  defect  of  parties.  This  was  necessary  if 
the  oI]9ection  was  sound  in  principle  to  make  it  available,  and 
possibly  the  further  allegation  that  Eberspacher  was  still  liv- 
ing: CabeU  V.  Vaughan^  1  Saund.  291;  8  Ch.  PL,  Springfield 
ed.,  1844,  900,  note  /. 

The  judgment  of  the  superior  court  should  be  affirmed. 

All  the  judges  concurring,  judgment  affirmed. 


Jonrr  ahd  SsyxBAL  LzABnjrr  of  Tobt-ibasobs:  Bkkardion  r,  Smertom, 
e2  Am.  Deo.  694;  note  to  2^&ifiii  v.  C^wfterm,  64  Id.  906;  Khuderr.McOraA, 
78  Id.  829. 

TOBaVVBAWMIS,  — FtAINTDV  HAT  PBOOBD  AOADIST  AuT  OR  AlL,  AT  HII 

BiiSonoN:  See  note  to  Bkmn  v.  Oroeiuronf  54  Am.  Dea  206. 

NoNaurr  loa  GoznrBXBuroaT  Nioliokncs  should  bm  Graktsp^  WBsm 
Warren  v.  FUehburg  B.  B,  Ch.^  86  Am.  Deo.  700;  Snow  ▼.  Homaionie  B.  B. 
6K  85Id.  720;  ToddY.  OldOokm^dc  B.  B.  Ob.,  83 Id.  679;  MOwamteBelc. 
B.  B,  Co,  ▼.  Hunter,  78  Id.  699,  and  notes  to  these  oasee. 

CioNTRAoroB's  LiABnizrr  iob  Nsquoxnoi  nr  llAxmo  Stbiet  £zgjl?a- 
TiONS,  LxAyoro  Thsm  Uhouabdid,  no.  t  See  note  to  Jamtu  y.  Ban  Frandgeo^ 
66  Am.  Deo.  628;  extended  note  to  iffjxv^&oiolb'y.  C%  </i9aiem,  79  Id.  702-706^ 
on  liability  of  individuals  or  towns  for  injuries  arising  from  excavations  at 
roadside,  by  reason  of  failure  to  maintain  f enoes  or  guards;  note  to  LoweM  v. 
BoekmOc  B.  B.  Coip^,  34Id.  40;  Boewetty,  Laird,  68 Id.  346. 

Bmplotxb's  Lxabqjtt  vob  Acts,  OmsaioNs,  ob  NBeuoESOi  of  Oes- 
TBA0COB  Di  Maubo  JbLOJLTATiotm,  OT  in  oonstmoting  poblie  yrqtki^  ami 
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iMviag  tbs  ««•  ia  an  nuaiift  aod  nigaaHnj  iwnditiow;  (%  ofBttroMr, 
Ohwt.  60  Abl  Dm.  78w  and  ooUMtod  latMs  in  note  thatoto  82.  88:  Mnarkamik 
▼.atrtTAalfw,  79  U.  700^  «iida«tfildadn«te«ii0MtQ  702-704^  M  tbe  li*. 
UliJij  irf  indifidnali  or  towns  lor  Ixgnriat  ari^^ 

hf  laaaon  ol  IhIuo  to  mamtahi  tooaa  or  gnardb;  /SlaiTi  ▼.  CX^  qf  ITitai  78 
Id.  487;  Ohrkr.  Fry.  72  Id.  {MWj  OUyqfSi.  Ftml  y.  Mta^  74  Id.  768;  /onua 
Y.  Aw  iVuiMiioob  66  Id.  626$  AiMaO  ▼.  LqJM.  68  Id.  80,  and  nota  8M| 
aoU  to  J7fZtfar«l  T.  JSiestotteM^  63  LL  767;  nota  to  GAorto  y.  J2aiil*i»  66  LL 
660;  nota  to  0%  ^  ^<.  AnU  t.  Mos  74  Id.  761,  762,  on  tho  liability  o£  a  dty 
aaafliMtadbjomploTnMntof  oontnotor;  andaztandadnotato^SIfonaT'OAorirv 
4:  B.  Oofp.,  61  Id.  80O-206,  on  ompl^av'a  UabOity  lor  aofai  ol  oontnoton 
BmebeUv.  Bmbke.  81  Id.  60i  and  note  606. 

OoamAflfOA'a  LiABZLnr  ion  Aon  ov  9namtMAanmt  8aa  noU  to  Atona 
V.  Qkttinlt,  B.  Corp.,  61  An.  Dao.  901. 

Cknmuumtt^a  on  Owmot'a  LuBxurr  von  DikiiAOi  OooismnD  sr 
WnmiovuL  Aon  ov  PutaoKi  BMFLonn  bt  Suneonnuoxon  or  nndar* 
woidanan:  8aa  MdChdn  y.  ChntU,  67  Am.  Doe.  40. 

Grt  BicrLonNo  Goimuoion  to  ObiAimb  Srasxr  u  XjUKA  ion  Kiou« 
«nHai  OF  -BSB  ^mnoYEMB  in  laayin^  azoayatikn  nngoarded:  OUy  <ifSt  Paui 
y.  SeUa,  74  Am.  Deo.  753. 

BzcAYAinoN  OF  HiQSWAT  WZTB0I7T  AvTBOBiTT  Bvioxnta  Pufloir  Bs* 
■PomnBU  FOB  WoBK  LiABUi  FOB  Damuomb  to  one  who^  naiiif  dno  mt% 
hUM  in  and  ia  iqjiirod:  Conifreae  y.  Jfoipflii^  72  Am.  Doo.  40S. 

QnewjoPtB  of  Oobtamttob  avd  Tbobb  ov  SvaaovTBAoian  4BB  mot  Oo- 
aaBTAjns:  JTarray  y.  iSf.  C  i?.  J2.  Go.,  86  Am.  Dao.  888. 

Tem  FBDMiFaL  OASB  WAM  CRiD  inoaoh  ol  tba  loUoviag  aathoritiaa  and 
tothapoiniatatad:  Patacna  wfao^  witihant  apaoial  anthori^,  makaoraonfeinna 
a  aonared  aKoayation  In  a  pnblio  atraat  or  hig)iwagr,  lor  a  piiyate  poipeaa, 
ahoold  bo  riwpnnaibla  ler  all  iajnrioi  to  indiyidnala  sonlting  Irom  the  atraat 
or  hii^way  baiDg  laap  aafa  for  ita  appropriata  nae^  there  being  no  negliganoe 
by  tba  party  injwed:  Bkpkaad  y.  Brmni,  40  BL  433;  Ofaora  y.  Unkm  Ferry 
Co.,  68  Barb.  642,  It  ia  a  well-aettlad  role  that  a  pMaon  who  interferea  in 
aoy  way  with  a  lidawalk  in  a  city,  and  laarea  it  in  a  dangerons  oondition,  ia 
liable  for  injnriea  oanied  thereby,  whether  he  knew  it  to  be  dangerous  or  not, 
and  irreapeetiye  of  any  pemuaaian  from  the  pnblio  anthorities  to  do  the  work 
Irom  which  the  mjnry  anaes:  SexUm  y.  Zetl,  66  Id.  121;  &  C,  44  N.  Y.  43% 
and  to  the  aame  point.  In  fact,  an  onanthorized  excavation  in  a  street  may 
be  treated  aa  a  nnisanoe.  It  is  wro^gfol,  and  the  party  who  oontinaes  it^  or 
who  is  responsible  for  it,  is  liable  to  all  personr  injured  thereby,  irrespectiye 
of  any  ^nestion  of  negligence:  Irvine  y.  Wood^  51  Id.  228;  Maira  v.  ifanAcri- 
fan  Real  EttaU  Aei^n,  89  Id.  603;  Oebom  r.  Unkm  Ferry  Co.,  53  Barb.  642; 
Biephani  y.  Brmon,  40  HI.  433;  C^ortl  y.  Ikon,  12  Jonea  ft  &  892;  Irvin  y. 
Wood.  4  Robt  143;  Gardner  y.  Benndit  6  Jones  ft  S.  200;  Z^woeyy  y.  Brook^ 
CUy  dc  B.  R.  Co..  4  Abb.  N.  0.  36.  And  it  ia  a  nnisance  whether  the  hole 
ia  covered  or  nncovered:  /mn  y.  ITood,  4  Bobt.  148;  and  it  is  immaterial 
whether  it  waa  made  under  oootract  or  otherwiae:  Cfardner  v.  Bennett,  6 
Jonea  ft  8.  200.  More  than  one  party,  too^  may  be  liable  in  such  a  caae. 
Both  the  person  who  procured  the  nnisanoe  to  be  made  and  the  immediate 
anther  of  itareliabU:  WaterCo.r.  Warn,  16  WalL  577;  BinpUry.  Warner,  0 
Hun,  586;  JfePcfferty  v.  Spuyten  etc.  R.  B.  Co.,  61  K.  T.  200;  Town  </  Pierre- 
pont  y.  Laeeitiea,  4  Hun,  TOO.  A  wrong-doer  oannot  shake  off  reaponsibility  by 
interpoaing  between  himsett  and  the  injured  party  the  act  oineontatmetor;  See 
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Uwt  oiied.  Hit  lialiility  of  aeveral  peraons  for  orettiiig  or  onntiimmg 
each  a  aninaoe^  tsr  other  wmog,  is  both  aeyeral  and  jornt^  aad  the  plaintiff 
may^  at  plearare^  sae  one  or  all  of  the  wrong-doers:  People  r.  Tweed,  6  Hnn» 
889;  Irtm  ▼.  Wood,  4  Rdbt  146;  Kam  r.  SmUh,  11  Hun,  666;  Wood  ▼.  Lue- 
eomh,  23  Wis.  290.  For  every  mjnry  happening  by  reason  of  one's  neglect- 
to  perform  his  daty,  he  Is  liaUe  as  for  a  tort^  and  tiiis  is  so  whether  the  act 
er  omiswcn  oansing  it  was  dne  to  his  personal  neglect  or  the  n^lect  of  an 
agent  employed  by  him,  and  whether  tiiere  are  one  or  more  parties  concerned 
as  operators  or  empU^yers  can  make  no  difference.  The  liability  is  sereral  at 
well  as  Joint:  Kain  r.  8mUh^  SO  N.  Y.  468.  But  having  chosen  as  many 
aettcns  as  there  are  wrong-doers,  he  cannot  multiply  his  damages.  He  may 
have  a  verdict  and  judgment  in  each  action,  bat  he  can  have  only  one  satis- 
iMtion,  and  that  wiU  be  operative  as  to  aU:  £ortl  V.  T^oiiy,  98  Id.  421.  It 
mnst  be  observed,  however,  that  the  wrong  done  in  the  principal  case  was  a 
Joint  act;  and  it  mnst  be  distiagnidied  from  cases  where  the  separate  ne^* 
gence  of  two  parties  combine  to  produce  the  injury.  That  is,  the  negligenoe 
of  one  would  not  have  cansed  the  injury  had  it  not  been  for  then^ligenoe  of 
the  other:  Chapman  v.  Pei^mer,  9  Hun,  619;  S.  0.,  77  K.  T.  64.  So,  too^  the 
fact  that  it  is  difficult  to  separate  the  injury  done  by  each  one  from  the  otfa* 
era  furnishes  no  reason  for  holding  that  one  tort-feasor  should  be  liabLefor  tiia 
sets  of  others  with  whom  he  is  not  acting  in  concert:  Chipman  v.  Pabnetp  77 
N.  T.  64.  Gases  in  which  personal  injury  is  occasioned  by  the  separate  and 
conourring  negligence  of  two  or  more  parties  must  be  distinguished  from 
those  where  persons  are  severally  oontribnting  to  a  nuisance:  Id.  Tbe  an* 
thorities  also  establish  a  distinction  between  an  action  for  a  wrong  and  an 
aotiob  for  negligence:  IHdtmaon  v.  JIdyor  efo.  </  C%  qf  New  Tori,  92  Id. 
688.  A  city  which  has  authorised  an  excavation  in  a  street  must  take  special 
precantions  to  have  it  lighted  and  guarded,  where  danger  from  it  cannot  other- 
wise be  averted:  Parker  v.  (%  qf  Cohoee,  10  Hun,  636.  It  may  be  regarded 
as  now  in  accordance  with  the  uniform  tenor  of  the  recent  Knglish  cases,  aad 
those  in  our  courts,  that  the  general  question  of  negligenoe  of  the  defend- 
ants, and  the  contributory  ne^^igence  of  the  plaintiff  are  exdnsively  witliia 
the  province  of  the  Jury:  PendrUr.  Seoomd  Aw,  JL  H.  (Mk,  4B  How.  Pt.  411| 
a  a,  2  JoMs  4  a  486^  to  the  same  point;  Satanon  T.  iMi  3  Iklyf  Stt' 
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[80  N>wToBX,«.1 

Pisrr  Di  wHon  Fator  Pnooias  Isbueb  mat  Qxwm  Boom  Jamanoaam 
TO  Shxbiiv  as  will  not  only  excuse  him  from  his  gsnenl  duty,  but  bind 
him  to  the  performance  of  what  is  required  of  him. 

Pladitiiv  is  Judokknt,  ok  hs  AauoinD^  hat  Dmaor  Aix  or  Pabv 
TKSRBCiF  TO  HI  M^B  OOT  OF  Pbopxrtt  of  any  of  the  defendant^, 
where  a  Judgment  has  bean  recovered  against  several  dsfendanti^  and 
execution  issued  against  all;  aad  the  sheriff  Is  liaUe  if  he  rsfnass  tR 
comply  with  the  directiona. 

Action  to  reoover  a  part  of  a  judgment  owned  bj  the  plain- 
tiff, upon  which  execution  had  been  issued  and  delivered  ta 
the  defendant,  as  therifil    The  cause  was  tried  before  a  referee» 
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who  found  the  following  facts:  The  Bank  of  Oenesee  recovered 
a  judgment  against  Alva  Clarke,  Joseph  Ketchum,  Theodore 
F.  Sharpe,  and  Nelson  Thompson,  upon  which  an  execution 
was  issued  and  delivered  to  the  defendant,  who  levied  upon 
personal  property  of  all  of  the  defendants  in  execution,  except 
Thompson.  After  the  levy,  the  judgment  was  assigned  to  the 
plaintiff,  who  directed  the  defendant  to  let  the  sale  of 
Ketchum's  property  go  down,  hut  to  hold  on  to  the  levy  as  to 
the  property  of  Clarke  and  Shari>e,  and  to  make  two  thirds  of 
the  judgment  out  such  property.  The  defendant  refused  to 
obey  this  direction.  The  referee  found  that  the  plaintiff  was 
entitled  to  recover  the  two  thirds  of  the  amount  of  the  origi- 
nal judgment,  with  interest  thereon  from  the  time  it  was 
docketed. .  The  judgment  upon  the  report  of  the  referee  was 
affirmed  at  a  general  term  of  the  supreme  court,  and  the  de- 
lendant  appealed. 

F.  Kemanj  text  the  appellant. 
D.  B.  Praaser^  for  the  respondent 

By  Court,  Davies,  J.  The  sheriff  has  refused  to  obey  the 
directions  of  the  plaintiff  in  reference  to  the  execution  in  his 
hands,  and  has  defended  this  action  upon  the  theory  that  he 
was  under  no  obligations  to  conform  his  action  to  such  direc- 
tions. In  this  he  is  clearly  in  error.  The  party  in  whose  favor 
process  issues  may  give  such  instructions  to  the  sheriff  as  will 
not  only  excuse  him  from  his  general  duty,  but  bind  him. 
Both  the  process  and  the  law  which  convey  authority  under  it 
«re  for  the  benefit  of  the  party  in  whose  behalf  it  is  issued, 
and  it  is  a  general  nde  that  a  man  may  dispense  with  an  en- 
tire law  which  is  intended  for  his  aid  or  protection.  It  follows 
that  he  may  qualify  it,  to  a  greater  or  less  extent,  according  to 
his  discretion:  WaUera  v.  SykeSf  22  Wend.  566.  In  the  present 
case  this  plaintiff,  as  soon  as  he  became  the  owner  of  the  judg- 
ment, became  the  real  plaintiff  therein,  and  in  the  execution 
issued  to  enforce  the  collection  thereof.  Both  thereafter  were 
to  be  employed  for  his  benefit,  and  were  under  his  control,  and 
those  charged  with  the  execution  of  the  process  thereon  were 
418  much  subject  to  his  directions  as  if  he  had  been  the  original 
plaintiff  in  the  judgment.  Almost  the  precise  point  arising 
here  was  presented  in  the  case  of  Oodfrey  v.  OiNxmay  22  Id.  569. 
The  plaintiff  in  that  case  had  a  judgment  against  two  persons 
by  the  name  of  Gibbons,  and  one  Wiswall.  He  issued  an 
execution  thereon,  directing  the  sheriff  to  levy  the  money  of 
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the  defendants  Oibbone;  but  the  sh^ff,  acting  under  their 
advice,  made  a  lery  on  the  property  of  the  defendant  Wiswall 
only.  The  plaintiff  then  withdrew  the  first  execntion  and 
issued  another,  which  was  levied  upon  the  property  of  the  de- 
fendants Gibbons,  according  to  the  directions  of  the  plaintiff. 
It  was  shown  by  affidavits  that,  as  between  the  Gibbonses  and 
the  other  defendants^  those  defendants  ought  to  pay  the  debt. 
This  depended  on  the  state  of  the  accounts  between  the  defend- 
ants. The  defendants  Gibbons  moved  to  set  aside  the  lasl 
execution,  and  took  the  ground  that  the  levy  on  the  property 
of  the  defendant  Wiswall,  under  the  first  execution,  and  which 
the  plaintiff  had  released  by  itd  countermand,  had  satisfied 
the  judgment.  The  supreme  court  denied  the  motien,  and 
said  they  had  nothing  to  do  with  the  state  of  the  accounts 
between  the  defendants.  The  plaintiff,  not  the  defendants,  or 
any  of  them,  had  a  perfect  right  to  direct  a  levy  on  the  Joint 
or  several  property  of  the  defendants,  or  any  of  them,  the  judg- 
ment being  against  all;  that  the  plaintiff  was  at  liberty  to 
disregard  the  levy  made  upon  the  property  of  Wiswall,  for  tho 
sheriff  was  bound  by  the  directions  of  the  plaintiff's  attorney 
to  levy  on  the  property  of  the  Gibbonses  only.  Referring  to 
the  case  of  WaUers  v.  8yhe$j  22  Wend.  566,  the  court  said  the 
sheriff  might,  by  the  direction  of  the  plaintiff's  attorney,  a» 
a  special  agent,  be  restrained  and  limited  to  any  act  which  i& 
within  his  general  authority  Under  the  writ.  We  therefore  see 
that  the  execution  is  isBued  for  the  benefit  of  the  plaintiff 
therein,  or  the  owner  thereof;  that  it  is  the  duty  of  the  sheriff 
to  conforzx:  to  his  directions  in  the  execution  of  the  process 
when  within  his  general  authority  under  the  writ;  that  the 
plaintiff  may  direct  the  amount  of  the  execution  to  be  made 
A*om  the  joint  or  several  property  of  the  defendants  tiierein,. 
and  in  the  judgment,  or  that  of  any  of  them.  It  follows  that 
the  judgment  in  this  case  being  against  four  defendants,  and 
the  execution  therein  against  the  four,  it  was  competent  for 
this  plaintiff  to  direct  the  amount  thereof  to  be  levied  on  the 
property  of  any  of  them;  that  as  he  could  direct  the  whole 
to  be  made  out  of  the  property  of  any  of  the  defendants,  it  also 
follows  that  he  could  direct  less  than  the  whole  to  be  made  in 
like  manner.  Upon  the  defendant's  tiieory,  Ketchum  could 
have  been  compelled  to  pay  the  whole  judgment  Undoubtedly 
the  plaintiff  could  have  collected  the  whole  judgment  from  his 
prc^rty.  Upon  the  same  principle  and  for  the  same  season^ 
the  whole  of  the  judgment  could  have  been  coUeoted  fifom  tbs< 
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property  of  the  defencUuitB  Clarke  and  Sharpe.  If  the  whole 
oonld  haTe  been  collected  from  them,  it  is  difficnlt  to  see  why 
two  thirds  may  not  be.  It  was  therefore  clearly  the  duty  of 
the  sheriff  to  conform  his  action  to  the  directions  of  the  plain- 
tiff, and  colleci  the  two-IMrd  part  of  the  judgment  out  of  and 
from  the  property  of  the  defendants  Clarke  and  Sharpe  levied 
on  by  him;  and  as  the  referee  has  not  found  that  such  prop- 
erty was  inadequate  to  make  such  amount^  we  must  assume 
it  was  sufficient  for  that  purpose.  The  plaintiff  was  therefore 
damnified  to  the  extent  of  two  thirds  of  the  amount  of  his 
judgment  by  reason  of  the  refusal  of  the  defendant  to  comply 
with  his  directionsi  and  the  referee  properly  gave  judgment  tan 
that  amount. . 
The  judgment  should  be  affirmed. 

MuLUH,  J.^  was  for  a  roTersaL 

All  the  other  judges  being  for  a£|rmance,  judgment  afflrmed. 

Brmrr  to  Whiob  FLAsmFV  mat  OoiiTBOii  his  BzKnmoy,  axd  Dorr 
OF  Shsbof  to  Osnr:  See  McDomdi  ▼.  NeOMm^  14  Am.  Deo.  431,  and  note 
diBcaaBing  the  qaertion;  oee  also  FUUhtr  r.  Bradley,  36  Id.  324;  Cham  r. 
P^pnmUh,  60  Id.  02;  LawBtm  t.  State,  60  Id.  238.  the  sheriff  ia  bonnd  to 
foUlow  the  iostraatioiui  of  the  plaintiff  in  ezeotttion  within  his  general  daty: 
Amnda  Btam  ^§cCh.r.  BatbiU,  74  K.  T.  402.  The  plaintiff  may  direct  the 
ezecntion  not  to  be  ratuned:  Wehk  ▼.  Connor,  60  Id.  550;  or  he  may  direct  the 
sheriff  to  hold  it  and  do  nothing  with  it  nntil  farther  orders:  SnM  v.  Mhrwint 
77  Id.  471 ;  or  where  he  has  recovered  a  joint  judgment  against  several  persons, 
he  has  the  ri^tt  to  direct  tiie  whole  or  any  part  of  the  judgment  to  be  made 
out  of  any  of  the  defendants:  Stony  ▼.  Johnmm,  32  Ind.  440.  The  principsl 
ease  is  cited  to  the  foregoing  points.  As  to  an  attorney's  power  to  control 
the  execatioo,  see  note  to  Clark  ▼.  Bandall,  76  Aul  Dec.  264.  The  principal 
case  is  died  in  l>(mgla§  r.  ffaberttro,  88  K.  Y.  621,  to  the  point  that  th* 
plaintiff's  attomqr  hM  tfaa  tight  to  direct  enforcement  or  non-enforcement  of 
tbeproossi. 

Tm  namsPAL  oasb  n  orrmD  in  A  ttone^-Xknmd  r.  CanHneiUalL.  ln$,Co^p 
88  Hmiy  622;  to  the  point  that  a  party  may  waivo  a  statatory  or  oonstitntiasal 
provision  for  his  benefits 
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CtmmLtaxofK  mat  bs  Ghaboed  iok  Skbvioxb  Rsztdibid  worn  m  BDnorn^ 
although  the  empU^yment  was  not  formally  authorized  or  ratified  by  the 
directors.  The  corporation  will  be  bonnd  if  the  services  are  rendered  by 
persons  who  are  employed  by  its  officers  or  agents  acting  within  the 
aoope  of  their  anthority,  or  where  the  employment  is  unauthorised,  but 
the  services  are  performed  with  the  knowledge  of  the  directors,  tad  re> 
oeived  by  them  without  objection. 
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CoHTBAcr  Rkfkbbid  to  bt  Wmnas  m  ma  Dspo9itidh  nxbd  not  bi 
Pboducbd  if  the  interrogatories  do  not  call  for  its  terms  or  mention 
die  contract. 

DOODIORTS,  TiSTIVUD   XV   DlFOSniOH  TO   SAVE  BBUT   SBSR  B7  WmiI88p 

mxD  voT  BB  Pbosuobd^  where  the  evidenoe  shows  that  they  were  left 
in  the  hands  of  the  adverse  party,  giTing  rise  to  the  presnmption  thai 
they  were  at  the  time  in  his  custody. 
AmoNUBNT  OF  Chosb  nr  AonoN  mat  bb  SIadb  without  Wbitiho,  and 
the  assignee  thereof  may  soe  in  his  own  name  in  eqnitj  or  under  the 
Kew  York  code  of  prooednre. 

Action  to  recover  for  services  rendered,  the  complaint  con- 
taining one  cause  of  action  on  special  contract,  and  another 
on  quantum  meruit  The  plaintiff  claimed,  and  gave  evidence, 
that  the  defendant,  through  its  president  and  two  other  offi- 
cers, entered  into  a  contract  with  certain  architects,  Kauffman 
and  Bissel,  by  which  the  defendant  was  to  pay  the  architects 
one  thousand  dollars  for  plans  and  specifications  and  super- 
intending a  building  it  was  about  to  erect.  The  defendant 
afterwards  sold  the  premises  to  one  Chappel,  who  dismissed 
Kauffman  and  Bissel  after  one  half  of  the  work  was  done,  and 
employed  another  architect.  Kauffman  and  Bissel  assigned 
iheir  claim  to  the  plaintiff.  Evidence  of  the  assignment  was 
objected  to,  because  it  was  not  in  writing,  but  the  objection 
was  overruled.  The  plaintiff  gave  in  evidence  the  deposition 
of  one  Potter,  and  certain  objections  thereto  are  stated  in  the 
opinion.  The  defendant  moved  for  a  nonsuit,  because:  1.  No 
cause  of  action  had  been  proved;  2.  Neither  of  the  issues  had 
been  proved;  and  3.  The  assignment  to  the  plaintiff  was  in- 
valid becauee  it  was  not  in  writing;  but  the  motion  was  denied. 
The  court  charged  the  jury  that  the  plaintiff  could  not  recover 
on  the  special  contract  unless  he  proved  an  express  contract 
between  Kauffman  and  Bissel  and  the  defendant,  and  that  the 
defendant  could  only  so  contract  by  resolution  of  its  board  of 
directors,  or  by  its  officers  acting  within  the  scope  of  their  au- 
thority; but  that  if  no  express  contract  was  proved,  a  contract 
might  be  implied  from  the  request  of  the  defendant  or  its  offi- 
cers to  do  the  work,  and  upon  the  performance  of  services  in 
pursuance  of  the  request,  and  the  subsequent  ratification 
thereof  by  the  defendant,  the  defendant  was  bound  to  pay 
what  the  servicee  were  reasonably  worth.  The  jury  found  a 
verdict  for  the  plaintiff  for  five  hundred  dollars,  and  judgment 
was  rendered  accordingly.  The  judgment  was  affirmed  at  a 
general  term  of  the  supreme  court,  and  the  defendant  appealed. 

r.  C,  MofUgamery^  for  the  respondent. 
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By  Conrt,  Mullin,  J.  Proof  was  given  on  the  trial  tending 
to  prove  an  express  contract  by  tiie  defendant  to  employ  Kanff- 
man  and  Bissel  as  architects  to  make  plans,  etc.,  for  the  new 
building,  and  to  pay  them  therefor  the  sum  of  one  thousand 
dollars.  The  jury,  by  finding  for  the  plaintiff  five  hundred 
dollars  only,  most  have  fonnd  there  was  no  express  promise 
to  pay  Eanflbian  and  Bissel  one  thousand  dollars,  but  they 
have  found  an  agreement  to  employ  them;  that  they,  Kauffman 
and  Bissel,  have  performed  services  for  the  defendant,  and 
that  such  services  are  reasonably  worth  five  hundred  dollars. 
It  is  not  necessary,  in  order  to  charge  a  corporation  for  ser- 
vices rendered,  that  the  directors,  at  a  formal  meeting,  should 
either  have  formally  authorized  or  ratified  the  employment 
For  many  purposes  the  officers  and  agents  of  the  corporation 
may  employ  persons  to  perform  services  for  it,  and  such  em- 
ployment, being  within  the  scope  of  the  agent  or  officers'  duty, 
binds  the  corporation.  In  other  cases,  if  an  officer  employs  a 
person  to  perform  a  service  for  the  corporation,  and  it  is  per- 
formed with  the  knowledge  of  the  directors,  and  they  receive 
the  benefit  of  such  service  without  objection,  the  oorporatioin 
is  liable  upon  an  implied  oMtimpnt:  Danforth  v.  Schoharie 
Turnpike  Co.j  12  Johns.  227;  Dunn  v.  ReOor  of  8t.  Andrews^  14 
Id  118;  Long  Idand  R.  JR.  Co.  v.  Marquand^  6  N.  Y.  Leg.  Obs. 
168;  FUUr  v.  La  Rue,  16  Barb.  828;  Ex  parte  Peru  Iron  Comr 
pany,  7  Cow.  640;  American  Ins.  Co.  v.  (kMey^  9  Paige,  496 
[88  Am.  Dec.  661];  Peterson  v.  Majfor  of  N.  Y.,  17  N.  Y.  449; 
Commercial  Bank  v.  Kortright,  22  Wend.  848  [84  Am.  Dec. 
817];  Hanna  v.  MiOe,  20  Id.  91  [84  Am.  Deo.  216];  PerUne  v. 
Washington  Ins.  Co.^  4  Cow.  646;  Angell  and  Aaaas  on  Cor- 
porations, sees.  7,  8.  There  was  sufficient  evidence  to  author- 
he  the  verdict 

Sundry  objections  were  made  to  the  evidence  of  the  witness 
Potter,  taken  on  commission.  It  appeared  that  he  had  en« 
tered  into  a  contract  with  the  defendant  to  build  the  founda- 
tion of  a  new  building,  and  perform  other  work  connected 
therewith;  and  in  his  answers  to  some  of  the  interrogatories, 
he  spoke  of  the  oontraet^  and  it  was  objeoted  that  the  contract 
should  have  been  produced.  The  interrogatories  did  not  call 
for  the  terms  of  such  contract,  nor  do  they  even  mention  a 
contract.  The  witness,  in  stating  his  connection  with  the 
building,  spoke  of  his  contract,  but  did  not  give,  nor  propose 
to  give,  the  terms  of  it  There  was  no  ground  whatever  for 
the  objection,  and  it  was  properly  overruled. 

▲m.  Dbg.  Voi-  LXXXVI-a 
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The  same  witness  was  asked  whether  he  had  seen  plans  and 
specifications  made  by  Kauffman  and  Bissel.  He  replied  that 
he  had.  The  defendant's  counsel  objected  that  the  papers 
should  be  produced,  and  this  objection  was  overruled.  The 
witness  Bissel  testified  that  the  plans,  etc.,  were  left  with  some 
of  the  officers  of  the  bank,  and  the  architect  employed  after 
Kauffman  and  Bissel  were  discharged  used  some  of  them.  The 
judge  might  well  presume  the  papers  in  the  defendant's  cus^ 
tody;  and  if  so,  the  bringing  of  the  suit  was  sufficient  notice 
to  produce  them.    These  objections  were  properly  overruled. 

The  defSandant  moved  for  a  nonsuit  on  several  grounds,  all 
of  which  are  disposed  of  by  the  legal  propositions  above  ad- 
vanced, except  one,  and  that  is,  that  the  assignment  from 
Kauffman  and  Bissel  to  the  plaintiff,  being  without  writing, 
was  void. 

A  chose  in  action  might  at  law  be  assigned  without  writing, 
so  aa  to.  enable  the  assignee  to  enforce  the  debt  or  demand 
assigned  in  the  name  of  the  assignor,  if  there  was  a  valuable 
consideration  and  a  delivery  of  the  thing  assigned:  Ford  v. 
Stuariy  19  Johns.  342;  Brigga  v.  Dorr^  19  Id.  95;  Preacott  v.  JTiiU, 
17  Id.  284.  Such  an  assignment,  in  equity,  enabled  the  as- 
signee to  sue  in  his  own  name, 

A  book  debt  is  a  chose  in  action  and  assignable:  Diz  v. 
Cobb^  4  Mass.  508;  and  may,  like  any  other  chose  in  actioBi 
be  assigned  by  parol:  JorkM  v.  Witter^  18  Mass.  304;  Brigga  v. 
DcTTf  19  Johns.  95,  and  cases  cited;  Fashion  v.  Atwoodj  2  Cas. 
Ch.  7,  87;  Dunn  v.  Sneli,  15  Mass.  485. 

Under  the  code,  an  assignment  valid  as  an  equitable  assign- 
ment is  equally  valid  at  law:  Code,  sec.  111. 

The  charge  was  right,  and  the  judgment  must  therefore  be 
affirmed,  with  costs. 

AU  the  judges  oonourring,  judgment  affirmed. 


CORPOBATIOir  MAT  BK  LlABUB  OV  CoXTKAlOr  NOT  FOBMALLT  AlJTHOBIZSD 

OB  RATimD  BT  It:  Melledge  v.  BotUm  Inm  C(».,  61  Am.  Dec.  69,  and  note 
ooUecting  prior  cases;  McwU  SterUng  etc  Ch,  v,  Loonqf,  71  Id.  491;  Abby  v. 
BUiupi,  72  Id.  148b  It  is  bound  by  the  ac^  o(  its  authorised  agents:  Abbjf 
y,  BUUtpi,  wprop  and  prior  cases  in  the  note  thereto;  and  the  agent's  au- 
thority nuy  be  implied:  Melkdgt  v.  Boiton  Iron  Co,,  Mtproy  and  note  re- 
feiring  to  other  cases  in  this  series.  But  whether  a  municipal  corporation 
is  liable  on  impHed  contract  for  benefits  received,  see  ZcUman  ▼.  Sam  Fram- 
ckoo,  81  Id.  96.  Vor  the  requisites  of  a  ratification  by  ft  ooiporatioik  of  an 
manthariaed  oontraot^  see  Bkn  ▼.  BwrBker  eU,  Obi,  81  Id.  132.  As  to  mat- 
ten  within  the  soopa  el  their  powers  the  dootrines  (^  estoppel  and  of  ratifioa- 
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tion  by  anquiMociioe  and  aooqptwoe  of  benefits  ere  ae  wQ  eetfled  witb 
vegBfd  to  corporetioBi  ee  tb^  ere  in  tbe  oeee  of  netnxel  penune:  Xmekmd 
y.  OUman,  26  Wis.  42.  If  en  employment  end  performanoe  are  within  the 
knowledge  end  acquieeoenoe  of  thoee  who  are  aathorixed  to  act  for  a  cor- 
poration, the  corporation  is  bound  to  recompense  the  person  performing  the 
eerrices:  Lamdef  ▼.  Frank  Street  OhMrek,  15  Hon,  843;  so  a  person  may  be 
entitled  to-a  reeeonahle  oompensation  for  his  servioes  and  adyioe  in  aiding 
thepces&iliiD^of  a  ooiporation  aa  his  ooimsel  in  maVing  a  contract^  execnted 
by  the  qontraptors  and  approred  by  the  con^eny:  JSIifay  ▼.  IMamapoli§  cCe. 
J2V,  1  Id.  212;  8.  0.»  4  Thomp«  ft  C.  23;  and  a  corporation  is  liable  in  oe- 
jumptft  for  goods  reoeiTed  and  need  in  ite  business  to  the  same  extent  as  a 
naianl  person:  iVi^Kas  ▼.  Atfeft,  4  Him»  188.  The  principal  case  is  cited  te 
the  foregoing  points. 

Parol  AanoTOfan  ow  Obou  xh  Aonov  m  Yauih  both  at  law  and  ip 
eqni^:  Donaawa  ▼.  WmamM^  4  Hun,  480;  (Trenie  ▼.  Bipubih  F.  Ins.  a».,  84 
N.  T.  575;  Coiy  ▼.  Leonard,  1  Thomp.  ft  0.  188,  Under  the  code  en  assign- 
ment yaUd  as  an  eqfmtable  essignment  is  eqxially  ralid  at  law:  Doremm»  ▼. 
WiBamSf  mgpra;  Chapman  ▼.  Plwmmar,  88  Wis.  286;  and  so  I7  a  statate  in 
Micfaigan:  /)raper  ▼.  /leCcfter,  26  Mich.  155.  The  prinoipal  case  is  cited  te 
theaboTSu 

Tex  fbxnoepax.  oin  X8  auo  citid  in  WaOoer  v.  Speneerp  13  Jones  ft  & 
74^  to  the  point  that  all  rights  and  interests  ex  eontrctetu  ere  assignable;  in 
Tnua  ▼.  Slater,  86  N.  Y.  831,  to  the  point  that  it  is  not  entirely  dear  how 
aneh  most  be  done  to  make  an  eflbctnal  assignment  cf  an  aooonnti  and  in 
T,  BoctooHb  91  U.  618^  to  the  point  that  whsca  tha  pleadings  givs 
te  a  party  to  be  prspered  to  prodsoe  a  paitiwilar  instnunent^  if 
■HE7  to  contediet  the  eridsnoe  cl  the  opposite  party,  no  farther  notice 
ba  g|f<n  bsCove  seeondsi^  efidsnce  may  be  leosifwL 
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11  im  Ifoir  Punruna  Acnw  ov  Owsm  ev  ftnv 
Aio  Oaaoo;  bntthat  agmoy  dees  not  sKtoBd  tonnlecf  sMwr,  imlesi 
there  ia  a  neeeesity  at  the  time  for  so  doing. 

f6  Jvwnwt  Saui  csr  Oaboo  bt  Mibib  at  In'raniiiiffATn  Ftar,  there 
most  be  a  neeeesity  for  it»  arising  either  from  the  natnre  or  eonditicn  el 
the  property,  or  from  the  inability  to  complete  the  Tv^yage  by  the  eame 
■hip^  or  to  pfoenre  enother;  the  master  mnst  have  acted  in  good  faitiii 
and  he  mnst»  if  practicsble,  coneolt  with  the  owner  before  selling* 

Asmm  ov  Pnaom  Oalud  bt  MAaxKB  to  Elamism  CUboo  n  vor  Odx- 
OLDBXTB  AS  TO  NnoiBsnT  07  8al%  bat  shonld  be  taken  into  considera- 
tion by  the  Jnry  in  determixiing  tiie  qoestion,  and  is  entitled  to  Tery 
eonaiderable  weighty  where  the  master,  at  an  intermediate  port,  f oond 
his  cargo  of  hides  tp  be  in  a  bad  and  perishing  condition,  and  snm- 
TifWftd  ^y^t  dsalani  in  ^d  f^^ppfTff  of  hidos,  to  oToantnA  the  hid^  and 
dedare.  what,  it  was  proper  for  him  to  do  nnder  the  dronmstances,  wbo^ 
In  good  fsith,  advised  a  sale,  and  the  hidee  were  eold  accoidiqgly. 
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Qumioir  a»  to  HsaaBtrr  c(t  Saui  of  Oaboo  bt  MinsR  flHovu)  bi 
SuBMrrriD  to  Just,  if  a  doabt  ezistui  on  the  fMti»  ai  to  tlio  noew 

sily. 

Action  to  recover  the  value  of  a  quantity  of  hides.  The 
Bchooner  Pedee,  belonging  to  the  defendants,  sailed  July  6, 
1856,  from  Aspinwall  for  New  York,  via  St  Jago  de  Cuba, 
having  on  board  a  quantity  of  hides  and  skins,  consigned  to 
the  plaintiffs.  Two  or  three  days  after  sailing,  the  master, 
mates,  and  crew  were  taken  sick  with  the  Ghagres  fever,  and 
the  two  mates  and  one  of  the  crew  died.  The  master  and  the 
rest  of  the  crew  were  unable,  from  sickness,  to  navigate  the 
veseel  for  nearly  sixty  days.  About  July  Slst,  she  was  blown 
ashore  near  Darien,  and  considerably  damaged.  On  Septem- 
ber Ist,  she  put  into  the  port  of  Carthagena,  in  distress.  On 
her  arrival  it  was  discovered  that  the  hides  and  skins  were 
being  destroyed  by  worms  and  bugs,  the  hair  being  eaten  off, 
and  holes  eaten  in  them.  The  master  caused  them  to  be 
taken  on  deck  and  beaten,  thereby  removing  the  vermin  for 
the  time  being.  The  vessel  was  found  not  to  be  in  a  condition 
to  continue  the  voyage.  Under  these  circumstances  the  master, 
acting  under  the  advice  of  the  United  States  consul,  summoned, 
in  good  faith,  three  respectable  American  merchants,  who  were 
dealers  in  and  shippers  of  hides  from  Aspinwall  to  Cartha« 
gena,  and  from  the  latter  place  to  New  York,  to  examine  the 
hides  and  advise  him  what  it  was  proper  for  him  to  do.  The 
survey  declared  that  the  hides  were  very  much  injured,  and 
advised  a  sale,  because  it  was  almost  certain  that  the  hides 
would  be  destroyed  before  reaching  New  York,  since  it  was 
necessary  that  the  vessel  should  be  repaired  in  Carthagena, 
and  then  go  to  St.  Jago  de  Cuba.  The  hides  were  accordingly 
sold  by  the  master,  at  public  auction,  for  $344.66;  and  this 
sum,  after  deducting  general  average,  was  tendered  to  the 
plaintiffs.  The  hides  were  purchased  by  Foster  and  Homer, 
at  Carthagena,  and  after  being  thoroughly  beaten,  and  washed 
in  sea  water,  were  shipped  by  another  vessel  to  New  York, 
where  they  were  sold,  February  2,  1856,  at  private  sale,  for 
about  nine  hundred  dollars,  after  deducting  charges.  The  tes- 
timony of  certain  witnesses,  as  to  the  condition  of  the  hides, 
is  given  in  the  opinion.  The  jury  were  charged  that  they 
must  find  for  the  plaintiffs,  and  the  only  question  for  them  to 
decide  was  the  amount  of  damages.  The  plaintiffs  had  a  ver- 
dict and  judgment  accordingly.  The  judgment  was  a£5irmed 
at  a  general  term  of  the  supreme  court,  and  the  defendants 
appealed. 
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Jchm  Sherwood^  for  the  appellant!. 
J.  Edgar f  for  the  respondents. 


By  Conrti  Muixniy  J.  The  master  of  a  Tessel  is,  for  most 
purposes,  the  agent  of  the  owners  of  the  ship  and  cargo;  bnt 
that  agenoy  does  not  extend  to  a  sale  of  either,  unless  there  is 
a  necessity  at  the  time  for  so  doing:  Abbott  on  Shipping,  365 
et  seq.,  in  notes. 

The  degree  of  the  necessity  which  must  be  shown  to  haye 
existed  in  order  to  justify  a  sale  of  ship  or  cargo  has  been  dif- 
forenily  stated  by  different  judges  and  writers  on  maritime  law. 
In  1  Parsons  on  Contracts,  66,  it  is  said:  ''He  [the  master] 
may  sell  the  property  intrusted  to  him  in  a  case  of  extreme 
necessity,  and  in  the  exercise  of  a  sound  discretion.  Nor  need 
this  necessity  be  actual  in  order  to  justify  the  master  and 
make  the  sale  valid.  If  the  ship  was  in  peril  which,  as  esti- 
mated  from  all  the  foots  within  his  means  of  knowledge,  was 
imminent,  and  made  it  the  most  prudent  course  to  sell  the 
ship  as  she  was,  without  further  endeavors  to  get  her  out  of 
her  dangerous  position,  this  is  enough,  and  the  sale  is  justified 
and  valid,  although  the  purchasers  succeed  in  saving  her,  and 
events  prove  that  this  might  have  been  done  by  the  master." 

In  2  Smith's  Leading  Cases,  576,  the  author  of  the  notes 
says:  ''In  order  to  make  out  a  case  for  a  sale  without  express 
authority,  it  would  appear  necessary  to  show  that  the  property 
at  riudL  has  been  placed  in  a  position  of  such  imminent  danger 
that  it  may  be  destroyed  or  materially  injured  before  recourse 
oan  be  had  to  those  to  whom  it  belongs,  unless  the  interven- 
tion of  other  means  is  resorted  to  than  those  which  can  be 
commanded  by  the  master." 

Chancellor  Kent,  in  his  Commentaries,  vol.  3,  p.  173,  says: 
^But  if  the  voyage  is  broken  up  by  ungovernable  circum- 
stances,  the  master,  in  that  case,  may  even  sell  the  ship  or 
oargO)  provided  it  be  done  in  good  faith,  for  the  good  of  all  con« 
oemed,  and  in  a  case  of  supreme  necessity,  which  sweeps  all 
ordinary  rules  before  it." 

Lord  Ellenborough,  in  CampbM  v.  2%omjMon,  1  Stark.  490, 
8.  C,  2  Eng.  Com.  L.  187,  says:  "The  master  can  only  sell 
the  cargo  in  case  of  urgent  necessity." 

Abbott,  C.  J.,  in  Freeman  v.  Eaet  India  Co.y  5  Bam.  ft  Aid. 
617,  8.  C,  7  Eng.  Com.  L.  211,  says  there  must  be  an  appar« 
ent  necessity.    In  the  same  case,  Bayley,  J.,  says:  "It  must 
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be  a  caae  of  abedate  necessity."  Paric,  J.,  in  ^k^n  y.Mc- 
OregwTy  1  Bing.  242,  8.  C,  8  Eng.  Com.  L.  491,  says:  ''A  sale 
can  only  be  made  in  a  case  of  inevitable  necessity/^ 

In  Massachosette,  the  coort  says:  ''There  mnst  be  a  neoea- 
mty,  or,  as  it  is  sometimes  expressed,  a  l^al  necessity,  before 
the  master  can  sell'':  Bryani  v.  CommcnwectUh  Ins,  Oo.j  18 
Pick.  643,  651. 

The  difficulty  lies  not  so  much  in  finding  the  rule  as  in  ap- 
plying it  in  a  given  case. 

There  is  no  doubt  but  that,  in  order  to  justify  the  sale  of  a 
eargo  at  an  intermediate  port,  several  things  must  concur;  1. 
There  must  be  a  necessity  for  it,  arising  either  from  the  nature 
or  condition  of  the  property,  or  from  the  inability  to  complete 
the  voyage  by  the  same  ship  or  to  procure  another;  2.  The 
captain  must  have  acted  in  good  faith;  8.  He  must,  if  jxracti* 
toble,  consult  with  the  owner  befiire  selling:  Abbott  on  Sfaip> 
ping,  447,  and  notes;  New  England  /«!•  Co.  y.  Brig  Sarah^  18 
Pet.  887;  Bryant  v.  Commonwealth  /fit.  Co.,  18  Pick.  643. 

No  question  as  to  the  good  faith  of  the  cajytain,  or  of  his  in- 
ability, under  the  circumstances,  to  oomsult  with  the  owners,  iJl 
raised.  But  it  is  insisted  that  a  necessity  for  the  sale  is  not 
proved,  for  two  reasons:  1.  Because  the  property,  although  in- 
jured, could  by  a  moderate  outlay  have  been  put  in  order  so 
as  to  be  carried  to  New  York  wifhont  further  material  injury; 
and  2.  The  master  should  have  aent  forward  the  property  liy 
another  vessel. 

Neither  the  master  nor  ownem  were  answerable  for  the  de^ 
lay  which  had  occurred  after  leaving  AspinwalL  It  wah 
caused  by  a  visitation  of  Providence,  against  which  humto 
foresight  could  not  guard. 

The  damage  to  the  hides  arose  from  their  oWn  inherent 
properties  and  the  heat  of  the  climate  in  which  the  voyage 
was  made.  Before  unloading  the  hides  at  Carthagena,  the 
worms  that  caused  the  damage  were  discovered  on  the  deck  <rt 
the  vessel, — when  the  hides  were  taken  from  the  hold  and  put 
on  the  deck, — the  hair  was  found  eaten  off,  and  holes  eat^ 
in  them;  and  if  permitted  to  remain  in  the  vessel,  it  is  not 
denied  but  that  they  would  have  been  utterly  ruined.  The 
captain  caused  them  to  be  beaten  while  on  the  deck,  which  ft 
is  shown  is  one  means  of  removing,  in  whole  or  in  part,  the 
vermin  that  was  causing  the  injury.  The  vessel  was  found 
not  to  be  in  a  condition  to  continue  the  voyage,  and  anothlnr 
ship  might  have  been  procured  to  carry  the  hides  to  Ne^  Yoft, 
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as  the  pnrohasers  of  fbem  at  the  maater's  iale  chartered  a 
▼eesel  which  hfought  fhem  to  New  York. 

If  the  hidee  were  then  in  a  condition  which  justified  a  sale 
in  order  to  prevent  total  loes,  it  would  seem  to  follow  that  it 
wonld  have  been  folly  to  have  hired  another  vessel  to  bring  to 
New  York  property  that  wonld  be  ruined  before  it  arrived. 

The  question  then  comes  to  this:  Was  the  master  justified 
in  selling  the  property  at  Garthagena?  or  in  other  words,  Was 
the  condition  of  the  property  such  that  it  was  necessary  to  sell 
it  in  order  to  prevent  a  total  loss?  It  does  not  appear  that  the 
captain  had  any  acquaintance  with  the  means  of  preventing 
injury  to  hides  by  vermin^  other  than  is  possessed  by  eveiy 
person  in  the  oommtinity.  He  was  called  on  to  deal  with  the 
property  as  it  then  was,  without  any  peculiar  skill  as  to 
the  best  mode  of  protection  or  cure.  It  was  quite  obvious  the 
property  must  be  removed  from  the  hold,  and  the  master  did 
it.  Beating  the  hides  was  a  mode  in  which  the  worms  could 
be  removed  finr  the  time  being,  and  that  was  done.  There  is 
DO  evidence  that  the  master  knew  that  washing  in  sea  water 
would  be  any  greater  protection  than  the  means  he  had  al- 
ready employed.  Under  these  circumstances,  he  summoned 
three  respectable  meoi  dealers  in  hides  and  the  shipment 
thereof  firom  Aspinwall  to  Garthagena  and  from  the  latter 
place  to  New  York,  to  examine  the  hides  and  declare  what  it 
was  ^rcfper  for  him  to  do  under  the  circumstances.  They  ad* 
vised  a  sale^  and  the  hides  were  sold;  and,  as  witnesses,  they 
swear  that  the  advice  was  given  in  good  faith.  This  advice 
was  iiot  conclusive;  but  the  question  is,  whether,  on  view  of  the 
facts  then  known  to  the  parties,  it  was  apparently  necessary  to 
sell  the  hides.  The  remarks  of  Parker,  G.  J.,  in  Gordon  v. 
kfassachusetts  Fire  and  Marwie  Ins.  Co.^  2  Pick.  263,  in  regard 
to  the  weight  which  should  be  given  to  a  survey  of  a  vessel 
made  after  injury,  in  order  to  determine  what  it  is  th^  duty  of 
the  master  to  do  with  her,  apply  witti  great  force  to  the  point 
tinder  consideration.  <He  says,  when  a  vessel  has  been  so  fisr 
injured  by  a  peril  of  the  sea  as  to  make  a  survey  necessary^ 
and  the  master,  with  perfect  good  faitii,  calls  such  a  sarvey, 
and  the  persona  appointed  to  take  it  are  competent  in  point  of 
skill  and  irtiolly  disintoreited,  and  they,  after  a  full  and  suffi- 
cient examination  of  the  vessel,  find  her  essentially  injuredi 
and  come  to  a  fair  conclusion  that,  from  the  high  price  cf 
materials  and  of  labor^  ot  the  difficulty  of  procuring  them,  the 
expense  of  repairing  will  be  more  than  the  worth  of  the  vessel 
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after  she  is  repaired,  and  therefore  they  advise,  for  the  interest 
of  all  concerned,  that  the  yeesel  be  sold, — in  such  a  state  of 
things  as  this,  it  seems  to  me  that  a  moral  necessity  is  im- 
posed on  the  captain  "  to  act  according  to  their  advice."  The 
jury,  in  passing  on  the  question  of  necessity,  must  take  into 
consideration  the  opinion  of  these  persons  thus  called  on  to 
aid  the  master  by  their  advice,  and  that  opinion  is  entitled 
to  very  considerable  weight 

*'  If,"  say  the  court,  in  the  opinion  just  cited, ''  they  acted 
fairly,  and  the  captain  acted  fairly,  his  acts,  in  conformity 
with  their  opinions,  will  be  justified,  unless  it  shall  be  made 
to  appear  by  those  who  contest  the  loss  that  the  facts  on  which 
ihey  founded  their  opinion  were  untrue,  or  the  inferences  they 
drew  from  those  facts  were  incorrect;  and  the  burden  of  proof 
should  be  on  those  who  would  impeach  their  proceedings." 

But  it  is  said  that  the  persons  who  gave  the  opinion  that  the 
cargo  ought  to  be  sold,  assumed,  as  part  of  the  groundwork  of 
their  opinion,  that  the  hides  were  to  remain  on  the  Pedee  and 
be  carried  to  New  York  in  her,  instead  of  being  sent  forward 
by  another  vessel,  as  it  was  the  master's  duty  to  do. 

The  survey,  as  it  is  called,  does  say  that  the  vessel  having 
to  be  repaired  in  Carihagena,  and  then  go  to  St.  Jago  de 
Cuba  before  the  hides  oould  reach  New  York,  it  was  almost 
certain  that  not  a  single  hide  would  arrive  at  that  place.  But 
in  the  evidence  of  these  witnesses  they  go  much  further  than 
this  survey,  — or  rather  it  is  stated  as  their  opinion  that  the 
property  was  in  such  a  condition  that  it  ought  not  to  have  been 
reshipped.  Homer  testifies  that  it  was  his  opinion  that  the 
hides  ought  to  be  sold.  Hanabergh  says  the  sale  was  proper 
and  necessary,  owing  to  the  condition  of  the  hides;  Foster^ 
that  a  large  portion  of  the  hides  were  only  fit  for  glue, — they 
would  become  worse  daily  until  totally  destroyed.  Before  ex- 
amining the  hides,  he  thought  the  beet  course  would  be  to  re- 
ship  them;  but  on  examination,  he  was  of  opinion  that  the 
master's  only  and  best  course  was  to  sell  them.  Sanchez,  one 
of  the  surveyors,  testifies  that  the  reehipment  involved  the 
actual  loss  of  the  hides.  Barros  says  the  hides  were  too  much 
damaged  to  be  kept  any  longer  without  danger  of  a  total  loss. 

Other  witnesses  qualify  their  opinions  by  saying  that  the 
hides  would  be  n  total  loss  if  reshipped  on  the  Pedee,  to  be  by 
her  carried  to  New  York. 

I  have  referred  to  the  opinions  of  the  witnesses  to  show  that 
there  was  a  question  for  the  jury  on  the  facts  as  to  the  neces- 
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nty  of  the  sale,  and  that  it  was  wholly  improper,  in  yiew  of  this 
evidence,  to  render  a  yerdiot  for  the  plaintiff.  If  the  jury 
ehould  believe,  from  the  evidence  of  the  witneeeee,  that  judging 
from  the  condition  of  the  hides  as  they  were  when  found  on 
the  wharf  at  Carthagena,  that  if  reshipped  by  any  vessel  and 
sent  to  New  York  within  a  reasonable  time,  they  would  be  so 
damaged  as  to  be  practically  valueless  as  hides,  the  defendants 
would  be  entitled  to  a  verdict 

Although  it  has  happened  that  the  hides  did  arrive  in  New 
York,  and  were  sold  for  a  much  larger  price  than  that  received 
in  Carthagena,  and  although  it  is  competent  to  prove  those 
facts,  and  for  the  jury  to  consider  them  in  determining  the 
question  of  necessity,  yet  the  question  after  all  must  be  d^ 
termined  upon  the  hats  existing  at  the  time  when  the  sale 
was  madtv. 

In  every  aspect  in  which  I  have  examined  the  case,  a  case 
is  presented  which  made  it  necessary  to  submit  it  to  the  jury; 
and  because  it  was  not  done,  the  judgment  of  the  supreme 
eourt  must  be  reversed,  and  a  new  trial  ordered,  costs  to  abide 
cfvent. 

All  the  other  Judges  eooenrred,  except  Wright,  J.,  who 
did  not  vole. 

Judgment  reversed* 


MiHBB^  AuTauan'r  as  Aosar  ov  Owns:  8m  iMita  to  Dwutm  ▼.  Reed^ 
tt  Am.  Dm.  tiSL  BUf^mmBn  »»  liaUe  for  mkrKoom  and  pftymenti  made 
CB  aoocNUsfe  «l  tlM  vmmI,  and  aervioes  nndared  ia  proeuriiig  fraight,  upon  tha 
faqaaat ol ilia maatari  JMJread^r.  ^nornb  61  H.  Y.  4S0^  dting  the priadpal 


Misna'ii  Powaa  vo  Sni.  Vsbbl  oa  Caboo:  Sea  ZHneaii  ▼.  Reed,  SS 
Am.  Dae.  SSB^  and  note  diaanaamg  tha  qnaation:  CkMer  t.  Mfrkk,  66  Id. 
S16.  The  prinaipal  oaaa  ia  dtad  in  MtOaU  ▼.  Smn  MtU,  Ine.  Co.,  66  N.  Y. 
617»  on  tlw  qnaatioQ  wImkI  oonatitntaa  an  orgeat  naoearity  jnatifTing  tha 
maatar  in  maUng  a  aala  ol  the  vaaaaL 

Tbs  raDKBTAL  CASS  IB  PiBTummsHMP  in  Mwrraiff  T.  Qtma  Wedem  In$, 
€hk9  SS  Hii%  688^  ia  holdioig  oerlain  vnTaciiled  reportB  of  paiaona  appointed 
by  a  eoBBol  of  the  United  fitaftaa  to  make  a  aurey  of  a  wreoked  ¥aaial  in* 
sdisiMilda  la  efidaaee  la  aa  aetion  brought  upon  a  poliqr  «f  marina 
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BiFLBY  V.  JBtna  Insusanoe  Company. 

\m  Hiw  ToBK,  in.) 

SiATUfBirr  Maob  bt  Xhsuxxd  ik  Su&vsr  n  WABSAinr,  when  the  polioj 
refers  to  and  makes  the  survey  a  part  of  the  policy;  and  thefiuit  that  the 
statement  is  promissory  rather  than  affirmatiye  does  not  alter  the  rights 
and  duties  of  the  parties,  for  if  the  promise  is  not  kept»  the  insorer  is 
not  bound  by  the  policy. 

bmoiTioN  OF  Parxibs  mm  bb  GivBif  Enriov  a  Omtrwamo  OoMnAOiB 
07  InsuRANCB  8S  in  the  oonstruotion  of  all  other  ountraeta. 

A58WBB  BT  Insubbd  TO  QuEamoN  nr  Suktbt,  whether  there  was  a  watch- 
man in  the  building  during  the  night,  that  **  there  is  a  watdiman  nights,** 
must  be  understbod  to  mean  that  there  was  a  watcb^ttan  in  the  building 
erery  night;  and  the  warranty  is  broken*  and  the  policy  annwiledi  if  no 
watch  was  kept  from  twelTe  o'clock  Saturday  night  till  twelve  o*dock 
Sunday  night. 

Etidbncb  or  Custom  or  Factobibs  in  Vicinitt  or  Onb  Ibbubbd  not  to 
keep  a  watch  from  twelve  o'clock  Saturday  night  till  twelve  o'dodi  Sun- 
day night  should  not  be  permitted  to  control  the  language  cf  the  con- 
tract of  insurance,  which  must  be  understood  to  mean  that  there  was  a 
watchman  in  the  Victory  every  night. 

Pabol  Eyidbngb  oasvot  bb  Rbcbivbd  to  Contbol  ob  Moddt  Wab- 
BABT7  in  a  policy  of  insurance;  and  therefore  evidence  to  show  that  the 
agent  of  the  insurer  was  informed  that  a  watchman  was  not  kept  in  the 
msured  building  from  twelve  o'clock  Saturday  night  till  twelve  o'clock 
Sunday  night  is  inadndasible  to  control  awarranty  that  Bwatchman  was 
in  the  building  every  night. 

Bbsach  or  Wabbabtt  Annuls  Pouot,  without  regard  to  the  materiality 
of  the  warranty,  or  whether  the  breach  had  anything  to  do  in  produoiiig 
the  loss. 

OovDmoN  IX  PouoT  or  Insuramcb  tVAT  No  AerfoN  bHama  bi  Bbouort 
FOB  Reoovbrt  or  Any  Gladi  upon  It,  unices  tiie  action  s^all  be  com- 
menced within  one  year  after  the  loss  or  damage^  is  valid  and  binding. 

Waivbb  or  CoNDrrtON  to  bb  Opbbattvb  must  be  sut^ortbd  by  an  agreed 
ment  founded  on  a  valuable  consideration,  or  the  act  relied  on  as  a  waiver 
must  bo  such  as  to  estop  a  party  from  insistiBg  on  performanee  of  the 
contract  or  forfeiture  of  the  condition. 

Condition  as  to  Bbinging  Action  on  Pouct  or  Insubancb  wrmiiff  Ob» 
tain  Tivb  is  not  Waivbd  by  the  insurance  oonqmiy,  on  beiag 
applied  to  for  the  payment  of  the  loes,  declining  to  enter  into  any  nego^ 
tiation  concerning  the  claim  while  certain  suits  in  which  the  eompttiy 
had  been  garnished  were  pending. 

Action  on  a  policy  of  insurance,  issued  by  the  defendant 
upon  the  factory,  and  the  stock  of  goods  therein,  of  the  Ghdn* 
dale  Woolen  Company.  The  application  for  insurance  had 
been  made  to  the  defendant's  agents,  Plunkett  and  Ilurlburt. 
Plunkett  called  at  the  factory  and  examined  it,  and  left,  to  be 
filled  up  and  returned  to  him,  a  printed  survey  blank,  which 
contained,  among  other  questions,  the  following:  ^'Is  there  a 
watchman  in  the  mill  during  the  night?"    ''Is  there  also  a 
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good  watch-^lock?"  "Is  the  mill  left  alone  at  any  time  after 
the  watchman  goes  off  duty  in  the  morning  till  he  returns  to 
his  charge  at  evening?"  To  which  the  following  answers  were 
made:  "There  is  a  watchman  nights";  "No  clock;  bell  is 
struck  every  hour  from  eight,  p.  m.,  till  it  rings  for  work  in  the 
morning";  "Only  at  meal  times,  and  on  the  sabbath  and 
other  days  when  the  mill  doed  not  nui."  The  survey,  contain- 
ing the  foregoing  questions  and  answers,  was  forwarded  to 
Plnnkett  and  Hurlburt,  and  by  them  to  the  defendant,  which 
issued  the  policy  September  11, 1848,  for  one  year.  The  policy 
contained  a  clause  providing  that  the  "survey  is  made  a  part 
of  the  policy";  and  it  also  contained  an  agreement  to  the  effect 
that  "no  suit  or  action  of  any  kind  against  said  company  for 
the  recovery  of  any  claims  upon,  under,  or  by  virtue  of  this 
policy  shall  be  sustainable  in  any  court  of  law  or  chancery, 
unless  such  suit  or  action  shall  be  commenced  within  the 
term  of  twelve  months  next  after  any  loss  or  damage  shall 
occur."  On  Sunday  morning,  April  8, 1849,  the  £actory  and 
its  contents  were  destroyed  by  fire.  No  watchman  was  accus- 
tomed to  be  in  the  factory  from  twelve  o'clock  Saturday  night 
till  twelve  o'clock  Sunday  night.  On  June  23, 1849,  the  de« 
fSsndant's  secretary  wrote  a  letter  to  one  Taft,  the  treasurer  of 
the  Glendale  Woolen  Company,  in  reply  to  a  demand  for  pay- 
ment of  the  loss,  stating  that  the  defendant  would  not  enter 
into  any  negotiations  concerning  the  claim  while  certain  suits 
against  the  Glendale  Woolen  Company  and  others  interested 
in  the  stock  of  the  company,  in  which  the  defendant  was  gar- 
nished, were  pending.  The  defendant  afterwards,  by  a  letter 
written  August  7th,  refused  to  pay  anything  towards  the  loss, 
on  the  ground  that  the  alleged  warranty  as  to  the  watchman 
had  been  broken.  An  action  on  the  policy  was  commenced 
within  the  year,  but  it  was  afterwards  withdrawn.  The  pres- 
ent action  was  begun  in  December,  1852.  The  questions  in 
the  case  are  fully  stated  in  the  opinion.  The  plaintiff  had  a 
verdict,  upon  which  judgment  wto  rendered  accordingly.  Th% 
judgment  was  aflSrmed  at  a  general  term  of  the  supreme  court, 
and  the  defendant  appealed. 

Oeorge  F.  ComUoek^  for  the  appellant. 
David  Dudley  Fields  for  the  respondent. 

By  Cotttrt,  Mullik,  J.  Much  evidence  wiM  given  on  tho 
Irial  Ibr  the  purpose  of  reforming  the  application  for  insuraaoe, 
io  that  the  answers  to  the  questions  in  regard  to  the  keeping 
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a  watchman  in  the  factory  should  be  made  to  express  the  un- 
derstanding of  both  parties  on  that  subject  But  inasmuch 
as  the  learned  justice  who  tried  the  cause  held  that  the  appli- 
cation needed  no  reformation,  that,  by  its  terms,  the  insured 
were  not  bound  to  keep  a  watchman  in  the  factory  from  twelve 
o'clock  on  Saturday  night  until  twelve  o'clock  on  Sunday 
night,  the  case  is  relieved  of  the  questions  raised  on  the  trial, 
as  to  the  competency  of  the  evidence  given  for  the  purpose  of 
procuring  a  reformation  of  the  contract,  and  whether  a  case 
was  made  by  the  evidence  that  would  have  entitled  the  plain* 
tiff  to  that  relief. 

Before  proceeding  to  ascertain  what  the  construction  of  the 
clause  of  the  application  under  consideration  is,  it  is  impor- 
tant to  know  whether  it  is  a  warranty  or  a  representation 
merely. 

The  paper  which  contained  the  questions  and  answers  in 
regard  to  keeping  a  watchman  in  the  factory  is  called,  in  the 
policy,  a  survey,  and  this  survey  is  expressly  refenaed  to  in 
the  policy  and  made  a  part  of  it. 

Angell,  in  his  work  on  fire  and  marine  insurance,  defines 
a  warranty  as  being  a  stipulation  inserted  in  writing  on  the 
face  of  the  policy,  on  the  literal  truth  or  fulfillment  of  which 
the  validity  of  the  entire  contract  depends.  The  stipulation 
is  considered  to  be  on  the  face  of  the  policy,  although  it  may 
be  written  on  the  margin,  transversely,  or  on  a  subjoined  paper 
referred  to  in  the  policy. 

What  is  said  on  the  subject  of  a  watch  in  the  factory  is 
contained  in  the  survey,  filled  out  by  the  insured  and  deliv- 
ered to  the  agent  of  the  insurer,  and  the  policy  refers  to  and 
makes  this  survey  a  part  of  itself.  It  is  therefore  clearly 
within  the  definition  of  a  warranty  as  laid  down  by  the  learned 
author  of  the  treatise  cited,  as  well  as  that  given  by  our  own 
courts  to  that  term:  Jefferson  Ina.  Co.  v.  Cotheal.  7  Wend.  72 
[22  Am.  Dec,  567];  Brown  v.  Cattaraugus  Ins.  Co.,  18  N.  Y. 
385;  Chase  v.  EamUton  Ins.  Co.,  20  Id.  62. 

If  at  the  time  the  survey  was  made  the  factory  was  not  in 
operation,  and  the  statements  contained  in  it  as  to  the  watob 
kept  therein  is  to  be  considered  promissory  rather  than  an 
affirmative  warranty,  yet  the  rights  and  duties  of  the  parties 
are  not  altered.  If  the  promise  has  not  been  kept, — the  con* 
dition  precedent  performed, — the  insurer  is  not  bcund  by  the 
policy:  Angell  on  Insurance,  sec  145;  2  Duer  on  Insora&oe,. 
749;  1  Amould  on  Insurance,  502. 
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The  olanae  of  the  Burvey  being  a  warranty,  it  then  beoomee 
important  to  asoertain  its  constniction,  in  oider  to  determine 
whether  it  has  been  broken.  In  oonatming  contracts  of  insnr* 
ancci  effect  mnst  be  given  to  the  intention  of  the  parties,  as  in 
the  constmction  of  all  other  contracts. 

The  mle  is  very  clearly  stated  by  Lord  Ellenborough,  in 
Bobert9(m  v.  Frenehj  4  Bast,  186.  The  same  mle  of  construc- 
tion which  aiq[>lie8  to  all  ottier  instruments  applies  equally  to 
this  instrument  of  a  policy  of  insurance,  yis.,  that  it  is  to  be 
construed  according  to  its  sense  and  meaning  as  collected,  in 
the  first  place,  from  the  terms  used  in  it,  which  terms  them- 
selves  are  to  be  understood  in  their  plain,  ordinary,  and 
popular  sense,  unless  they  have  generally  in  respect  to  the 
subject-matter,  as  by  the  known  usage  of  trade,  or  the  like, 
acquired  a  peculiar  sense  distinct  from  the  popular  sense  of 
the  same  word,  or  unless  the  context  evidently  points  out  that 
they  musty  in  the  particular  instance,  and  in  order  to  effectuate 
the  immediate  intention  of  the  parties  to  that  contract,  be  un- 
derstood in  some  other  special  and  peculiar  sense. 

It  was  of  the  highest  importance  to  the  insurer,  in  order  that 
it  might  be  able  intelligibly  to  decide  whether  it  would  assume 
the  risk,  or  if  it  assumed  it,  to  fix  the  premium  to  be  charged, 
to  know  whether  a  watch  was  kept  in  the  factory  proposed  to 
be  insured,  at  what  time  such  watch  was  kept,  and  the  means, 
if  any,  of  determining  whether  he  discharged  faithfully  his 
duty.  The  question  ''Is  there  a  watchman  in  the  mill  during 
the  night?''  was  a  very  significant  one,  and  the  answer,  ''There 
is  a  watchman  nights,"  was  a  full  response  to  the  inquiry. 
A  watch-clock  being  constructed  so  as  to  require  the  watchman 
to  be  at  it  each  hour,  or  his  absence  would  be  discovered  in  the 
morning,  the  question  whether  there  was  a  watch-clock  was 
also  a  very  significant  one.  Their  answer  was,  there  was  no 
clock,  but  the  bell  was  struck  every  hour,  from  eight,  p.  H., 
until  it  rang  for  work  in  the  morning,  furnished  perhaps  the 
next  best  means  of  securing  watchfulness  on  the  part  of  the 
watchman. 

The  next  question  to  which  an  answer  was  required  is:  "Is 
the  mill  left  alone  at  any  time  after  the  watchman  goes  ofl 
duty  in  the  morning  till  he  returns  to  his  charge  at  evening?" 
To  which  it  was  answered:  "Only  at  meal  times,  and  on  the 
sabbath,  and  other  days  when  the  mill  does  not  run." 

Fires  in  the  fSsustory  might  be  produced  in  either  of  four 
modes:  from  fire  used  in  the  building,  from  the  friction  of  the 
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machitieTy,  spontaneoua  combustion,  and  by  an  incendiaxy. 
There  was  no  danger  from  fire  used  in  the  building  when  the. 
building  was  not  oooujued,  except  for  a  few  hours  after  each 
day's  work  dosed,  and  until  it  was  put  out.  Nor  was  there, 
any  danger  from  friction,  unless  the  machinery  was  in  motion; 
nor  from  incendiaries,  unless  when  there  was  no  person  in  the 
mill;  but  there  was  constant  danger  from  spontaneous  comr 
bustion.  A  watch  in  the  £Eictory  during  the  night  afforded  a, 
great  security  against  injury  from  fire  from  any  cause  in  tha 
n^ht;  and  as  the  danger  existed  eyery  night  in  the  week,  it^ 
was  important  to  the  insurers  to  know  whether  a  watch  waa 
on  hand  every  night. 

It  being  important  to  the  insurer  to  know  whether  a  watch 
was  kept  every  night,  and  the  question  put  being  general, — 
whether  a  watch  was  kept  during  the  night, — the  answer  that 
there  is  a  watch  nights  must  have  been  understood  to  apply 
to  every  night  No  exception  being  made  in  the  question,  and 
there  being  an  obvious  necessity  for  a  watch  every  night,  both 
parties  must  have  understood  the  question  and  answer  to  ap- 
ply to  every  night.  If  the  insured  intended  to  exclude  any 
night,  they  should  have  done  it  clearly  and  distinctly.  It  waa 
no  more  difficult  to  say  that  no  watch  was  kept  from  twelve 
o'clock  Saturday  night  to  twelve  o'clock  Sunday  night  than 
it  was  to  exclude  the  sabbath  in  the  answer  to  the  next  ques* 
tion.  And  the  fact  that  an  exception  waa  maue  in  the  next 
answer  is  some  evidence  tbat  none  was  intended  to  be  nuule 
in  the  first. 

It  seems  to  me  quite  dear  that  the  answer,  ^'There  is  a 
watchman  nights,"  is  to  be  understood  to  mean  there  was  a 
watchman  in  the  factory  every  night.  But  evidence  was  given 
on  the  trial  of  a  custom  of  factories  in  that  section  of  the 
country  not  to  keep  a  watch  from  twdve  Saturday  night  till 
twelve  o'clodc  Sunday  night,  and  that  the  answers  are  to  be 
construed  in  reference  to  such  custom.  "A  custom,  in  order 
to  become  a  part  of  a  contract,  must  be  so  for  established  and 
so  far  known  to  the  parties  that  it  must  be  supposed  that  their 
contract  was  made  in  reference  to  it  For  this  purpose  the 
custom  must  be  established  and  not  casual,  uniform  and 
not  varying,  general  and  not  personal,  and  known  to  the 
parties":  2  Parsons  on  Contracts,  58;  Daw9an  v.  KUtky  4  Hilly 
107. 

Within  the  above  rule  it  seems  there  was  no  such  evidence 
aa  would  authorize  the  court  to  find  a  custom,  amongst  the 
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factorieB  in  the  vicinity  of  the  one  inanred  which  should  be 
permitted  to  control  the  language  of  the  contract  in  qaoBtian. 
The  answers  to  the  qnestions  in  the  survey  must  be  inter- 
preted aocording  to  the  popular  meaning  of  the  language 
used. 

It  is  insisted  by  the  defendant's  counsel  that  the  agent  of 
the  insurer  was  informed  that  a  watchman  was  not  kept  in 
the  factory  from  twelve  o'clock  Saturday  night  till  twelve 
o'clock  Sunday  night,  and  therefore  the  case  is  to  be  con- 
sidered as  if  the  answers  in  question  were  in  accordance  with 
the  verbal  information.  But  it  is  well  settled  that  parol  evi* 
dence  cannot  be  received  to  control,  explain,  or  modify  a 
warranty  in  an  insurance  policy:  Angell  on  Insurance,  148; 
Jewnings  v.  Che/na/ngo  Mutual  Ins.  Co.,  2  Demo,  76;  K$nned$ 
V.  St.  Lawrence  Mutual  Ine.  Co.^  10  Barb.  28& 

In  2  Denio  the  court  held  that  the  rule  which  pravails  upon 
sales  of  property — that  a  warranty  does  not  extend  to  defects 
which  are  known  to  the  purchaser — does  not  apply  to  war* 
ranties  contained  in  policies  of  insurance;  and  that  parol 
evidence  that  the  insured  truly  informed  the  agent  of  the 
insurer  wLo  prepared  the  application  as  to  the  situation  of 
the  buildings,  which  differed  from  the  statement  in  the 
application,  is  not  admissible.  The  same  propositions  were 
restated  in  Kennedy  v.  St.  Laioren^  Mut.  In$»  Co.,  10  Barb, 
286. 

The  question  has  been  before  this  court,  and  I  ^un  unable  to 
say  what  conclusion  it  has  arrived  at  in  reference  to  it. 

In  BidweU  v.  Northtoeefem  Ins.  Co.,  19  N.  Y.  179,  it  was  held 
that  when  a  marine  policy  stated  the  insurance  to  be  on  ao- 
^unt  of  A,  loss,  if  any,  payable  to  B,  and  the  vessel  was 
T^arranted  by  the  assured  free  from  all  liens,  and  B  held  a 
mortgage  on  the  vessel,  subject  to  two  prior  mortgages,  the  in* 
lurance  was  that  of  A,  the  o?mer,  on  the  vessel,  and  not  of  B 
apon  his  interest  as  mortgagee  of  A's  equity  of  redemption; 
and  that  the  prior  mortgage  was  a  breach  of  tiie  warranty  and 
fatal  to  the  recovery.  The  answer  admitted  that  the  defend- 
ant  was  informed  when  the  application  for  insurance  was 
made  of  the  interest  of  the  mortgagee,  and  that  the  loss  was 
made  payable  to  him  to  secure  his  interest  as  mortgagee. 
The  cause  was  again  tried;  there  was  a  verdict  and  judgment 
for  the  plaintiff,  which  was  affirmed  at  the  general  term  and 
again  brought  before  this  court,  and  it  is  reported  in  24  N.  Y. 
802.    I  do  not  find  that;  the  £|m^8  are  naa,t^ri^y  changed, 
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althoagh  tlie  learned  judge  says  they  were;  yet  from  his  Bum- 
mary  of  them  it  does  not  appear  that  the  ease  was  especially 
changed.  It  was  ncYertheless  held  that  the  existence  of  the 
liens  constitated  no  breach  of  the  warranty.  And  the  dicta 
in  the  opinion  go  the  length  of  utterly  sweeping  away  all  the 
distinctions  which  have  been  supposed  to  exist  between  war- 
ranties in  policies  of  insurance  and  contracts  of  sale.  K  this 
court  is  at  liberty  to  consider  itself  not  bound  by  the  decis- 
ions on  this  question,  but  that  it  may  now  establish  a  rule 
that  it  shall  deem  to  be  more  wise  and  just,  I  am  not  pre- 
pared to  say  that  the  doctrine  of  the  learned  judge  in  the 
case  cited  is  not  the  best  But  I  trust  we  shall  adhere  to 
principles  which  have  been  so  long  settled,  and  in  conformity 
to  which  so  many  contracts  have  been  made,  and  the  abandon- 
ment of  which  will  produce  great  injustice. 

The  doctrine  of  the  case  of  BidweU  v.  Narihwettem  In$.  Co., 
24  N.  Y.  802,  last  referred  to,  may  stand  without  interfering 
with  the  cases  in  2  Denio,  76  {Jenni'ngB  v.  Ohenango  M.  L  Co.)^ 
and  10  Barb.  285  {Kennedy  y.  St.  Lawrence  M.  I.  Co.)^  above 
dted,  and  I  do  not  think  the  principles  of  the  case  should  be 
extended  beyond  the  fetcts  of  that  case. 

If  I  am  right  in  supposing  that  parol  evidence  cannot  be 
received  to  vary  the  warranty  in  this  case,  then  the  evidence 
given  on  that  pointy  and  received  by  the  judge,  should  have 
been  rejected. 

The  next  inquiry  in  order  is,  Has  the  warranty  been  broken  f 
On  this  subject  there  is  no  dispute.  It  is  conceded  by  the 
defendant  that  if  the  answer  to  the  question  as  to  the  watch- 
man cannot  be  construed  as  it  was  construed  by  the  learned 
judge  at  the  drcuit,  then  it  was  broken,  because  it  is  true  that 
no  watch  was  kept  from  twelve  o'clock  on  Saturday  night 
until  twelve  o'clock  on  Sunday  night 

The  effect  of  the  breach  of  the  warranty  is  to  annul  the 
policy,  without  regard  to  the  materiality  of  the  warranty,  or 
whether  the  breaoh  had  anything  to  do  in  producing  the 
loss. 

The  effect  is  very  well  stated  by  Marshall,  in  his  work  on 
insurance,  249.  He  says:  '*A  warranty  being  in  the  nature 
of  a  condition  precedent,  and  therefore  to  be  performed  by  the 
insured  before  he  can  demand  performance  of  the  contract  on 
the  part  of  the  insurer,  it  is  quite  immaterial  for  what  purpose 
or  with  what  view  it  is  made,  or  whether  the  insured  had  any 
view  at  all  in  making  it.    But  being  once  inserted  in  the 
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policy,  it  becomes  a  binding  condition  on  the  insured^  and 
unless  he  can  show  it  has  been  literally  performed,  be  can 
derive  no  benefit  from  the  policy.  The  very  meaning  of  a 
warranty  is  to  preclude  all  question  whether  it  has  been  sub- 
stantially complied  with  or  not.  If  it  be  affirmative,  it  must 
be  literally  true;  if  promissory,  it  must  be  strictly  per- 
formed With  respect  to  the  compliance  with  war- 
ranties, there  is  no  latitude,  no  equity.  The  only  question  is. 
Has  the  thing  warranted  taJcen  place  or  not?  If  it  has  not, 
the  insurer  is  not  answerable  for  any  loss,  even  though  it  did 
not  happen  in  consequence  of  the  breach  of  warranty." 

I  am  unable  to  perceive  any  good  reason  why  parties  to  a 
contract  may  not  agree  that  an  action  for  a  breach  of  it  shall 
be  brought  within  a  period  shorter  than  that  fixed  for  bring- 
ing an  action,  or  that  the  right  of  action  shall  be  deemed 
abandoned.  So  far  from  interfering  with,  it  more  effectually 
secures,  the  end  sought  to  be  attained  by  the  statute  of  limita- 
tions. This  question  was  directly  up  in  Ames  v.  New  York 
Union  Ins.  Co.y  14  N.  Y.  253,  and  it  was  there  held  that  such 
a  condition  in  a  policy  of  insurance  was  valid.  Had  it  not 
be^i  for  the  waiver  of  the  condition  in  that  case  the  action 
would  have  been  barred. 

But  the  plaintiffs  meet  this  defense  by  alleging,  and  as  they 
claim  proving,  that  it  was  waived  by  the  company,  and  the 
learned  judge  charged  the  jury  that  if  the  defendant  waived 
this  condition  the  action  could  be  maintained.  He  further 
instructed  them  that  if  the  defendant  suggested  a  postpone- 
ment until  certain  attachments  were  removed,  and  at  the 
same  time  were  silent  in  regard  to  the  limitation,  that  would 
be  a  waiver.  The  circumstances  to  which  the  judge  alluded 
in  this  part  of  his  charge  must  be  the  letter  of  the  defendant's 
secretary  of  the  23d  of  June,  1849.  That  letter  was  written 
in  reply  to  a  demand  by  the  treasurer  of  the  Glendale  Com- 
pany for  pay  of  the  loss,  and  it  informs  Mr.  Taft,  to  whom  it 
was  written,  that  the  defendant  would  not  enter  on  any  nego- 
tiation touching  the  claim  until  the  garnishee  suits  mentioned 
in  the  letter  were  removed. 

It  seems  to  me  that  a  waiver,  to  be  operative,  must  be  sup- 
ported by  an  agreement  founded  on  a  valuable  consideration, 
or  the  act  relied  on  as  a  waiver  must  be  such  as  to  estop  a 
party  from  insisting  on  performance  of  the  contract  or  forfeit- 
ure of  the  condition. 

There  is  not  in  this  case  any  agreement  to  waive  the  oondi- 
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tion  requiring  the  suit  to  be  brought  within  a  year;  nor  is  the 
defendant  estopped  from  insisting  on  the  condition. 

If  my  tenant  agrees  to  pay  me  rent  on  a  day  named,  or  hia 
lease  will  be  forfeited,  and  if  before  the  day  I  agree,  for  a 
valuable  consideration,  to  waive  the  condition,  I  am  bound  by 
the  agreement.  If,  without  consideration,  I  agree  that  he  may 
pay  after  the  day,  and  he  by  reason  thereof  omits  to  pay 
at  the  day,  I  am  estopped  from  enforcing  a  forfeiture.  But 
if,  without  consideration,  I  assent  to  a  waiver  of  payment 
at  the  day,  but  before  the  day  withdraw  my  assent,  and  insist 
on  performance  in  such  season  as  to  enable  him  to  perform,  I 
am  not  estopped.  Nor  was  the  defendant  in  this  case  estopped, 
even  if  the  above  letter,  or  the  negotiation  between  the  officers 
of  the  fSEkctory  and  the  insurer,  could  be  considered  as  a  waiver 
of  the  condition. 

But  I  can  find  nothing  in  the  evidence  which  would  justify 
the  inference  that  either  party  understood  at  the  time  there 
was  a  waiver.  The  letter  of  the  7th  of  August  must  have 
removed  any  impression  of  the  sort  from  the  minds  of  the 
officers  of  the  factory  company.  By  that  letter  they  were  dis- 
tinctly informed  that  the  defendant  would  not  recognise  any 
claim  against  it  under  the  policy,  or  upon*  any  matter  con- 
nected therewith.  And  what  is  entirely  conclusive  upon  the 
subject,  the  £EU)tory  company,  within  the  year,  commenced 
their  action  in  Connecticut,  thus  demonstrating,  in  the  clear- 
est possible  manner,  that  they  did  not  then  suppose  the 
defendant  had  waived  the  condition. 

In  no  aspect  of  the  case  am  I  able  to  discover  any  ground 
on  which  this  action  can  be  maintained.  The  judgment  of 
the  general  term  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  the  judges  concurring  on  both  grounds,  judgment  re- 
versed. 


STATBiaDiT  a  Appuoation  OB  SuBVsr  n  Warraiitt  when  the  applio»- 
tkm  or  BOTvej  is  made  part  of  the  ftoUeyi  BurriU  ▼.  Saratoga  Oomty  M»  F. 
Jn$.  Co.,  40  Am.  Dec.  S45,  and  note;  Frott  v.  Saratoga  M.  /nc  Co.,  49  Id. 
234;  QlendaU  Wookh  Co.  v.  Protection  Ins.  Co.,  54  Id.  909;  ShOcUm  v.  Hart' 
/ord  F.  Ina,  Co.,  68  Id.  420;  Hartford  Protectwn  Inu  Co.  ▼.  Marmer,  59  Id. 
684;  compare  DanUU  ▼.  Hudwn  Rioer  F,  Ing.  Co.,  59  Id.  192.  An  application 
or  anrvey  ie  a  part  of  the  policy  when  it  is  referred  to  by  the  policy  and  made 
a  part  of  it:  Oioeiu  v.  ffoUand  Purdtase  Ina.  Co.,  56  N.  T.  570;  Shoemahery. 
Olen$  Faili  Itu.  Ob.,  60  Bub.  101,  102;  Sttward  y.  Phoenix  F.  Ina.  Co.,  b  Bxm, 
964;  and  the  applioation,  muvey,  and  poli<^  are  to  be  construed  together  as 
parti  of  one  entire  contract:  CUiUon  ▼.  Hope  Im.  Co.,  51  Buk  660;  and  the 
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■tetomeiitB  in  the  application  or  murey  become  winantiec:  FhrH  NdL  BwA 
T.  Inturamx  Co.  qf  North  Amarka,  60  N.  Y.  47;  i^^im  ▼.  BqtMbie  L.  Aumr. 
Co^f  7  Hon,  389.  The  principal  caae  is  died  to  the  foregoing  points.  Olandak 
Woolen  Co.  ▼.  Protection  In$,  Co.,  wpra^  Sheldon  t.  Hartford  F.  Ins,  CkK, 
mprOf  are  very  similar  to  the  principal  case. 

JtuDxncM  OY  Custom  or  UaAoa  to  Bxplain  or  Oovtbol  Writtbn  or 
Othsr  ExruBS  CoirrRAcr:  See  Olendale  Wooien  Co.  t.  Protection  Im,  Co,,  54 
A™,  Dec.  909,  and  note;  Belme  t.  Dord,  65  Id.  329,  sod  note;  Com  r.  O^IUteif^ 
68  Id.  683;  DameU  ▼.  HwUon  Rher  R.  B.,  69  Id.  192;  Hartford  Protection 
int.  Co.  ▼.  Harmer,  59  Id.  684;  Barlow  ▼.  Lambert^  65  Id.  374,  and  note;  Com 
T.  Peterson,  68  Id.  145;  Ford  v.  TirreO,  69  Id.  297;  Stede  v.  McTyer'e  AdnCr, 
70 Id.  516;  BipleyY.  Crooter,  74  Id.  491;  WhUemarshr.  Oomoay  F.  Ina.  Co,, TJ 
Id.  414;  Faimeworik  ▼.  Hemmer,  79  Id.  756;  DkHnmm  r.  Qoig,  83  Id.  656. 
The  case  of  WhUemareh  ▼.  Cofnooy  F.  Ina.  Co.,  eupra,  is  very  similar  to  the 
principal  case.  A  custom,  in  order  to  become  part  of  a  oontraot,  mnst  be  so 
Isr  established  and  so  far  known  to  the  parties  that  it  mnst  be  supposed  that 
the  contract  was  made  with  reference  to  it:  Sipperfy  ▼.  Stewart,  50  Barb.  68; 
and  proof  of  knowledge  of  the  existence  of  a  custom,  or  of  such  facts  from 
whidi  it  may  fairly  be  inferred,  is  ordinarily  essential  to  the  establishment  of 
a  valid  custom:  Boardman  ▼.  QaiUard,  1  Hun,  220;  &  C,  3  Thomp.  k  0. 
698^  both  citing  the  principal  case. 

Parol  EvisRiroB  is  Inamobsibli  to  Control  on  Modify  Contract  at 
Irbijkangb:  Norrie  r.  Inrntramoe  Co.  qf  North  America,  2  Am.  Dec  360;  Charki 
T.  Barber,  3  Id.  437;  Ewer  ▼.  WaMngton  Ine.  Co.,  28  Id.  258;  Motiere  ▼. 
Pemwifieania  F.  Ins.  Co.,  28  Id.  675;  Burrows  v.  Twrner,  35  Id.  622;  BeR  ▼. 
WestemM.diF.  Ins.  Co.,  39  Id.  542;  Fksneyr.  Bedtford  Commercial  Ins.  C^, 
41Id.515;  Hohnesr.a^arUstownM.  F.  Ins.  Co., 43  Id. 4QS;  Sheldonr.ffar^ 
ford  F.  Ine.  Co.,  58  Id.  42a  The  principal  case  is  cited  in  Vam  Sckokk  t. 
Niagara  F.  Ins.  Co.,  68  K.  Y.  439,  to  the  point  tha*  parol  eridance  is  inad* 
iible  to  Aow  that  both  parties  knew  thai  a  statement  in  an  spplioation  to 
was  not  true. 

Brraoh  ov  WiUKRANTT  Atoumi  FduOT!  BmriU  t.  Saratoga  Co»  JT.  F.  Im» 
Ox,  40  Am.  Deo.  845^  and  note;  Olendak  Woolen  Co.  r.  Protection  Ins.  Co.,6i 
Id.  300;  Damkisr.  Hudson  Sker  F.  Ins.  Co.,  59  Id.  19%  and  note;  aadtho 
wairan^  may  be  promissory,  lequizing  the  promise  to  be  kept:  Orani  r.  Lea^ 
ingtonetcIns.Co.,6llLlA;  and  see  5ftw<  ▼.  C%  ^. /m.  Cb.,  79  Id.  539.  See 
the  principal  case  cited  en  this  latter  pointy  ukFkwi  Not  Bank  r.  InsuranesOo* 
^North  Amerka,  50 N.  Y.  47;  Btmnerr.  PhcsnbB Ins.  Co.,  45  Wis.  629,  651. 

CoinnnoN  in  Pouor  that  No  AcnoN  iball  ri  Brouobt  ior  Riootrrt 
or  Ant  Claim  upon  It,  unless  oommenced  within  a  certain  time  after  the 
loss  or  damage,  is  Tslid  and  binding,  and  aoticos  nmst  be  commenced  withiR 
tiie  time  limited:  Fullam  r.  New  Tori  Union  Ins.  Co.,  66  Am.  Dec.  462;  Stoui 
r.  OUg  F.  Ins.  Co.,  79 Id.  689;  PatHckr.  Fwrmsnf  /us.  On,  80 Id.  197;  oca* 
(are  Qroed  ▼.  Ltaim^tum  etc.  Ins.  Co.,  61  Id.  74.  The  principal  case  is  an  an- 
ihcrity  for  this  proposition,  in  JZbodkT.ilTeis  Torietclns.  Odu,  80K.  Y.  548; 
WUkkwonr.  Fkst  NaL  F.  Ins.  Co.,  72  Id.  502;  S.  0.,  9  Hun,  523;  Atihur  r. 
HomesteadF.  /sii.  (%.,  78  N.  Y.  466;  Mix  r.  Andes  Ins.  Cb.,  9  Hun,  399;  Home 
fns.  Co.  V.  Standtfkld,  1  DiU.  431;  B.  C.,8  Abb.  6;  lUddUebarger  r.  Hartford 
/m.  Cbw,  7  WsU.  892;  sad  the  doetrina  was  applied  in  Toungy.  Western  Union 
T.  Co.,  66  N.  Y.  169,  a  C,  2  Jcnea  ft  a  3961,  to  a  stipnUtion  on  the  blank  of 
a  telegraph  company,  requiring  ebima  for  damages  to  be  ptescnted  in  writing 
ftrillilBa  certain  tune. 
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Waiver  or  Oohdriovs  ni  Pouczxs  of  Ixsobaxick,  What  Amodhtb  tch 
8oe  AUegre  ▼.  Maryland  Ins,  Co.,  14  Am.  Dec.  289;  Trask  ▼.  StaU  F.  df  M. 
Im.  Co.,  72  Id.  622;  Smith  v.  HanerUl  MuL  F.  Im.  Co.,  79  Id.  733;  Sheldon  t. 
AUantic  F.  A  M.  In».  Co.,  84  Id.  213;  Keeler  ▼.  Niagara  F.  Ins.  Co,,  84  Id.  7U. 
Tho  waiver  of  a  condition,  to  be  operatiTe,  must  be  supported  by  an  agreement 
founded  on  a  valuable  consideration,  or  the  act  relied  on  as  a  waiver  most  be 
■ucli  as  to  estop  a  party  from  insisting  on  performance  of  the  contract  or  for- 
feiture of  the  condition:  Underwood  v.  Farmers*  Joint  Stosk  Ins,  Co.,  57  N .T.  506; 
S.  C,  48  How.  Pr.  372;  Marvin  v.  Univertal  L.  Ins.  Co.,  16  Hun,  496;  Lasher 
V.  NarthwesUm  Nat.  Ins.  Co.,  18  Id.  104;  S.  a,  57  How.  IV.  229;  McDermoa 
v.  Lycoming  F.  Ins.  Co.,  12  Jones  &  S.  230.  The  principal  case  is  an  authority 
for  this  proposition;  but  in  Van  Schoick  v.  Niagara  F.  Ins.  Co.,  68  K.  T.  442^ 
it  was  distinguished,  in  holding  a  condition  to  be  waived;  and  in  Dofin  v.  Far- 
fnera'  Joint  Stock  Ins.  Co.,  5  Lans.  278,  where  it  was  held  that  no  new  consid- 
eration was  required  to  support  the  waiver  of  such  a  condition  as  that  proofs 
of  loss  should  be  furnished  within  a  certain  time;  it  was  said  that  the  remarks 
of  Mullin,  J.,  in  the  principal  case,  to  the  contrary,  were  not  necessary  to  the 
decision.  An  insurance  company  cannot  allow  one  of  its  officers  to  induce 
the  insured  to  omit  to  present  proofs  of  loss,  or  commence  suit  in  time,  and 
then  take  advantage  of  such  omission  by  questioning  its  officer's  power:  Solo- 
mon V.  MetropoUtan  Ins.  Co.,  10  Jones  &  S.  25,  citing  the  principal  case.  The 
knowledge  of  the  agent  of  an  insurance  company  of  the  falsity  of  a  warranty 
will  not  relieve  the  insured  or  his  representatives  from  the  consequence  of  a 
breach:  Barieau  ▼.  Phanix  M.  L.  Ins,  (h.,  07  K.  T.  695,  dtnig  the  princiml 
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Promissort  Kotb  18  Controlled,  ae  to  DsvENfiOE  ov  UnmT,  bt  Laws  of 
State  where  it  is  made,  dated,  and  payable,  and  not  by  the  laws  of  the 
state  where  it  is  negotiated. 

Action  on  a  promissory  note  for  four  hundred  dollars,  dated 
and  payable  at  Lockport,  New  York,  one  year  after  date,  with- 
out interest.  The  note  was  made  by  the  defendant  Wright 
to  the  order  of  the  defendant  Dunlap,  and  indorsed  by  tho 
latter  for  the  accommodation  of  the  defendant  Taylor.  Tay- 
lor took  the  note  to  Connecticut,  induced  the  plaintiff  te 
guarantee  it  for  his  benefit,  and  then  procured  it  to  be  dui- 
counted  by  one  Day,  at  Hartford,  at  the  rate  of  twelve 
cent.  The  note  was  afterwards  taken  up  by  the  plaintiff, 
this  action  instituted.  The  court  directed  a  verdict  far  tht 
plaintifif,  subject  to  the  opinion  of  the  court  at  general  ten% 
upon  a  case  to  be  made.  The  general  term  gave  judgment  flat 
the  plaintiff  on  the  verdict,  and  the  defendant  appealed. 

George  W.  Cothran^  for  the  appellant. 
James  S,  Oibbs^  for  the  respondent. 
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By  Court,  Inobaham,  J.  It  was  not  denied  on  the  trial  of 
this  canae  that  the  note  on  which  the  snit  was  brought  waa 
negotiated  at  a  rate  of  interest  illegal,  both  in  Connectictit  and 
New  York. 

The  main  question  in  the  case  is,  whether  the  laws  of  New 
York  or  Connecticut  are  to  control  as  to  the  defense  of  usury. 
The  note  was  negotiated  in  Hartfbrd,  but  was  payable  at 
Lockix>rt  in  New  York. 

Nor  can  it  be  denied  that  a  contract  is  to  be  governed  by 
the  laws  of  the  place  where  it  is  made,  if  it  is  not  to  be  per* 
farmed  according  to  the  terms  of  the  contract  elsewhere: 
Story's  Conflict  of  Laws,  sec.  282;  HoJbrook  v.  American  F.  L 
Co^  6  Paige,  280;  2  Kent's  Com.  457;  Davis  v.  Oarry  6  N.  Y. 
124  [66  Am.  Dec.  387]. 

But  if  such  note  or  contract  is  by  its  terms  to  be  performed 
in  another  state,  then  the  laws  of  that  state  must  gorem: 
2  Kenf  6  Com.  460.  This  rule  was  laid  down  by  this  court  in 
Jacks  v.  NicholSy  5  N.  Y.  178.  The  court,  in  delivering  the  opin- 
ion, says:  '*  Concede  that  the  contract  was  made  in  Connecti- 
out,  if  it  was  to  be  performed  in  New  York,  it  must,  prima 
faeie^  be  r^arded  as  having  been  made  with  reference  to  the 
laws  of  New  York."  The  fact  that  the  note  was  dated  in  New 
York  is  alone  presumptive  evidence  that  the  maker  not  only 
resided  at  the  place  of  its  date,  but  contemplated  payment 
there.  For  the  purpose  of  charging  the  indorsers,  the  makers 
must  have  been  sought  at  their  residence  or  place  of  business 
fai  this  state.  The  same  is  stated  in  Curtis  v.  Leavitt^  15  Id* 
9, 227,  where  it  is  said:  "  It  is  a  general  rule  that  the  law  of  the 
place  where  contracts  purely  personal  are  made  must  govern 
as  to  their  construction  and  validity,  unless  they  are  to  be 
performed  in  another  state  or  country,  in  which  case  their 
construction  and  validity  depends  upon  the  law  of  the  place 
of  performance."  In  Bowen  v.  Newell,  13  Id.  290  [64  Am. 
Dec.  550],  it  was  held  that  the  law  of  the  place  where  the  note 
or  draft  is  payable  governs  as  to  the  days  of  grace  allowed 
upon  it.  In  Everett  v.  VendryeSy  19  Id.  436,  it  was  held  the 
law  of  the  place  where  the  bill  was  payable  controlled  as  to 
the  liability  of  the  drav»er  to  the  indorsee.  And  in  Cutler  v. 
Wrightj  22  Id.  472,  it  was  held  that  a  note  made  in  New  York, 
but  dated  Florida,  and  payable  there,  was  governed  by  the 
laws  of  that  place;  and  it  is  said  the  authorities  do  not  leave 
this  question  in  doubt.  The  same  was  also  held  in  Pomerojf 
V.  Ainsworth,  22  Barb.  127. 
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These  caees  from  our  own  courta  render  it  unneceesary  to 
examine  any  other  clasB  of  deciBionB  upon  this  point. 
The  judgment  should  be  leyersed,  and  a  new  trial  ordered. 

DAvisSy  J.,  read  an  opinion  in  ikvor  of  afBrmanoe. 

Seldxn,  J.,  was  absent 

All  the  other  judges  being  tor  reveisal,  judgment  rerened. 


Hm  prindptl  oMe  is  alto  Mportad  in  18  Abb.  F^.  80^  and  in  27  How.  F^. 

CasTBAm  D  GoTSBHSD  BT  Llw  cw  Flaoi  whbbb  Maii%  if  it  is  noi 
to  be  ozooatad  daowhara:  Jtfiqf  ▼.  Breed,  54  Am.  Deo.  700,  and  note;  Speed 
▼.  Ma^,  66  Id.  640;  fftmghiaUiig  ▼.  BaU,  69  Id.  881;  Pkkme^  ▼.  BqUwki,  61 
Id.  62;  Fowv  ▼•  HarHe,  61  Id.  170;  StnUk  ▼.  Oi^/re^,  61  Id.  617;  Peek  t. 
BMard,  62  Id.  605;  Bmereon  t.  Pahidge,  62  Id.  617;  MeAWeierr.  Smitk,  65 
Id.  661;  Spearer. Shropehire,  66  Id.  206;  Bmamidr.  WkUe,  69  Id. 885;  Kamaga 
▼.  Taylor,  70  Id.  62;  Loehoood  r.  MHeheH  70  Id.  78;  Bom  ▼.  ^fftow,  72  Id. 
688;  Stiamfijfrdy.  PnteU,  73  Id.  734;  WaUere  t.  IFMtfM!^  76  Id.  607;  Swdr. 
MMdaH;77Id.79;  i4y«ry.  7Wm»77Id.855;  VTMiifowT.  JMnsSOId.  638w 
The  pEinoipal  oaao  ia  cited  to  this  point  in  Menhamie*  Btuik  ▼.  Cfriewoid,  7S 
K.  Y.  480;  Ckjpe  v.  ilUen,  53  Barb.  356;  &  0.»  87  How.  Pr.  187;  and  aee  the 
eaaea  dted  poeL  A  oontraot  made  in  one  abate,  and  to  be  performed  tbera^ 
ia  governed  by  tbe  law  of  that  atata;  and  a  defenae  or  diicharge^  good  by  the 
law  of  the  plaoe  where  the  oontraot  ia  made  or  to  be  performed*  ia  of  eqnal 
▼alidity  everywhere:  OraAomT.  AvC^Tofc  itanl^84N.T.401,oitingthepnn- 
oipaloaae. 

FnomBMnT  Non  d  OovnoLiJD^  is  to  Dsfsvn  ov  Usukt,  bt  Laws 
or  Stati  where  it  ia  made^  dated,  and  payiAle^  and  not  by  the  lawa  of  the 
atata  where  it  ia  negotiated:  /McUnioiiy.  Afwarcii^77N.T.576etaeq.;&a, 
58  How.  Pr.  26  et  aeq.;  7  Abb.  N.  a  71  et  aeq.;  Oope  ▼.  Alden,  58  Barln 
856;  &  0.,  87  How.  Vr.  187;  HadxUetoum  NaL  BmA  ▼.  Rm,  64  Barb.  178; 
&  C,  6  Luuk  455;  HMnA  v.  Bkepard^  65  Barb.  270;  Clayee  ▼.  Hooker,  4 
Hon,  234;  8.  0.,  6  Thomp  ft  a  450;  Ditklmeen  t.  Jtftwrd^  13  Hnn,  406, 407; 
SeoU  T.  Perlee,  89  Ohio  St  68.  The  prinoipal  oaae  ia  approved  on  thia  point 
in  the  foregoing;  and  it  ia  alao  approved,  bat  diatingniahed,  in  the  following: 
ITayiie  Ornnty  Sankege  Bank  v.  Lom,  81  N.  Y.  570^  571;  SMdm  r.  HaaBUm^ 
16  Hnn,  198;  bat  it  ia  denied  in  WagmOmiU^  SairingeBomkr.  /^  6  Abb. 
N.  C.  84  et  seq.;  Brown  v.  Bradley,  9  Abb.  Pr.,  K.  8.,  897;  8.  C,  1  Sheld. 
227.  The  diaaenting  opinion  of  Daviea,  J.,  in  the  prinoipal  oaae  nppeara  in  a 
note  to  the  decinon  laat  oited.  While  it  ia  thna  aeen  tliat  the  prinoipal  oaae 
has  been  qnestioned,  ita  anthority  nmat  be  oonaidered  aa  eataMiahed  bj  the 
decision  of  the  eoart  of  appeala  in  Didbmioii  ▼.  Bdwarde,  first  dted  above. 
8ee  farther,  on  thia  qaestion,  Daeie  v.  Oarr,  55  Am.  Dee.  387,  and  note. 

Thb  rBXNOiPAL  CAME  IS  ALSO  OTTiD  in  HM  V.  Auguethie,  23  Wia.  896^  to 
the  point  that  a  defendant  aeeking  to  avail  himaelf  of  the  def eoae  of  vaoiy  to 
n  foreign  oontraot  ia  bound  to  aet  up  in  hia  answer  the  foreign  law  which  !•»• 
ders  the  oontraot  void,  and  sustain  the  allegatioii  by  proof  at  the  triaL 
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ISO  NSW  TOBK,  9».  J 

JnnoraD  Goods  Biowsd  oir  Dmk  ow  Smim  Katioatiho  Loko 
IsLAHD  SooHB  JOM  Bhthlid  TO  BssMwa  or  OnmuL  Atbraoi,  espe- 
dallyif  it  it  fho  lang*  to  ttow  goods  on  daok. 

All  Fbofibtt  ov  Boamd  VnnL  at  Txm  ov  Jvrnaov  is  Liable  to 
OoMTBXBDTiOHy  ozoept  tfaftt  ottMhod  to  the  persoQs  of  the  paoengen. 

Bajtx  BniiS  OH  Board  SnAmR,  idr  Tkahspobtation,  at  Tdcb  of  Jet- 
Ti80ir»  ASB  PRoraRTT,  liable  to  oootrilmts  to  the  general  average  loss, 
although  they  are  oazxied  in  a  er»te  for  the  owners  by  an  express  oom- 
pany,  which  by  agreement  pays  the  owners  of  the  steamer  a  fixed  snm 
anrnialTy  for  caxTying  m  oertain  number  of  crates  with  their  contents. 

Action  to  recover  a  parcel  of  bank  bills  of  the  value  of 
$1,171,  on  which  the  defendants  claimed  a  lien. .  From  the 
agreed  statement  of  facts  it  appeared  that  the  steamer  Gon- 
necticnt,  while  on  a  voyage  on  Long  Island  Sound,  from  New 
York  to  Allyn's  Point,  Connecticut,  encountered  a  heavy  gale, 
and  to  save  the  vessel,  a  large  amount  of  the  cargo  was  jet- 
tisoned. The  jettisoned  cargo  was  carried  on  the  main  deck 
of  the  steamer,  according  to  the  established  usage,  the  space 
below  that  deck  being  occupied  by  the  engine,  boilers,  coal, 
etc.,  and  by  the  passengers.  The  bank  bills  were  being  car- 
ried in  a  crate  on  the  steamer,  for  the  plaintiffs,  by  Adams 
A  Co.,  express  agents  and  forwarders,  who  collected  the 
charges  for  transportation  from  the  plaintiffs  and  others  who 
employed  them.  By  an  agreement  between  Adams  A  Co. 
and  the  owners  of  tlie  steamer,  the  former  paid  the  latter  a 
fixed  sum  annually  for  carrying  a  certain  number  of  portable 
crates  with  their  contents.  The  owners  of  the  steamer  claimed 
that  the  bills  were  liable  to  contribute  with  other  property 
saved  to  the  payment  of  the  general  average  loss  occasioned 
by  the  jettison.  The  jury  were  directed  that  the  plaintiffs 
could  not  recover.  The  defendants  had  a  verdict  and  judg- 
ment accordingly,  and  the  plaintiffs  appealed. 

John  E.  JSumfl,  for  the  appellants. 
Daniel  Lord^  for  the  respondents. 

By  Court,  Davies,  J.  Two  questions  are  presented  for  con- 
sideration and  determination  upon  this  appeal:  1.  Whether 
jettisoned  goods  stowed  on  the  deck  of  a  steamer  are  entitled 
to  the  benefit  of  general  average;  2.  Whether  the  particular 
species  of  property  belonging  to  the  plaintifb  in  this  action, 
and  retained  by  the  defendants,  is  liable  to  contribute  for  the 
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general  average  loss.  These  questions  will  be  considered  in 
the  order  stated. 

By  the  Rhodian  law,  as  cited  in  the  Pandects,  if  goods  were 
thrown  overboard,  in  a  case  of  extreme  peril,  to  lighten  arid 
save  the  ship,  the  loss,  being  incurred  for  the  common  benclit, 
is  to  be  made  good  by  the  contribution  of  all:  3  Kent's  Com. 
232.  The  necessity  of  the  jettison  in  the  present  instance,  and 
that  the  goods  sacrificed  were  the  price  of  the  safety  of  the  ves- 
sel and  of  those  saved,  are  conceded  in  the  statement  of  facts. 
Chancellor  Kent,  in  3  Kent's  Com.,  p.  239,  lays  down  the  rule, 
as  deduced  from  the  authorities  cited  by  him,  that  goods 
shipped  on  deck  contribute,  if  saved,  to  the  average  loss,  but 
if  lost  by  jettison,  they  are  not  entitled  to  the  benefit  of  general 
average,  and  the  owner  of  the  goods  must  bear  the  loss  without 
contribution;  and  the  reason  assigned  by  him  for  this  rule  is 
that  the  goods,  by  reason  of  their  situation  upon  deck,  increase 
the  difficulty  of  the  navigation,  and  are  peculiarly  exposed  to 
peril.  And  a  further  reason  for  the  rule  is  stated,  that  the 
carrier,  in  that  case,  is  not  responsible  to  the  owner,  imless  the 
goods  were  stowed  on  deck  without  the  consent  of  the  owner, 
or  a  general  custom  binding  him,  and  then  he  would  be 
chargeable  with  the  loss;  citing,  as  authorities,  Consulat.  de 
la  Mer,  c.  183;  Ord.  de  la  Mar,  3,  8,  13;  Emerigon,  c.  12,  sec. 
42;  Smith  v.  Wright,  1  Caines,  43  [2  Am.  Dec.  162];  Lenox  v. 
United  Ins.  Co.,  3  Johns.  Cas.  178;  Boulay-Paty,  tome,  i v.  566; 
Code  de  Commerce,  art.  421;  Dodge  v.  Bartol,  5  Me.  286  [17 
Am.  Dec.  233];  Hampton  v.  Brig  Thaddeus,  4  Mart.  (La.)  582; 
Abbott  on  Shipping,  5th  Am.  ed.,  578;  Story  on  Bailments, 
839;  Johnston  v.  Crane,  1  Kerr,  356;  Wolcott  v.  Eagle  Ins.  Co., 
4  Pick.  429. 

Smith  y.Wright,  1  Caines,  43  [2  Am.  Dec.  162],  was  an  action 
to  recover  the  value  of  goods  shipped  on  deck  and  ejected.  It 
was  proved  in  that  case  that  goods  on  deck,  if  lost,  are  paid  for 
by  the  underwriters  on  those  goods,  without  contribution  from 
the  assurers  of  the  vessel  or  other  parts  of  the  cargo;  and  one 
merchant  testified  that  he  once  owned  goods  stowed  on  deck 
which  were  lost  by  jettison,  and  being  uninsured,  he  claimed 
nothing  from  the  owner  of  the  vessel  or  other  part  of  the  cargo; 
that  he  conceived  it  to  be  the  general  understanding  that  for 
goods  ejected  from  the  deck  no  contribution  is  to  l>e  made  by 
the  owner  of  the  vessel  or  of  other  goods.  The  court  held  that 
the  owner  was  not  entitled  to  general  average,  as  the  shippers 
of  goods  under  hatches,  and  the  insurer  on  the  ship  and  cargo 
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were  not  liable  to  contribution  on  account  of  their  presumed 
ignorance  of  any  part  of  the  cargo  being  placed  in  so  perilous 
a  situation.  The  point  decided  in  the  case  was  that  the  carrier 
was  not  liable  for  the  loss  of  goods  shipped  on  deck  when 
thrown  into  the  sea  Ibr  the  preservation  of  the  ship  and  cargo. 
In  I^nox  y.  United  Ins.  Co.,  8  Johns.  Cas.  178,  the  court  held 
that  for  stores  shipped  and  insured,  and  thrown  overboard  to 
lighten  the  vessel,  the  underwriters  were  liable  only  for  a  par- 
tial loss,  and  that  a  loss  of  the  lading  on  deck  could  not  be 
charged  as  general  average.  Cram  v.  Aiken^  18  Me.  229  [29 
Am.  Dec.  508],  was  decided  on  the  authority  of  these  cases, 
and  also  that  of  Dodge  v.  Bortol,  5  Me.  286  [17  Am.  Dec.  233]. 
And  the  reason  assigned  for  the  rule  is,  that  goods  laden  on 
deck  are  peculiarly  exposed  to  peril,  and  increase  the  difficulty 
and  dangers  of  navigation. 

It  is  to  be  observed  here  that  this  rule  has  only  been  applied 
to  saUing  vessels,  and  for  the  sole  reason  that  the  lading  of  the 
goods  on  the  deck  increased  the  difficulty  of  the  navigation, 
and  it  was  consequently  regarded  as  unjust  that  that  portion 
of  the  cargo  which  imperiled  the  vessel  and  the  other  parts  of 
the  cargo,  if  thrown  overboard,  should  be  compensated  for. 
Its  presence  in  the  particular  locality  was  regarded  as  in  some 
degree  the  cause  of  the  peril,  or  at  least  its  destruction  was 
called  for  to  insure  the  safety  of  the  residue  by  reason  of  its 
dangerous  locality.  This  general  rule  is  also  enunciated  by 
Abbott  on  Shipping,  at  page  78,  and  he  says  the  reason  of  the 
rule,  as  given  by  Valin,  is  that  goods  so  carried  embarrass  the 
navigation  of  the  ship.  But  Valin  adds  that  he  thinks  this 
doctrine  should  be  controlled  by  the  usages  of  the  trade;  and 
accordingly,  that  contribution  may  be  claimed  for  goods 
thrown  overboard  from  the  deck  of  small  coasting  vessels 
or  river  craft,  which  usually  carry  a  part  of  their  cargo 
on  deck:  2  Valin,  203;  see  1  Emcrigon,  640.  An  examina^ 
tion  of  the  cases  will  show  that  the  rigor  of  this  rule  has 
been  greatly  departed  from,  and  one  adopted  more  in  con- 
sonance with  the  habits  and  usages  of  trade  as  now  prac- 
ticed, and  the  modes  adopted  for  the  transportation  of  freight 
upon  water.  It  might  perhaps  be  sufficient  to  show  the  inap- 
plicability of  the  rule  as  laid  down  by  Chancellor  Kent  to  say 
that  it  was  made  and  applied  exclusively  to  sailing  vessels, 
and  the  reason  given  for  its  adoption  can  have  no  force  as  ap- 
plied to  ships  propelled  by  steam.  That  reason  was  that  tlie 
goods  carried  on  deck  embarrassed  the  navigation   ) because 
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thus  placed  there;  that  to  remoye  them  made  the  vessel  more 
easily  navigable,  and  thus  tended  to  insure  her  safety.  No 
such  reason  has  any  application  to  a  vessel  propelled  by  steam. 
The  space  under  deck  of  this  particular  vessel  was  otherwise 
appropriated  than  for  cargo;  and  the  parties  in  this  action 
have  agreed  that  it  was  the  established  usage  and  custom  upon 
this  particular  boat  to  carry  its  cargo  on  the  main  deck.  The 
reason  of  the  law  ceasing,  the  law  itself  ceases,  and  the  case 
might  safely,  I  think,  be  left  here.  But  an  examination  of  the 
authorities  will  show  that  there  are  exceptions  to  the  rule, 
and  that  even  in  the  present  case,  if  the  vessel  upon  which 
these  goods  had  been  laden  were  a  sailing  vessel,  the  goods 
jettisoned  would  have  been  entitled  to  a  general  contribution. 
We  have  already  noticed  the  exception  made  by  Valin  of 
small  coasting  vessels  or  river  craft,  which  usually  carry  a 
part  of  their  cargoes  on  deck.  This  demonstrates  that  the 
rule,  as  he  understood  it,  applied  only  to  sea  voyages.  This 
vessel  was  in  the  sound,  and  usually  carried  her  cargo  on  deck. 
These  facts  show  how  inapplicable  to  her  is  a  rule  made  to 
govern  V4)yages  at  sea,  and  esi>ecially  in  reference  to  vessels 
navigated  with  sails.  Amould  on  Insurance,  vol.  2,  p.  890,  in 
discussing  this  doctrine  of  jettison,  observes  that  the  most  im- 
portant exception  is  that  of  goods  carried  on  deck,  which,  as 
they  tend  to  embarrass  the  navigation,  are  not  contributed  for 
if  jettisoned,  unless  they  are  so  carried  according  to  the  com* 
mon  usage  and  course  of  trade  on  the  voyage  for  which  they 
are  shipped.  On  proof,  however,  of  such  usage,  they  are  con- 
tributed for  if  jettisoned,  like  other  goods,  and  no  notice  to  the 
underwriters  of  tlie  existence  of  such  custom  is  necessary  in 
order  to  make  them  liable,  they  being  bound  to  know  the 
usage  of  the  particular  trade.  Thus  carboys  of  vitriol,  timber 
on  the  voyage  l}etween  London  and  Quebec,  and  pigs  between 
London  and  Waterford,  have  been  contributed  for  after  jetti- 
son, though  carried  on  deck,  a  usage  of  trade  being  proved  in 
each  case  so  to  carry  them. 

The  authority  cited  to  sustain  tlie  proposition  that  goods 
carried  on  deck,  because  they  tend  to  embarrass  the  naviga- 
tion, are  not  contributed  for  if  jettisoned,  has  l>een  already 
referred  to.  The  authority  of  Valin  for  the  e.xception  made 
has  already  been  adverted  to.  Other  cases  recognize  the  same 
exception:  Brown  v.  Comwell^  1  Root,  GO,  was  decided  in  1773. 
The  question  put  to  the  court  in  that  case  was,  whether  stock 
(horses)  shipped  upon  the  deck,  in  case  it  is   thrown  over- 
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board  to  save  the  vessel  and  the  rest  of  the  cargo,  will  entitle 
the  owners  to  an  average  upon  the  goods,  etc.,  shipped  in  the 
hold  of  the  vessel,  that  was  saved.  The  court  determined  that 
the  law  was  so,  that  it  did;  that  although  stock  upon  deck  is 
more  exposed  to  damage,  and  in  a  storm  exposes  the  vessel 
to  greater  risk  than  goods  in  the  hold,  yet  as  it  is  the  univer- 
sal custom  to  ship  goods  in  the  hold,  with  stock  upon  deck, 
when  the  stock  upon  deck  is  thrown  overboard  for  the  express 
purpose  of  saving  from  destruction  the  cargo  in  the  hold,  it  is 
but  reasonable  that  the  cargo  saved  should  bear  a  proportion 
of  the  loss  which  was  the  price  of  its  ransom.  In  Govid  v. 
(HiveTj  4  Bing.  N.  C.  184,  it  was  held  that  the  proprietor  of  goods 
laden  on  the  deck  of  a  ship,  according  to  the  custom  of  a  par- 
ticular trade,  is  entitled  to  contribution  from  the  ship  owner  for 
a  loss  by  jettison.  Tindal,  C.  J.,  in  delivering  the  opinion  of  the 
court,  obseryed  that  Valin  lays  it  down  that  the  rule  in  article 
13  does  not  apply  in  respect  of  boats  and  other  sx(^  vessels 
going  from  port  to  port,  '^  when  the  usage  is  to  load  merchandise 
on  the  deck."  The  latter  words  of  which  text-wiiters  give  as  the 
reason  for  throwing  such  case  out  of  the  exception  into  the  gen- 
eral rule  for  contribution,  at  least  so  far  as  the  ship  is  concerned. 
He  says  that  as  to  the  authorities  in  the  English  courts,  there 
is  no  one  which  states  directly  that  goods  laden  on  deck  shall 
in  no  case  be  entitled  to  contribution.  The  question,  how- 
ever, whenever  it  has  arisen  in  our  courts,  has  been  between 
the  owner  of  the  goods  thrown  overboard  and  the  underwriter. 
And  the  rule  generally  established  seems  to  have  been,  that 
for  goods  so  laden  the  underwriters  are  not  responsible:  Rou  v. 
Thwaite,  Park  on  Insurance,  21;  Baekhowe  v.  Ripley ^  Id.  [mis- 
-cited].  To  the  same  point  may  be  cited  Lenox  v.  United  Ins.  Co.^ 
Z  Johns.  Gas.  178;  and  that  the  owners  are  not  liable,  SmUh  v. 
Wrighi,  1  Gaines,  43  [2  Am.  Dec.  162],  and  Cram  v.  Aiken^  IS 
Me.  229  [29  Am.  Dec.  503].  But  Ghief  Justice  Tindal  pro- 
-ceeds  to  observe  that  in  Da  Coela  v.  Edmunds^  4  Gamp.  142, 
it  was  left  to  the  jury  to  say  whether  there  was  a  usage  to 
•carry  goods  on  deck,  of  the  description  of  those  thrown  over* 
boanl;  and  the  jury  having  found  such  usage,  the  under- 
writers were  held  liable.  The  case  now  under  consideration 
does  not,  indeed,  arise  between  the  same  parties,  but  it  appears 
to  fall  within  the  same  principle.  Da  Coeta  v.  Edmunds  was 
an  action  on  a  policy  of  insurance,  to  recover  from  the  under- 
writers the  value  of  forty  catboys  of  vitriol,  stowed  on  deckt 
and  thrown  overboard  in  a  storm,  on  a  voyage  from  London  to 
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Ldsbon.  It  appeared  that  carboys  of  vitriol  were  very  fre- 
qtiently  carried  on  the  decks  of  the  ships,  but  that  it  was  like- 
wise usual  to  stow  them  below,  bedded  in  sand,  in  which 
situation  they  are  considered  safe.  Lord  Ellenborough  left 
it  to  the  jury  to  say  whether  it  was  usual  to  carry  vitriol  on 
the  deck,  and  whether  these  carboys  were  properly  stowed. 
If  there  was  a  usage  to  carry  vitriol  on  the  deck,  the  under- 
writers were  bound  to  take  notice  of  it  without  any  communi- 
cation of  such  usage,  and  all  they  could  require  was,  that 
these  carboys  should  be  properly  stowed,  in  the  usual  manner. 
On  the  other  hand,  they  were  not  liable  if  the  goods  were  car- 
ried on  deck  without  such  a  usage;  or  if  they  were  not  stowed 
there  in  a  skillful  and  proper  manner.  The  jury  found  for 
the  plaintiffs,  and  a  rule  was  refused.  The  case  of  Miltvard 
V.  Ilibbert,  3  Q.  B.  120,  S.  C,  2  Gale  A  D.  142,  is  quite  to  the 
point.  It  appeared  that  a  quantity  of  pigs,  in  the  course  of  a 
voyage  fwm  Waterford  to  London,  were  thrown  overboard 
from  the  deck,  where  they  were  stowed.  It  was  insisted  that 
for  the  deck-stowed  pigs  no  contribution  could  be  claimed. 
The  court  thought  otherwise,  and  Lord  Denman,  in  delivering 
its  opinion,  said:  '^The  practice  appears  to  have  been,  not  ta 
lay  it  down  as  a  rule  of  law,  that  for  goods  stowed  on  the 
deck  the  owner  of  them  shall  be  excluded  from  the  benefit  of 
the  general  average,  but  to  receive  evidence  of  commercial 
men  respecting  the  usage  of  the  trade  and  the  general  under- 
standing of  those  engaged  in  it  (and  in  insuring),  which  may 
obviously  vary,  and  require  from  time  to  time  fresh  evidence 
and  different  explanations.'* 

I  arrive  at  the  conclusion,  therefore,  that  the  rule  laid  down 
by  the  earlier  writers  as  applicable  to  sailing  vessels  upon  a 
sea  voyage  has  no  relation  to  the  voyage  of  the  steamer  Con- 
necticut upon  its  voyage  up  the  sound  from  the  port  of  New 
York  to  that  at  Allyn's  Point;  and  that  if  it  had,  the  usage- 
established  in  this  case  to  stow  tlie  goods  on  deck  takes  it  out 
of  that  rule  and  brings  it  within  the  exception  early  recognized 
and  so  frequently  followed.  It  results,  therefore,  tiiat  the  vessel 
and  cargo  of  the  steamer  became  liable  to  contribute  to  the 
loss  of  the  goods  jettisoned,  notwithstanding  the  same  were 
stowed  upon  the  deck  of  the  steamer.  It  may  also  be  observed 
that  the  rule  is  universal  that  goods  stowed  on  deck,  if  saved, 
contribute  to  the  general  loss,  and  it  is  not  perceived  on  prin- 
ciple why,  as  they  contribute  to  the  general  loss,  they  should  not 
also  be  entitled  to  be  contributed  for  when  destroyed  for  the 
geiuTul  safety. 
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The  next  quefition  is,  whether  the  particular  apeoies  of  prop- 
erfy  belonging  to  the  plaintiffs  in  this  action,  and  retained  by 
the  defendants,  is  liable  to  contribute  for  the  general  average 
loss.  By  the  Rhodian  law  everything  on  board  the  vessel 
saved  contributed  to  make  up  the  loss,  and  in  the  essay  on 
that  law  concerning  jettison,  translated  firom  the  digests  and 
code  of  Justinian,  it  is  said:  *'  Several  merchants  had  loaded 
various  quantities  of  goods  on  board  the  same  ship,  in  which 
were  several  passengers,  both  freemen  and  slaves.  In  conse- 
quence of  a  violent  storm  a  jettison  became  indispensable.  It 
was  asked  whether  all  must  contribute  to  the  jettison,  and 
whether  those  must  contribute  who  had  goods  on  board  the 
vessel,  such  as  pearls,  jewels,  etc.,  and  whether  there  must  be 
a  contribution  for  the  heads  of  freemen,  and  by  what  action  it 
could  be  enforced.  It  was  determined  that  all  must  contribute 
who  had  an  advantage  from  the  jettison,  because  it  was  a  trib- 
ute due  by  those  things  which  had  been  preserved,  and  there- 
fore that  the  owner  of  the  vessel  was  bound  to  c<Hitribute  for 
his  share;  the  amount  of  the  jettison  must  be  apportioned 
according  to  the  value  of  the  goods.  It  has  also  been  agitated 
whether  an  estimation  is  to  be  made  of  the  clothes  and  jewels  of 
every  person,  and  it  was  unanimously  agreed  that  they  should 
contribute."  Amould  thus  announces  upon  what  property 
contribution  is  to  be  levied:  *'A11  which  is  ultimately  saved 
out  of  the  whole  adventure  (i.  e.,  ship,  freight,  and  cargo) 
contribute  to  make  good  the  general  average  loss,  provided  it 
had  been  actually  at  risk  at  the  time  such  loss  was  incurred, 
but  not  otherwise,  because  if  not  at  risk  at  the  time  of  the  loss 
it  was  not  saved  thereby":  2  Amould  on  Insurance,  921. 
Gold,  silver,  jewels,  precious  stones,  and  all  other  small  articles 
of  value,  unless  carried  about  the  person,  contribute.  He, 
says  Mr.  Phillips,  thinks  bank  notes,  being  not  so  much  prop- 
erty as  evidences  of  property,  ought  not  to  contribute.  Nes- 
bett,  he  observes,  considers  that  they  should,  and  his  seems  to 
be  the  better  opinion,  for  they  are  ccHivertible  into  money,  and 
are  saved  by  the  sacrifice  from  becoming  valueless:  2  Amould 
on  Insurance,  923.  Phillips  says:  ''As  much  of  the  cargo  on 
board  at  the  time  of  making  a  jettison,  or  other  sacrifice  for 
the  general  safety,  as  finally  arrives  at  the  port  of  delivery,  or 
comes  to  the  use  of  the  owner,  contributes  in  general  average." 

Mr.  Benecke  says:  ''Passengers  ought  to  contribute  for  their 
trunks  and  luggi^,  because,  if  cast  overboard,  their  value  ia  al- 
lowed for."    Phillips  says:  "This  reason  does  not  appear  very 
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Batisfactory, — a  plainer  one  seems  to  be,  that  the  baggage  it 
benefited  by  the  jettison  in  proportion  to  its  valtie  in  compari* 
son  with  its  whole  value  at  risk,  precisely  as  any  other  prop- 
erty is  so."  Emerigon  is  of  the  opinion  that  of  right  and  upon 
general  principles  everything  belonging  to  passengers,  even  to 
their  wearing  apparel,  is  liable  to  contribution.  Valin  con- 
siders the  wearing  apparel,  jewels,  rings,  ornaments,  and  in 
general  whatever  a  passenger  habitually  wears,  uses,  or  carries 
aboiit  his  person  during  the  voyage,  including  his  change  of 
linen,  to  be  exempted  from  contribution  by  the  concurrent 
authority  of  the  ordinances  and  writers.  And  Phillips  says 
this  seems  to  be  the  general  practice.  He  adds:  "If  any  part 
of  the  baggage  is  of  sufficient  value  to  be  worth  bringing  into 
contribution,  no  reason  has  been  given  why  it  should  not  con- 
tribute  a  part  of  the  contributing  interest."  The  reason  for 
exempting  wearing  apparel  and  the  like  seems  to  be  that  the 
persons  of  those  on  board  are  not  brought  into  contribution, 
and  the  exception  extends  to  things  which  are  merely  neces- 
sary to  the  person.  This  discussion  shows  how  universally 
all  that  is  on  board  ship  at  the  time  of  the  jettison,  and  saved 
from  the  impending  peril,  is  called  upon  to  contribute,  and 
the  only  exception  is  tiie  persons  cm  board  and  what  is  neces- 
sarily attached  to  them.  And  the  reason  given  for  the  exemp- 
tion of  the  person  on  board  is,  that  it  is  impossible  to  estimate 
the  value  of  freemen.  Slaves  on  board  at  time  of  the  jet- 
tison have  been  valued  and  made  subjects  of  contribution. 
Park,  J.,  in  Brown  v.  Stapyleton^  4  Bing.  119,  says:  ''The  rule 
is  that  all  merchandise  put  on  board  for  the  purpose  of  traffic  ia 
liable  to  be  brought  into  contribution,  and  in  merchandise 
is  included  aU  property  of  great  value,  unless  attached  to  tho 
persons  of  the  passengers,  but  property  so  attached  does  not 
contribute."  It  may  therefore  be  considered  as  settled  by  text- 
writers  and  by  judicial  authority  that  all  property  on  board 
at  the  time  of  Uie  jettison,  and  saved,  unless  attached  to  the- 
persons  of  the  passengers,  is  to  be  brought  into  contribution. 

It  remains  to  be  considered  whether  the  parcel  of  bank  bills' 
belonging  to  the  plaintiffs  are  to  be  regarded  as  property. 
That  they  are  so  treated  by  the  plaintifib  is  apparent  from  the 
pendency  of  this  action.  The  complaint  alleges  that  the  de« 
fendants  have  become  possessed  of  and  ?m>ngfrilly  detain  tho 
following  property  of  the  plaintiffs:  that  is  to  say,  one  pack- 
age of  bank  bills  of  the  value  of  91,171.  In  the  &ce  of  thi» 
allegation  it  will  hardly  be  permitted  to  the  plainti£b  to  argue* 


March,  1864]  Habbib  v.  Moodt.  383 

that  this  package  of  bank  billd  is  not  property,  and  has  no 
ftctoal  value. 

In  Turner  v.  FendaUj  1  Cranch,  116,  the  supreme  court  of 
the  United  States  held  that  money  may  be  taken  in  execution 
if  in  the  possession  of  the  defendant;  that  it  could  be  levied 
on  and  seized  as  the  goods  and  chattels  of  the  defendant.  In 
Handy  v.  Dobbin^  12  Johns.  220,  an  execution  was  issued 
against  the  goods  and  chattels  of  Handy,  by  yirtue  of  which 
the  officer  seized  two  five-dollar  bank  bills  of  the  goods  of 
Handy.  Spencer,  J.,  in  delivering  the  opinion  of  the  court, 
observed  that  there  can  be  no  doubt  that  the  constable,  under 
the  attachment^  could  take  any  goods  and  chattels  which 
could  be  levied  on  by  execution.  The  authority  in  both  cases 
is  the  same.  Bank  bills  are  treated,  civUiteTf  as  money;  a 
tender  in  them  is  good,  unless  it  be  specially  objected  to  at 
the  time.  The  question,  then,  is  narrowed  to  this:  Can  money 
be  levied  on  by  execution?  This  court,  he  says,  in  WtUiama 
V.  Rogersj  5  Id.  167,  intimated  strongly  their  concurrence  in 
the  decision  of  the  supreme  court  of  the  United  States,  in 
Turner  v.  FendaUj  1  Cranch,  133.  In  that  case  all  the  casei 
on  the  point  were  reviewed,  and  it  was  held  that  money  could 
be  levied  on.  We  now  fully  concur  in  the  doctrine  then  ad« 
vanced.  We  perceive  no  objection  in  principle  why  money 
should  not  be  taken  in  execution.  It  is  the  goods  and  chat- 
tels of  the  party;  and  it  appears  to  us  to  comport  with  good 
policy  afi(  well  as  justice  to  subject  everything  of  a  tangible 
nature,  excepting  such  things  as  the  humanity  of  the  law  pre* 
serves  to  the  debtor,  and  mere  choses  in  action,  to  the  satis£EU>- 
tion  of  the  debtor's  debts:  See  also  Ontario  Bank  v.  Lighibodyy 
13  Wend.  102  [27  Am.  Dec.  179].  Sherman  v.  TFeOs,  28  Barb. 
403,  was  an  action  to  recover  certain  bonds  of  the  state  of 
Michigan,  of  the  nominal  amount  of  four  thousand  six  hun- 
dred dollars,  intrusted  to  the  defendant  as  a  common  carrier, 
and  which  were  lost  by  the  sinking  of  a  vessel  on  Lake  Erie, 
upon  which  they  were  for  transportation.  The  defendants 
were  held  liable  to  pay  the  amount  of  the  principal  and  inter- 
est  of  the  bonds.  The  measure  of  damages  was  held  to  be  the 
tace  of  the  bonds,  unless  the  one  party  prove  it  to  be  more,  or 
the  other  prove  it  to  be  less:  Sedgwick  on  Damages,  512,  513; 
IngaUs  v.  Lord^  1  Cow.  240;  Fursdon  v.  Clogg,  10  Mees.  &  W. 
676;  Romfg  v.  Somig^  2  Ra^^Ic,  2il;  2  Fa^m.  440;  ^Jva^^^  t. 
KymM^y  \  r«m.  &  Adol.  628;  Reusse  v.  Meyersy  3  Camp.  47i>; 
AOgell  on  Carriers,  sec.  286;  Olyn  v.  Baker,  13  East,  509;  2 
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(-arsons  on  Contracts,  471.  It  wouk!  seem,  therefore,  to  be 
well  settled  that  bank  bills  are  to  be  regarded  as  property,  the 
goods  and  chattels  of  the  owner  thereof;  and  that  in  case  of 
loss  the  owner  is  entitled  to  recover  the  nominal  or  par  value 
thereof,  in  (he  absence  of  any  proof  of  depreciation,  with  the 
interest  thereon.  Such  being  their  nature  and  properties,  they 
were  clearly  subjected  as  property  to  the  burden  of  contribu- 
tion in  the  case  under  consideration. 

But  it  is  claimed  on  the  part  of  the  plaintiffs  that,  under  the 
arrangement  between  Adams  &  Go.  and  the  owners  of  the 
steamboat,  the  bank  notes  in  question  paid  no  freight,  and 
therefore  formed  no  part  of  the  cargo  of  the  vessel.  We  have 
seen  from  the  authorities  that  it  is  not  an  essential  element 
in  the  liability  to  contribution  that  the  property  on  board 
should  form  a  part  of  the  cargo  of  the  vessel.  The  inquiry 
is  in  testing  its  liability  to  contribute.  Was  the  particular  prop- 
erty or  thing  saved  on  board  at  the  time  of  the  jettison  and 
in  peril?  If  so,  its  duty  or  liability  to  make  contribution  is 
fixed,  except  in  the  particulars  heretofore  alluded  to.  It  is 
true  that  Myers  says,  ^'What  pays  no  freight  pays  no  av* 
erage";  but  this  doctrine  is  very  generally  repudialjd,  and 
no  authority  is  cited  to  sustain  it.  Even  the  same  author 
qualifies  this,  in  that  he  means  to  exclude  from  contributioQ 
only  the  wearing  apparel  and  ornaments  belonging  to  the 
person,  by  saying:  ''If  a  passenger  should  conceal  in  his 
trunk  or  about  his  body  any  such  considerable  sum  of  money 
or  jewels  as  would  not  be  suffered  without  paying  freight,  he 
must  contribute  to  the  jettison."  Here  the  things  concealed 
formed  neither  a  part  of  the  cargo  or  paid  freight,  yet  this  au- 
thor declares  their  liability  to  contribute.  Mr.  Stevens  says: 
''  It  would  be  very  unjust  that  the  master  or  any  other  person 
who  had  goods  on  board  should  not  contribute  because  he  fSLjs 
no  freight.'' 

But  it  is  apparent  firom  the  facts  presented  in  this  case  that 
in  truth  compensation  was  paid  to  the  owners  of  the  steam- 
boat for  the  transportation  of  this  particular  species  of  prop- 
erty. It  is  of  no  moment  that  the  same  was  made  in  a  fixed 
sum  for  the  carrying  by  the  year  the  crates  with  their  contents. 
The  payment  was  in  fact  made  for  the  transportation  of  the 
crates,  the  parcels  therein  being  placed  thdre  for  safety  and 
convenience.  And  it  is  also  a  matter  of  no  import|ince  that 
such  compensation  or  freight  was  paid  in  the  first  instance  by 
Adams  &  Co.    Adams  &  Co.  collected  their  own  charges  for  the 
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tnmsportatioii  from  the  plaintiffg  and  others  who  employed 
them,  and  we  cannot  fail  to  see  that  a  portion  of  theae  charges 
most  haTe  been  a  share  or  proportion  of  the  snm  paid  by  Ad* 
ams  &  Co.  for  the  transportation  on  the  steamboat  of  this  par> 
ticular  parcel  from  the  port  of  New  York  to  AUyn's  Point.  We 
conclude,  therefore,  that  this  particular  parcel  of  bank  bills 
formed  a  part  of  the  cargo  of  this  steamer,  and  freight  was 
paid  therefor.  It  was  not  necessary  to  make  it  a  part  of  the 
cargo  that  it  should  have  been  specifically  received  and  desig- 
nated as  such,  or  that  to  determine  the  question  whether  or 
not  freight  was  paid  on  it  the  sum  should  have  been  paid 
specifically  on  this  identical  parcel.  We  therefore  arrive  at 
the  conclusion,  as  well  upon  principle  as  authority,  that  the 
hank  bills  of  the  plainti£b  on  board  of  the  steamer  for  trans- 
portati<m  at  the  time  of  the  jettison  are  to  be  deemed  and 
taken  as  property,  and  are  bound  to  contribute  to  the  general 
average  loss.  If  these  views  are  oonect,  the  judgment  ap> 
pealed  from  should  be  aflBrmed. 

HoGKBOOM  and  Inoraham,  JJ.,  filed  a  concurring  opinion. 

All  other  judges  being  for  aflSnnance,  judgment  affirmed. 


JwamomwD  Goon  Shikfbd  ob  Dsok  amm  hot  KarausD  to  BnmiT 
m  GsHSBAL  AvmaLAQM,  aooording  to  the  foUowing  omm:  8mUh  t.  Wnghi^ 
t  Am.  Dee.  ie2|  Dodge  t.  Bartot,  17  Id.  233;  Cram  r.  ^ifen,  29  Id.  603. 

PfeoriBTT  SuBJior  to  OosTmtnrnoH  m  OsnouL  Avaaiaai  See 
V.  i^oiift  ^  ITMtai  Afale%  83  Am.  Deo.  Si. 


Whttinq  V.  Babnbt. 

riO  Naw  Toax,  mj 
FioTBonoH  noM  DncLoeiTai  or  CoMKumoMJUoaM  wvm  Oumktb  to  At- 

TORirsTB  nouLD  ONLT  BB  HiLD  TO  EzTKHB  to  fooh  oommnnioatione 

u  hare  rektion  io  lome  miit  or  other  Jndioud  prnoeediiifc  either  ezMag 

or  oontampUted.    Per  Selden,  J. 
CoacacuNioATioif  vbom  Cluztt  to  AxroaHaT  n  mot  OoHtmaariAL  whes 

made  in  the  preeenoe  of  the  other  party. 


Action  to  set  aside  as  usurious  a  bond  and  mortgage, 
had  been  given  by  the  plaintiff  to  David  Barney,  the  defend- 
ant's testator.  The  court  found  the  bond  and  mortgage  valid, 
and  dismissed  the  complaint,  with  costs.  The  only  question 
in  the  case  arose  on  the  sustaining  of  an  objection,  on  behalf 
of  the  defendant,  to  the  testimony  of  one  Hurlbert,  an  attor- 
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ney  who  attended  to  Barney's  legal  bnsinfleSi  as  to  what  was 
■aid  during  a  conTersation  which  Whiting,  Barney,  and  Hurl- 
bert  had  relative  to  the  loan  which  was  afterwards  made. 

8.  GVba,  for  the  appellant 

N.  S.  Stephen$^  for  the  respondent 

By  Court,  Sblden,  J.  This  case  presents  bat  the  ringle 
qnestion  whether  the  conversation  between  the  plaintiff  and 
the  defendant's  testator,  in  the  presence  of  Bfr.  Hnrlbert, 
comes  within  the  rule  which  protects  the  professional  commu- 
nications of  clients  to  their  attorneys  or  counseL  Upon  no 
subject  are  the  decisions  more  directly  conflicting  than  as  to 
the  extent  of  this  privilege.  To  reconcile  them  is  impossible. 
It  is  not  difiScult,  however,  to  ascertain  the  source  of  the  con- 
flict, nor,  as  it  seems  to  me,  to  determine,  with  reasonable  pre- 
cision, the  true  limits  of  the  rule.  The  cases  on  the  subject 
may  be  divided  into  two  classes,  and  a  mere  cursory  examina- 
tion will  show  that  the  divergence  between  them  grows  entirel j 
out  of  a  difference  as  to  the  real  foundation  of  the  rule. 

Its  origin  seems  to  have  been  this:  In  ancient  times  parties 
litigant  were  in  the  habit  of  coming  into  court  and  prosecuting 
or  defending  their  suits  in  person.  Subsequently,  however,  as 
lawsuits  multiplied,  and  the  modes  of  judicial  proceeding  be- 
came more  complex  and  formal,  it  became  necessary  to  have 
these  suits  conducted  by  persons  skilled  in  the  laws  and  in 
the  practice  of  the  courts.  This  necessity  gave  rise,  at  an 
early  day,  to  the  class  of  attorneys.  To  feu^ilitate  the  business 
of  the  courts,  it  was  important  that  these  men  should  be  em- 
ployed. But  as  parties  were  not  then  obliged  to  testify  in 
their  own  cases,  and  could  not  be  compelled  to  disclose  facts 
known  only  to  themselves,  they  would  hesitate  to  employ  pro- 
fessional men  and  make  the  necessary  disclosures  to  them,  if 
the  facts  thus  communicated  were  thus  within  the  reach  of 
their  opponent  To  encourage  the  emplojrment  of  attorneys, 
therefore,  it  became  indispensable  to  extend  to  them  the  im- 
munity enjoyed  by  the  party. 

The  most  instructive  case  on  this  subject  with  which  I  have 
tnei  is  that  of  AnnesUy  v.  Earl  of  AngUsea^  before  the  barons 
of  the  Irish  exchequer,  17  How.  8t  Tr.  1139.  The  case  was 
most  extensively  and  ably  argued,  and  very  elaborately  con- 
sidered by  the  court;  and  the  conclusion  arrived  at,  as  to  the 
true  origin  of  the  rule  in  question,  may  be  best  stated  in  the 
language  of  Mr.  Baron  Mountenay,  who  says,  at  page  1240: 
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**  Bfr.  Recorder  haih  Tery  properly  mentioDed  the  foundation 
upon  wUch  it  hath  been  held,  and  is  certainly  undoubted 
law,  that  attomeyB  ought  to  keep  inviolably  the  secrets  of 
their  clients,  vis.:  that  an  increase  of  legal  business,  and  the 
inability  of  parties  to  transact  that  business  themselves,  made 
it  necessary  for  them  to  employ  (and,  as  the  law  properly  ex» 
presses  it,  p<mere  in  loeo  9uo)  ottier  persons  who  might  transact 
that  business  for  them.  That  this  necessity  introduced  with 
it  the  necessity  of  what  the  law  hath  very  justly  established, 
an  inviolable  secrecy,  to  be  observed  by  attorneys,  in  order  to 
render  it  safe  for  clients  to  communicate  to  their  attorneys  all 
proper  instructions  for  the  carrying  on  of  those  causes  which 
ihey  found  themselves  under  the  neoessity  of  intrusting  to 
their  caie.^ 

To  the  same  effect  is  the  language  of  Bfr.  Justice  Paddock 
tn  the  case  of  Dix&n  v.  ParmdUy  2  Vt  185,  where,  in  consider- 
ing this  question,  he  says:  ''And  this  distinction  seems  to  give 
a  clew  to  that  which  is  said  to  be  the  origin  of  the  law,  which 
Is  that,  in  early  days,  suitors  brought  in  person  their  com> 
plaints  before  the  king,  and  afterwards  his  courts;  that  as 
business  increased, — the  administration  of  justice  approximat- 
ing to  a  sdenee,  and  the  neoessity  of  forms  sensibly  felt, — it 
became  absolutely  necessary  that  there  should  be  a  set  of  men 
to  stand  in  the  place  of  suitors,  called  attorneys,  and  manage 
their  causes;  to  encourage  which,  and  bring  the  same  into  prao- 
tioe,it  also  became  necessary  for  courts  to  adopt  a  rule  by  way 
of  pledge  to  suitors,  that  their  secret  and  confidential  commu* 
nicationB  to  their  attorneys  should  not  be  drawn  from  them^ 
either  with  or  without  the  consent  of  such  attorney." 

If  this  was  the  true  foundation  of  the  rule,  it  would  follow 
that  the  protection  is  confined  to  communications  made  with 
a  view  to  the  conduct  of  a  suit,  or  some  judicial  proceeding, 
and  it  goes  most  forcibly  to  confirm  and  strengthen  the  direct 
authority  to  which  I  have  referred,  that  in  the  earlier  cases; 
and  while  the  origin  of  the  rule  was  most  likely  to  be  kept  in 
view,  the  doctrine  would  seem  to  have  had  this  application.. 
The  earliest  cases  to  be  found  on  the  subject  are  said  to  be 
those  of  Berd  Y. Loffdaeej  Cary,88,  Au$ten  v.  Fissey,  Id.  89,  and  * 
Kelway  v.  JTeltoay,  Id.  127,  in  each  of  which  the  witness  was 
excused  fiK>m  testifying,  on  the  ground  that  he  was  the  solici- 
tor in  the  cause.  In  another  case  in  the  same  report,  vis.^ 
Dennis  v.  Codringionj  Id.  143,  the  excuse  allowed  was  that  the 
witness  had  been  of  counsel  touching  the  matter  in  variance. 
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In  Woidwn  ▼.  Ward^  Style,  449,  the  ground  of  privilege  waa 
the  same.  Sergeant  Maynard  there  proposed  to  examine  a 
witness  as  to  some  matter  ^'  whereof  he  had  been  made  privy 
as  of  counsel  in  the  oanse."  But  the  chief  jnstioe  would  not 
permit  the  examination,  saying  that  the  witness  was  not  bound 
to  ^  discloee  the  secrets  of  his  client's  cause." 

So  in  Sparke  y.  Mtddlettmj  1  Eeb.  605,  Mr.  Aylet,  who  had 
been,  as  the  report  states,  *^  coimsel  for  the  defendant,"  being 
called  as  a  witness,  was  excused  from  testifying,  the  court  of 
king's  bench  holding  'Hhat  he  should  only  reveal  such  things 
as  he  either  knew  before  he  was  of  counsel,  or  that  came  to  his 
knowledge  since,  by  other  persons."  Although  it  is  not  in 
terms  stated,  yet  the  plain  inference  from  the  report  is,  that 
Mr.  Aylet  had  been  counsel  in  the  cause.  The  language  used, 
"  counsel  for  the  defendant,"  and  ^'before  he  was  of  counsel," 
would  scarcely  be  otherwise  appropriate.  Thus  understood, 
the  case  holds  that  communications  from  his  client  to  Mr. 
Aylet  before  the  latter  was  actually  employed  as  counsel  in  the 
cause  were  not  protected. 

A  precisely  similar  decision  was  made  nine  years  afterwards, 
by  the  same  court,  in  the  case  of  Cuts  v.  Pickering,  1  Vent.  197. 
(hie  Baker,  who  had  been  solicitor  for  Pickering,  was  called  to 
testify  concerning  an  erasure  in  a  will,  supposed  to  have  been 
made  by  Pickering.  Objection  was  made  that  having  been 
retained  as  solicitor,  he  could  not  be  examined.  But  the 
oourt  held  that,  it  ax^[)earing  that  Pickering  had  made  the  dis- 
oovery  to  him  "befcnre  such  time  as  he  had  retained  him,"  he 
might  be  sworn. 

It  is  to  be  observed  in  regard  to  these  two  cases,  that  in 
neither  is  it  said  that  the  communication  was  not  confidential, 
or  not  made  to  the  witness  in  consequence  of  his  professional 
character,  but  the  decision  is  placed  upon  the  sole  ground  that 
it  was  made  before  the  witness  was  retained  in  the  cause. 

That  the  opinion  of  Lord  Hardwicke  was  in  accordance 
with  these  cases  is  shown  by  the  case  of  VaUlant  v.  Dodemead^ 
2  Atk.  524,  where  the  witness  demurred  to  certain  interroga- 
tories, on  the  ground  that  he  knew  nothing  of  the  matters 
inquired  about,  except  what  had  come  to  his  knowledge  as 
clerk  in  court.  The  demurrer  was  overruled,  and  the  first 
reason  given  by  Lord  Hardwicke  was,  that  it  appeared  '^  that 
the  matters  inquired  after  by  the  plaintiflf's  interrogatories 
were  antecedent  transactions  to  the  commencement  of  the 
suit,  the  knowledge  whereof  could  not  come  to  Mr.  Biistow  at 
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clerk  in  ooori,  or  sdlioitor.''  No  notice  is  taken  in  tkie  case  of 
any  dietinotion  between  clerks  in  coorts  and  solicitors. 

But  to  come  down  to  a  later  period:  In  the  case  of  Wad^ 
worth  y.  HamihaWj  before  Chief  Justice  Abbotti  2  Brod.  & 
B.  by  in  note,  one  Hughes,  an  attorney^  being  oaUed  as  a  wit* 
ness  by  the  plaintiff,  stated  that  the  defendants  '^  had  called 
upon  him  to  adyise  them  professionally  respecting  the  disso- 
luticm  of  their  partnership."  The  counsel  for  the  defendants 
objected;  but  the  chief  justice,  without  hearing  the  counsel  on 
the  other  side,  held  ^^  that  the  communicatkin  was  not  priv- 
ileged, and  that  the  protection  was  only  extended  to  those 
conmiunications  with  an  attorney  which  related  to  a  cause 
existing  at  the  time  of  the  communication,  or  thm  about  to 
be  commenced."  He  also  cited  a  case  tried  at  the  Midland 
circuit,  in  which  the  eyidence  of  the  attorney  in  the  cauae» 
called  to  prove  some  communication  of  his  client,  being  r&> 
jected,  the  court,  upon  application,  granted  a  new  trial;  ex* 
pressly  holding  ''that  no  professional  communication  was 
protected,  except  such  as  related  to  a  cause."  This  case  is 
important,  as  living,  not  only  the  opinion  of  Chief  Justice 
Abbott,  but  of  the  whole  court  of  king's  bench,  in  a  case 
involving  no  other  question. 

This  question  came  again  before  the  same  judge,  in  the  case 
of  WiUiamB  v.  MundUj  1  Ryan  &  M.  34.  The  action  was 
oMumpnC  for  goods  sold;  and  the  defendants'  attorney  being 
called  by  the  plaintiff  to  prove  that  the  defendants  were  part* 
ners  when  the  goods  were  sold,  stated  that ''  prior  to  the  com- 
mencement  of  the  action  and  to  the  period  when  the  goods 
were  supposed  to  have  been  sold,  he  had  been  consulted  by 
some  of  the  defendants  in  relation  to  a  partnership  then  about 
to  be  entered  into  by  them."  The  evidence  was  objected  to, 
but  the  chief  justice  said:  ''  I  think  this  evidence  admissiUa. 
The  rule  I  have  invariably  laid  down  in  cases  of  this  kind  is, 
that  what  is  communicated  for  the  purpose  of  bringing  an 
action  or  suit,  or  relating  to  a  cause  or  suit  existing  at  the 
time  of  the  communication,  is  confidential  and  privileged; 
but  what  an  attorney  learns  otherwise  than  for  the  purpose  ol 
a  cause  or  suit,  I  think  he  is  bound  to  communicate." 

Precisely  the  same  doctrine  was  laid  down  by  Best,  C.  J., 
in  the  case  of  Broad  v.  Pitt,  3  Car.  &  P.  518;  &  C,  1  Moody 
A  M.  233;  and  in  a  note  to  the  case  in  the  latter  volume,  the 
trae  basis  of  the  rule  is  very  justly  stated,  as  foUows:  *'  It 
would  seem  that  the  rule  is  not  (as  it  is  often  put)  founded 
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on  a  consideration  of  the  importance  of  the  communicatioDa 
made  to  attorneys,  nor  on  any  purpose  of  protecting  the  gen- 
eral business  which  attorneys  are  employed  to  carry  on.  The 
object  of  the  rule  appears  to  be  the  proper  conduct  of  judicial 
investigations,  to  which  the  full  and  free  disclosure  of  the 
client  to  his  professional  advisers  is  essential." 

That  T^rd  Kenyon  also  was  of  this  opinion  is  shown  by  his 
remark  in  the  case  of  Duffin  v.  Smithy  Peake,  108,  that  ^'  when 
anything  is  communicated  to  an  attorney  by  his  client  for  the 
purpose  of  his  defense/'  he  ought  not  to  divulge  it. 

In  a  case  before  the  lord  chief  baron,  at  the  York  summer 
asHizes,  viz.,  Hargreave  v.  Hutchinson  [not  reported],  Lord 
Lyndhurst  said  that  it  had  been  held  by  the  judges  (meaning, 
I  suppose,  the  twelve  judges),  after  consideration,  that  the 
rule  was  that  a  communication  to  an  attorney  is  privileged  if 
an  action  be  pending  or  contemplated. 

Looking,  then,  at  the  authorities  thus  far  noticed,  at  the 
doctrine  thus  enunciated,  traced  as  it  is  to  a  reasonable  and 
certain  origin  in  the  early  periods  of  the  common  law,  we 
should  say  that  there  could  be  very  little  doubt  as  to  the  true 
limits  of  the  rule.  But  unfortunately  there  is  another  class  of 
cases  still  more  numerous  whicli  indicate  a  different  doctrine, 
viz.,  that  the  privilege  has  no  special  relation  to  suits  in  court 
or  judicial  proceedings  of  any  kind,  but  extends  to  every  case 
where  a  member  of  the  legal  profession  is  consulted  or  employed 
professionally.  We  must  of  necessity  decide  which  of  these 
two  classes  of  cases  we  will  follow.  They  are  directly  antago- 
nistic, and  cannot  both  be  right. 

It  is  a  marked  fact,  and  one  of  great  weight  upon  this  ques-^ 
tion,  that  very  few  of  the  cases  which  give  the  more  extended 
scope  to  this  rule  refer  to  its  origin,  or  to  any  principle  of 
policy  upon  which  it  is  supposed  to  rest.  They  seem  to  assume 
4hat  it  is  because  the  communication  is  confidential  that  it  is 
protected,  and  hence  great  difficulty  is  experienced  in  finding 
any  limit  to  the  privilege. 

It  is  said  that  in  one  case  the  court,  led,  as  it  would  seem,  by 
the  idea  that  the  betrayal  of  confidence  had  something  to  do 
with  the  rule,  would  not  permit  a  trustee  for  the  plaintiffs  and 
defendants,  who  had  been  employed  by  them  in  the  purchase 
of  offices,  to  be  examined,  on  the  ground  that  he  should  not 
be  allowed  to  betray  a  trust:  See  2  Starkie  on  Evidence,  322. 

In  the  case  of  Wthon  v.  RastaM^  4  Terra  Rep.  753,  a  leading 
tiase  on  this  subject,  it  was  seriously  insisted  that  a  conflden* 
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tial  oommunication  to  a  firiend,  relying  upon  his  secrecy,  was 
protected.  Lord  Kenyon,  in  delivering  his  opinion,  said:  "  But 
in  order  to  show  that  the  privilege  eztonds  beyond  the  case  of 
an  attorney  and  client^  a  hard  case  has  been  pressed  upon  our 
feelings,  of  confidence  reposed  in  a  friend.  But  if  a  friend 
could  not  reveal  what  was  imparted  to  him  in  confidence, 
what  is  to  become  of  many  cases,  even  affecting  life?" 

This  remarkable  uncertainty  as  to  the  rule  has  followed  this 
question  into  the  courts  of  this  country.  In  Hclmes  v.  Ccmegy$j 
1  Dall.  489,  it  was  contended  that  communications  to  a  con- 
fidential agent  or  factor,  and  in  Corps  v.  Robinsonj  2  Wash. 
C.  C.  889,  those  to  a  confidential  clerk,  were  protected. 

These  cases  could  never  have  arisen  but  for  the  fact  that  the 
courts,  whenever  they  have  extended  the  privilege  to  com* 
munications  other  than  those  which  related  to  some  existing 
or  prospective  judicial  proceeding,  without  taking  the  trouble 
to  recur  to  the  origin  of  this  rule,  have  assumed  that  the  idea 
of  a  betrayal  of  confidence,  or  a  breach  of  that  obligation  which 
all  men  recognize,  to  preserve  inviolate  a  secret  confided,  lie 
at  ito  foundation.  It  is  upon  this  assumption  mainly,  if  not 
entirely,  that  the  courte  have  ever  extended  the  privil^pi 
beyond  what  was  necessary  to  accomplish  ite  original  objects, 
as  here  set  forth,  vis.,  to  protect  those  having  business  before 
the  courts  in  the  employment  of  skilled  men  to  transact  it 
The  language  of  the  judges  in  many  of  the  cases  prove  that  in 
making  their  decisions  this  idea  was  prominent  in  their  minds. 

The  authoritative  weight  of  this  class  of  cases  therefore  de- 
pends in  a  great  degree  upon  the  correctness  of  this  assump- 
tion. It  can  hardly  require  argument  to  prove  that  the  social 
obligation,  faithfully  to  guard  against  revealing  that  which  is 
communicated  in  confidence,  cannot  by  possibility  have  any 
logical  connection  with  the  rule  in  question.  That  obligation 
relates  solely  to  a  voluntary  disclosure,  and  can  have  nothing 
whatever  to  do  with  the  policy  of  the  law  in  ite  efforto  to 
ascertain  truth  and  administer  justice.  It  is  dishonorable 
in  one  to  whom  a  secret  has  been  confidentially  confided,  vol- 
untarily to  reveal  it;  therefore  the  law,  when  engaged  in 
ferreting  out  this  very  secret,  should  not  compel  ite  disclosure. 
Is  this  sound  reasoning?  No  one  will  so  pretend,  and  yet^ 
palpable  as  is  the  distinction,  ite  disregard,  through  the  in- 
advertence of  the  courte,  has  had  a  great  deal  to  do  with  the 
wide  departure  in  the  class  of  cases  under  consideration  ttom 
the  rule  as  originally  laid  down.    I  do  not  mean  to  say  thai 
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the  courts  haye  deliberately  placed  their  deeieioKui  upon  this 
obviouflly  untenable  ground,  but  that  their  language  often 
shows  that  the  idea  of  violation  of  trust  was  prominent  in 
their  minds  and  influenced  their  conclusion* 

It  is  strongly  corroborative  of  the  view  here  maintained,  that 
whenever  any  judge  has  directed  his  attention  specially  to  the 
origin  of  the  rule,  he  has  in  general  admitted  it  to  be  as  here 
stated.  Thus  in  one  of  the  cases  relied  upon  to  support  the 
extended  rule,  vis.,  Greenough  v«  HcuikM^  1  Mylne  &  K.  98, 
Lord  Chancellor  Brougham,  in  the  course  of  a  very  elaborate 
opinion,  says:  ^  The  foundati<m  of  this  rule  is  not  difficult  to 
discern.  It  is  not  (as  has  sometimes  been  said)  on  account  of 
any  particular  importance  which  the  law  attributes  to  the 
business  of  legal  professors,  or  any  particular  disposition  to 
afford  them  protection.  •  •  .  .  But  it  is  out  of  regard  to  the 
interests  of  justice,  which  cannot  be  upholden,  and  to  the  ad- 
ministration of  justice,  which  cannot  go  on  without  the  aid  of 
men  skilled  in  jurisprudence,  in  the  practice  of  the  courts,  and 
in  those  matters  affecting  rights  and  obligations,  which  form 
the  subject  of  all  judicial  proceedings.'' 

But  notwithstanding  this  distinct  recognition  by  the  chan- 
cellor of  the  true  basis  of  the  rule,  which,  if  admitted,  neces- 
sarily admits  the  privilege  to  communications  having  some 
connection  with  judicial  proceedings,  he  nevertheless,  in  that 
very  case,  allows  the  protection  to  cover  communications  not 
made  in  reference  to  any  such  proceeding,  either  past,  present, 
or  future;  the  statement  of  the  witness  being  merely  that  they 
'^  were  received  by  him  in  his  capacity  of  confidential  solicitor 
for  Dannall,  for  whom  he  had  been  professionally  concerned 
for  a  number  of  years."  How  such  a  conclusion  could  be  de- 
duced from  a  rule  founded  upon  such  a  reason,  I  am  unable  to 
see;  and  the  learned  chancellor  would  himself,  I  think,  find  it 
difficult  satisfeu^torily  to  explain.  The  question  was  precisely 
the  same  as  that  in  the  case  of  AnnuUy  v.  Earl  of  Anglesea^ 
17  How.  St.  Tr.  1189;  the  opinion  of  both  courts  as  to  the  true 
basis  of  the  rule  was  the  same,  and  yet  the  conclusions  arrivec 
at  were  direcUy  opposite.  I  think  very  few,  upon  a  critics 
examination  of  the  two  oases,  would  hesitate  to  concur  with 
the  Irish  barons.  It  may  not  be  improper  to  say  that  Lord 
Brougham,  in  recurring  to  the  origin  of  the  rule,  was  giving 
history,  a  matter  in  respect  to  which  he  was  rarely  mistaken. 
His  dedootiona  from  the  rule  involved  a  different  mental 
process. 


Haichy  1864.J  WHirma  v.  Barney.  393 

I  will  here  refer  to  two  other  caaes,  as  they  seem  to  me  Bpe- 
dally  worthy  of  notice,  vit.:  MUh  v.  Qrisu>old,  1  Root,  383,  and 
Calkins  v.  Lee^  2  Id.  363.  The  question  in  both  these  cases 
waa  whether  a  witness  is  obliged  to  disclose,  upon  his  oath, 
what  the  defendant  had  told  him  in  confidence,  and  upon  a 
promise  to  keep  it  secret. 

In  the  first  case,  the  court  said:  *^  The  distinction  is,  where 
the  communications  are  necessary  in  the  course  of  business, 
as  of  a  client  to  his  attorney,  he  may  not  disclose  them.  But 
where  the  communications  are  voluntary,  as  in  the  present 
case,  his  oath  obliges  him  to  tell  the  whole  truth."  In  the 
other  case,  it  is  said:  ''If  it  is  a  voluntary  communication, 
and  the  adverse  party  is  interested  in  the  testimony ,  the  wit- 
ness must  testify." 

In  these  two  cases  the  court,  without  expending  any  learn- 
ing upon  the  origin  or  history  of  the  rule,  and  without  being 
oonfused  by  any  considerations  as  to  the  violation  of  confi- 
dence, and  of  the  solemn  promise  of  the  witness  not  to  dis- 
close, with  that  plain  and  unerring  good  sense  which  has  so 
often  distinguished  the  courts  of  that  state,  went  at  once  to 
the  very  pith  of  the  rule  of  exemption.  They  seem  to  have 
seen  that  it  was  only  because  the  necessity  of  employing  at- 
torneys to  transact  the  business  of  courts  in  a  measure  com- 
pelled the  reposing  of  confidence  in  them  that  communications 
to  them  were  protected. 

There  are  many  other  considerations,  as  well  as  cases,  which, 
if  adverted  to,  would  throw  light  upon  this  subject.  But  it 
seems  to  me  that  enough  has  been  adduced  to  make  it  clear 
that  the  privilege  in  question  is  not  founded  upon  any  idea  of 
the  sacredness  of  confidential  communications,  whether  made 
to  an  attorney  or  to  any  other  person;  nor  upon  any  peculiar 
policy  of  the  law  which  distinguishes  the  general  business  of 
an  attorney  from  that  of  any  other  class  in  the  community; 
but  it  was  the  result  of  that  rule  of  the  common  law  which 
excused  parties  from  testifying  in  their  own  cases,  and  of  the 
necessity  for  the  convenience  of  the  public,  as  well  as  the 
benefit  of  suitors,  of  having  the  business  of  the  courts  con- 
ducted by  professional  men. 

Whether,  therefore,  the  recent  legislation  in  this  state  com- 
pelling parties  to  testify  as  witnesses  in  their  own  suits  should 
be  deemed  to  have  removed  the  whole  foundation  of  the  rule 
and  terminated  all  necessity  for  its  continuance  or  not,  which 
may  admit  ot  some  doubt,  it  follows  firom  the  views  here  ex- 
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preBBcd,  if  correct,  that  the  protection  should  only  be  held  to 
extend  to  such  communications  as  have  relation  to  some  suit 
or  other  judicial  proceeding,  either  existing  or  contemplated. 
The  judgment  of  the  supreme  court  at  general  and  spetdal 
term  should  be  reversed,  and  there  should  be  a  new  trial,  with 
costs  to  abide  the  result. 

Denio,  C.  J.,  and  Wright,  Johnson,  and  Mullin,  JJ.,  were 
also  for  reversal,  on  the  ground  that  both  parties  being  pree* 
ent,  there  was  nothing  confidential  in  the  commanication. 

Inoraham,  J.,  filed  an  opinion  for  affirmance. 

HooEBOOM  and  Davdes,  JJ.,  were  also  for  affinnanoe. 

Judgment  reversed. 

OoBOfuinoATioNB  FBOM  Ouhit  to  ArvoBirsr,  whiv  Psxvilioid:  8ss 
Thomjmm  t.  KUhome^  67  Am.  Dee.  74%  and  notey  AUm  t.  Harriton,  73  U. 
SQ2p  and  note;  Aldemum  t.  People^  09  Id.  821;  HwUerw.  WaiKm,  73  Id.  54% 
FuUom  T.  MaeeradBh^  81  Id.  820;  Oattagher  t.  WUUammm,  83  Id.  114.  The 
dootrino  annoiinoed  by  Selden^  J.,  in  tiie  principal  oase»  that  the  proteetMNi 
from  diadomire  of  oommnnicataone  from  olients  to  attonieya  ahonld  only  be 
held  to  extend  to  ineh  oommnnioationa  aa  bAre  relation  to  aome  aait  or  other 
Jadicial  proeeeding,  either  existing  or  contemplated,  is  approved  in  /«  tv 
(yDomokoe,  8  Nat  Bank.  Beg.  66;  and  tha  principal  case  is  cited  in  OBoer  v. 
Pate,  43  Ind.  140,  aa  holding  this  role;  bnt  in  Oraham  t.  Peop/e.  63  Barb, 
483,  andi^nMci  v.  i^mnd;  89  How.  F^.28(X  it  was  said  that  the  proposition  was 
not  assented  to  by  other  members  of  tho  court  In  BritUm  ▼.  Loremf  4ft 
K.  Y.  57,  tha  principal  case  was  oited  to  the  point  that  all  oommuiicaticos 
made  by  a  disnt  to  his  counsel  for  the  pnrpoees  of  professional  adrice  or  as* 
sistance  are  priyileged,  wbetber  snoii  adyioe  relates  to  a  snit  pending,  one 
contemplated,  or  to  any  other  matter  proper  for  each  advice  or  aid;  bnt  thk 
was  said  in  Baeom  v.  FHMe,  15  Hnn,  28^  to  be  extending  the  mle  fnrtlisr 
than  was  stated  in  the  principal  case.  Commnnicataons  made  in  the  preeence 
of  all  partiea  are  not  privileged:  BHU/m  v.  Lorem,  mtpra;  Rooi  v.  WHgki^  SI 
Han,  346;  Shentum  v.  BeoO,  27  Id.  884;  BoteaJmrgr.  Boaenimrg,  40  Id.  100| 
Brand  v.  Brand,  89  How.  P^.  282|  and  see  J2oo<  v.  WkUe,  84  N.  T.  76^  77» 
all  citing  the  principal 
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AsnomiSRT,  Am>  hot  UHixKBLRToro,  WILL  BE  PBmnaav  if  any  pcesnmp- 
tion  is  to  be  indulged  in,  in  the  absence  of  proof  to  the  contrary,  whet* 
an  underletting  without  the  written  consent  of  the  lessor  is  made  a 
ground  of  forfeitare  of  the  term,  and  partiea  other  than  the  lessees  sre 
in  possession  withoat  snch  consent. 

UirDKRUETTUlO  MUST  BB  OW  PABT  ONLY  OW  UNBZPnUU>  TERM.      When  UM 

transfer  is  of  the  whole  of  a  term,  the  person  taking  in  an  assignee,  aad 
not  an  nnder-tenant,  although  there  is  in  form  an  nnderletting. 
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AassamasvT,  Asm  kot  TJmaaajBrmo,  wnj.  be  Pusuiiziv  in  tJw  abaenoo 
of  any  evidanoe  of  the  agreement  nnder  which  partiea  entered  into  the 
poeseaBian  of  demiaed  premisee  sabeeqnent  to  the  looaeea,  if  it  is  ebown 
tliat  they  oocopied  the  whole  of  the  unexpired  tenn. 

JyHiomfXHT  wnjf  bb  Pbbsumxd  where  parties  entered  by  the  eooBent  of 
the  Issseesy  had  the  lease  in  their  hands,  and  paid  the  rent  thereon  to  th« 
leseor  for  the  benefit  of  the  lessees,  and  oocnpied  for  the  whole  residne 
of  the  term,  and  there  is  no  evidanoe  of  a  holdmg  in  any  other  character 
than  as  assigneea. 

AanomcBNT  oy  Lbabb  will  bb  IvnoucBD  to  bb  Valid  and  Ofbratttb, 
where  the  law  infera  an  aasignnwint  from  oartain  facta  proved;  and  it  b 
inonmbent  on  paiiaea  aooght  to  be  bhazged  aa  aaaigneea  tor  the  payment 
of  rent  to  prove*  nther  that  there  waa  no  assignment,  or  that  the  assign- 
ment  waa  void  in  law. 

AmoNXBS  ABB  LiABLB  OB  Lbabb  lOB  Bbbt,  and  not  in  an  action  for  use 
and  oocnpatioB. 

AMBinnfBBT  MAT  BB  MAin  80  AS  TO   COITIOBM    OQHPLADIT  IOB    UsB  AND 

OoouTATiOH  TO  Pboof  that  the  dafendanta  were  liable  on  a  lease  for 
rent  aa  aasigneeai,  the  def endanta  not  being  surprised. 

•dbbsbdxb  oy  Lbabb  must  bb  Pbotbd  bt  PLAntrnnr,  so  that  he  was  at 
liberty  to  relet  the  premises,  where,  in  an  action  for  nse  and  oocopatian, 
a  lease  from  the  plaintiff  to  other  -parties,  which  had  two  years  to  nm 
from  the  entry  of  the  defendanta»  is  proved;  and  if  a  snrrender  in  law  is 
proved,  the  defendants  are  liable  for  the  rent. 

Bcbbbbdbb  of  Lbabb  Rbqcibbs  Mutoal  Aobbbkbnt  bbtwbbn  Lbssob 
AVD  Qbiodtal  Lbssbb  that  the  leaae  ahall  terminate;  but  it  is  not  neces- 
sary that  the  agreement  ahoold  be  ezpreas:  it  may  be  inferred  from  the 
eondnot  of  the  parties. 

OoouTABrr  bt  Somb  Pbb80V  Ofhsb  tbav  Lbisbb  n  Cibcumstahcb  Show- 
mo  Subbbbdbb;  bat  as  the  new  oocopant  may  enter  aa  the  tenant  of 
the  leaaee,  or  as  his  assignee,  or  even  as  a  trespasser,  and  thms  his  occu- 
pancy be  ooBsiatent  with  the  continnance  of  the  first  leaae^  it  is  abso- 
Intely  caaentiil  that  it  ahonld  be  clearly  proved  that  the  original  lessee 
assented  to  the  termination  of  his  term. 

Tbmabtb  abb  Liablb,  as  AaaioNBBi,  vob  Rbbt  Aoobuino  AvrxB  thbir  Eh- 
TKT,  where  they  insist  that  they  entered  under  the  lessees,  show  the 
lease  in  their  huids,  and  prove  payment  of  rent  by  them  on  the  lease  for 
the  benefit  of  the  I< 


Action  to  recover  the  rent  of  a  store  and  basement  in  New 
York  City,  for  the  qaarter  commencing  Febmary  1,  1858. 
The  complaint  alleged  that  the  use  of  the  premises  was  rea- 
sonably worth  the  sum  of  $450.  The  defendants  denied  that 
they  ever  occupied  the  premises  as  tenants  of  the  plaintiff,  or 
that  they  were  indebted  to  him  in  any  sum  whatever;  and 
alleged  that  the  plaintiff  had  leased  the  premises  to  E.  & 
A.  Ingraham  &  Co.,  for  a  term  of  two  years  and  nine  months, 
commencing  August  1, 1855;  that  the  defendants  had  occu- 
pied the  premises  as  tenants  of  Ingraham  &  Ca;  that  the  plain- 
tiff  had  never  recognized  the  defendants  as  his  tenants;  and 
that  the  plaintiff  had  never  accepted  a  surrender  of  the  lease 
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to  Ingraham  ft  Co.  It  appeared  on  the  trial  that  the  plaintiff 
had  executed  a  lease  to  Ingraham  &  Co.,  as  set  forth  in  the 
defendants'  answer,  at  a  yearly  rental  of  eighteen  hundred 
dollars,  payable  quarterly.  The  lease  gave  Ingraham  &  Ca 
a  right  to  a  renewal  for  two  years  after  the  expiration  of  the 
term,  provided  they  gave  the  plaintiff  a  written  notice  of  their 
intention  on  or  before  the  1st  of  February  preceding  the  end 
of  the  term,  and  contained  a  condition  forfeiting  the  term  if 
Ingraham  &  Co.  should  let  or  underlet  without  the  written 
consent  of  the  plaintiff.  Ingraham  &  Co.  failed,  and  the  de- 
fendants entered  into  possession  of  the  premises,  the  lease 
having  still  two  years  to  run.  After  the  failure,  the  plaintiff 
and  his  agent  went  to  the  store,  which  was  then  in  the  posses* 
sion  of  the  defendants,  and  the  defendants  told  the  plaintiff  thai 
he  need  not  be  afraid  about  his  rent,  as  they  intended  to  occupy 
the  premises  for  the  same  business  carried  on  by  Ingraham  A 
Co.  The  defendants  continued  to  occupy  and  to  pay  rent  at 
the  end  of  each  quarter  at  the  rate  stipulated  in  the  lease,  the 
plaintiff  giving  receipts,  each  of  which  stated  on  its  face  that 
the  money  was  paid  for  and  on  account  of  Ingraham  &  Ga; 
but  on  May  1, 1858,  when  called  on  for  the  rent  due  for  the 
quarter  ending  at  that  time,  the  defendants  refused  to  pay, 
sa3ring  that  they  had  paid  enough  for  Ingraham  &  Co.  The 
defendants  had  in  their  possession  the  counterpart  of  the  lease 
held  by  Ingraham  &  Co.  In  March,  1858,  the  plaintiff's 
agent  and  the  defendants  had  a  conversation,  in  which  the 
defendants  claimed  that  they  ought  to  have  the  premises  for 
an  additional  year,  as  they  were  among  the  plaintiff's  best 
tenants,  and  had  always  paid  punctually.  The  defendants 
moved  to  dismiss  the  complaint,  for  the  reascms,  that  there 
was  no  contract  between  the  plaintiff  and  the  defendants; 
that  the  plaintiff  had  shown  nothing  from  which  the  legal  re- 
lation of  landlord  and  tenant  could  be  inferred;  and  that  any 
presumption  which  might  arise  from  the  occupation  of  the 
premises  was  rebutted  by  the  proof  of  hiring.  The  court  de* 
nied  the  motion.  The  jury  were  charged,  in  substance,  that 
the  defendants  were  not  liable  unless  the  parties  had  entered 
into  an  agreement  or  understanding  as  to  the  letting  of  the 
premises.  The  plaintiff  had  a  verdict,  upon  which  judgment 
was  entered.    The  defendants  appealed. 

Albert  MathewSy  for  the  appellant 
Philip  Reynolds^  for  the  respondent. 
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By  Courti  Mullin,  J.  The  defendants  mnst  have  iNsctipied 
the  premises  in  question  either  as  sublessees  of  Ingrahatn  A 
Co.y  as  their  assignees  of  term,  or  as  the  tenants  of  the  plain- 
tiff; and  if  they  are  liable  for  the  rent  to  the  plaintiff  in  either 
of  these  characters,  the  judgment  appealed  from  should  be 
affirmed. 

1.  Were  the  defendants  under-tenants  of  Ingraham  &  Co.f 
No  agreement  to  underlet  is  proved;  nor  is  there  any  fact 
proved  from  which  an  underletting  could  fairly  be  inferred. 
It  was  a  ground  of  forfeiture  of  the  term  if  Ingraham  &  Co. 
let  or  underlet  without  the  written  consent  of  the  plaintiff, 
and  no  such  consent  is  pretended.  It  cannot  be  presumed 
that  the  defendants  and  Ingraham  &  Co.  designed  to  make  a 
transfer  of  the  lease  or  of  the  term,  in  a  way  which  eo  in»tant% 
forfeited  it,  if  there  was  any  other  mode  in  which  the  defend- 
ants could  acquire  the  possession  that  would  not  produce  such 
a  result.  If  we  are  permitted  to  indulge  in  presimiption,  then 
the  presumption  upon  the  facts  proved  would  be  that  the 
transfer  to  the  defendants  was  by  assignment,  and  not  by 
underletting.  The  defendants  held  for  the  whole  residue  of 
the  unexpired  term  of  the  lease,  commencing  in  February. 
1856.  When  the  transfer  is  of  the  whole  of  a  term,  the  person 
taking  is  an  assignee,  and  not  an  under-tenant,  although  there 
is  in  form  an  underletting.  It  is  essential  to  an  under-tenancy 
that  it  be  of  a  part  only  of  the  unexpired  term. 

In  Woodfall's  Landlord  and  Tenant,  345,  it  is  said  *^  an  as- 
signment, as  contradistinguished  from  an  under-lease,  signi- 
fies a  parting  with  the  whole  term."  Again,  at  page  858  of 
the  same  author,  it  is  said  ^'  an  under-lease  of  the  whole  term 
amounts  to  an  assignment."  In  1  Hilliard's  Abridgment,  126, 
sec.  65,  it  is  said  "  the  ordinary  distinction  between  an  assign- 
ment and  an  under-lease  is,  that  the  former  transfers  the  land 
for  the  whole  term;  the  latter  for  only  part  of  it." 

In  the  absence  of  any  evidence  of  the  bargain  under  which 
the  defendants  entered  into  possession,  and  it  being  shown 
that  they  occupied  the  whole  of  the  imexpired  term  of  the  lease 
to  Ingraham  &  Co.,  the  fair  presumption  is  that  they  entered 
for  the  whole  of  such  unexpired  term;  and  as  such  interest  is 
given,  not  by  an  under-lease,  but  by  an  assignment,  the  pre« 
sumption  must  be  that  the  defendants  were  in  as  assignees, 
and  not  as  under-tenants.  But  if  they  were  in  as  under-ten- 
ants, they  would  not  be  liable  to  the  plaintiff  for  the  rent, 
either  in  an  action  on  the  lease  or  for  use  and  occupation: 
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WoodftU'B  Landlord  and  Tenant,  868;  1  Cih.  PI.  86;  Taylor^i 
Landlord  and  Tenant,  sec.  448. 

2.  Were  the  defendants  asaigneeB  of  tbe  lease?  The  de- 
fendants were  in  possession,  having  the  lease  fix>m  the  plaintifT 
to  Ingraham  in  their  hands,  and  they  paid  the  rent  to  the 
plaintiff  upon  that  lease  for  the  benefit  of  Ingraham  A  Ca 
When  to  these  considerations  are  added  the  reasons  assigned 
under  the  foregoing  proposition,  why  the  defendants  were  as- 
signees, and  not  under-tenants,  the  conclusion  would  seem  to 
follow  that  the  defendants  were  assignees  of  the  term;  thqr 
occupied  for  the  whole  residue  of  the  term,  and  there  is  no  eyi« 
denoe  of  a  holding  in  any  other  character.  Under  these  cir- 
cumstances, the  law  presumes  the  defendants  in  as  assignees 
of  the  lease:  Acker  ▼.  WUhereU,  4  Hill,  112;  TaylOT'B  Land- 
lord and  Tenant,  sec.  429. 

In  Q^aekenbo8s  ▼.  Clarhe^  12  Wend.  565,  Clarke  sued  Quaok« 
enboss  for  rent  as  assignee  of  a  lease  given  by  him  to  one 
Washington.  The  defendant  denied  the  assignment.  And 
on  the  trial  it  was  shown  that  the  lessee  had  sold  his  interest 
to  :>ne  Hardy,  but  did  not  execute  an  assignment  to  him;  that 
Hardy  sold  his  interest  to  the  defendant,  delivered  to  him  tbe 
lease,  but  did  not  execute  an  assignment.  There  was  a  ver- 
dict for  the  plaintiff,  and  the  defendant  brought  error.  Sav- 
age, G.  J.,  delivering  the  judgment  of  the  court,  says:  **  The 
fact  of  poeseshion  is  sufficient  evidence  of  an  assignment  in 
the  first  instance. .  The  fact  of  an  assignment  is  a  transaction 
between  the  defendant  and  the  lessee,  of  which  the  plaintiff  is 
not  cognizant,  but  the  defendant  is.  There  is  no  hardship^ 
therefore,  in  concluding  him  by  his  possession,  unless  he  dis- 
closes the  true  state  of  his  title."  The  same  was  held  in  Arm^ 
strong  v.  Wheder^  9  Cow.  88,  and  in  WiLUams  v.  Woodard^  S 
Wend.  487,  and  these  cases  rest  on  2  Phill.  Ev.  150. 

In  2  Phill.  Ev.  150,  the  doctrine  is  stated  more  fully.  The 
learned  author  says:  *'  When  the  action  is  brought  against  the 
defendant  as  assignee  of  the  term,  and  the  issue  is  on  the 
assignment,  it  will  be  enough  for  the  plaintiff  to  give  genera! 
evidence,  from  which  the  assignment  may  be  inferred,  or  that 
the  defendant  is  in  possession  of  the  demised  premises,  or  has 
paid  rent.  Payment  of  rent  by  the  defendant  to  the  plaintiff, 
when  the  defendant  has  been  let  into  possession  by  the  original 
lessee,  is  prima  fcLcie  evidence  of  the  assignment  of  the  whole 

term The  defendant  who  is  charged  as  assignee  of  a 

term  is  at  liberty,  in  an  issue  on  the  assignment,  to  show  that 
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he  holds  the  premiaes  m  onder-teDant  to  the  lessee,  and  not  as 
assignee." 

Every  fSEUsi  was  proved  in  this  case  required  to  establish  an 
assignment  to  the  defendants  of  the  term.  And  they  gave  no 
evidence  to  rebnt  or  overcome  the  prima  fcMe  case  thus  made 
against  them.  Under  the  statute  of  frauds  the  asidgnment 
of  a  lease  most  be  made  in  writing,  or  it  is  void«  If  there  was 
in  CAct  no  assignment  in  this  case,  the  defendants  conld  not 
be  made  liable.  But  as  the  law  infers  an  assignment  from 
certain  facts  proved,  the  inference  must  be  of  a  valid  operative 
assignment,  such  a  one  as  was  sufficient  to  transfer  the  term. 
It  was  incumbent  on  the  defendants  to  prove,  either  that  there 
was  no  assignment,  or  that  it  was  one  void  in  law. 

Instead  of  making  such  proof^  they  have  satisfied  themselves 
with  the  case  as  made  by  the  plaintiff,  and  as  that  case  fixes 
their  liability,  they  should  not  complain. 

The  defendants  being  assignees,  they  were  liable,  on  the 
lease,  for  the  rent.  The  covenant  to  pay  rent  runs  with  the 
land  and  binds  the  assignee,  even  though  he  is  not  named  in 
it:  Jacques  v.  ShoH^  20  Barb.  269;  Verplanek  v.  Wright^  23 
Wend.  506;  AUm  v.  Cviffer,  8  Denio,  284;  Woodfall's  Land- 
lord and  Tenant,  278.  It  seems  to  me,  therefore,  the  defend- 
ants must  be  deemed  assignees  of  the  lease,  and  liable  as  such. 

The  pleadings  are  not  framed  to  charge  the  defendants  in 
that  character.  The  complaint  claimed  to  recover  for  use  and 
occupation,  disregarding  altogether  the  lease  to  Ingraham  A 
Co.,  and  a  transfer  thereof  to  the  defendants.  When  the 
whole  evidence  was  out,  it  was  established  that  the  plaintiflP 
could  not  recover  for  use  and  occupation.  They  must  recover, 
if  at  all,  upon  the  covenants  in  the  lease.  And  the  question 
now  is,  Was  the  court  at  liberty,  on  the  trial,  to  amend  the 
complaint  so  as  to  conform  it  to  the  proof,  or  was  there  such 
a  failure  of  proof  as  defeated  altogether  a  recovery.  To  per- 
mit a  recovery  in  this  case  is  to  carry  the  right  of  amendment 
as  far,  it  seems  to  me,  as  it  is  possible  to  carry  it,  and  not  over- 
look  altogether  the  great  end  and  aim  of  all  pleading,  which 
is  to  inform  the  opposite  party  of  the  cause  of  action  or  de- 
fence which  be  is  called  upon  to  meet. 

The  courts  have  been  very  liberal  in  giving  effect  to  the 
provision  of  the  code  that  permits  variances  to  be  disregarded, 
and  amendments  to  be  made  conforming  pleadings  to  proofs. 
In  Robinwm  v.  Wheeler^  25  N.  Y.  252,  the  complaint  charged 
that  the  defendant  had  set  fire  to  and  destroyed  a  wood-shed 
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OQ  premisea  of  which  he  owned  the  revemoiL  On  the  trial  it 
was  proved  that  the  building  was  destroyed  by  the  negligence 
of  the  defendant,  and  the  plaintiff  was  permitted  to  recover. 

In  Byxbie  v.  Woody  24  N.  Y.  607,  the  plaintiff  claimed  to 
recover  for  money  obtained  from  him  by  fraud.  The  fraud 
was  not  found  by  the  referee,  yet  the  plaintiff  was  held  en- 
titled to  recover. 

In  Harpendimg  t.  ShoerMdoBr^  S7  Barb.  270,  the  action  was 
for  money  had  and  received,  etc.  On  the  trial  the  plaintiff 
offered  to  prove  that  the  defendant  had  unlawfully  taken  and 
converted  his  property,  sold  it,  and  received  the  avails.  The 
evidence  was  held  competent,  and  the  plaintiff  was  permitted 
to  recover. 

In  all  these  cases,  the  plaintiff  was  permitted  to  recover  on 
a  case  essentially  different  in  its  facts  from  that  stated  in  the 
complaint.  And  it  seems  to  me  it  would  be  giving  effect  only 
to  the  principle  on  which  these  oases  were  decided  to  hold 
that  the  plaintiff  in  this  case  was  entitled  to  recover  the  rent 
due  on  the  lease,  notwithstanding  the  action  is  for  the  value 
of  the  use  and  occupation. 

Aside  from  the  principle  on  which  such  a  recovery  may  be 
supported,  the  circumstances  of  the  case  justify  the  court  in 
permitting  the  plaintiff  to  take  judgment  for  the  rent:  1.  The 
amount  claimed  and  recovered  is  the  rent  due  by  virtue  of  the 
lease;  2.  The  plaintiff,  on  the  proof  given  by  him  when  he 
rested,  was  entitled  to  recover  for  use  and  occupation.  And 
it  was  the  defendants'  proof  of  the  lease  that  produced  the 
difficulty  in  the  case.  Even  the  grounds  of  this  defense  are 
not  set  out  in  the  pleadings.  He  was  not  surprised.  He 
held  in  his  own  hands  the  evidence  which  defeated  an  action 
for  use  and  occupation,  and  which  authorized  a  recovery  on 
the  lease. 

While  I  entertain  serious  doubts  whether  the  principles  on 
which  the  right  of  recovery  in  this  case  must  rest  will  not  be 
the  source  of  trouble  in  trials  at  the  circuit,  yet  I  do  not 
think  it  is  carrying  the  right  of  amendment  further  than  has 
been  done  in  the  case  cited.  I  am  therefore  in  favor  of  affirm- 
ing the  judgment  as  a  recovery  on  the  lease,  it  not  being  sug- 
gested that  the  defendants  were  surprised. 

3.  Were  the  defendants  tenants  of  the  plaintiff,  and  as  such 
liable  for  use  and  occupation?  A  lease  to  Ingraham  A  Cou, 
which  had  two  years  to  run  from  the  entry  of  the  defendants, 
being  proved,  it  was  incumbent  on  the  plaintiff  to  prove  It 
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surrendered,  so  that  he  was  at  liherty  to  relet  the  premises. 
And  if  a  snrresider  in  law  is  proved,  the  defendants  are  liable 
for  the  rent. 

A  surrender  is  defined  to  be  the  resignation  of  a  particular 
estate  for  life  or  for  years  to  him  in  the  immediate  reversion 
or  remainder:  Com.  Dig.,  tit.  Surrender,  A.  The  surrender 
fsiAj  be  made  by  deed,  conveyance  in  writing,  or  by  act  or 
bperation  of  law:  3  B.  S.  220,  sec.  6. 

If  there  is  a  surrender  in  this  case,  it  is  by  act  or  operation 
of  law, — there  being  no  deed  or  conveyance  in  writing  shown 
or  pretended. 

There  is  a  surrender  by  act  or  operation  of  law  when  the 
owner  of  a  particular  estate  has  been  party  to  some  act  the 
validity  of  which  he  is  by  law  afterwards  estopped  from  dis- 
puting, and  a  lien  created  which  would  not  be  valid  if  his 
particular  estate  had  continued:  Springiiein  v.  Schermerhomy 
12  Johns.  857;  Van  RenBselaer  v.  Pennimauy  6  Wend.  569; 
Livingston  v.  PotU^  16  Johns.  28. 

In  order  that  the  second  lease  may  operate  as  a  surrender 
of  the  first,  it  is  essential  that  the  lease  be  a  valid  one.  It 
was  held  in  Schieffelin  v.  CarpewUVy  15  Wend.  400,  that  a 
parol  lease  ka  more  than  a  year  to  a  third  person,  though  he 
takes  possession,  will  not  operate  as  a  surrender.  The  same 
rule  was  applied  in  Whilney  v.  Meyersj  1  Duer,  266. 

It  is  not  necessary  that  the  seoond  lease  diould  be  to  the 
first  lessee.  If  given  to  a  third  person,  by  the  consent  of  the 
first  lessee,  it  operates  as  a  surrender. . 

Ia  Walls  V.  Atchesm,  3  Bii^^.  462,  S.  C^  11  Eng.  Com.  L. 
228,  it  was  held  that  a  landlord  could  not  recover  rent  of  his 
tenant  where  the  latter  had  abandoned  the  premises  during 
the  term,  and  the  landlord  had  let  them  to  another  not  for  the 
benefit  of  the  original  lessee*  The  acts  of  the  parties  were 
treated  as  a  rescisaon  of  the  agreement,  and  to  have  dispensed 
with  a  surrender:  See  same  case  in  2  Car.  &  P.  268;  S.  C,  12 
Eng.  Com.  L.  565. 

In  NickeUs  v.  Athsrsione^  10  Q.  B.,  59  Eng.  Com.  L.  943» 
'  the  plaintiff  had  let  the  premises  to  the  defendant  for  three 
years.  At  the  end  of  the  first  year  the  defendant  quit,  and 
wrote  a  letter  to  the  plaintiff,  in  which  he  requested  him  to 
let  the  premises  to  some  other  perscm.  The  plaintiff  did  let 
them  to  another  for  three  years,  and  the  new  tenant  entered 
and  paid  two  quarters'  rent  and  became  insolvent.  The  ao- 
tion  was  bnMight  for  the  balance  of  the  rent  due  by  virtue  of 
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the  lease  to  the  defendant  after  applying  the  auumnt  paid  by 
the  new  tenant  The  question  was  sabmitted  to  the  jury 
whether  the  plaintiff  had  accepted  the  new  tenant  in  subeti- 
tation  and  discharge  of  the  defendant.  The  jury  so  found. 
The  judge  instructed  them  that  if  they  so  found,  the  verdict 
should  be  for  the  defendant  The  plaintiff  had  leaye  to  move 
for  liberty  to  enter  a  verdict  for  himself,  a  rule  mm  having 
been  obtained.  The  court  held  that  there  was  a  surrender  of 
the  old  lease  by  operation  of  law. 

In  Smith  v.  Niverj  2  Barb.  180,  it  was  held  by  Harris,  J., 
that  where  a  landlord  has  consented  to  a  change  of  tenancy, 
and  has  permitted  a  change  of  occupancy,  and  received  rent 
from  the  new  tenant  as  an  original  and  not  a  subtenant,  he 
cannot  afterwards  charge  the  original  tenant  for  rent  accruing 
during  the  occupation  of  the  new  tenant 

I  have  referred  to  these  cases  because  they  are  the  most 
favorable  of  any  I  can  find  to  the  plaintiff,  and  yet  they  do 
not  go  &T  enough  to  sustain  this  action  against  the  defendants 
as  holding  directly  from  the  plaintiff. 

It  will  be  seen  that  in  all  of  the  cases  a  mutual  agreement 
between  the  lessor  and  the  original  lessee  that  the  lease  termi- 
nates must  be  shown.  It  is  not  necessary  that  the  agreement 
should  be  express;  it  may  be  inferred  from  the  conduct  of  the 
parties.  The  occupancy  by  some  other  than  the  lessee  is  of 
course  a  circumstance  to  show  a  surrender;  but  as  the  new 
occupant  may  enter  as  the  tenant  of  the  lessee,  or  as  his 
assignee,  or  even  as  a  trespasser,  and  thus  his  occupancy  be 
consistent  with  the  continuance  of  the  first  lease,  it  is  abso- 
lutely essential  that  it  should  be  clearly  proved  that  the 
original  lessee  assented  to  the  termination  of  his  term.  In 
short,  it  must  be  proved  that  the  lessor  and  lessee  mutually 
agreed'  to  a  surrender  of  the  term,  and  that  proved,  the  origi* 
nal  tenant  is  no  longer  liable,  but  the  new  tenant  (if  there  is 
one)  is  liable. 

What  evidence  is  there  in  this  case  of  an  assent  by  In- 
graham  &  Ca  to  a  surrender  of  their  lease?  No  witness  has 
testified  directly  to  any  such  fact  It  does  not  appear  that 
they  and  the  plaintiff  ever  spoke  together  upon  the  subject 
The  fact  that  the  defendants  held  their  counterpart  of  the 
lease,  that  they  (Ingraham  A  Co.)  quit  possession,  and  that 
the  defendants  entered,  occupied,  and  paid  rent,  and  even 
claimed  to  be  tenants,  is  entirely  consistent  with  a  continuance 
of  the  original  lease  and  occupancy  by  the  defendants  as 
under-teuaots  or  assignees  of  the  lessees. 
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There  is  not  a  particle  of  proof  that  Ingraham  &  Go.  have 
ever  consented  to  a  letting  by  the  plaintiff  to  the  defendants, 
AT  even  that  they  knew  that  any  such  thing  was  contem* 
plated. 

For  anght  that  appears  in  this  case,  the  defendants  are  lia* 
Ue  to  Ingraham  ft  Ca  for  the  rent  of  the  premises  during  the 
whole  period  they  were  in  possession.  * 

In  Drwry  Lane  Co.  v.  Chapman^  1  Car.  ft  K.  14|  it  appeared 
that  the  plaintifft  had  rented  certain  comiters  in  the  saloon  of 
the  theater  to  Mrs.  Chapman,  mother  of  the  defendant,  for 
some  years;  she  entered,  and  occupied  less  than  a  year,  and 
died.  The  defendant  applied  to  the  plaintiffs  to  take  him  a» 
their  tenant,  and  they  accepted,  and  he  entered  and  paid  rent 
far  a  part  of  the  term.  The  plaintiffs  sued  him  to  recover  for 
the  use  and  occupation  of  the  premises.  The  defendant  put 
in  evidence  the  lease  to  his  mother  and  letters  on  her  estate 
to  another  son.  The  court  put  it  to  the  jury  to  say  whether 
the  defendant  entered  under  a  new  contract  with  the  plaintifb 
far  the  use  of  the  premises,  or  whether  he  entered  under  the 
lease  to  his  mother.  The  jury  found  he  entered  under  a  new 
agreement,  and  there  was  a  verdict  for  the  plaintiff.  The 
court  refused  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial.  If  this  case  was  rightly  decided,  it  follows  that  it 
is  wholly  immaterial  whether  there  is  an  outstanding  lease 
when  the  new  agreement  is  made.  It  is  enough  if  the  plain- 
tiff is  able  to  prove  the  new  agreement;  the  defendant  is  then 
estopped  from  disputing  his  title.  In  the  case  cited,  it  is  ob- 
vious that  by  the  death  of  Mrs.  Chapman  her  lease  was  not 
annulled.  It  passed  to  her  representatives,  who  were  entitled 
to  the  use  and  occupation  of  the  premises,  and  the  defendant 
was  in  law  liable  to  them.  In  Doe  v.Woody  14  Man.  ft  0. 681, 
H.  had  leased  certain  premises  of  Lady  H.,  and  died,  leaving 
a  widow.  She  continued  to  occupy  and  pay  rent  to  Lady  H. 
J.  H.  took  out  letters  of  administration  on  H.'s  estate,  and 
after  such  letters  taken,  the  widow,  with  the  knowledge  of  the 
administrator,  occupied  and  paid  rent  to  Lady  H.,  and  he 
never  objected  to  such  payment  or  made  demand  for  the  rent. 
The  administrator  brought  ejectment  against  the  widow  and 
her  second  husband,  and  it  was  held  that  there  was  no  evi- 
dence of  surrender,  by  operation  of  law,  so  as  to  create  the  re* 
lation  of  landlord  and  tenant  between  Lady  H.  and  the 
widow,  and  the  plaintiff  recovered. 

These  two  cases  cannot  stand  together.    The  first  is  in  utter 
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disregard  of  the  well-settled  rale  that  the  lessor  cannot  recover 
against  a  third  person  for  the  use  and  occupation  of  premises 
unless  he  shows  a  surrender  of  the  original  lease.  In  the  case 
last  cited  it  is  quite  clear  that  there  ought  not  to  have  been  a 
recovery  if  the  widow  was  the  tenant  of  Lady  H. 

There  may  be  a  recovery  by  the  original  lessor  against  a 
third  person  who  enters'  during  the  running  of  a  lease,  under 
an'  express  agreement  with  such  lessor  for  the  occupancy,  when 
this* entry  is  under  such  contract  exclusively,  and  has  no  con* 
neetion  whatever  with  the  original  lease;  and  when  the  origi- 
nal lessee- has  omitted  to  assert  any  claim  to  the  premises,  or 
for  the  rent  thereof.  In  such  case  the  new  tenant  may  prop> 
erljr  be  held  estopped  from  disputing  the  title  of  his  lessor: 
Phipp9^v.  Scidthorpej  1  Bam.  &  Aid.  50. 

But  inithis  case  the  tenants  insist  that  they  entered  under 
Ingnaham.  A  Co^  and  riiow  tiie  lease,  and  prove  payment  of 
rent  by  them  on  the  original  lease,  for  tiie  benefit  of  the  origi* 
nal:leB0BeB; 

Beiie^ng'the  defendants  are  liable,  as  assignees  of  the  term, 
for  the"  rent. daimed;  I  am' in  fhvorof  affirming^tbe  judgment, 
cost& 


Da  VIES,  Wbiohx,  SsLn£N,.and  Hogeboom,  JJ.,  were  also  for 
affirmance. 

Dhnio,  C.  J.,  filed  an  opinion  finr  reversaL 

JoflNBON,  J.,  was  also  for  reversal. 
Judgment  affinned* 

Baiio#  O;  Ji,  tfaoight  tliairUM  JidgiBBbt'ocmld'iiiot  be«AnMd  ohmIsImIIj 
witlL theindea  ci  the  law.  He  was  of  the  qpinioii  that  the  evidenoe  was  per- 
haps sufficient  to  charge  the  delendants  as  aBsignees  of  Ingrahamft  CVx, 
idthongh  the  receipts  for  reat  raised  some  doubt  on  that  point,  but  that  it 
iprae  a  ooDdunre  objection  to  a*  recovery  on  that  ground  that  the  action  was 
DDfcnpon.thie  leaae^  butt  upon  aa  indepeodmt  letting  by  the  plaintiff  to  the 
defBndant8;.and.if  thadiffioalty.aniing  out  of  the  pleadiage  could  be  obyi- 
ated  by  conforming  them,  under  the  code^  to  the  proofs,  the  same  difficulty 
would  be  presented'by  the  charge  of  the  judge,  by  which  the  jury  were  in* 
structed  that  the  plaintiff  could'  not  receyer,  except  upon  tlie  ground  of  aa 
independent  letting  by  him  to  the  defendants.  The  questiim  then  to  be  eon* 
iiilered  was  whether  theos  was  such  evidenoe  of  a  letting  by  the  plaintiff  te 
the  defendants  as  was  suitable  to  be  submitted  to  the  jury.  Thi&  chief  Jas* 
tioe  was  of  the^pinion  that  there  was  not. 

Ingraham,  J. ,  thought  that  there  was  no  eyideace  showing  a  saireader  of  the 
lease  to  Ingnham  A  Ca  The  presnmptioa  was  thattbe  lease  cwioftinned  in 
fteoes  and  this  pieaamption  was  anstaJaed  ty  the  leeeJptS'glwBa  by  the  plain* 
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tiff  to  the  defendants  for  rent.    There  could  be,  then,  no  implied  hiring 
between  the  plaintiff  and  the  dcfendanta. 

AastamasT  is  Transrr  bt  Lbsseb  of  ExmtB  EgtATE,  wbilb  Sublkt- 
niro  18  T&aNSVER  or  but  Pabt:  Nolo  to  Fult4>n  v.  Stmart,  15  Am.  Deo.  545) 
CkUds  T.  Claris  49  Id.  164;  Poti  ▼.  Kearney,  51 10.  303,  and  note.  The  prin- 
cipal caae  is  cited  to  this  point  in  WoodhuU  ▼.  Ito9eniha^  61  N.IT.  391,  392; 
Stewart  ▼.  Long  Idand  B,  B.,  102  Id.  609;  Conttantine  ▼.  WaJbe,  1  Sweeny, 
261.  Bat  the  drcomstanoe  of  aooepting  rent  from  the  assignee  of  a'leaae 
does  not  discharge  the  lessee:  Durand  r.  (htrtia^  67  N.  Y.  16,  per  Keynolds,  C, 
citing  the  principal  case.  The  principal  case  is  distinguished  in  CoCIm  ▼. 
ffasbnmci,  66  Id.  163;  in  holding  an  instrament  to  be  a  sublease,  and  notm 
assignment. 

Absignhxkt  will  bb  Febsuioed^  in  an  action  by  the  lessor,  in  the  absence 
d  any  evidence  as  to  the  agreement  by  which  a  party,  other  than  the  lessee^ 
entered  into  the  possession  of  leased  premises,  if  it  is  shown  that  he  occupied 
the  whole  of  the  nnezpired  term:  CoiwtanlJMe  r.  Wake,  1  Sween^,  251;  Mamm 
▼.  BrtaSm,  2  Id.  393;  &  C,  9  Abb.  Pr.,  N.  4,  434;  especially  if  i«nt  be  paid 
to  the  lessor:  WaUer  v.  Thotnas,  42  How.  Pr.  347;  Wriffhi  r.J^elly,  4  Lans.  6L 
Possession  is  evidence  of  an  assignment  in  the  first  instance:  CoU  ▼.  Pkmart'A 
Abb.  Fr.,  K.  a,  146;  S.  C,  7  Robt  416.  The  onus  is  on  the  defendant  te 
prore,  either  that  there  was  no  assignment^  or  that  it  was  void  in  law:  Kert»' 
€han  V.  WhitinQt  10  Jones  &  S.  496.  The  principal  case.is  dted  to  the  for^ge- 
ing  points. 

AssioNn's  Tjann.Tnr  job  Rbbt:  See  Van  BnumJamr t* £radk^45  Am. 
Dea  451;  ChiUU  ▼.  Clark,  49  Id.  164,  and  the  notee  thereto. 

Subbxmdbb,  What  Axouktb to:  See  Jaebton ▼.  £rowm(m,ti  Am.  DesL  268. 
It  is  not  necessary  that  a  snnrender  should  be  by  ezprsss  agreement:  Coe  r. 
J7eUy,  7  Hnn^  16P;  Ikt^Um  r.  Oraik,  26  Minn.  136;  Frp  r.  PaMd§e,l^  QL 
63.  It  does  not  depend  upon  the  doctrine  of  consideratian,  bat  open  the 
intention  of  the  parties:  Coe  ▼.  HMy,  7  Hon,  161.  When  parties  ^make  an- 
other lease,  valid  as  a  contract,  whetiier  by  parol  or  otherwise^  inoonsiiitonl 
in  terms  with  the  oontinnance  of  an  exirting  lease,  it  operatesas  aannendsr 
of  the  latter:  8ndA  v.  Kerr,  33  Id.  572.  The  tak^g  of  a  new  lease  by  parol 
is  a  sorrender,  provided  it  be  a  valid  one,  and  pass  an  interest  according  te 
the  contract  and  the  intention  of  the  parties:  Coe  v.  Hotby,  72  N.  Y.  147. 
The  principal  case  \m  cited  to  the  above  propositions.  See  farther,  on  the 
question  of  sorrender  as  being  within  the  statate  of  irand,  Lamar  v.  JieNa^ 
mee,  32  Am.  Deo.  162;  Bailey  v.  WeOa,  76  Id.  233. 

AMBNinfBNT   OOHIOBXINO    PLBADnfO   TO    VaOK   FbOTBD   18   ALLOWABU 

(nn>KB  CoDB:  8mUh  v.  if  odblii,  4  Lens.  46;  and  so  a  plaintiff  may  properly  be 
allowed  to  amend  his  complaint^  apon  the  trial,  by  enlarging  his  obim  for 
damagee:  Joh$mm  v.  Brown,  57  Bailk  126;  Knapp  v.  BoAe,  6  Jonee  &  &  400^ 
all  citing  the  prindpel  case. 

Thb  fbdicifjll  oaaB  n  also  oitbd  in  Langkran  v.  SmUk,  76  N.  T.  211,  to 
tiie  point  that  the  qnestion  of  variance  cannot  be  raised  on  appeal;  in  Joknmm 
V.  HaOom,  2  Abb.  App.  470,  S.  0.,  2  Keyes,  465,  8  Id.  134,  to  the  pomt  that 
where  a  plaintiff  allegee  facts  entitling  him  both  to  legal  and  equitable  reliei^ 
and  demands  both,  the  court  may  award  either  that  is  appropriate  to  the  caae 
made  by  the  proof;  and  in  Webh  v.  Aeftiiyfer,  6  Daly,  413,  to  the  point  that  a 
verbal  assignment  cl  a  lease  for  three  years  is  inopscative  and  void. 
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Bbown  V.  BOWBN. 
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HsUf^twwmaa  amm  IBsmrLKD  to  Rbcx>tbb  Damaqwb  worn  Injubt  Caxjmkd 
BT  BuBornnr  ixr  Dam  bxlow  by  riparian  proprieion,  aetting  back  water 
vpon  the  wheels  of  the  milla»  where  saeh  mill-ownera  were  at  the  time 
in  the  actual  use  and  oocnpation  of  the  premiaea  upon  which  the  miDa 
were  located,  and  they  and  those  under  whom  they  daimed  had  been  in 
poaaearion  thereof  a  number  of  years  prior  to  the  erection  of  the  dam. 

Baoh  Ripabiam  PBOPBisroB  HAfl  Right  to  Un  Watkrs  or  Stbbam  oh 
HU  Own  Pbsmises  for  any  porpose  for  which  it  may  be  legitimately 
Bsed,  and  no  one  has  the  right  by  any  erection  on  his  own  premises  to 
interfere  with  such  enjoyment  to  the  prejudice  of  another;  although,  it 
aeemn,  where  proprietors  draw  water  from  the  same  dam,  each  has  the 
right  to  gontinue  to  use  the  water,  whatever  may  be  the  effect  on  another, 
unless  the  latter  has  acquired  by  grant  or  prescription  the  right  to  an 
exduaiTe  use,  or  to  use  whenever  there  is  not  water  enough  for  both. 

OOOUFABT  OF  PBKMISn  InJURKD  BY  SETTING  BaOK  WatBB  THSREON  18  Es- 

TITLXD  TO  Rboovbb  Damagbs  against  the  wrong-doer  to  an  amount  suffi- 
cient to  indemnify  him  for  the  injury  to  such  interest  as  he  had  in  the 
premilns* 

ALLBOATION    THAT    PLAIRTEFrS    ABB    JoiNT    OWNKBS    OF    MiLLS    M178T    BI 

Pboyed,  in  an  action  to  recover  damages  for  an  injury  sustained  by  them 
from  setting  back  water  by  means  of  a  dam  erected  below. 
PiOflnBBiON  OF  Pbxmises  Bt  Plaintifib  will  bb  Presumbd  to  bb  Law- 
ful, entitling  them  to  recover  damages  for  an  injury  sustained  by  them 
from  setting  back  water  by  means  of  a  dam  erected  below  by  the  defend- 
ants»  where  both  parties  asserted  title  at  the  time  to  the  premises^  but 
the  defendants  occupied  the  premises  adjoining,  and  never  previously 
made  claim  to  the  premises  occupied  by  the  plaintiffs. 

KTXBBHOB,  although  LoOSB,  IB  SUFFIdBNT  ON  WmCH  TO  RbST  BflrTOFFBL, 

where  the  pUintifls  in  an  action  to  recover  damages  for  an  injury  sus- 
tained by  them  from  setting  back  water  by  means  of  a  dam  erected 
below,  showed  that  the  the  defendants'  ancestor,  under  whom  the  de- 
fendants claimed,  was  preeent  when  one  of  the  plaintifib  purchased  the 
premises,  and  that  he  did  not  claim  that  he  owned  the  land,  but  said 
that  he  had  come  to  buy  it. 

Xo  Establish  Estoppel  in  Pais  It  Muarr  bb  Shown,  that  the  person  sougbt 
to  be  estopped  has  made  an  admission  or  done  an  act  with  the  intention 
of  influencing  the  conduct  of  another,  or  that  he  had  reason  to  believe 
would  influence  his  conduct,  inconsistent  with  the  evidence  he  proposes 
to  give,  or  the  title  he  proposes  to  set  up;  that  the  other  party  has  acted 
upon  or  been  influenced  by  such  act  or  declaration;  and  that  the  party  will 
be  prejudiced  by  allowing  the  truth  of  the  admission  to  be  disproved. 

It  is  por  Jury  to  Say,  whbtheb  on  Facts,  Essential  Parts  of  Estoppel 
ABB  Proved,  in  the  absence  of  proof  of  the  effect  of  the  admission  on  the 
party  aetting  up  tlie  estoppel. 

f&BTOPPEL  18  CoNflrrruTED  by  Defendant'  Omission  to  Assert  Title, 
where,  iu  an  action  to  recover  damages  for  au  injury  sustained  by  setting 
back  water  by  moans  of  a  dam  erected  below,  it  was  shown  that  the  de- 
fendants and  their  ancestor  liad  omitted  to  assert  title  to  the  premises  in 
question,  although  knowing  the  premises  t4»  bolotig  to  them,  and  that  the 


June,  1864.]  Bbowm  v.  Bowbn.  407 

plAfaiti&  had  paiehaaed  the  premiaes  and  were  makiag  Taiiiable  pemiA* 
nent  unproremeiite  thereon  in  the  helief  that  they  owned  them. 

Niw  Trial  will  hot  bb  Oraktkd  when  it  is  seen  that  the  facte  oannoi  be 
changed,  and  the  fact  proved  is  oonoluaiTe  of  the  oaae. 

lonrr  Acnon  ohlt  cav  bs  Maxbtainbd  to  Rboovxb  Damaobb  bob  Ib 
JUBT  SusTAiirxD  BT  Sbttoio  Bagk  Watbb  by  means  of  a  dam  erected 
belofw,  where  the  plaintifb  were  in  partnership  prior  to  and  at  the  time 
when  the  dam  was  bniltw 

Acmnr  cab  bb  liAniTAiHBD  to  Rbootbb  Damaobb  bob  Ibjitbt  Suraibbd 
BY  Sbttino  Back  Watbb  by  means  of  a  dam  erected  below,  where  the 
plaintiffs  consented  to  the  boilding  of  the  dam,  but  the  consent  was  given 
on  the  condition  that  the  work  should  be  so  done  as  not  to  iujure  the 
plaintiffs,  and  the  work  was  so  imperfectly  done  that  the  corrent  of  the 
stream  was  impeded,  and  the  water  did  not  flow  ofl^  bat  set  back  on 
the  plaintiffs'  wheels. 

Action  by  Edward  Brown  and  Daniel  Brown  against  Wella 
H.  Bowen  and  James  K.  Bowen,  to  recover  damages  for  an 
injnry  sustained  by  setting  back  water  on  the  plaintiffs'  mills 
by  means  of  a  wing-dam  erected  below  on  the  river  by  the  de« 
fendants.  The  complaint  alleged  that  the  defendants  were 
joint  owners  of  the  mills.  The  defendants  separately  denied 
the  complaint  Wells  H.  Bowen  denied  that  the  plaintiffs  had 
the  rightful  possession  of  the  premises,  or  that  the  plaintiffs 
were  the  owners  thereof,  and  alleged  that  the  premises  be- 
longed to  the  defendants.  He  also  alleged  that  the  dam  was 
built  with  the  consent  and  assistance  of  the  plaintiffs.  It 
api)eared  that  the  defendants'  father,  Luther  Bowen,  then  the 
owner  of  the  premises  in  question,  made  a  deed  thereof,  8ep- 
uunber  14,  1829,  to  Samuel  and  William  Messenger.  These 
grantees,  on  the  same  day,  executed  back  to  Luther  Bowen  a 
mortgage  of  the  premises.  This  mortgage  was  foreclosed,  and 
a  »ale  made  thereunder  to  Luther  Bowen,  April  29, 1834.  The 
defendants  claimed  title,  by  this  chain,  as  the  heirs  at  law  of 
Luther  Bowen.  The  plaintiffs  showed  that  Luther  Bowen  was 
in  possession  in  1835,  but  abandoned  the  premises  during  thai 
year.  One  Burr,  who  had  taken  possession,  conveyed  the 
premises  to  one  Cooper.  Cooper  mortgaged  them  to  one  Tag- 
gart,  and  the  premises  were  afterwards  sold,  under  foreclosure 
of  this  mortgage,  to  one  Sibley.  Sibley  made  a  deed  to  the 
plaintiff,  Edward  Brown,  some  time  prior  to  1847;  and  Brown 
went  on  and  improved  the  premises  by  erecting  buildings 
thereon.  In  1847  he  sold  one  half  of  his  interest  to  the  plain- 
tiff, Daniel  Brown,  and  from  that  time  the  plaintiffs  were  in 
partnership.  In  1850  the  dam  in  question  was  built.  The 
jury   found  a  verdict  in    favor  of  the  defendant  James   K. 
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Bowen,  and  against  the  defendant  Wells  H.  Bowen,  in  favor 
of  the  plaintififs.  Judgment  was  accordingly  entered  against 
Wells  H.  Bowen,  who  appealed  to  a  general  term  of  the  su- 
preme court.  The  general  term  affirmed  the  judgment,  and 
he  appealed  to  this  court  Further  facta  are  stated  in  the 
opinion. 

B.  F.  Resfwrdy  tor  the  appellant 
D.  Prattf  for  the  respondents. 

By  Court,  Mullin,  J.  The  plaintiflb,  at  the  time  of  the 
erection  of  the  dam  by  the  defendants,  were  in  actual  use  and 
occupation  of  the  premises  on  which  the  mills  in  question 
were  located,  and  they  and  those  under  whom  they  claimed 
had  been  in  possession  of  the  same  for  quite  a  number  of  years 
prior  to  the  erection  of  said  dam.  It  was  proved  that  the  de- 
fendants erected  the  dam,  and  that  by  means  of  it  the  water 
had  been  set  back  upon  the  plaintiffs'  wheels,  thereby  re- 
ducing the  power  thereof,  and  injuring  the  plaintiffs'  mills.  It 
cannot  be  denied  that  if  these  were  the  only  facts  in  the  case 
the  plaintiffs  would  be  entitled  to  recover.  Each  of  the  par- 
ties had  the  right  to  use  the  waters  of  the  stream  on  his  own 
premises  for  any  purpose  for  which  it  uiight  be  legitimately 
used,  and  neither  had  the  right,  by  any  erection  on  His  own 
premises,  to  interfere  with  such  enjoyment  to  the  prejudice  of 
such  other:  Angell  on  Watercourses,  sec.  840.  The  only  ex* 
ception  to  this  rule  that  now  occurs  to  me  is,  that  where  both 
parties  draw  water  from  the  same  dam,  each  has  the  right  to 
continue  to  use  the  water,  whatever  the  effect  may  be  on  the 
other,  unless  such  other  has  acquired  by  grant  or  prescription 
the  right  to  an  exclusive  use,  or  to  use  whenever  there  is  not 
water  enough  for  both. 

The  learned  author  says  (sec.  340,  cited  mpra) :  '^  The  maxim, 
Sic  utere  fuo,  etc.,  applies  as  well  to  setting  back  the  water  of  a 
watercourse  above  the  owner's  land  in  the  natural  channel  of 

the  stream  as' it  does  to  an  actual  overflow  of  land No 

single  proprietor,  without  consent,  has  a  right  to  make  use  of 
the  flow  in  such  manner  as  will  be  to  the  prejudice  of  any 
other;  and  that  he  has  no  more  power  to  apply  it  to  a  purpose 
which  occasions  a  return  of  the  water  on  the  land  above  than 
he  has  to  cause  a  diminution  of  the  quantity  below.  He  can- 
not alter  the  level  of  the  water,  either  where  it  enters  or  where 
it  leaves  his  property." 

Bayley,  J.,  in  Saunders  v.  Nevmhan^  1  Bam.  &  Aid.  268, 
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says:  "  If  a  pereon  stopB  the  current  of  a  stream  which  has  im- 
memorially  flowed  in  a  given  direction,  and  thereby  prejudices 
another,  he  subjects  himself  to  an  action." 

''Any  impediment,"  say  the  supreme  court  of  Pennsylvania, 
''in  the  stream,  caused  by  the  defendant's  dam,  by  which  the 
{daintiff's  mill  is  stepped  fiom  grinding  in  any  state  of  the 
water,  or  is  made  to  grind  slower  or  worse  than  it  otherwise 
would,  is  an  injury  for  which  the  plaintiff  would  be  entitled 
to  damages."  But  it  is  unneeessary  to  cite  authorities;  the 
principle  has  been  recognised  too  long  to  admit  of  controversy 
at  this  day. 

The  acts  done  by  the  defendants  bdng  prima  facie  action- 
able, it  is  necessary,  in  the  next  place,  to  ascertain  whether 
the  plaintifls  could,  under  the  dreumstances,  maintain  an 
action  for  the  damages  resulting  from  ihe  injury.  Before  the 
code,  the  remedy  of  the  injured  party  was  by  an  action  on  the 
case:  Angell  on  Watercourses,  sec  3d&  That  form  of  action 
could  be  maintained  by  his  tenant  in  possession,  and  by  the 
landlord  or  reverpirner:  Id.  Title  was  not  necessary,  unless 
the  plaintiffs  sought  to  recover  full  damages  for  the  injury  to 
their  property.  From  the  very  nature  and  necessity  of  the  case 
a  temporary  occupant  must  be  entitled  to  sue;  and  as  such 
occupant  could  only  recover  damages  sufficient  to  compensate 
him  for  the  injury  sustained,  an  action  must  also  be  given  to 
the  reversioner,  or  the  party  sustaining  perhaps  the  largest 
amount  of  damages  would  be  left  remediless. 

It  follows  that  the  plaintiffs  would  be  entitled  in  this  case 
to  damages  to  an  amount  sufficient  to  indemnify  for  the  in- 
jury to  such  interest  as  he  had  in  the  premises.  But  the 
plaintiffs  in  their  complaint  allege  that  they  were  joint  own- 
ers of  the  mills,  and  they  were  bound  to  prove  it.  Possession 
is  pritna  facte  evidence  of  ownership  of  real  estate.  In  1 
Cowen  and  Hill's  Notes,  353,  it  is  said:  "  The  mere  possession 
of  property,  however  recent,  will  enable  the  occupant  to  re- 
cover or  defend  against  a  stranger  in  ejectment,  trespass,"  etc. 

But  the  defendants  showed  title  in  their  ancestor  subse- 
quent to  the  deed  from  their  ancestor  to  Messenger,  and  no 
title  is  shown  out  of  him.  It  appears,  however,  that  several 
persons  were  in  possession  after  Luther  Bowen  left  possession 
in  1836,  and  before  the  defendants  went  in.  The  defendants 
occupied  the  premises  adjoining,  and  never  made  claim  to 
the  premises  occupied  by  the  plaintiffs.  Under  these  circum* 
stances,  it  seems  to  me  that  the  law  will  presume  the  plaintifb 
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lawfully  in  poesession,  and  entitled  to  reoofor  damages  for  the 
injury  sustained  by  them. 

The  plaintiffs,  to  prevent  the  defendants  fix>m  alleging  title 
to  the  premises,  showed  that  the  defendants'  father  was  in  the 
office  at  the  time  Edward  Brown,  one  of  the  plaintiffs,  pur- 
chased the  premises  on  which  the  plaintiffs'  mills  are  located, 
and  something  was  said  in  presence  of  Bowen  about  Brown 
haying  bought  the  land.  The  witness's  impression  was  that 
Bowen  said  he  had  come  to  buy  the  land;  he  did  not  claim 
that  he  owned  it.  This  is  very  loose  evidence  on  which  to  rest 
an  estoppel;  but  it  cannot  be  said  that  it  is  not  some  evi* 
dence,  and  sufficient,  had  it  been  submitted  to  the  jury,  to 
support  a  verdict  finding  the  estoppel.  The  court  was  not  re> 
quested  to  submit  the  question  to  the  jury,  and  at  the  close  of 
the  plaintiffs'  case,  and  after  the  defendants  had  put  in  theijr 
documentary  evidence,  'Hhe  court  decided  that,  as  the  evi* 
dence  then  stood,  the  defendants  were  estopped  as  matter  of 
law  from  claiming  the  plaintiffs'  premises,  so  far  as  the  dam- 
age had  been  done  to  the  plaintiffs'  mills  by  the  dam";  to 
which  ruling  the  defendants'  counsel  excepted.  At  the  time 
this  decision  was  made,  no  question  could  be  submitted  to  the 
jury;  the  defendants  had  not  as  yet  given  any  parol  proof^ 
and  I  cannot  discover  that  the  learned  judge  decided  any- 
thing. It  was  an  intimation  to  the  defendants'  counsel  that  if 
they  did  not  give  evidence  that  would  do  away  with  the  plain- 
tiffs' evidence  on  the  subject  of  estoppel,  he  would  hold  them 
eFto^^ped.  The  direction  affected  the  rights  of  neither  party, 
and  unless  the  question  is  presented  again  in  some  other  |.art 
of  the  record,  the  defendant  must  fail  in  attacking  the  judg- 
ment on  this  branch  of  the  case.  But  the  judge  did  chaigv) 
that  the  defendants  were  estopped  fix)m  setting  up  and  relying 
upon  their  title  to  the  premises  as  a  defense  to  the  action;  to 
which  charge  the  defendants'  counsel  excepted. 

Under  this  charge  the  jury  were  not  at  liberty  to  consider 
the  question  of  estoppel  as  a  question  of  fact  They  were 
bound  to  consider  the  case  on  the  assumption  that  as  matter 
of  law  the  defendants  were  estopped  from  asserting  title  to 
the  premises.  In  this  the  court  erred.  The  question  belonged 
to  the  jury,  and  should  have  been  submitted  to  them  as  a 
question  of  fact.  But  the  defendant  acquiesced  in  its  being 
withheld,  but  insisted  the  instruction  was  wrong  as  a  legal 
proposition.  There  was  no  dispute  about  the  facts,  and  ordi- 
narily it  would  be  a  question  of  law  whether  the  fads  proved 
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established  the  propoeitioQ  to  establish  which  they  were 
proved.  And  it  was  due  to  the  court  that  his  attention  should 
have  been  called  to  the  distinctions,  if  any,  which  made  it 
peculiarly  proper  to  submit  the  question  whether  or  not  an 
estoppe?  was  proved  to  the  jury.  To  establish  an  estoppel  xit> 
paiSj  it  must  be  shown:  1.  That  the  person  sought  to  be 
estopped  has  made  an  admission  or  done  an  act^  with  the  in- 
tention  of  influencing  the  conduct  of  another,  or  that  he  had 
reason  to  believe  would  influence  his  conduct,  inconsistent 
with  the  evidence  he  proposed  to  give  or  the  title  he  proposes 
to  set  up;  2.  That  the  other  party  had  acted  upon  or  been  in- 
fluenced by  such  act  or  declaration;  3.  That  the  party  will  be 
prejudiced  by  allowing  the  truth  of  the  admission  to  be  dis- 
proved: Plumb  V.  Cattaraugus  CourUy  MtU.  Ins,  Co.j  18  N.  Y. 
392  [72  Am.  Dec.  526].  In  the  absence  of  proof  of  the  eflect 
of  the  admission  on  the  party  setting  up  the  estoppel,  it  is  for 
the  jury  to  say  whether  on  the  facts  the  several  essential  parts 
of  the  estoppel  are  proved.  It  is  quite  probable  that  had  the 
attention  of  the  court  been  so  called  to  the  reasons  why  in  this 
case  the  question  should  be  given  to  the  jury,  he  would  have 
submitted  it  to  them,  as  I  think  it  was  proper  for  him  to  da 

It  would  seem  that  the  attention  of  neither  court  nor  coun- 
sel was  drawn  on  the  trial  to  the  important  estoppel  that  was 
proved  in  the  case, — which  was  the  omission  by  the  defend- 
ants and  their  ancestor  to  assert  titie  to  the  premises  in  ques- 
tion, although  knowing  the  premises  to  belong  to  them,  and 
that  the  plaintifis,  or  one  of  them,  had  purchased  them,  and 
was  making  valuable  permanent  improvements  thereon,  in  the 
bi'Iief  that  they,  and  not  the  defendants  or  their  father,  owned 
them.  That  this  silence — this  ^jmission  to  assert  title — con- 
stitutes an  estoppel,  there  can  be  no  dispute:  Wendell  v.  Van 
Bensselaery  1  Johns.  Ch.  344;  Town  v.  Needtiam,  3  Paige,  645 
[24  Am.  Dec.  246];  Stom  v.  Barker j  6  Johns.  Ch.  166  [10 
Am.  Dec.  316];  Thompson  v,  Blanehardy  4  N.  Y.  303. 

No  evidence  can  be  given  that  can  do  away  with  the  force 
of  the  estoppel,  and  a  new  trial  will  not  be  granted  when  it  is 
seen  that  tiie  facts  cannot  be  changed,  and  the  fact  proved  is 
conclusive  of  the  case. 

Unless  some  error  can  be  found,  other  than  the  omission  ta 
submit  the  question  of  estoppel  to  the  jury,  the  judgment 
should  be  affirmed. 

If  the  defendants  were  estopped,  then  the  plaintiffs  wert 
entitled  to  damages  as  owners  of  the  premises. 
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The  appellant's  counsel  moTed  tar  a  nonsuit  on  five  grounds: 
1.  That  no  cause  of  action  had  been  proved  against  James  K. 
Bowen,  and  he  should  be  discharged;  2.  A  joint  action  for  the 
matters  sued  for  cannot  be  sustained,  even  though  separate 
factions  might  be  brought;  8.  The  deeds  under  which  the 
plaintiffs  claim  are  void,  because  Luther  Bowen  or  the  defend- 
ants were  in  the  adverse  possession;  4.  There  is  no  evidence 
that  the  plaintiffs*  deeds  cover  the  premises  in  question; 
&.  The  plaintiflh  gave  permissioin  to  build  the  dam,  and  caii- 
not^  therefore,  maint4iin  trespass  or  trover. 

The  motion  was  overruled,  and  the  defendants'  counsel  ex* 
oepted. 

But  two  of  these  grounds  are  relied  on  by  the  appellants  in 
ttiis  court  Those  are  the  second  and  fifth,  and  these  alone 
require  attention::  L  Edward  Brown  is  the  person  who  made 
the  purchase  of  the  premises  some  time  prior  to  1847,  and 
went  on  and  improved  them  by  erecting  buildings  thereon. 
In  1847  he  sold  half  to  the  other  plaintiff,  and  from  that  tim^ 
they  had  been  in  partnership.  In  1850  the  wing-dam  in 
question  was  built  It  was  by  means  of  that  erection  the 
plaintiffs  were  damnified.  It  is  a  mistake,  therefore,  to  say 
that  the  plaintiffs  did  not  jointly  sustain  injury.  There  was 
no  separate  injury.  2.  That  the  dam  was  built  with  the  con- 
sent of  the  plaintifiisu 

It  is  true,  the  dam  was  built  with  the  assent  of  the  plaintiffs, 
and  it  is  quite  probable  one  of  them  may  have  aided  in  the 
w^ork.  But  it  is  to  be  borne  in  mind  that  the  defendants 
needed  no  consent  from  the  plaintiffs  to  authorize  them  to 
build  a  dam  on  their  own  side  of  the  river  on  their  own  land, 
provided  that  such  dam  cajped  no  damage  to  the  plaintiffs' 
property.  If  a  temporary  suspension  of  the  mills  was  neces- 
sary in  order  to  enable  the  defendants  to  perform  the  work, 
the  plaintiffs'  consent  would  be  needed.  If  the  defendants 
proposed  to  so  build  the  dam  as  to  set  the  water  back  on  the 
plaintiffs'  wheels,  it  is  difficult  to  comprehend  why  the  plain- 
tiffs should  not  only  consent  to  the  erection  of  the  dam,  but 
aid  in  the  work,  without  consideration,  or  even  a  motive  for  so 
doing.  The  probability  is,  and  the  jury  have  found  the  fact 
to  be,  that  the  consent  and  aid  of  the  plaintiffs  were  given  on 
the  condition  that  the  work  should  be  so  done  as  not  to  injure 
the  plaintiffs.  There  would  not  seem  to  be  any  difficulty  in 
so  dpuig  it,  had  the  defendants  been  disposed  to  so  do  the 
work.     By  clearing  out  the  new  channel,  into  which  the  water 
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was  thereafter  to  flow,  backwater  could  have  been  as  effectu- 
ally prevented  as  by  continuing  it  in  the  old  channel.  The 
work  of  clearing  the  new  channel  was  only  partially  carried 
out,  and  the  result  was  as  might  have  been  anticipated  it 
would  be;  the  current  was  impeded,  the  water  did  not  flow  ofi^ 
and  as  a  consequence,  set  back  on  the  plaintiffs'  wheels.  It 
is  quite  obvious,  also,  that  the  mischief  would  be  constantly 
aggravated.  The  earth  and  stone  brought  down  by  the  cur* 
rent  would  have  a  tendency  to  deposit  itself  as  soon  as  the 
force  of  the  current  was  lessened,  and  thus  in  a  short  time  the 
bed  of  the  stream  filled,  and  the  injury  from  backwater 
permanently  increased.  The  condition  on  which  the  consent 
was  given  not  being  performed,  the  consent  or  license  was  no 
longer  binding  on  the  plaintiffs,  and  the  dam  from  that  time 
became  a  nuisance^  and  the  defendants  liable  for  the  injury  it 
caused  the  plaintifb. 

It  is  said  that  the  remedy  of  the  plaintiffs  is  an  action  for 
breach  of  the  agreement  by  tiie  plaintiffs  to  so  build  the  dam 
as  not  to  injure  the  plaintiffs.  Technicallyi  there  was  no  such 
agreement;  although,  doubtiess,  the  law  might  imply  one  if  it 
was  necessary  to  prevent  injustice,  but  the  parties  did  not  un- 
derstand that  the  rights  of  either  party  rested  in  agreement. 
The  acts  and  assent  of  the  plaintiffs  might  be  considered  a 
parol  license  on  condition,  which  condition  has  never  been  per* 
formed,  and  hence  the  license  fiails.  But  the  facts  proved  do 
not  even  make  a  case  of  parol  license.  A  license  is  a  bare 
authority  to  do  a  certain  act,  or  series  of  acts,  upon  another's 
lands,  without  possessing  any  interest  therein:  Angell  on  Waters 
courses,  sec.  285. 

The  consent,  then,  of  the  plaintiffs,  and  rendering  aid  in  the 
work,  can  only  operate  against  them  by  way  of  estoppel;  and 
it  cannot  thus  operate^  because  of  the  express  condition  on 
which  such  aid  and  assent  wece  given.  It  seems  to  me,  there- 
fore, that  the  nonsuit  was  properly  refused. 

If  the  foregoing  views  are  conect,  th^  dispose  of  all  the 
questions  presented  by  the  appellant's  counsel. 

My  conduuoBSy  then,  are:  1.  That  on  the  evidence,  the 
plaintiffs  ar&  o^mers  of  iha  mills  in  question;  2.  That  by  the 
wrongful  acts  of  one  of  the  defendants,  ixijury  has  been  done 
to  said  plaintiffb;  8.  That  if,  on  the  evidence,  ownership  by 
the  defendants  is  proved,  yet  the  plaintiffs  are  entitled  to  re* 
cover  OB  tiieir  ptesomid.lBiK&l  possession  of  the  mills,  even  if 
such  possession  is  to  be  fawsumed  to  be  as  teaantoof  the  de- 
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feudanto;  4.  But  the  defendants  are  eetoiyped  from  disputing 
the  ownership  of  the  plaintifib  by  reason  of  their  omission  to 
assert  title  to  the  lands,  knowing  that  the  plaintiffs  were 
acquiring  title  to  them,  and  making  ezpensiYe  improvements 
thereon,  as  owners,  in  ignorance  of  any  claim  thereto  by  the 
defendants;  5.  That  the  foregoing  ground  of  estc^pd  is  so 
clearly  established,  and  so  conclusive  on  the  defendants,  thai 
it  would  be  useless  to  send  the  case  back  for  a  new  trial; 
6.  But  if  the  judges  are  of  opinion  that  the  case  must  rest  here, 
on  the  gpx>und  of  estoppel  taken  in  the  court  below,  and  that 
the  others  not  being  suggested,  these  cannot  be  considered 
here,  then  I  am  of  the  opinion  that  although  technically  it 
was  the  duty  of  the  defendant  to  have  requested  the  court  to 
submit  the  question  of  estoppel  to  the  jury,  yet  the  evidence  is 
so  slight  on  the  question  that  I  would  be  in  fiftvor  of  ordering  a 
new  trial  on  that  ground  alone;  7.  Not  discovering  any  answer 
to  the  other  ground  of  eB^appel^  I  am  in  &VQr  of  a£Brming  the 
judgment,  with  costs. 

All  the  judges  conoumd. 
Judgment  affirmed. 


RiPABiAH  Pbopbikiob's  BiDHT io Uss WidM  ov SimiAici  BmDmiBw. 
GekMl^  79  Am.  Dea  636^  and  note  oouidefiiig  the  Milijaeti  Dttnb  t.  Wkm^ 
low,  81  Id.  673;  Hhodea  y.  WkMead,  84  Id.  6S1.  MOl-owiMKi  npon  tlie  baakt 
of  an  ounaTigaUe  stream  are  entitled  to  tho  vninternipted  flow  of  tho  water 
in  the  channel  of  the  stream,  contignoas  to  their  respeotiye  premises^  as  it  had 
been  accnstomed  to  flow:  Smith  y.  C%  qf  Boekeder^  92  N.  T.  473;  Imt  a  li- 
parian  proprietor  is  entitled  to  a  reasonable  use  of  the  stream:  State  t.  i^itf- 
tn^er,  33  IncL  406;  Dodge  y.  Berriff  26  Hun,  247;  so  a  ponder  of  waters  has  a 
til^t  to  make  any  nse  thereof  not  inconsistent  with  the  rights  of  the  ownen 
below:  Myer  y.  Wkitaier,  66  How.  Pr.  883;  &  C,  6  Abb.  N.  C  181.  The 
principal  case  is  cited  to  the  foregoing  pointa. 

Owner  or  Dam  mat  bi  Liablb  loa  Fu>wnra  Back  Watui:  ifcCbf  t. 
DatUetj,  67  Am.  Dea  680,  and  note  disonssing  the  mbjeot;  BaaeeU  t.  SoMmry 
Momitfaetwrkm  Co.,  82  Id.  179. 

EsTOPPVL  nr  Pais,  whin  Abisis:  See  Dreio  y.  GmbdH  80  Am.  Deo.  18S| 
Driskdly.  Maieer,  80 Id.  106;  Stine^/Mir.  i^mertom  83 Id.  624;  ir&Kf&y.Oina- 
day,SSId.  848;  Bay  v.  ifcifiiKiy,  83  Id.  822;  Beardeieyr.  Foot,  84  IcL  408^ 
and  the  notes  to  these  oases.  An  estoppel  In  paU  is  constitnted  hy  a  reprsi 
sentation  made,  or  act  done,  with  the  knowledge  that  it  might  be  aoted  npoa* 
and  snbseqnent  action  upon  the  faith  of  it  to  snoh  an  extent  that  it  would  bt 
prodnctiye  of  injniy  if  allowed  to  be  retraoted:  Armowr  y.  Mkhigam  Omtml 
B.  B.,  66  N.  T.  123;  Fhmegan  y.  (%rmiA0r,47  Id.  600;  JlaOery.  Pomlir,  6f 
Id.  336;  Vktor  y.  IntematiowU  Na»,  Co.,  13  Jones  &  &  143;  Madooi^  y.  Toamg. 
2  Hon,  666;  &  0.,  6  Thomp.  &  a  11^  |wr  Ifnller,  J.,  disseating;  and  em 
Oraham  v.  FUegerald,  4  Daly,  181.    The  principal  oase  is  cited  to  this 
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Man;  and  ths  role  aj^^lied  in  Itimdge  t.  Baiar^  67  K.  T.  220^  to  »  oaie  iHiert 
opfliiditiizM  wwd  mftda  oo  the  land  oo  the  faith  of  the  owner^s  repreaenta- 
tiooa;  hat  aee  Witemem  t.  Ludttk^fer,  84  Id.  89,  40;  and  in  2£aUam  y.  Yatmg^ 
t  fion,  MS;  &  a*  6  Thompu  ft  C  1 14»  to  the  niatter  of  the  title  itaelf.  If  nol 
pnJncUeed  hj  the  tntth,  »  penon  cannot  set  np  an  estoppel:  Rpdtr  ▼•  Com^ 
wowtwiiM  #1  /ml  ODb»  62  Bart.  449,  referring  to  the  principal  oaee. 

Turn  nuHOirAL  qasb  u  auo  oitbd  in  ifl27er  v.  Limg  itbmd  R.  it.*  OHob, 
196^  to  the  point  that  poieearion  of  land  is  aofficient  to  enahle  a  party  to  re- 
eof«r  againal  a  defendant  in  treepaaa;  and  in  AdemM  t.  Oweeer,  87  M.  T.  428^ 
te  the  pQiBt  Hint  a  mdvuice  nay  he  lawfully  abated. 


KiosABLS  V.  Nhw  York  Central  B.  B.  Ca 

no  Xnw  TOBK,  0611 

Aor  ov  OoD^  BzmiTDia  Oraoioir  Gabbier  tbom  Lubeutt  iob  Lumcr  m 
OB  Loai  ov  GooM^  ia  an  aot  oonaainned  ezduiyely  Xtj  aaAnral  oaoiw^ 
•seh  aa  eoold  not  be  prevented  by  hnman  oare^  akill.  and  lonaight.  Pet 
Wrifl^t^  J. 

Aor  or  Gos^  lo  Bxodbb  Ookiiob  CABBisBy  must  bb  Solb  avu  Immmduxb 
Gaubb  ov  Ih jubt.  If  there  be  any  oo-operation  of  man,  or  any  ad- 
mixtore  el  homan  maana,  the  injvry  ianot^  in  a  bgal  aenaa^  an  act  of 
God.    Per  Wright^  J. 

OonfMOir  Oabbibb  is  RaBFOirsiBLB  i«tt  All  Ivjuriis  to  Goom  intmated 
to  him  for  transportation  while  under  hta  cam  and  eontnl,  except  hi- 
Jnriea  oaneed  by  aot  of  God  or  pnblio  eoendea. 

Oamiov  Cabbixb  n  Rbspohsiblb  vob  Ixjubt  to  Goom  bt  Act  or  Goih 
if  he  departa  from  his  line  of  dnty,  and  while  thna  in  faolt^  and  in  eon- 
aeqneaoe  of  that  faulty  the  goods  are  injored  Iqran  aot  ol  God»  which 
woold  not  otherwiM  haTO  prodnoed  the  injury. 

OmiMON  Cabbibb  is  undbb  Dutt  to  Fobwabd  Ixmbdiatblt  Goom  Rb- 
cxivxD  bt  It  from  a  connecting  line  to  be  transported  to  the  ownei% 
and  cannot  justify  a  detention  on  the  ground  that  by  its  regnlaticos 
goods  receiyed  from  a  connecting  line  are  not  to  be  forwarded  vntil  the 
receipt  of  a  bill  of  back  charges^  and  that  no  sooh  bill  aooompanied  the 
goods. 

OomioH  Cabbibb  d  RBSPOHapLB  bob  Injubt  to  Goom  bt  Aot  or  G<hi^ 
where  the  goods  were  exposed  to  injury  by  the  carrier'a  inexooaable  de- 
tention. 

Action  against  the  defendant  as  a  common  oanier.  The 
fiuste  are  fully  stated  in  the  opinions. 

a.  T,  FairchOd,  for  the  appellant 

C.  K.  Smithj  for  the  respondent. 

By  Court,  Wright,  J.  The  duty  and  liability  of  a  carrier  be- 
gins when  the  goods  are  received  into  his  custody  lor  transport 
tation,  and  ends  when  they  are  securely  and  safely  carried  and 
delivered  to  the  owner.    He  is  responsible  for  every  ifijury  sua- 
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tained  by  them  occasioned  by  any  means  wEaterer,  except  only 
the  act  of  God  or  the  pubKc  enemies.  On  the  5th  of  Feb- 
ruary, 1857,  the  defendants,  as  carriers,  and  not  as  warehouse- 
men,  received  at  Albany,  to  be  transported  to  Bochester,  a 
box  containing  cloths  and  Telvets  belonging  to  the  plaintifby 
and  twelve  days  afterwards  delivered  the  property  at  Roches- 
ter in  a  wet  and  damaged  condition.  For  this  injury  they 
were  liable,  unless  it  was  occasioned  by  one  or  the  other  of 
the  causes  which  legally  excuse  them.  A  ground  of  defense 
was,  that  the  injury  was  by  the  act  of  Qod,  and  not  by  or 
through  any  negligence  on  their  part.  If  the  damages  re- 
sulted from  '^  the  act  of  Grod  "  spoken  of  in  the  law  of  car- 
riers, and  the  defendants  were  without  fault,  the  court  below 
was  wrong  in  adjudging  them  Uable.  This  is  the  principal,  if 
not  the  only,  question  in  the  case. 

There  was  no  conflicting  evidence,  and  neither  party  asked 
to  go  to  the  jury  on  any  disputed  fact.  We  are  to  see,  then, 
what  the  case  was  as  the  evidence  presented  it  The  box  con- 
taining the  goods  damaged  was  one  of  three  purchased  together 
in  the  c.ty  of  New  York,  about  the  1st  of  February,  by  the 
plaintiffs,  who  were  merchants  at  Rochester.  Two  of  the 
boxes  came  to  the  plaintifis'  hands  over  the  defendants'  rail- 
road, not  later  than  the  7th  of  February.  The  defendants  ad- 
mit that  the  three  boxes  were  delivered  to  them  at  Albany 
on  the  5th  of  February,  to  be  transported  to  the  city  of 
Rochester;  and  the  inference  is  almost  irresistible  that  two  of 
them  were  at  once  forwarded,  and  the  third,  by  the  negligence 
of  the  defendants'  employees,  left  behind.  The  excuse  offered 
for  not  forwarding  the  injured  parcel  was,  that  no  biU  of 
charges  for  transportation  by  the  Hudson  River  Railroad  Com- 
pany accompanied  it,  and  that  it  was  one  of  the  defendants' 
regulations,  known  to  the  latter  company,  to  receive  firom  it 
goods  to  be  forwarded,  but  not  to  forward  them  until  bills  of 
back  charges  were  furnished.  It  was  not  shown  that  there 
were  any  back  charges,  and  some  days  after  the  goods  had 
been  damaged  the  defendants  forwarded  them  without  any 
expense  bill.  The  defendants  had  at  Albany  ei^t  buUdings 
for  the  reception  of  freight  to  be  carried,  in  one  of  which  the 
damaged  box  was  deposited.  These  buildings  were  situated 
near  the  docks  tqion  Hudson  Biv«r,  and  not,  as  subsequently 
appeared,  out  of  the  reach  of  a  rise  of  water  by  damming  tfai 
river  with  ice  below  the  city  in  time  of  a  freshet  Oa  the  8lli 
of  February,  and  after  the  goods  had  beea  in  pngBSwhwi  of  the 
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carrier  three  days  at  least,  one  of  these  freshets,  not  UQeom- 
mon  in  the  upper  aonroes  and  tributaries  of  the  Hudson  and 
at  Albany,  occuned,  breaUng  up  the  ice  in  the  river,  creating 
an  ice  obstmction  at  the  overslan^  and  setting  the  increased 
volume  of  water  back  upon  the  lower  streets  of  the  city* 
There  had  been  slight  incQcations  of  this  freshet  at  Albany 
the  day  before,  but  whether  there  had  been  on  Sunday  (on  the 
might  of  which  the  flood  reached  its  height),  the  case  does  not 
disclose.  It  is  reasonable  to  presume  that  this  must  have 
been  the  case,  as  the  water  was  rapidly  rising  at  ten  o'clock 
that  night,  and  at  twelve  o'dodc  had  reached  the  defendants' 
freight-houses,  which  were  some  thirteen  feet  above  the  ordi- 
nary tides  in  the  river,  and  before  it  subsided,  which  was 
eight  boors  afterwards,  had  risen  four  feet  in  one  of  the  build- 
ings. This  rise  of  water  was  an  unusual  and  extraordinary 
one,  the  like  of  which  had  occurred  at  no  ]>eriod  for  thirty 
years  preriously.  Except  as  i^ainst  such  a  rise,  the  freight- 
house  of  the  defendants  was  a  safe  and  secure  place  to  keep 
and  protect  goods,  and  at  no  time  for  thirty  years  had  there 
been  any  rise  or  flood  that  would  have  damaged  the  plaintiffii' 
goods  in  the  freight-buildings  in  which  they  were  deposited. 
The  goods  were  wet  by  this  rise  of  the  water  and  damaged. 
It  seems  that  the  defendants  took  no  steps  to  protect  the  prop- 
erty against  the  probable  eflects  of  the  rise  after  it  had  com- 
menced, until  about  twelve  o'clock  on  Sunday  night,  when 
their  freight  agent  was  first  apprised  by  another  employee  that 
the  river  was  rising  rapidly  towards  the  freight-house;  but  it 
appears  quite  clear  that  if  at  this  time  anything  had  been 
done  in  that  direction  the  plaintiffs'  goods  would  have  escaped 
injury  from  the  water.  The  freight  agent  did  not  go  or  send 
any  person  into  building  '^B,"  where  the  goods  were,  on  first 
visiting  the  freight-house,  and  the  reason  assigned  was,  that 
the  building  was  surrounded  by  water.  About  one  o'clock  in 
the  morning  the  water  began  falling,  and  fell  three  feet  in  half 
an  hour.  It  had  then  risen  but  a  little  over  the  floor  in  build- 
ing ^'  B."  Had  the  men  at  that  time  sent  to  the  building 
raised  the  plaintiffs'  box  of  goods  from  the  floor,  no  injury 
would  have  occurred.  Nothing,  however,  of  the  kind  was 
done.  The  direction  was  to"t>lsce  the  cars  along  by  the  floon 
of  the  freight-house,  and  load  in  the  goods,  but  this  was  im» 
practicable,  because  the  tracks  were  blocked  up  with  ice. 
Shortly  thereafter  the  water  commenced  rising  again,  and 
continued  to  rise  until  seven  or  eight  o'clock  in  the  momingi 
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at  which  latter  time  it  was  about  four  feet  in  height  in  build- 
ing "B."  During  this  period,  and  while  they  were  able  to 
work  there,  some  of  the  defendants'  employees  were  engaged 
in  raising  the  freight  from  the  floor  of  the  building.  They 
laid  the  plaintiffs'  box  of  goods  on  a  piece  of  boiler  iron  placed 
across  two  barrels  standing  on  end;  which,  if  the  same  thing 
had  been  done  before  the  second  rise  of  water,  would  doubt- 
less have  avoided  the  injury. 

This  was,  in  substance,  the  case  disclosed,  and  the  question 
recurs  whether  the  judge  erred  in  holding  the  defendants  liable. 
In  other  words,  whether  the  defendants,  as  carriers,  brought 
themselves  within  one  of  the  two  exceptions  to  their  legal  lia- 
bilty.  What  is  precisely  meant  by  the  expression  ''act  of 
God,"  as  used  in  the  case  of  carriers,  has  undergone  discus- 
sion, but  it  is  agreed  that  the  notion  of  exception  is  those 
losses  and  injuries  occasioned  exclusively  by  natural  causes, 
such  as  could  not  be  prevented  by  human  care,  skill,  and  fore- 
sight. All  the  cases  agree  in  requiring  the  entire  exclusion  of 
human  agency  from  the  cause  of  the  iojuiy  or  loss.  If  the 
loss  or  injury  happen  in  any  way  through  the  agency  of  man, 
it  cannot  be  considered  the  act  of  God;  nor  even  if  the  act  or 
negligence  of  man  contributes  to  bring  or  leave  the  goods  of 
the  carrier  under  the  operation  of  natural  causes  that  work 
their  injury,  is  he  excused.  In  short,  to  excuse  the  carrier, 
the  act  of  Gk)d,  or  vis  divina^  must  be  the  sole  and  immedi- 
ate cause  of  the  injury.  If  there  be  any  co-operation  of  man, 
or  any  admixture  of  human  means,  the  injury  is  not,  in  a 
legal  sense,  the  act  of  God:  McArtkur  v.  Sean^  21  Wend.  190; 
Merrill  v.  Earle^  81  Barb.  88;  affirmed  in  this  court,  Merritt  v. 
EarUy  29  N.  Y.  115;  Smilh  v.  Shepherd^  cited  in  Abbott  on 
Shipping,  383;  Trenl  Navigalion  Co.  v.  Woody  8  Esp.  127: 
Forward  v.  Pillardy  1  Term  Rep.  27;  Campbdl  v.  Morse^  1 
Harp.  468;  McHenry  y.  Railroad  Co.y  4  Harr.  (Del.)  448; 
Siordet  v.  HaU^  4  Bing.  607;  New  Brv/nstoick  Steamboat  Co,  v. 
Tiers,  24  N.  J.  L.  697  [64  Am.  Dec.  894];  Edwards  on  Bail- 
ments, 454;  Angell  on  Carriers,  sec.  156. 

The  goods  were  damaged  in  this  case  in  consequence  of  a 
freshet  in  the  Hudson  River,  on  the  8th  and  9th  of  February. 
The  ice  was  broken  up,  and  lodged  in  the  channel  of  the  river, 
oreating  an  obstruction  to  the  flow  of  the  water,  and  setting  it 
back  upon  the  lower  part  of  the  city,  so  that  the  rise  was,  in 
part  at  least,  the  result  of  the  obstruction.  The  combined  in- 
fluences of  the  freshet  and  obstruction  produced  the  rise  of 
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water  which  wet  the  plaintiffs'  goods.  They  were  natural 
causes,  of  which  the  injury  was  not  the  direct  but  the  remot# 
consequence.  Passing  by,  however,  the  question  of  remoteness 
of  cause  and  effect,  and  attributing  the  damage  directly  to  the 
rising  of  the  water  in  the  river,  was  such  damage  the  act  of 
God,  in  the  legal  sense  of  the  term?  On  this  point,  I  cannot 
entertain  a  doubt.  There  was  too  much  of  negligence  on  the 
part  of  the  defendants,  and  too  much  of  human  agency  create 
ing  or  entering  into  the  cause  of  the  disaster,  to  bring  the  case 
within  the  exception  to  the  carrier's  absolute  liability  for  the 
safety  of  property  which  he  undertakes  to  carry.  It  was 
shown  that  there  was  a  flood,  —  no  unusual  event  at  Albany^ 
—  which,  in  the  nature  of  things,  could  not  have  been  suddea 
and  unforeseen,  and  the  goods  in  question,  being  exposed  to  its 
effects,  were  ix^ured.  It  is  said  to  have  been  an  extraordinary 
flood,  the  like  of  which  had  not  occurred  at  Albany  for  thirty 
years  previously.  But  suppose  this  were  so;  if  the  injury 
which  the  flood  occasioned  could  have  been  avoided  or  pre- 
vented,  or  if  the  act  or  negligence  of  the  defendants  contributed 
(o  bring  the  property  under  the  operation  of  the  flood,  or  entered 
into  the  cause  of  the  disaster,  the  injury  cannot  be  considered 
the  act  of  God.  This  cannot  be  done  in  any  case,  though  the 
iiyury  proceed  directly  from  natural  causes,  where  it  might 
have  been  avoided  by  human  prudence  and  foresight,  or  where 
human  agency  creates  or  enters  into  the  cause  of  mischief. 
This  extraordinary  flood  neither  could  or  would  have  injured 
the  goods  of  the  plaintiffs  had  not  the  defendants,  by  their 
piior  act  or  negligence,  placed  them  in  a  situation  to  be  af- 
fected by  it.  And  so,  also,  the  flood  might  have  been  fore- 
seen, its  effects  averted,  and  the  goods  secured  and  saved,  by 
the  exercise  of  even  ordinary  care,  skill,  and  foresight  by  the 
company  or  its  servants.  Had  the  company  received  the 
goods  and  deposited  them  outside  instead  of  inside  of  their 
freight-house,  and  they  had  been  injured  by  rain,  this  in  a  cer- 
tain sense  would  have  been  an  injury  by  an  act  of  God,  but 
no  one  would  pretend  that  the  company  was  not  liable.  A 
carrier  is  always  liable  for  injuries  resulting  from  his  own 
negligence.  Can  it  make  any  difference  that  the  goods  were 
in  a  freight-house  that  the  experience  of  this  freshet  showed 
was  located  in  a  dangerous  place,  and  the  property  in  it  in 
danger  of  destruction  in  times  of  high  water?  I  think  not  It 
the  defendants  misjudged  in  locating  and  erecting  the  build* 
ing  for  the  deposit  of  freight  to  be  carried,  and  they  placed  it 
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within  the  reach  of  any  possible  effects  of  freshets,  the  fault 
was  their  own.  It  was  not  ordinary,  but  extraordinary,  pm- 
dence  whidi  they  were  bound  to  exercise  in  guarding  against 
the  effects  of  any  freshet  that  might  possibly  occur.  Had  the 
defendants  left  the  goods  in  the  open  air,  AiUy  believing  that 
it  would  not  rain,  and  they  had  been  injured  by  a  storm,  no 
one  would  doubt  their  liability;  but  I  think  such  liability  not 
more  apparent  than  when  they  exposed  tiiem  to  the  effects  of 
a  freshet  in  a  freight-house  within  its  reach,  which  they  be- 
lieved to  be  a  safe  place. 

Suppose,  however,  the  defendants  were  not  guilty  of  negli- 
gence  in  placing  their  freight-house  so  near  the  river  as  not  to 
have  been  out  of  the  reach  of  this  particular  flood,  still  it  was 
an  act  of  theirs,  and  without  which,  and  the  further  act  of 
putting  the  goods  in  it,  no  injury  would  have  resulted.  Had 
it  not  been  for  human  intervention  no  injury  would  have 
occurred  by  the  rise  of  water.  It  is  not  enough  that  the  act 
of  Ood  which  shall  excuse  the  carrier  is  a  means,  alUiough 
not  the  direct  and  exclusive  means,  by  which  loss  or  injury 
is  produced.  In  Smith  v.  Shepherd,  cited  in  Abbott  on  Ship- 
ping, 883,  where  there  was  no  actual  negligence  on  the  side  of 
tho  defendant,  the  loss  happened  in  this  way:  Just  before  the 
defendant's  vessel  reached  the  harbor  of  Hull,  a  bank  there, 
formerly  shelving,  had  bet-.n  rendered  precipitous  by  a  great 
flood,  where  a  vessel  sunk  by  getting  on  the  bank,  having  a 
floating  mast  tied  to  her.  The  defendant's  vessel  striking  the 
mast  was  forced  towards  the  bank,  where,  owing  to  a  change 
in  the  bank  occasioned  by  the  flood,  the  loss  happened.  The 
ratural  cause — the  act  of  Ghxl  in  changing  the  bank — was 
laid  out  of  the  question  as  not  being  the  immediate  cause,  and 
therefore  furnishing  no  excuse.  The  fastening  of  the  mast,  if 
not  the  sinking  of  the  ship  to  which  it  was  attached,  were  the 
only  remaining  causes,  and  one,  if  not  both,  were  obstructiona 
placed  there  by  human  agency.  In  McArthur  v.  Settrsy  21 
Wend.  190,  human  agency  intervened  to  produce  the  loss,  and 
the  carrier  was  held  responsible.  Judge  Cowen,  in  an  able  ' 
opinion,  considers  the  meaning  of  the  phrase  "act  of  Gk}d,"  as 
applied  to  a  carrier's  liability,  and  reaches  the  conclusion  that 
it  is  restricted  to  the  act  of  nature,  and  implies  the  entire  ex- 
clusion of  all  human  agency,  whether  of  the  carrier  or  of  third 
persons.  "  No  matter,"  he  says, "  what  degree  of  prudence  may 
be  exercised  by  the  carrier  and  his  servants,  although  the  de- 
lusion by  which  it  is  bafSed,  or  the  force  by  which  it  is  over* 
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come,  be  ineyitable)  yet  if  it  be  the  result  of  huxxum  meane  the 
earner  ie  reeponsible."  In  CampbeU  ▼.  Money  1  Harp.  468| 
where  the  wagon  of  the  defendant,  who  was  a  oopiroon  carrier, 
in  which  he  was  carrying  goods  for  hire,  stuck  {ast  in  fording 
a  creek,  and  the  water  rising  suddenly  damaged  the  goods,  it 
wtLB  adjudged  that  the  defendant  was  liable  for  the  damage  so 
occasioned;  for  though  the  rising  of  the  water  was  caused  by 
the  act  of  God,  the  placing  of  the  goods  in  that  situation  was 
the  act  ci  man. 

Again:  the  carrier  is  always  liable  for  an  ii^ury  resulting 
from  his  own  negligence;  and  when  that  intervenes,  he  cannot 
discharge  himself  by  showing  that  it  was  occasioned  by  one  of 
those  occurrences  which  are  termed  the  "act  of  Qod."  If  by 
his  negligence  property  committed  to  him  is  brought  under  Um 
operation  of  natural  causes  that  work  its  destruction,  or  is  ex- 
posed to  such  cause  of  loss,  he  is  responsible.  So,  also,  if  but 
for  his  neglect  the  injury  would  have  been  avoided.  In  the 
present  case  it  plainly  appears  that  but  for  the  misconduct 
and  negligence  of  the  defendants  no  injury  would  have  hap* 
pened  to  the  plaintiffs'  goods.  They  detained  the  goods  at 
Albany,  without  any  reasonable  excuse,  until  the  flood  came 
upon  the  lower  part  of  the  city,  and  then  exposed  them  to  its> 
effects.  It  is  not  to  be  presumed  that  so  extraordinary  a  flood 
as  inundated  the  wharves  and  lower  streets  of  the  city  on  the 
8th  and  9th  of  February  could  have  not  been  foreseen,  and 
its  effects  upon  the  plaintiffs'  property  avoided.  It  must  of 
necessity  have  taken  some  time  for  the  fireshet  to  have  accu- 
mulated force  enough  to  break  up  the  ioe^  pile  it  up  on  the 
overslaugh,  and  inundate  the  city.  That  the  flood  came  sud- 
denly and  without  warning,  or  that  there  were  no  previous 
indications  of  the  freshet,  is  not  to  be  supposed.  Yet  no  steps 
were  taken  to  avoid  its  injurious  effects  upon  goods  deposited 
in  the  defendants'  freight-houses  until  the  water  had  reached 
the  streets  surrounding  the  houses.  But  even  then  it  was  not 
too  late  to  have  prevented  the  injury.  The  water  had  not 
reached  the  goods  of  the  plaintifBs,  aiMl  if  then  they  had  been 
attended  to  would  have  been  saved  from  being  damaged.  The 
defendants'  employees  made  no  effort  in  that  direction.  Their 
freight  agent,  after  waiting  until  the  water  surrounded  the 
building  in  which  the  goods  were  before  visiting  tbe  scene  of 
the  disaster,  assigns  that  as  a  reason  for  not  going  himself  or 
sending  men  to  raise  or  remove  the  goods  in  that  building.  Ha 
remained  about  an  hour  in  another  building,  doing  nothing, 
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%vhcn  tho  water  commenced  falling,  and  fell  three  feet  in  half 
an  hoar.  Laborers  were  then  sent  to  the  building  where  the 
plaintiffs'  box  was  deposited.  The  goods  had  not  been  dam- 
aged at  this  time,  and  had  the  box  been  raised  from  the  floor, 
as  it  afterwards  appears  to  have  been,  the  goods  would  have 
escaped  injury.  But  nothing  was  done  to  secure  them.  About 
twenty  minutes  after  one  o'clock  the  water  commenced  rising 
again,  and  continued  to  rise  until  seven  or  eight  o'clock  in  the 
morning.  This  rise  must  have  been  comparatively  slow,  for 
it  took  seven  hours  to  raise  the  water  less  than  a  foot  in  depth 
<.)n  tho  floor  of  the  building  where  the  damaged  goods  were. 
During  all  this  time,  and  while  the  water  was  rising,  no  effort 
was  made  to  secure  the  goods  against  injury;  at  least,  not  until 
it  had  occurred.  Men  did  get  into  the  building  about  the  time 
t!ic  water  commenced  rising  the  second  time,  and  the  rising 
water  should  have  warned  them  to  do  what  was  subsequently 
done  after  the  goods  had  received  the  injury,  namely,  place 
tlic;  box  upon  the  barrels  two  and  a  half  feet  above  the  floor. 
80  that  there  was  opportunity  enough,  if  it  had  been  improved, 
even  after  the  defendants'  employees  reached  the  fireighlrhouse, 
to  have  secured  and  protected  the  property  in  question  from  in- 
jury. The  defendants,  by  their  own  act  or  neglect,  detained  or 
brought  "the  goods  under  the  operation  of  the  freshet,  or  natural 
cause;  they  negligently  failed  to  foresee  the  freshet  in  time  to 
have  taken  them  beyond  its  reach;  and  after  the  freshet  had 
appeared,  though  there  was  then  sufficient  time  to  secure  them 
against  injury,  neglected  to  do  so.  Under  these  circumstances, 
it  cannot  be  reasonably  pretended  that  the  defendants,  as 
carriers,  were  excused  from  liability.  To  have  excused  them, 
the  damage  must  have  been  exclusively  the  result  of  an  act  of 
Crod,  and  entirely  free  from  the  co-operation  of  man,  which  was 
not  the  case.  By  the  acts  or  negligent  conduct  of  the  defend- 
ants,  or  the  admixture  of  human  means,  the  goods  were  brought 
under  the  operation  of  an  act  of  God  which  worked  the  injury; 
and  even  the  injury  might  have  been  avoided  by  ordinary 
care,  prudence,  and  foresight  A  carrier  cannot  fold  his  arms 
when  property  is  intrusted  to  him,  and  because  it  is  subjected 
to  natural  causes  that  may  work  its  destruction,  make  no 
effort  to  save  or  protect  it  from  such  causes  or  agencies,  and 
then  claim  to  be  exempted  from  liability.  An  injury  occur- 
ring under  the  circumstances  which  this  case  discloses  is  in 
uu  legal  sense  an  injury  caused  by  the  act  of  God. 

Another  ground  on  which  the  judge  was  requested  to  direot 
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a  verdict  for  the  defendants  was,  that  the  box  of  goods,  at  the 
time  the  injury  was  sustained,  was  in  their  possession  in  the 
character  of  warehousemen,  and  not  as  common  carriers  of 
goods.  There  is  nothing  in  this  point  The  defendants,  in 
their  stipulation,  admitted  that  ihej  were  common  carriers, 
and  as  such,  the  box  in  question,  with  two  othars,  was 
delivered  to  them  at  Albany,  on  the  5th  of  February,  to  be 
transported  for  hire  from  that  place  to  the  city  of  Rochester. 
There  was  not  the  shadow  of  proof  in  the  case  tending  to  show 
that  the  goods  were  in  their  custody  as  warehousemen  when 
the  injury  occurred.  It  was  attempted  on  the  trial  to  excuse 
their  negligence  in  transporting  the  goods  to  their  place  of  des- 
tination, by  showing  that  no  bill  of  charges  of  the  Hudson 
River  Railroad  Company,  had  been  furnished,  agreeably  to  a 
regulation  of  the  defendants;  but  it  was  not  claimed  or  pre- 
tended that  the  goods  had  been  delivered  to  them,  or  were  in 
their  custody,  otherwise  than  as  carriers. 

On  the  trial,  the  defendants  were  not  allowed  to  show  by 
their  freight  agent  that  it  was  the  custom  among  forwarders 
at  Albany  to  receive  goods  sent  them  by  oUier  forwarders,  to 
be  forwarded,  unaccompanied  by  expense  bills,  and  hold  them 
in  store  until  such  bills  were  furnished.  This  was  not  error. 
Any  such  custom  was  entirely  immaterial,  and  could*  not  af- 
fect the  rights  of  the  parties.  The  defendants  received  the 
goods  into  their  possession  as  carriers,  on  the  5th  of  February, 
and  their  liability  as  such  forthwith  attached,  without  regard 
to  any  custom  prevailing  among  warehousemen  or  forwarders 
at  Albany. 

The  judgment  should  be  affirmed. 

Da  VIES,  J.  The  defendants,  as  common  carriers,  received 
at  Albany,  on  the  5th  of  February,  1857,  three  boxes  of  dry 
goods,  in  good  order,  to  be  transported  from  Albany  to  Roch- 
ester, for  a  consideration,  which  was  to  be  paid  on  delivery. 
Two  of  said  boxes  were  forwarded  immediately  on  their  arri- 
val at  Albany  by  the  Hudson  River  Railroad;  and  the  other, 
not  being  accompanied  by  a  bill  of  back  charges  from  the 
Hudson  River  Railroad,  was  detained  by  the  appellants  at 
their  warehouse  in  Albany.  While  so  detained,  the  contents 
of  said  box  were  injured  by  being  wet  by  a  rise  in  the  Hudson 
River,  on  the  seventh,  eighth,  and  ninth  days  of  February, 
1857.  This  box  was  afterwards  shipped  to,  and  on  or  about 
the  seventeenth  day  of  February,  1857,  received  by,  the  re- 
spondents, unaccompanied  by  a  bill  of  back  charges  from  the 
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Hudson  "Biyet  Bailroad  Company.  Said  goods^  while  aa  d^ 
tained  at  Albany,  were  damagiBd  by  the  aaid  flood,  to  the 
azteni  of  one  bundled  doUara.  Tbe  jury)  under  tbe  ^j^^ftctiftn 
of  the  court)  found  a  yerdict  for  the  plaintiffa,  and  judgment 
thereon  waa  afi&rmed  at  the  general  term. 

Two  queationa  are  presented  for  consideration  in  this  case: 
1.  Whether  the  defendants  are  excusable  for  the  detention  of 
the  box  at  Albany;  if  not,  then  was  it  negligence  in  them  so 
to  do?  2.  The  injury  having  happened  to  the  goods  by  an 
aet  of  Qody  are  ihe  d^endanta  responsible  for  that  injury  on- 
der  the  circumstaneea  presented  in  thia  case? 

The  law  is  well  settled'  that  common  carriers,  while  engaged 
in  the  transportation  of  goods  for  hire^  are  not  responsiUe  for 
injuriea  to  them  caused  by  an  aet  of  God  or  the  public  enemy. 
With  the  exception  of  injuries  thus  caused^  {hey  axe  liable  for 
all  damage  to  goods  intrusted  to  them,  while  under  their  care 
and  control.  For  the  reasons  stated  in  Uie  opinon  in  the  case 
of  Bsad  V.  Spaidding,  30  N.  Y.  630  [po8i,  p.  426],  decided  at 
this  term,  the  carrier,  to  exempt  himaelJ^  must  show  that  he 
was  free  from  fault  at  the  time  the  injury  or  damage  happened. 
He  must  show  that  he  was  without  fault  himself,  and  that  no 
act  or  neglect  of  his  concurred  in  or  contributed  to  the  injury. 
K  be  has  departed  from  the  line  of  duty,  and  has  violated  bis 
contract,  and  while  thus  in  fault,  and  in  consequence  of  that 
foult,  the  goods  are  injured  by  an  act  of  Qod,  which  would 
not  otherwise  have  produced  the  injury,  then  the  carrier  is 
not  protected.  In  the  present  case,  it  ia  apparent  that  if  the 
goods  had  not  been  detained  at  Albany  until  the  happening  of 
the  flood,  no  injury  to  them  would  have  occurred.  The  ques- 
tion then  recurs.  Was  such  detention  justifiable?  or  was  it  neg- 
ligence on  the  part  of  the  defendants?  They  seek  to  justify 
it  on  the  ground  that  by  their  regulations  goods  received 
from  a  connecting  road  were  not  forwarded  until  the  receipt  of 
a  bill  of  back  charges.  When  the  goods  in  the  present  case 
were  delivered  to  the  defendants  by  the  Hudson  River  Rail- 
road Company,  who  in  this  respect  acted  as  the  agents  of  the 
plaintiff,  to  be  transported  to  Rochester^  and  the  same  was 
received  by  them  for  that  purpose,  it  became  the  duty  of  the 
defendants  immediately  to  send  them  off*.  If  the  Hudson 
River  Railroad  Company  delivered  no  bill  of  back  charges 
with  the  goods,  nor  gave  any  notice  that  any  such  existed,  the 
defendants  should  have  assumed  that  there  were  none,  and 
they  would  have  been  justified  in  delivering  the  goods  to  the 
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plaintiffs,  without  anj  claim  fiu:  such  charges.  Clearly  the 
Hudson  River  Railroad  Company  could  have  had  no  claim 
upon  the  defendants  for  any  bill  for  back  charges.  They  dis- 
charged their  lien  upon  the  goods  for  such  back  charges,  by  the 
delivery  of  the  same  to  the  defendants,  to  be  carried  and  de- 
livered to  the  plaintiffs  without  any  notice  of  daim  for  anj 
such  charges;  and  if  any  existed,  they  would  have  been  re- 
mitted  therefor  to  their  claim  against  the  plaintiffs  personally. 
I  am  unable  to  see  any  justification  to  the  defendants  for 
detaining  the  plaintiffs'  goods  because  the  Hudson  River  Rail- 
road Company  did  not  jn-esent  a  bill  for  back  charges.  Its 
omission  to  do  so,  or  to  give  notice  that  such  charges  existed, 
should  have  been  taken  as  evidence  by  the  defendants  that  in 
fact  there  were  no  back  charges.  The  ground  assumed,  that 
they  were  justified  in  detaining  the  goods  until  a  bill  of  back 
charges  was  presented,  cannot  be  maintained.  The  regulation 
of  the  defendants  may  be  reasonable  enough  as  between  the 
two  companies,  but  it  cannot  be  permitted  to  affect  the  rights 
of  third  parties,  ignorant  of  its  existence,  and  who  cannot  be 
presumed  to  have  contracted  with  reference  to  it.  If  the  de- 
fendants were  not  excusable  for  the  detention  of  the  box  of 
goods  in  Albany,  to  await  the  rendering  of  a  bill  for  back 
charges  by  the  Hudson  River  Railroad  Company,  then  such 
detenticm  was  negligence  on  their  part  Such  negligence  hav- 
ing concurred  in  and  contributed  to  the  injury  to  the  plaintiffs' 
goods,  they  are  precluded  from  claiming  the  exemption  from 
liability  which  the  law  would  otherwise  extend  to  them.  The 
court,  on  the  trial,  properly,  therefore,  refused  to  give  the  in- 
structions asked  for  by  the  defendants'  coimsel,  and  the 
instructions  and  charge  to  the  jury  were  such  as,  under  the 
facts  proven,  it  was  the  duty  of  the  court  to  give.  The  judg- 
ment appealed  from  should  be  affirmed,  with  costs. 

De^o,  C.  J.,  was  for  affirmance  on  the  ground  stated  by 
Davies,  J.,  and  lastly  stated  by  Wright,  J.,  as  to  what  is 
an  act  of  God. 

All  the  other  judges  conconed  with  the  chief  judge,  except 
Sbldkii  and  Inoraham,  JJ.,  who  did  not  sit  in  the  case. 

Judgment  affirmed. 


Aor  09  QoD,  What  b:  See  New  Brvnawkk  Stea/mhoai  «te.  Cb.  t.  Tkn^  04 
Im.  Deo.  394,  and  the  ceees  in  the  note  thereto;  ArynMM  ▼.  Brenit  71  Id. 


426  Read  v,  SPAULDH^a.  [New  York, 

Common  Cabbzir  u  Bbsponsibui  pob  Lobs  or  or  Ik^ubt  to  Oooiw  fair 
tmsted  to  him  for  transportation,  unless  occasioned  by  Mt  of  God  or 
gablic  enomies:  Welsh  v.  PUUburgh  etc  R.  R.^  75  Am.  Dec  490,  and  note  cit- 
ing prior  cases;  Benneii  v.  Byram,  75  Id.  90;  PoweU  y.  Pennsyhama  R,  R.^ 
75  Id.  564;  CranweU  v.  Ship  Fosdkk,  71  Id.  190;  Arnold  v.  Jones,  82  Id.  6I7l 
Read  v.  Spaulding,  infra;  and  see  Haiyes  ▼.  WeOs,  83  Id.  89. 

Ck>MMON  Carribb,  whethxr  Liablb  whxrb  bis  Nbolzobvgb  Ruo— 
Goods  to  Loss  or  Injttrt,  notwithstanding  such  loss  or  injniy  occarred 
through  act  of  God  or  the  public  enemies,  or  the  loss  or  injury  was  one  for 
which  he  was  exempted  from  liability  by  contract:  See  Morrison  y.  DavSs^ 
57  'Am.  Dec.  695,  and  note;  New  Brunswick  Sieamboat  etc.  Co,  ▼.  Tiers,  64  Id. 
894;  Dennjf  v.  New  York  Cental  R.  R.,  74  Id.  645;  ReadY.  Spasdding,  h^ra. 
The  principal  case  is  cited  to  the  afSimatiye  of  this  question  in  BosMck  y. 
Battmuyre  eie.  R,  R„  45  N.  Y.  717;  Condki  y.  Orasid  Trunk  R^y,  54  Id.  505| 
Rawson  v.  Holland^  59  Id.  619;  Dana  y.  New  York  Central  etc  R.  R.,  60 
How.  Pr.  431;  MoiM  y.  Northern  Central  R.  R.,  67  Barb.  537;  CatdweUw. 
Southern  Exipress  Co,,  1  Flipp.  87. 

Ck>MM0N  Carrier  must  Transport  Goods  witbout  Dblat:  Ohio  ek, 
R,  R,  y.  Dunbar,  71  Am.  Dec.  291,  and  the  note  thereto;  Demty  y.  New  Fori 
Central  R.  R.,  74  Id.  645;  Bhckstock  y.  New  York  etc  R.  R.,  75  Id.  372;  Read 
y.  Spaulding,  ii\fra.  The  principal  case  was  distingnished  in  Stedmom  ▼. 
Western  Tixmsportathn  Co.,  48  Barb.  100,  in  holding  that  a  delay  in  the 
transportation  of  goods  was  not  unreasonable^  but  in  aooordance  with  tht 
usual  course  of  Inudnesa. 

Thk  pringzpal  casb  b  also  gitbd  in  Root  y.  Oreai  Western  R.  R,,  4S 
N.  Y.  534)  and  Lamb  y.  Camden  etc  Transportation  Co.,  2  Daly,  494^  to  the 
point  that  a  connecting  oanrier  who  takes  the  goods  into  his  custody  liecomea 
responsible  for  them  immediately  upon  their  receipt;  and  without  the  deUyaiy 
of  the  way-bill,  notwithstanding  the  usage  between  the  oacziers  to  deliyar  ilt 
Root  y.  Cfreat  Western  R.  R.,  supra. 


Bead  u  Spaulding. 

180  Mbw  York,  680.1 

Common  Carribr  is  Rbsponsiblx  fob  Loss  or  ob  Ikjuxt  to  Goom  in- 
trusted to  him  for  transportation,  unless  the  loss  or  injury  hiqppen  m 
consequence  of  the  act  of  God  or  the  public  enemy. 

Common  Cabribr  is  Rksponsiblb  for  Injury  to  Goods  st  Aor  or  GoB^ 
if  he  departs  from  his  line  of  duty,  and  while  thus  in  faulty  and  in  oonso 
quence  of  the  fault,  the  goods  are  injured  by  an  act  of  God,  which  would 
not  otherwise  haye  caused  the  injury. 

Common  Carribr  is  Kbsponsible  for  Injury  to  Goods  by  Act  or  Gos^ 
where  the  goods  were  exposed  to  the  injury  by  the  carrier's  unnwisonaMe 
delay  in  forwarding  them. 

Action  against  the  defendant,  as  the  proprietor  of  an  expreM 
line,  to  recover  damages  for  an  injury  to  five  cases  of  straw 
goods,  which  the  defendant  had  agreed  to  transport  from  New 
York  City  to  Louisville,  Kentucky.    The  goods  formed  pari 
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ef  eighty-four  caseSy  which  were  delivered  to  the  defendant  at 
New  York,  January  27,  1867.  Seventy-nine  of  the  cases 
arrived  at  Louisville  in  twelve  or  fourteen  days  after  delivery 
at  New  York,  the  average  time  of  transportation  between  the 
two  places  being  about  fifteen  days.  The  five  damaged  cases 
reached  Albany  February  7, 1857,  where  they  were  stored  in 
a  warehouse  of  the  New  York  Central  Railroad  Company,  and 
were  injured  on  the  night  of  the  8th  and  the  morning  of  the 
9th,  following,  by  an  unprecedented  flood.  The  defendant 
moved  for  a  nonsuit,  on  the  ground  that  the  damage  to  the 
goods  was  caused  by  an  act  of  CKkI,  and  therefore  the  defend- 
ant was  not  liable.  The  court  denied  the  motion,  and  directed 
a  verdict  for  the  plaintiffs  for  the  full  amount  of  the  injury 
to  the  goods,  with  interest.  The  defendant's  exceptions  to 
the  rulings  of  the  court  having  been  directed  to  be  heard,  in 
the  first  instance,  at  a  general  term  of  the  supreme  court,  the 
general  term  ordered  judgment  for  the  plaintiffs.  The  de- 
fendant thereupon  appealed  to  this  court. 

S.  T.  Fairehildj  for  the  appellant. 
0.  M.  Speirj  for  the  respondents. 

By  Court,  Da  vies,  J.  It  is  conceded  that  there  was  unrea- 
sonable delay  on  the  part  of  the  defendant  in  the  carriage  of 
the  goods  from  the  city  of  New  York  to  the  city  of  Albany. 
The  eighty-four  cases  were  delivered  together  on  the  27th  of 
January,  and  it  was  the  duty  of  the  defendant  to  transport  or 
forward  the  same  without  unnecessary  delay.  If  they  had  al) 
been  forwarded  together,  the  whole  would  have  reached  Louis- 
viiie  about  the  time  that  those  five  cases  reached  the  city  of 
Albany.  Then  it  is  also  conceded  that  the  goods  wore  injured 
by  an  act  of  Gkxl,  which  ordinarily  would  excuse  the  carrier. 
The  law,  upon  well-known  motives  of  policy,  has  determined 
that  a  carrier  shall  be  responsible  for  the  loss  or  injury  to 
property  intrusted  to  him  for  transportation,  though  no  actual 
negligence  exist,  unless  it — the  loss  or  injury — happen  in 
consequence  of  the  act  of  God  or  the  public  enemy:  Wiberi  v. 
Nevy  York  and  Erie  R.  R.  Co,,  12  N.  Y.  245.  The  defendant 
seeks  to  avail  himself  of  this  well-recognized  rule  of  law  to  re- 
lieve himself  from  liability  in  the  present  action;  and  there 
would  be  no  question  that  it  would  be  adequate  for  such  pur- 
pose if  the  defendant  had  been  free  from  fault  himself,  and  if 
his  negligence  had  not  contributed  to  the  injury  complained 
of.    It  is  a  well-settled  rule  that,  when  the  law  creates  a  duty 
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or  chatgoir  and  the  party  is  disabled  &om  petioimiDg  it,  withoni 
any  default  in  himself,  and  has  no  remedy  oYor,  the  law  will 
excuse  him:  Harmony  v.  Binghanhj  12  I(L  99  [62  Am.  Dec 
142].  It  is  to  be  observed  that  the  foundation  of  this  exemp- 
tion is,  that  the  party  claiming  the  benefit  and  application  of  it 
must  be  without  fault  on  his  part.  If  these  goods,  therefore, 
^d  been  forwarded  from  New  York  to  Albany  with  reasonable 
diligence,  and  the  injury  had  happened  to  them,  as  it  did,  by 
an  act  of  God,  then  the  defendant  would  have  been  excused 
and  exempted  from  liability  for  the  damages  to  the  goods  so 
intrusted  to  him.  This  principle  or  distinction  is  fully  recog- 
nized by  abundant  authority,  and  is  founded  alike  upon  sound 
sense  and  good  morals.  In  Davis  v.  Qarrettj  6  Bing.  716,  the 
plaintiff  put  on  board  the  defendant's  barge  lime,  to  be  con- 
veyed from  the  Medway  to  London.  The  master  of  the  barge 
deviated  unnecessarily  from  the  usual  course,  and  during  the 
deviation  a  tempest  wetted  the  lime,  and  the  barge  taking  fire 
thereby,  the  whole  was  lost.  The  defendant  claimed  that,  the 
lime  having  been  destroyed  by  the  act  of  God,  he  was  exempt 
from  all  liability  for  its  loss.  But  the  court  thought  other- 
wise; and  Tindal,  C.  J.,  in  delivering  the  opinion,  observed 
that  no  wrong-doer  can  be  allowed  to  apportion  or  qualify  his 
own  wrong;  and  that  as  a  loss  had  actually  happened  whilst 
his  wrongful  act  was  in  operation  and  force,  and  which  was 
attributable  to  his  wrongful  act,  he  could  not  set  up,  as  an  an- 
swer to  the  action,  the  bare  possibility  of  a  loss  if  his  wrongful 
act  had  never  been  dcme.  It  might  admit  of  a  different  con* 
struction  if  he  could  show  not  only  that  the  same  loss  might 
have  happened,  but  that  it  must  have  happened  if  the  act  com- 
plained of  had  not  been  done.  There  is  no  evidence  of  this 
character  in  the  present  case,  nor  any  suggestion  that  the  in- 
jury in  the  present  instance  would  have  occurred  if  the  goods 
had  been  sent  forward  without  any  unreasonable  delay.  It  is 
apparent  that  if  they  had  been  they  would  not  have  been  in- 
jured in  the  particular  manner  they  were.  If  the  five  cases 
injured  had  gone  on  with  the  other  seventy-nine  cases, — and 
no  reason  is  suggested  why  they  could  not, — it  is  reasonable  to 
assume  they  would  have  reached  their  ultimate  destination 
without  injury. 

In  the  case  of  Columbia  oMd  Charlest&f^  Steamboat  Co,  v. 
Baanny  1  Harp.  262,  where  goods  were  laden  on  board  a  steam- 
boat which  grounded  from  the  reflux  of  the  tide,  in  oona»* 
quence  of  which  she  fell  over,  and  the  bilge-water  rose  inta 
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the  cabin  and  injured  a  box  of  books  belonging  to  the  plain- 
tiff,  the  defendants  were  held  liable  for  the  loss.  The  conrt 
regarded  the  defendants  as  guilty  of  negligence,  in  not  select- 
ing a  proper  place  for  the  grounding  of  the  vessel,  and  in  not 
removing  the  books  when  the  water  came  into  the  cabin,  and 
said  that  the  injury  was  not  an  unavoidable  consequence  of 
the  grounding,  but  the  consequence  of  negligence  in  grounding. 
So,  also,  in  Campbell  v.  Morse,  1  Id.  468,  the  wagon  of  the 
defendant,  in  which  he  was  carrying  goods  for  hire,  stuck  fast 
m  fording  a  creek,  and  the  water  rising  suddenly  damaged 
the  goods,  it  was  held  that  the  defendant  was  liable  for  the 
damages  so  occasioned.  The  court  say  that  it  is  manifest 
that  if  the  defendant  had  gone  through  the  creek  without 
stopping,  no  injury  would  have  resulted;  his  halting  there, 
and  not  the  rise  in  the  creek,  was  the  cause  of  injury,  and  if 
such  circumstance  were  to  operate  as  a  relief  from  liability, 
the  carriers  of  this  description  would  be  always  exempted. 
In  Bell  V.  Reedf  4  Binn.  127  [5  Am.  Dec.  398],  the  supreme 
court  of  Pennsylvania  held  that  a  carrier's  vessel  must  be 
seaworthy,  or  he  must  answer  for  the  loss  or  injury  to  goods 
carried  in  her,  although  the  loss  does  not  proceed  from  the 
unseaworthiness.  Hart  v.  Allen,  2  Watts,  114,  contains  a  very 
critical  review  of  Bell  v.  Reed,  supra,  and  Gibson,  C.  J.,  says 
that  it  was  held  in  that  case  that  to  render  a  carrier  liable  for 
an  act  of  Providence  it  is  necessary  that  his  own  carelessness 
should  have  co-operated  with  it  to  precipitate  the  event.  And 
in  this  latter  case  it  was  held  that  the  first  inquiry  was  to  test 
the  liability  of  the  carrier  whether  the  captain  and  crew  of  the 
vessel  carrying  the  goods  had  competent  skill  and  ability  to 
navigate  the  vessel;  and  if  they  had  not,  whether  the  want  of 
it  contributed  in  any  degree  to  the  actual  disaster.  In  Hand 
V.  Baynes,  4  Whart.  204  [33  Am.  Dec.  54],  the  carrier  was 
held  liable  for  loss  of  goods  caused  by  an  act  of  God,  on  the 
ground  that  he  had  deviated  from  the  direct  and  usual  route, 
and  was  therefore  in  fault  at  the  time  the  injury  happened. 

In  Williams  v.  Grant,  1  Conn.  487  [7  Am.  Dec.  235],  Swift, 
C.  J.,  thus  clearly  defines  the  rule  of  law  applicable  to  a  case 
of  this  kind.  He  says:  '^Tinder  the  term  'act  of  God'  are 
comprehended  all  misfortunes  and  accidents  arising  from  in- 
evitable necessity,  which  human  prudence  could  not  foresee 
or  prevent;  and  in  cases  of  this  description  carriers  may  be 
liable  for  a  loss  arising  from  an  inevitable  necessity  existing 
at  the  time  of  the  loss,  if  they  had  been  guilty  of  a  previous 
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negligence  or  miaconduct  by  which  the  loss  may  have  been 
occasioned."  Oould,  J.,  said:  "  It  is  a  condition  precedent  to 
the  exoneration  of  the  carriers,  that  they  should  have  been  in 
no  default;  or  in  other  words,  that  the  goods  of  the  bailee 
should  not  have  been  exposed  to  the  peril  or  accident  which 
occasioned  the  loss  by  their  own  misconduct,  neglect,  or  igno- 
rance. For  though  the  immediate  or  proximate  cause  of  a  loss 
in  any  given  instance  may  have  been  what  is  termed  the  act 
of  God  or  inevitable  accident,  yet  if  the  carrier  unnecessarily 
exposes  the  property  to  such  accident  by  any  culpable  act  or 
omission  of  his  own  he  is  not  excused."  Crosby  v.  Fiichy  12 
Conn.  410  [31  Am.  Dec.  745],  holds  the  same  doctrine.  These 
cases  therefore  clearly  establish  the  rule  that  the  carrier  can- 
not avail  himself  of  the  exception  to  his  liability  which  the 
law  has  created  unless  he  had  been  free  from  negligence  or 
fault  himself.  The  policy  of  the  law  is  to  hold  carriers  to  a 
strict  liability;  and  this  policy  for  wise  and  just  purposes 
ought  not  to  be  departed  from.  But  when  the  injury  occurs 
from  a  cause  which  the  carrier  could  not  guard  against  nor 
protect  himself  from,  in  such  an  event  the  law  excuses  him, 
but  it  only  does  it  when  he  himself  is  not  in  fault  and  is  free 
from  all  negligence. 

There  are  two  cases  which  seem  to  maintain  a  contrary  doc* 
trine,  and  which  will  now  be  adverted  ta  One  is  that  of 
Morrison  v.  Davis,  20  Pa.  St.  171  [57  Am.  Dec.  695].  In  that 
case  goods  were  carried  in  a  canal-boat  on  the  Pennsylvania 
Canal,  and  were  injured  by  the  wrecking  of  the  boat,  caused 
by  an  extraordinary  flood,  and  it  was  held  that  the  carriers 
were  not  rendered  liable  merely  by  the  fact  that  when  the 
boat  was  started  on  its  voyage  one  of  the  horses  attached  to 
it  was  lame,  and  that  in  consequence  thereof  such  delay 
occurred  as  prevented  the  boat  from  passing  the  place  where 
the  accident  happened,  beyond  which  place  it  would  have 
been  safe,  and  the  general  proposition  was  decided  that  car- 
riers are  answerable  for  the  ordinary  and  proximate  conse- 
quences of  their  negligence,  and  not  for  those  which  are  remote 
and  extraordinary.  The  court  in  its  opinion  assumed  that  the 
immediate  cause  had  the  character  of  an  inevitable  accident, 
but  that  this  cause  could  not  have  affected  the  boat  had  it  not 
been  for  the  remote  fault  of  starting  with  a  lame  horse.  And 
the  general  rule  was  declared  to  be  that  a  man  is  answerable 
Cor  the  consequences  of  a  fault  only  so  far  as  the  same  are 
natural  and  proximate,  and  as  may  on  this  account  be  fivo' 
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•een  by  ordinary  forecast,  and  not  for  those  which  arise  from 
a  conjunction  of  the  faults  with  other  circumstances  that  are 
of  an  extraordinary  nature,  and  it  was  held  that  the  true 
measure  of  liability  was  indicated  by  the  mA-rim^  Oatua 
fraxima^  non  remota  speetaiur. 

The  other  case  is  that  of  Denny  y.  New  York  Cent.  R.  R.  Co.j 
13  Gray,  481  [74  Am.  Dec.  645],  where  it  was  held  that  the  pro- 
prietors of  a  railroad,  who  negligently  delayed  the  transporta- 
tion of  goods  deliver^  to  them  as  common  carriers,  and  then  to 
transport  them  safely  to  their  destination,  are  not  responsible 
for  injuries  to  the  goods  by  a  flood  while  in  their  depot  at  that 
place,  although  the  goods  would  not  have  been  exposed  to 
such  injury  but  for  the  delay.  The  jury  found  specially  that 
the  defendants  were  wanting  in  that  degree  of  care  and  dili- 
gence  which  the  law  required  of  them  in  seasonably  trans- 
porting the  plaintiff's  wool  from  the  Suspension  Bridge  to 
Albany,  and  that  the  wool  was  injured  by  reason  of  the  want 
of  such  care  and  diligence,  and  that  the  defendants  were 
wanting  in  that  degree  of  care  which  the  law  required  of 
them  in  attempting  to  save  the  plaintiff's  wool  from  the  in- 
jury which  it  received  at  the  place  where  it  was  deposited  by 
them  on  its  arrival  at  Albany.  In  the  opinion  of  the  court 
the  case  was  considered  only  upon  the  first  finding,  the  ver- 
dict of  the  jury  upon  the  second  having  been  set  aside  ac 
against  the  weight  of  evidence.  And  the  court  held  the  jury 
only  to  affirm  that  the  defendants  failed  to  exercise  due  care 
and  diligence  in  the  prompt  and  seasonable  transportation  of 
the  wool,  and  that  by  reason  of  this  failure,  and  the  conse- 
quent detention  of  the  wool  at  Syracuse,  it  was  injured  by  the 
rise  of  the  water  in  the  Hudson,  and  thereby  sustained  dam- 
ages to  which  it  would  not  have  been  exposed  if  it  had  arrived 
at  Albany  as  soon  as  it  should  have  done,  because  in  that 
event  it  would  have  been  taken  away  fix>m  the  defendants' 
freight  depot  and  carried  forward  to  Boston  before  the  occur- 
rence of  the  flood.  The  decision  was  put  in  the  case  upon  the 
ground  that  the  defendants  were  responsible  only  for  the 
proximate  and  not  for  the  remote  consequences  of  their 
actions.  And  the  court,  arriving  at  the  conclusion  that  the 
defendants  were  not  liable,  placed  much  stress  upon  the  fact 
that  the  duty  of  the  defendants,  as  carriers,  had  terminated 
at  the  time  the  injury  happened.  They  had  made  the  de- 
livery re<|U  rod  uf  them,  and  they  were  sought  to  be  charged 
because  t  hoy  had  not  made  it  earlier.     At  the  time  of  the  flood| 
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Uierefcre,  fhey  wero  not  in  eharge  of  the  irool  as  oommon  oar- 
tiers.  All  their  dnties  and  responsibititieB  as  saeh  had  ceased, 
except  that  they  were  liabk  fcr  sooh  dami^es  as  the  owneni 
had  sustained  by  reason  of  their  delay  in  the  delivery  of  it. 
The  court  say  that  the  rise  in  the  waters  of  the  Hudson,  whidi 
did  the  mischief  to  the  wool,  occurred  at  a  period  subsequent 
to  this, — that  is,  ttie  temunation  of  their  duty  as  caniers,— 
and  consequently  was  the  direct  and  proximate  oanse  to  which 
the  mischief  is  to  be  attributed.  The  negligence  oi  the  de- 
fendants was  remote;  it  had  ceased  to  operate  as  an  aoti^ 
efficient,  and  prevailing  cause  as  soon  as  the  wool  had  been 
carried  on  beyond  Syracuse,  and  could  not,  therefore,  subjeot 
them  to  responsibility  for  an  injury  to  the  plaintiff's  property 
resulting  from  a  subsequent  inevitable  accident  which  was  the 
inroximate  cause  by  which  it  was  produced. 

In  the  case  at  bar  the  property  was  yet  in  the  custody,  care, 
and  control  of  the  carrier.  His  duty  in  relation  to  it  had 
been  only  in  part  i)erformed,  and  although  the  injury  would 
not  doubtless  have  happened  but  for  the  negligence  of  the  de- 
fendant, yet  it  can  hardly  be  said  that  such  negligence  was  so 
remote  that  it  did  not  contributo  to  the  injury.  A  similar  ob- 
jection was  urged  in  the  case  of  Davis  v.  Oarrett,  6  Bing.  716, 
where  it  was  urged  that  there  was  no  natural  or  necessary  con- 
nection between  the  wrong  of  the  master  in  taking  the  barge  out 
of  its  proper  course  and  the  loss  itself,  for  that  the  same  lose 
might  have  been  occasioned  by  the  very  same  tempest  if  the 
barge  had  proceeded  in  her  direct  ccmrse.  But  the  court  held 
the  objection  untenable,  and  said  the  same  answer  might  be 
attempted  to  an  action  against  a  defendant  who  had  by  mis- 
take forwarded  a  parcel  by  the  wrong  conveyance,  and  a  loss 
had  thereby  ensued,  and  yet  the  defendant  in  that  case  would 
undoubtedly  be  liable.  These  cases  in  Pennsylvania  and 
Massachusetts  would  seem  to  establish  the  exemption  of  the 
defendant  from  liability  in  the  present  action.  If  they  are  to 
l)e  regarded  as  holding  that  doctrine,  they  are  certainly  in  con- 
flict with  numerous  adjudged  cases,  and  would  greatly  relax 
the  rules  as  to  the  responsibility  of  common  carriers;  and  in 
this  state,  where  with  one  excepticm  these  rules  have  been 
rigidly  adhered  to,  they  ought  not  to  be  followed.  When  the 
carrier  is  intrusted  with  goods,  and  they  are  injured  or  lost  on 
the  transit,  the  law  holds  him  responsible  for  the  injury.  He 
is  only  exempted  by  showing  that  the  injury  was  caused  by 
an  act  of  God  or  of  the  public  enemy.     And  to  avail  himself 
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of  ench  exemption,  he  mtiBt  show  that  he  was  free  from  fault 
at  the  time.  In  the  language  of  the  superior  oourt,  '*  a  com- 
mon carrier,  in  order  to  claim  exemption  from  liability  for 
damage  done  to  goods  in  his  hands  in  course  of  transportation, 
though  injured  by  what  is  deemed  the  act  of  God,  must  be 
without  fault  himself;  his  act  or  neglect  must  not  concur  and 
contribute  to  the  injury.  If  he  departs  from  the  line  of  duty, 
and  violates  his  contract,  and  while  thus  in  fault,  and  in  con- 
sequence of  the  £Ekult,  the  goods  are  injured  by  the  act  of  God, 
which  would  not  otherwise  have  caused  the  injury,  he  is  not 
protected/'  For  these  reasons,  I  am  of  the  opinion  that  the 
judgment  of  the  superior  court  should  be  affirmed. 

JoHNSOH,  J.,  was  for  reversal 

All  the  other  judges  being  for  affirmance,  judgment  af- 
firmed. 


Common  Oiuokb  d  Rsarossmj  worn  Loss  of  ob  Ixjtsmr  to  Goods 
iadnuked  to  liim  for  trmnsportetloii,  naleM  oooulonad  tvj  Mt  of  Ood  or  pBbHo 
mMoimt  Mkhikk  ▼.  New  TorkOmiral  R,  J?.,  onfe^  p.  41S»  and  note.  Ilioprui- 
«pal  otM  is  dted  in  Sknmom  t.  Xoio,  4  Abb,  App,  245^  S.  C,  8  Keyea^  220^ 
to  tiio  point  that  %  oommon  carrior'a  genond  liability  oxiata,  and  if  a  looa 
ariaea  from  any  oanaey  axoeptad  aither  by  the  nlaa  of  tlia  law  or  tbe 
oatioDa  of  contract,  ho  ia  ao  far  reliarad  from  hia  liability,  bat  no  fnrthif 

Ck>MMON  CaBBIKR  D  LlAKJt  lOB  IXJUBT  TO  OB  LotS  OF  CkWSi, 

atanding  ho  wocdd  otharwiaa  ba  axempted  by  tho  law  or  hia  oontraot  from 
liability,  if  hia  nagUganca  azpoaad  the  gooda  to  tha  injniy  or  loaax  JikhaeU  T. 
New  Tork  OerUral  R.  R,^  ante^  p.  415,  and  note;  Lamb  t.  Camden  etc  TrantfOt- 
fotibfi  Co.,  46  N.  T.  288;  (hndiet  t.  Orani  Trunk  Ity,  64  Id.  605;  Raweom  T, 
Aoffemd, 69 Id. 619;  Duiwonyr.New  Tork CeiaraIR.R,^Z  1^3.269}  Lambr. 
Ctmden  etc,  TranepwiaUon  Co.,  2  Daly,  471|  Meyl  t.  Imnan  Bteamtk^  Ca.f  14 
Hon,  666;  and  mo  WkUworih  t.  Erie  B^y,  87  K.  T.  419;  Beatk  t.  RatUan  ek, 
Cb.,  37  Id.  468,  all  dting  tha  principal  oaaa. 

Common  Caxbixb  mur  TRmaraKr  Ooom  wfiawi  Dblat s  8aa  Mekmk 
▼•  New  Tork  Ceniral  R.  i?.,  mOe,  p.  416^  and 
▲H.  Daa  Vol.  LZZXVI-ai 


CASES  AT   IiAV 


SUPREME   COTTET 


KOBTH  OABOLINA. 


StATB   t;.  JOHNBON. 
ri  iftmoVi  Law.  m] 

Rvijuuiini  THAT  BmuoK  PBomrr  was  Vwjmd  In  the  poncnloB  and 

d  the  Mooaady  where  he  aiid  his  wife  alone  ieeided»  iscoMpetent  m 

ing  to  etUhUah  hia  guilt. 
FoMBMZQy  OF  Stolkh  FnonBrr»  although  not  ao  recant  aa  to  niaa  a  kgd 

preaomption  of  the  taking,  la  nerertfaeleaa  evidanoe  to  be  aanaJdawd  la 

eonneotion  with  other  evidanoe  upon  that  poink 

Thi  opinion  states  the  facts. 

IRMtofiy  8en^  for  the  state. 

Defendant  was  not  represented  hy  coonseL 

By  Cooitf  MAKLTy  J.  We  are  informed  that  the  proofs  la 
this  cause  establish  as  a  fact  the  finding  of  the  stolen  properlj 
in  the  house  of  the  defendant,  where  he  and  his  wife  alone  re- 
sided; and  the  exception  to  the  charge  of  the  judge  is,  that  he 
regarded  this  as  a  possession  hj  the  defendant,  and  authorised 
the  jury  so  to  assume. 

We  do  not  think  this  is  erroneous.  The  sense  of  the  term 
'*  possession ''  in  this  connection  is  not  necessarily  limited  tc 
custody  about  the  person.  It  may  be  of  things  elsewheit 
deposited  but  under  the  control  of  a  party.  It  may  be  in  a 
storeroom  or  bam  when  the  party  has  the  key.  In  short,  it 
may  be  in  any  place  where  it  is  manifest  it  must  have  beea 
put  by  the  act  of  the  party  or  his  undoubted  concurrence:  See 
State  Y.WiUiam8j  2  Jones,  194;  and  cases  referred  to  in  Watei^ 
man's  Notes  to  2  Archbold's  Criminal  Praotioe  and  Pleadlnf^ 
869. 


J 
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We  think  the  case  befiare  us  fiJls  within  the  Boope  of  the 
decided  cases,  and  that  it  is  proper  to  hold  one  responsible 
as  the  possessor  of  property  when  it  is  fonnd  in  his  dwelling- 
house  under  the  circumstances  stated  in  this  case.  It  con* 
fiists  with  reason,  policy,  and  the  just  rights  of  persons  to  hold 
as  a  legal  presumption  that  the  property  must  have  been  put 
there  by  his  act  or  by  his  concurrence. 

This  disposes  of  the  only  exception  which  appears  upon  the 
record,  and  there  is  nothing  in  other  portions  of  the  judge's 
charge  of  which  the  defendant  can  properly  complain.  It  is 
clearly  in  accordance  with  well-settled  principles  of  evidence. 
Possession  of  stolen  property,  although  not  so  recent  as  to 
raise  a  legal  presumption  of  the  taking,  is  nevertheless  evi- 
dence to  be  considered  in  connection  with  other  evidence  upon 
that  ixunt  It  is  of  very  frequent  occurrence  on  the  circuits 
that  a  part  of  the  evidence  in  cases  of  larceny  consists  of  proof 
that  the  stolen  property  was  found  in  the  house  of  the  accused, 
either  before  or  after  his  apprehension,  and  question  has  rarely 
been  made  in  our  courts,  so  far  as  I  am  aware,  of  its  compe- 
tency. At  any  rate,  it  is  now  settied  to  be  admissible,  be  the 
time  longer  or  shorter,  and  however  insufiBdent  it  may  be  per 
u  after  a  considerable  lapse  of  time.  Such  a  possession,  of 
course,  is  more  or  less  cogent  according  to  the  lapse  of  time. 
The  nature  of  the  house  and  the  condition  of  the  household, 
the  manner  of  keeping  the  lost  property,  proximity  to  the 
place  of  taking,  the  probability  or  improbability  of  represen* 
tations  to  account  for  the  possession,  the  character  of  the 
deceased,  and  the  like.  Such  matters  of  proof  mi^t  give 
significance  to  a  possession  which  would  be  of  itself  of  slight 
import;  and  all  such  evidence  is  therefore  competent,  and 
may  be  sufficient  to  satisfy  a  jury  of  the  felonious  taking  by 
the  person  who  is  fixed  with  the  possession.  There  was  evi* 
dence  of  this  character  in  the  cause.  It  appears  to  have  been 
fairly  laid  before  the  jury,  according  to  the  view  here  taken; 
and  the  jury  have  come  to  a  conclusion  with  which  we  have 
no  right  to  interfere,  if  we  had  the  inclination. 

Let  this  opinion  be  certified  to  the  superior  court  of  New 
Hanover,  to  the  end  that  the  court  may  proceed  to  judgment 
according  to  law. 


EviDmcB  THAT  Stoudt  PsopiBTr  WAS  F^ovD  npon  dflfendaat  is  Admfah 
•iUe  in  prosecatioDs  for  Uroeny:  Bd/f^enum  t.  Sk^  02  Am.  Daa  4M^  mA 
note  499. 
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flv  Bwwiam'i  48  Smnorci  or  Thot:  See  OordsT.  Aolie^  81 
Am.  Dea  609^  and  sate  607;  note  to  Htrnt  t.  CommamKoMk,  70  LL  447-4AS. 
PoeBesBioii  of  goods  when  eeeich  m  inofeitiiied  two  weeika  after  the  theft  is 
eommittednuBee  more  than  %  alight  preaamption  of  goill^  and  the  jury  ahonld 
be  ao  iastmeted:  8taU  ▼.  iZ^to^  82  N.  a  078^  citiiig  the  primapal  oaee. 
Where  atokn  ootton  ia  foond  in  the  dweDlng-hoiiae  of  defendant^  ooenpied 
ezdnaiFely  by  himaelf  and  wife,  it  ia  eridence  twiding  to  eetabliah  hia  goiltk 
bat  the  eridenoe  ia  aU^^iter  if  the  |i«n>erly  ia  foond  hi  defandant'a  bam,  nod 
ao  immediately  in  hia  oeeBpataons  SHaieT,  Browmf  76  Id.  220^  citing  the  prii^ 


State  v.  Blaok. 

|l  WlmroH*B  Law,  9B8.1 

Humm  Bit  BniHrio  Oosbob  WIn^  ia  reqnired  to  govern  hia  boaaahflU^ 
and  for  that  pnrpoae  may  nae'toward  hia  wife  andi  degree  of  foroe  m  la 
neeeaaary  to  oontrol  an  munly  temper  and  make  her  behaye  herself;  and 
mdeaa  aome  permanent  injury  ia  inflioted,  or  there  ia  an  ezoeaa  of  lio- 
lanoe^  or  ancfa  degree  of  craelty  inflioted  aa  ahowa  e  desire  by  the  hos- 
band  to  gratify  his  own  bad  paaaion%  the  law  wHl  not  invade  the  domestie 
farnm,  nor  inflict  poniahment  npon  him. 

Indictment  for  assault  and  battexy.  The  opiniOD  8tates 
the  facts. 

WvMtonj  Sen.^  for  the  state. 

Defendant  was  not  represented  by  ooanseL 

By  Court,  Peabson,  G.  J.  A  husband  is  responsible  for  the 
acts  of  his  wife,  and  he  is  required  to  goyem  his  householdf 
and  for  that  purpose  the  law  permits  him  to  use  towards  his 
wife  such  a  degree  of  force  as  is  necessary  to  control  an  unruly 
temper  and  make  her  behave  herself;  and  unless  some  per- 
manent injury  be  inflicted,  or  there  be  an  excess  of  violence, 
or  such  a  degree  of  cruelty  as  shows  that  it  is  inflicted  to 
gratify  his  own  bad  passions,  the  law  will  not  invade  the  do- 
mestic forum  or  go  behind  the  curtain.  It  prefers  to  leave 
the  parties  to  themselves,  as  the  best  mode  of  inducing  them 
to  make  the  matter  up  and  live  together  as  man  and  wife 
should. 

Certainly  the  exposure  of  a  scene  like  that  set  out  in  this 
case  can  do  no  good.  In  respect  to  the  parties,  a  public  exhi* 
bition  in  the  court-house  of  such  quarrels  and  fights  between 
man  and  wife  widens  the  breach,  makes  a  reconciliation 
almost  impossible,  and  encourages  insubordination;  and  in 
respect  to  the  public,  it  has  a  pernicious  tendency;  so,  pro 
lono  publicoy  such  matters  are  excluded  b%jm  the  courts,  un- 
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less  there  is  a  permanent  injury  or  excessiTS  vioIeDoe  or  omeltj 
indicating  malignity  and  yindictiveness. 

In  this  case,  the  wife  commenced  the  qnarrel*  The  hus- 
band, in  a  passion  provoked  by  excessive  abuse,  pulled  her 
upon  the  floor  by  the  hair,  but  restrained  himself,  did  not 
strike  a  blow,  and  she  admits  he  did  not  choke  her,  and  she 
continued  to  abuse  him  after  she  got  up.  Upon  this  state  of 
facts  the  jury  ought  to  have  been  charged  in  favor  of  the  de- 
fendant: State  y.  PendergrasSj  2  Dev.  &  B.  365  [31  Am.  Dec. 
416];  Joyner  v.  Joyvsr,  6  Jones  Eq,  325. 

It  was  insisted  by  Mr.  Winston  that,  admitting  such  to  be 
the  law  when  the  husband  and  wife  lived  together,  it  did  not 
spi^y  when,  as  in  this  case,  they  were  living  apart.  That  may 
)>e  so  when  there  is  a  divorce  from  bed  and  board,  because 
the  law  then  recognizes  and  allows  the  separation,  but  it  can 
take  no  notice  of  a  private  agreement  to  live  separate.  The 
husband  is  still  responsible  for  her  acts,  and  the  marriage 
relation  and  its  incidents  remain  unaffected. 

This  decision  must  be  certified  to  the  superior  court  of  law 
for  Ashe  County,  that  it  may  proceed  according  to  law. 


BiaHT  OF  Husband  to  Usb  Fobob  to  Bbstbaut  oa  Ooxttbol  Wm.  — 
It  18  difficult  to  aaoertain  or  to  state  with  any  degree  of  ezactaen  wha* 
power  the  husband  had  in  the  early  histoiy  of  the  law  to  nse  f oroe  in  ohaa> 
tising,  ecaneatmgf  or  restraining  the  person  of  the  wife.  Blackstone  sayi 
that  "  the  hnshand,  by  the  old  law,  might  give  the  wife  moderate  oorreotiiNi. 
For,  aa  he  is  to  answer  for  her  misbehavior,  the  law  thought  it  reasonable  to 
introst  him  with  this  power  of  restraining  her,  by  domestic  chastisement^ 
in  the  same  moderation  that  a  man  is  allowed  to  correct  his  apprentioes  or 
children.  ....  Bat  this  power  of  correction  waa  confined  within  reasonable 
boonds,  and  the  hnsband  waa  prohibited  from  nsing  any  violence  to  his  wife.* 
He  then  states  that  by  the  civil  law  the  husband  waa  given  greater  authority 
over  the  wife,  and  continues,  that  the  lower  rank  of  people  still  claim  and 
exert  the  old  privilege,  and  in  closing  sayi  that  "the  courts  of  law  will  still 
permit  a  husband  to  restrain  a  wife  of  her  liberty  in  case  of  any  gross 
misbehavior":  1  Bla.  Com.  446;  seealso  Beeve's  Dom.  BeL  66.  The  rule 
would  seem  to  have  been  greatly  modified  in  Kngland,  if  it  is  not  entirely 
obsolete  there,  for  in  a  late  case  it  is  held  that,  thoo^  a  husband  may,  if 
he  osanot  otherwise  restrain  his  wife,  use  some  violence  to  restrain  her,  if 
she  gets  drunk,  loses  her  self-control,  uses  personal  violence  towards  him,  cr 
destrciyB  his  property^  cr  if  she  comeo  into  his  shop  in  a  drunken  condi- 
tion, he  may  gently  remove  her,  but  to  follow  and  beat  her  is  unezonsabla; 
"there  is  no  law  anthoriang  a  man  to  beat  his  drunken  wife":  Peamum  v. 
Peamum,  1  Swah.  k  T.  601;  see  PrUehard  v.  PriUhard,  3  Id.  623.  The  right 
has  been  reoogniaed  in  this  country,  though  it  has  generally  met  with  dia- 
i^roval,  and  is  now  entirely  overthrown.  Kent  says  that  the  law  makes 
the  husband  the  guardian  of  the  wife,  and  gives  him  a  reasonable  control 
over  her,  and  allows  him  to  put  "gentle  restraints  upon  her  liberly,  if  her 
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conduct  Is  raoh  m  to  roqnire  ift  2  Kent's  Com.  181.  The  powerof  tho  fam- 
bftnd  to  chastiae  tiie  wife  waa  first  called  into  qnestton  in  this  ooontiyy  ao  bm 
aa  we  are  able  to  find,  in  1824^  in  the  case  of  Bradleg  t.  SiaU^  Walk.  (Mwl) 
156,  where  the  lower  conrt  held  that  the  hnshand  could  not  be  convicted  of 
an  assault  npon  the  wife,  and  on  appeal  the  court  xeoognifled  the  old  mle^ 
that  the  husband  might  use  a  whip  or  rattan  no  larger  than  his  thumbs  upon 
his  wife  for  the  purpose  of  enforcing  the  salutary  reatrainta  of  domeatie 
discipline,  and  says  that  the  rule  might  be  narrowed  down  in  such  man* 
ner  so  "as  to  restrain  the  exercise  of  the  right  within  the  compass  of  grea* 
moderation  without  producing  a  destruction  of  the  principle  itaelf ";  and  it 
is  then  said  that  to  screen  from  public  reproach  those  who  may  be  engaged 
in  *'  family  broils  and  dissensions,  let  the  husband  be  permitted  to  exeroifls 
the  right  of  moderate  chastisement  in  cases  of  emergency,  and  use  salutary 
restraints  in  every  case  of  misbehavior,  without  being  subjected  to  vexatiooa 
prosecutions,  resulting  in  mutual  discredit  and  shame  to  all  parties  con* 
cerned.**  This  right  of  reasonable  chastisement  by  the  husband  for  the*  par- 
pose  of  government  of  the  wife  is  recognised  in  Adaam  v.  AdoKM^  100  Mass. 
870;  S.  C,  1  Am.  Kep.  Ill;  see  also  CornmoniceaAA  v.  Wood^  07  Mass.  229.  So 
the  husband  may  restrain  the  wife  of  her  liberty  in  caae  of  groaa  miabehavion 
PeopU  V.  Mereein,  38  Am.  Dec  6i4.  And  it  has  been  held  in  Pennsylvania 
thai  the  husband  has  a  reasonable  control  over  the  aotians  of  the  wife;  he 
may  lay  hands  upon  her  even  rudely  if  necessary  to  prevent  ^e  onrnmismim 
of  some  unlawful  or  criminal  act:  Rkhairda  v.  RUhaird»^  1  Grant  Gas.  882i 

The  court  of  North  Garolina  long  adhered  to  the  rule  laid  down  in  tiw 
principal  case,  maintaining  that  the  husband  might  exercise  sufficient  forcible 
control  over  the  wife,  as  they  expressed  it,  to  make  her  behave  herself  and  thai 
he  would  not  be  punished  so  long  as  he  did  not  inflict  permanent  injury,  and 
there  was  no  excess  of  violence  shown,  nor  such  degree  of  cruelly  as  to  indi- 
cate that  it  was  inflicted  to  gratify  his  own  bad  passions:  Joiner  v.  Jcfner,  6 
JTones  Eq.  325;  StcOev.  Rhodes,  FhilL  (N.  G.)  455;  SUOe  v.  Jfo&ray,  64  N.  a 
693.  But  the  rule  was  at  last  overthrown,  and  in  the  case  of  StaU  t.  Omwv 
70  Id.  61,  Settle,  J.,  says:  ''We  may  assume  that  the  old  doctrine  thai  a 
husband  had  a  right  to  whip  his  wife,  provided  he  used  a  switch  no  largar 
than  his  thumb,  is  not  law  in  North  Garolina.  Indeed,  the  courts  have  ad^ 
vanced  from  that  barbarism  until  they  have  reached  the  position  thai  the 
husband  has  no  right  to  chastise  his  wife  under  any  cironnustanoes.'*  In  ac- 
cord with  thia  view  is  Tofylor  v.  Taylor,  76  Id.  433.  As  Sdionler  well  sayit 
*'The  rule  of  persuasion  has  superseded  the  rule  of  force.  .  .  .  •  The  right 
to  inflict  corporal  punishment  upon  the  wife  has  never  been  favored  in  this 
country,  and  its  exercise  woiild  now  generally  justify  proceedings  for 
divorce":  Schouler's  Dom.  ReL  44;  Sdiouler's  Husband  and  Wife,  68;  see 
1  Bishop  on  liarriage  and  Divorce,  754.  In  Fklgham  v.  StaU,  46  Ala.  143^ 
the  old  rule  was  expressly  repudiated,  and  the  court  held  that  tlie  husband 
had  no  right  to  use  any  instrument  to  administer  to  the  wife  even  moderate 
correction,  to  enforce  his  just  commands.  So  the  husband  has  no  right  to 
beat  his  wife,  or  to  inflict  punishment  upon  her:  People  v.  Wintan,  2  (iaric 
Or.  10;  see  James  v.  CommomBeaUh,  12  Serg.  k  R.  230^22^;  Owen  v.  State,  7 
Tex.  App.337;  Ohobton  v.  Ohobkm,  Zl  Qvl,  635;  iV&ir  v.  PiOor,  22  Wis.  659; 
•except  in  self-defense:  Oorman  v.  State,  42  Tex.  221.  Beating  or  striking  the 
wife  violently  with  the  open  hand  is  not  a  right  conferred  on  the  husband  by 
ihe  marriage,  even  if  the  wife  is  drunk  or  insolent:  CommomoecUth  v.  MeA/ee, 
108  Mass.  458;  &  G.,  11  Am.  Bep.  383.  He  cannot  strike  her  with  his  fist 
when  she  is  pregnant:  State  v.  Budtley,  2  Hair.  (Del)  552.    Nor  can  he 


Dee.  1864.]        Stats  v.  Dick.  4S9 

ftnrfnDy  best  htr,  €ffm  if  aha  is  aa  adnltafMi:  SkaehU  r.  AadbM;  49  Vi.  107. 
Ammj  cannot  foMtHj^  under  hardly  any  circninrtMieai^  the  faflintion  of  bodily 
chMtisement  upon  a  woman;  mach  less  oan  he  be  tdlerated  or  Jnatified  in 
itrikhig  hk  wife  with  a  oowhide:  Baaeom  ▼.  BoBcom,  Wright,  632-631 
Whaterer  may  have  been  the  oommom  lawnpon  the  anbjeot^  "the  nuxral 
■nae  of  the  oommunityy  in  oar  present  state  of  dvilintion,  will  not  permit 
the  husband  to  inflict  personal  chastisement  npon  the  wife^  even  for  the 
grossest  outrage":  Perry  ▼.  Peny^  2  Paige,  603.  '  An  adyanoed  and  hnmane 
smlization  has  long  since  freed  the  wife  from  the  darery  of  the  husband, 
and  has  destroyed  his  despotic  power  over  her.  Ko  prorooation  will  Justii^y 
htm  in  cruel  and  inhuman  treatment  of  his  wife:  Knight  t.  Knighif  81  lowsi 
469^  quoting  the  language  given  from  Perry  r.  Perry^  mprcu  As  is  very  truly 
said  by  Richardson^  0.  J.:  "Whatever  the  old  books  may  say  upon  the  sub- 
ject, there  never  was^  in  my  opinion,  in  the  relatioa  between  husband  and 
wife,  when  rightly  understood,  anything  which  gave  to  a  husband  the  right 
to  reduce  a  refractory  wife  to  obedience  by  blows.  And  at  this  day  the 
aosal  snse  of  the  oomnmnity  revolts  at  the  idea  that  a  husband  may  ia- 
iiet  personal  chastisement  upon  his  wif e^  even  for  the  most  ootrageoos 
dMt":  Paaryr.  Poor,  8  N.  H.  812;  &  a,  29  Am.  Dea  6U. 


Statb  V.  DiOK, 

ra  wunffovs  LA.W,  ib.| 
Mart  BxPBHDOv  or  Otmxm  vr  Tbial  Jupob  as  to  whettwra  iwt  In 
Is  or  is  not  swfBoiently  proved  is  cRor,  whioh  enor  is  noi  eared  by 
Booneing  in  his  ehazge  the  jury's  indspendeocy  el  him  in  all  matters  el 
fact  pertaining  to  the  iwue. 

A Wf IHHI BJUTT  OV  KviDJUlUB  D  QuUTJIMr  lOB    OOOST  10  DU'WUUMl.     J% 

Is  error  to  leave  the  jury  to  deeide  the  questioii  el  admissibility,  and  to 
instruot  them  to  conaidsr  the  evidsnoe  or  not^  as  tbqrfliid  the  enewaf 
er  the  other. 

Indictment  for  arson.    The  opinion  oontains  fhe  Ihota. 

AUomsy^mercij  for  fhe  state. 

Defendant  was  not  represented  by  oonnseL 

Bj  Conrti  Manly,  J.  In  looking  into  the  record  in  this 
ease,  two  errors  appear  to  have  been  committed  on  the  trial, 
for  one  of  which,  at  any  rate,  the  prisoner  is  entitled  to  a  v€wire 
denavo. 

On  the  trial,  a  qnestion  arose  as  to  the  withdrawal  of  cer- 
tain confessions  of  the  prisoner.  The  court  declined  with- 
drawing them,  but  remarked  to  the  solicitor  for  the  state,  that 
after  the  other  evidence  already  given  in  the  cause,  he,  the 
sdiciter,  might  withdraw  them  if  he  chose  to  do  so,  which  the 
solicitor  declined.  This  seems  to  us  to  be  an  expression  of 
cqpinion  on  the  part  of  the  judge  that  the  case  was 
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proved  wifhoat  the  aid  of  the  oonfensionfl.  This  is  not  dizectly 
asserted,  bat  is  a  matter  of  inference  plainly  from  the  manner 
in  which  the  expedient  of  withdrawing  the  testunonj  is  sug- 
gested. ''After  the  other  evidence  already  given  in  the  canse, 
the  solicitor  might  withdraw,"  etc.  The  sense  which  we  at- 
tribute to  this  language  is  that  which  his  honor  himself  seems 
to  have  ascribed  to  it;  for  he  takes  pain  to  explain  to  the  jury 
that  they  were  not  bound  by  any  opinion  or  jud{^ent  of  his 
as  to  the  facts.  He  endeavored  to  obviate  the  effect  of  his 
opinion  by  announcing,  in  distinct  terms,  the  jury's  indepen- 
dency of  him  in  all  matters  of  fact  pertaining  to  the  issue;  but 
this  it  was  not  practicable  for  him  to  do.  The  opinion  had 
been  expressed,  and  was  incapable  of  being  recalled. 

The  statute  declares  that  ''no  judge,  in  delivering  a  charge 
to  the  petit  jury,  shall  give  an  opinion  whether  a  fact  is  fully 
or  sufficiently  proved,  such  matters  being  the  true  office  and 
province  of  a  jury." 

The  object  is,  not  to  inform  the  jury  of  their  province,  but  to 
guard  them  against  any  invasion  of  it. 

The  division  of  our  courts  of  record  into  two  departments, 
the  one  for  the  judging  of  the  law,  the  other  for  judging  of 
the  facts,  is  a  matter  lying  on  the  surface  of  our  judicature, 
and  is  known  to  everybody.  It  was  not  information  on  this 
subject  the  legislature  intended  to  furnish;  but  their  purpose 
was  to  lay  down  an  inflexible  rule  of  practice, — that  the  judge 
4>{  the  law  should  not  undertake  to  decide  the  fiEu^ts.  If  he 
cannot.do  so  directly,  he  cannot  indirectly;  if  not  explicitly, 
he  cannot  by  innuenda  What  we  take  to  be  the  inadvertence 
of  the  judge,  therefore,  was  not  cured  of  its  illicit  character  by 
the  information  which  he  immediately  conveyed.  Knowledge 
on  the  part  of  the  jury  of  their  proper  province  is  not  the 
criterion  for  determining  the  propriety  or  impropriety  of  an 
opinion  from  the  judge  as  to  the  sufficiency  of  the  prooft.  It 
is  the  same  whether  the  jury  know  their  rights  or  not. 

The  provision  of  the  law  in  question  has  been  in  existence 
since  1796.  On  the  various  occasions  when  the  law  has  been 
digested  and  re-enacted,  it  has  been  continued  in  the  same 
words,  and  the  interpretation  which  we  now  give  it  is  that 
which  has  been  given  it  from  the  beginning.  The  judge  can- 
not properly  express  an  opinion  whether  a  fact  pertinent  to 
the  issue  is  sufficiently  or  insufficiently  proved.  Many  ques- 
tions of  fact,  especiaUy  inquiries  into  mental  capacity  and 
frauds,  require  as  much  experience,  science,  and  acumen,  as 
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ihe  abatnuer  qaeetionB  of  law;  and  jet  their  dedrion  i0  left 
hj  law  in  the  hands  of  the  comparatiyely  inexperienced  and 
unlearned.  This,  we  Buppoee,  has  been  to  maintain  nndis- 
torbed  and  inviolate  that  popular  arbiter  of  rights,  the  trial 
by  jury,  which  was,  without  some  such  provision,  constantlj 
in  danger  from  the  will  of  the  judge  acting  upon  men  mostly 
passive  in  their  natures,  and  disposed  to  shift  ofif  responsibility; 
and  in  danger,  also,  from  the  ev^r-active  principle  that  power 
is  always  stealing  from  the  many  to  the  few.  We  impute  no 
intentional  wrong  to  the  judge  who  tried  this  case  below. 
The  error  is  one  of  those  casualties  which  may  happen  to  the 
most  circumspect  in  the  progress  of  a  trial  on  the  circuit. 
When  once  committed,  however,  it  was  irrevocable,  and  the 
prisoner  was  entitled  to  have  his  case  tried  by  another  jury. 

The  second  error  appearing  upon  the  record  is  the  instruc- 
tion given  to  the  jury  in  relation  to  the  confessions  of  the  pris- 
oner. 

The  question  made  before  the  court  was,  whether  the 
confessions  had  not  been  made  under  such  influences  as  to 
render  them  inadmissible.  The  two  witnesses  who  had  been 
examined  before  the  judge  upon  that  point  were  Kerr  and 
Edson.  The  court  instructed  the  jury  that,  as  they  had  heard 
the  evidence  of  these  persons,  if  they  believed  Kerr  had  stated 
the  truth  of  the  transaction  in  regard  to  the  confessions,  then 
they  were  all  to  be  received,  and  such  credit  given  to  them  as 
they  might  think  proper;  but  if  they  thought  that  Edson's 
statement  was  the  true  one,  and  the  inducement  was  held  out* 
before  the  prisoner  made  any  confession  of  his  own  guilt  (if 
any  such  was  made),  then  they  should  disregard  all  the  evi- 
dence of  confessions,  etc.  The  error  here  consists  in  laying 
the  confessions  before  the  jury  in  this  alternative  way.  In  the 
first  exception  just  considered,  the  judge  went  over  into  the 
field  of  labor  belonging  to  the  jury.  In  this,  he  invites  the  jury 
to  come  over  into  his.  Neither  is  lawful.  Such  a  trespass 
without  leave  on  the  part  of  juries,  though  a  grave  error,  is  ir- 
remediable in  the  class  of  cases  now  before  us.  If  invited,  it 
becomes  an  error  in  the  judge.  He  cannot  put  upon  others 
the  decision  of  a  matter,  whether  of  law  or  fact,  which  he  him- 
self is  bound  to  make.  The  parties  are  entitled  to  his  judg- 
ment as  a  finality  on  all  questions  of  fact  arising  on  the  trial 
of  a  cause  upon  which  depends  the  admissibility  of  testimony. 
It  is  the  duty  of  the  judge  to  determine  them  definitively,  and  to 
admit  or  reject  the  testimony  accordiagly .    It  is  error  to  leave 
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it  to  fhe  jury  to  dedde  the  preUminary  qnestioii  of  admiarf* 
bility,  and  to  Inatract  them  to  consider  it  or  not  to  oonaider  it^ 
as  they  find  the  qnestion  the  one  way  or  the  other. 

This  matter  was  considered  in  the  cases  of  RoJiiff  y.  Hunt- 
ley, 5  Ired.  545,  and  JIfonroe  y.  5ttttfo,  9  Id.  49,  and  the  law 
declared  to  be  as  herein  stated.  For  this  error,  the  priscmer 
would  be  entitled  to  haye  his  case  pnt  before  another  jury  if 
it  would  by  any  possibility  haye  brought  him  harm;  but  it 
does  not  appear  to  us  that  it  could,  the  judge  haying  preyi<» 
ously  decided  against  the  prisoner;  and  it  is  not  therefine 
considered  of  any  ayail  to  the  prisoner  in  his  bill  of  exce[h 
tions. 

It  is  noticed  in  order  to  renew  our  disapprobation  erf  the 
course. 

For  the  first  error  the  prisoner  is  entitled  to  avenire  cbfioM. 

This  opinion  is  to  be  certified  to  the  superior  court,  to  the 
end  that  it  may  take  further  proceedings  according  to  law. 


Ohabgi  Wbioh  Famms  Facts  qb  Suoobsib  OcuroLinnoir  moM  FAcn^ 
withoat  mfonmng  the  jury  that  they  ere  the  exdnehre  jndgee  thereol^  is 
ernmeona,  end  is  not  cared  by  embodying  in  another  charge  the  ooneet  role: 
fibnie  T.  BtaU,  81  Am.  Bee.  499»  and  note  603, 

CousT  MUST  DxTXRiiZNa  Lbgautt  ov  Bvidbrob:  Btamm  t.  RvmM^  49 
Am.  Dec  776,  and  note  782.  AdmiwribilHy  of  evidence  is  a  question  for  the 
court  to  determine,  and  the  Jury  cannot  be  left  to  decide  matters  which  the 
ooort  18  boond  to  determine:  SieUe  r.  AnirmOf  HdJL  (K.  0.)  206^  citing 
the  principal  case. 

RBBOKiova  iHBiBVonav  o  not  Oobxd  by  a  sabeeqaent  correct  cne^ 
given  ao  late  as  not  to  show  that  the  party's  case  has  been  prexodioed  by  the 
first:  BiaiBY.  Ommmt,  78  N.  0.4M^  citing  the  principal  casei  see  also  Ania 
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IS  WuffSTON's  Law,  fis.] 

KnuHO  n  HuBXxn»  An>  not  HANSLAvaariB,  where  parties  flu^  by 
sent  with  deadly  weapons,  and  the  accnaed,  having  his  weapon  ready, 
takes  his  adverssiy  at  a  diaadvantage,  and  stebs  him  in  the  sideiHiile  he 
Is  in  the  act  of  tuning  around  to  face  the  accosed,  and  before  he  is  ca 
his  defense. 

KnvDS  OF  Manslauohtbe  Statxd  anb  BZFLADnOX 

In  Mutual  Ck>iKBAT  with  Diadlt  WsAPOKi^  an  cffar  to  strike  does  noi 
amoont  to  l^gal  provocation. 

Ov  Tbial  job  Mubdxb,  whbbb  IsTDmoNAL  Knxoro  with  JimAJifLr 
Wbapon  d  ADMFrTBD^  an  inatroction  ia  proper  which  aasames  as  trae 
what  defendants'  witnesses  have  sworn  to^  and  states  that  such 
does  not  mitigate  the  crime  to  mandanghtar. 
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Vaot  of  H(»fZGEi»  ifUBT  V  FmofrwD  BT  Srini  Imt  if  loand  cr  adinittodt 
the  omu  of  ahowing  jttrtjfication,  6X0016^  or  mittgitkn  is  «poa  the  ao- 
eoMd,  and  the  jury  mutt  be  oktiified  that  tlie  matter  oihrad  In  nttlga- 
traalstnia. 

Thb  opinion  etates  the  facts. 
AUamey^eneralf  for  the  state. 
EaJtoUy  for  the  defendant. 

By  Court,  Pearson,  C.  J.  We  ooncnr  with  Mr.  Baton  In  Che 
position  that  from  the  manner  in  which  the  case  was  put  to 
the  jury,  the  motion  for  a  venire  de  novo  is  to  be  considered  on 
testimony  of  the  witnesses  for  the  prisoner  only;  and  that  the 
testimony  of  his  principal  witness,  Harriet,  is  to  be  taken  in 
the  view  most  favorable  to  him.  This  follows  from  the  bet 
that  the  judge  made  a  general  charge,  and  did  not  ^^  declare 
juid  explain  the  law  arising  on  the  cTidence'':  State  y.  Sum- 
meyy  2  Winst  108,  at  this  term;  QaMm  v.  Feribee^  1  Id.  815; 
8uue  v.  NorUm,  1  Id.  306. 

We  have  these  (bcXai  The  prisoner  and  one  Micajah,  in  a 
starlight  night,  and  in  the  shade  of  trees,  had  a  fight  Micajah 
got  the  prisoner  down,  and  then  ran  off.  The  prisoner  rose  up, 
and  had  his  hand  to  his  side,  as  if  he  was  holding  something 
in  his  hand;  he  then  sat  down  on  the  door^sill,  on  which  the 
deceased  was  sitting.  Words  passed  between  them;  the  pris- 
oner got  up;  the  deceased  then  rose  up  and  reached  his  hand 
inside  the  door  and  got  a  stick.  As  he  was  turning  round 
(after  getting  the  stick),  the  prisoner  stabbed  him  in  the  left 
side  with  a  bowie-knife,  the  blade  of  which  was  nine  inches 
long.  The  deceased  then  knocked  him  down  with  the  stick; 
as  he  rose,  he  knocked  him  down  a  second  and  a  third  time; 
prisoner  ran  off,  the  deceased  followed  him  a  few  steps,  and 
ibll,  and  died  of  the  wound.  The  bowie-knife  and  stick  were 
admitted  to  be  deadly  weapons. 

The  learned  counsel  insisted  that  the  offense  was  manslaugh* 
ter,  on  two  grounds:  1.  The  act  of  seizing  the  stick,  with  an  in* 
tent  instantly  to  strike,  was  an  assault  with  a  deadly  weapon, 
and  amounted  to  legal  provocation;  2.  The  prisoner  had  rea* 
sonable  ground  to  believe  that  the  deceased  was  about  to  do 
liim  great  bodily  harm,  and  struck  to  prevent  it,  which  miti- 
gates the  offense  to  manslaughter. 

Conceding  these  principles  of  law,  the  court  is  of  opinion  that 
Jieither  applies  to  this  case,  and  that  the  offense  is  murder. 
There  is  some  confusion  in  respect  to  the  application  of  these 
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principloB  of  the  law  of  homicide,  growing  out  of  obiter  dido, 
and  certain  decifiions  to  be  met  with  in  the  books.  It  is  im- 
portant that  all  confusion  should  be  cleared  away,  especially 
in  times  like  these;  for  one  of  the  ill  effects  of  war  is  to  scattor 
deadly  weapons  among  the  people,  familiarize  the  public  mind 
to  scenes  of  blood,  and  make  a  resort  to  such  weapons  a  thing 
of  frequent  occurrence,  unless  it  is  prevented  by  the  fear  of  the 
law.  On  this  account,  without  attempting  to  review  the  cases 
(which  would  be  an  endless  task),  I  will  endeavor  to  give  the 
reasons  on  which  the  law  is  based,  whereby  the  proper  appli- 
cations of  its  principlesjwill  be  made  clear. 

Manslaughter  is  of  two  kinds:  1.  When  the  killing  is  the 
heat  of  blood;  2.  When  the  killing  is  by  accident  or  mistake^ 
arising  from  negligence  or  a  want  of  due  precaution. 

1.  If  A  is  about  to  strike  B,  who  is  unwilling  to  enter  into 
a  fight,  and  shows  it  by  words  or  actions,  or  otherwise,  as 
by  going  back,  or  warns  A  not  to  strike,  and  A  presses  on  and 
strikes,  or  attempts  to  strike,  and  thereupon  B  kills  with  a 
deadly  weapon,  it  is  manslaughter;  for  there  is  a  legal  provo- 
cation, and  the  law  ascribes  the  killing  to  ''heat  of  blood,** 
and  not  to  malice. 

2.  If,  on  a  sudden  quarrel,  the  parties  begin  a  fight  by  con- 
sent, without  deadly  weapons,  and  after  blows  pass,  one  uses 
a  deadly  weapon  and  kills,  it  is  manslaughter;  for  by  the  ex- 
citement of  the  fight  the  blood  is  heated,  and  the  killing  is 
done,  not  of  malice,  but  in  the  furor  bremsy  which  the  law, 
out  of  indulgence  to  human  frailty,  allows  to  mitigate  the 
offense,  although  the  party  had  himself  committed  a  breach 
of  the  peace  by  entering  into  the  fight  wUlingly. 

8.  If,  on  a  sudden  quarrel,  the  parties  fight  by  consent,  at 
the  instant,  with  deadly  weapons,  and  one  is  killed,  it  is  but 
manslaughter,  provided  the  parties  fight  on  equal  terms  and 
no  undue  advantage  is  taken;  for  the  fairness  of  the  fight 
rebuts  the  implication  of  malice,  and  the  law  mitigates  the 
offense  out  of  indulgence  to  the  firailty  of  human  nature. 

Which  of  these  three  principles  is  applicable  to  our  case? 
When  it  is  proved  that  one  has  killed  intentionally  with  a 
deadly  weapon,  the  burden  of  showing  justification,  ezcuse, 
or  mitigation  is  on  him.  It  is  admitted  the  prisoner  killed 
intentionally,  with  a  deadly  weapon.  He  does  not  show  by 
his  words  or  actions  that  he  declined  the  fight,  or  gave  back, 
or  warned  the  deceased  not  to  strike;  so  the  first  principle 
does  not  apply.    The  parties  did  not  begin  the  fight  without 
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deadly  weapooB:  00  the  second  principle  docB  not  apply. 
The  partieB  fought  by  consent,  with  deadly  weapons:  so  the 
case  falls  under  the  third  principle;  and  the  question  is  nar- 
rowed to  this:  Does  the  principle  in  regard  to  a  fiEiir  fight 
apply?  or  does  the  case  fiall  under  the  exception  in  regard  to 
a  fight  on  unequal  terms,  and  when  undue  advantage  is 
taken?  This  is  too  plain  for  discussion.  The  prisoner,  having 
his  weapon  ready,  took  his  adversary  at  a  disadvantage,  and 
stabbed  him  in  the  side  while  he  was  in  the  act  of  turning 
round  to  face  him,  and  before  he  was  ^^  on  his  defense."  This 
dastardly  act  excludes  the  idea  that  he  entered  into  the  fight 
in  comphance  with  the  common  notions  of  honor,  and  shows 
that  he  '^  sought  the  blood  "  of  the  deceased. 

The  principle  by  which  a  killing  in  a  fair  fight,  with  deadly 
weapons,  is  mitigated,  was  adopted  at  a  time  when  every  gen- 
tleman wore  a  sword;  and  the  custom  was,  on  offense  given, 
to  draw  and  fight.  Such  fights,  owing  to  the  expertness  of 
the  combatants  in  defense,  were  not  often  fataL  Manners 
have  since  changed.  No  one  in  private  life  now  wears  a 
eword,  and  how  far  this  may  affect  the  principle  is  a  serious 
question;  but  it  is  certain  that  a  fair  fight  at  the  instant,  with 
deadly  weapons,  is  now  of  rare  occurrence.  When  one  has  a 
knife,  and  the  other  a  stick  or  a  pistol,  they  are  not  on  equal 
terms;  and  the  purpose  of  each  is  to  take  advantage  and  give 
a  mortal  blow  as  soon  as  possible.  Such  cases  fall  under  the 
exception;  the  party  killing  is  a  murderer,  and  there  is  noth- 
ing to  mitigate. 

If,  as  contended  by  Mr.  Eaton,  in  a  ^^  mutual  combat "  with 
deadly  weapons,  the  offer  to  strike  amounts  to  a  legal  provo- 
cation, neither  party  would  ever  be  guilty  of  more  than  man- 
slaughter; for  each  could  say.  My  adversary  was  about  to 
strike  with  a  deadly  weapon.  So  it  would  make  no  differ- 
ence whether  the  fight  was  declined  or  entered  into  willingly, 
or  was  fair  or  unfair;  and  the  law  would  encourage  a  hasty 
resort  to  deadly  weapons,  and  an  unfair  use  of  them,  by  say- 
ing. You  need  not  diow  that  you  declined  the  fight,  and  at- 
tempted to  avoid  it;  you  need  not  show  that  you  took  no  undue 
advantage, — use  your  weapon  as  soon  as  you  can,  and  take  all 
advantages;  for  if  your  adversary  is  about  to  strike,  it  is  a 
legal  provocation,  although  you  are  also  about  to  strike,  and 
whichever  kills  will  only  be  guilty  of  manslaughter.  This 
would  only  lead  to  horrid  consequences,  and  completely  upset 
and  confound  all  the  principles  which  have  been  so  oarefully 
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adopted  to  deter  men  from  the  nee  of  deadly  weapona,  and  at 
the  same  time  extend  a  reasonable  indnlgenoe  to  the  frailty  of 
homan  nature. 

The  learned  conneel  did  not  insist  with  muoh  eamestnesa 
that  the  case  could  be  brought  under  the  second  kind  of  man- 
slaughter. One  or  two  instances  will  show  that  the  dootrina 
has  no  application.  If  one  handles  a  loaded  gun  so  n^B- 
gently  that  it  goes  off  and  killSy  it  will  be  excusable  homicida 
or  manslaughter^  according  to  the  degree  of  negligence. 

2.  An  officer  pushed  abruptly  and  Tiolently  into  a  gentle* 
man's  chamber  early  in  the  morning,  to  arrest  himi  not  telling 
his  business  or  using  words  of  arrest.  The  gentleman,  nc4 
knowing  that  he  was  an  officer,  under  the  first  impulse  stabbed 
him  with  his  sword.  It  was  ruled  manslaughter  at  common 
law,  for  the  prisoner,  not  knowing  the  officer's  business,  mighty 
from  his  behavior,  reasonably  conclude  that  he  was  about  to 
rob  or  murder  him:  CooVs  Ccue^  Cro.  Car.  688. 

8.  Upon  an  outcry  of  thieves  in  the  night-time,  a  person 
who  was  concealed  in  a  closet,  but  no  thief,  in  the  hurry  and 
surprise  the  family  was  under,  was  stabbed  in  the  dark.  This 
was  holden  to  be  an  innocent  mistake,  and  ruled  ehane§ 
medly:  Levels  Com^  cited  in  C00V9  Case^  supra.  Foster,  at 
page  299,  observes  of  this  case:  '' Possibly  it  might  have  been 
better  ruled  manslaughter,  due  circumspection  not  having 
been  used."  In  all  cases,  when  the  offense  is  mitigated  be- 
cause the  party  acted  under  a  mistake,  for  which  there  was 
reasonable  ground,  if  the  danger  had  been  real,  the  act  would 
have  been  justifiable.  In  our  case  the  danger  was  real, — the 
deceased  was  about  to  strike  with  a  deadly  weapon;  and  if 
this  doctrine  applies,  the  killing  was  justifiable,  and  the  pris- 
oner ought  to  have  been  acquitted.    Eeduetio  ad  abswrdum. 

The  second  objection  to  the  charge  is  not  tenable.  From 
the  view  we  have  felt  bound  to  take  of  the  case,  the  judge  ia 
considered  as  having,  in  effect,  instructed  the  jury  that,  put- 
ting the  testimony  of  the  witnesses  on  the  part  of  the  state  out 
of  the  case,  as  an  intentional  killing  with  a  deadly  weapon 
was  admitted,  the  testimony  of  the  prisoner's  witnesses  did 
not  mitigate  the  offense  to  manslaughter;  and  the  prisoner 
has  no  reason  to  complain  because  the  instruction  assumes 
that  what  his  own  witnesses  swore  to  was  true. 

The  third  objection  is  not  tenable.  The  position  ^'that  the 
principle  on  which  the  doctrine  of  reasonable  doubt  is  grounded 
is  as  much  applicable  to  the  grade  of  the  homicide  as  it  it  t» 
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the  fsLCt  of  the  homidde,^  is  not  true.  The  enor  ooodflte  in 
not  attending  to  the  diBtinotion  that  the  &ot  of  the  homicide 
must  be  proved  by  the  state;  but  if  found  or  admitted,  the 
onus  of  showing  jostifioationy  excuse,  or  mitigation  is  upon  the 
prisoner.  At  page  290,  Foster  says:  '^Whoever  would  shelter 
himself  under  the  plea  of  provocation  must  prove  his  case  to 
the  satisflEtction  of  the  jury'';  the  presumption  of  law  is  against 
him  ^*  till  the  presimiption  is  repelled  by  contrary  evidence.'* 
At  page  255  the  matter  is  explained  at  large. 

The  principle  on  which  the  doctrine  of  reasonable  doubt  as 
to  the  fact  of  the  homicide  is  grounded  is  that  in  favor  of  life; 
the  fact  which  the  state  is  required  toestablish  must  be  proved 
beyond  a  reasonable  doubt.  It  certainly  would  not  be  in  favor 
of  life  to  apply  this  doctrine  to  matter  of  mitigation,  which 
the  prisoner  is  required  to  establish.  Hence,  of  regard  to 
that  the  rule  is,  the  jury  must  be  satisfied  by  the  testimony 
that  the  matter  offered  in  mitigation  is  true. 

There  is  error.    This  must  be  certified,  etc 


Ohb  Who  Emtirs  nrao  Mutual  Combat  dangnoiuily  annad^  and  Sghl> 
ing  with  nndne  advantage^  killa  hia  adTonary,  ia  guilty  of  nnirden  Price  v. 
StaU,  72  Am.  Deo.  105;  Staiey.  8000^42  Id.  14B.  Tha  prindpal  oaao  ia  oitad 
to  this  point  in  ifftote  ▼.  Smith,  77  N.  O.  489. 

AocuBBD  n  Pbxsumxd  ImfoomT  until  tba  praaaontioa  aatahliahaa  Ida 
guilt:  Home  ▼.  State,  81  Am.  Dee.  499;  and  note.  Tha  budan  of  proof  ia  on 
them:  Ccmmonwealth  t.  JlicKk,  61  Id.  410. 

Wbxbx  thxrx  X8  No  Coicnjor  or  TnruoHr,  ita  oradit  and  aoffioianey 
may  be  left  to  the  jury  without  qualification:  StaU  v.  Vhei,  93  N.  C.  498^ 
eitbig  the  principal  caae. 

WuEBM  Intuitional  Killcsq  wttb  Dxadlt  Wxapom  n  Admiitid,  the 
harden  of  showing  ezcose»  mitigation,  or  justifioation  ia  on  the  aoonaed,  and 
the  jury  must  be  aatisfied  that  the  matter  offered  ia  tme:  State  ▼.  CoHand,  90 
N.  C.  675;  StaU  t.  Brittain,  89  Id.  502;  State  ▼.  Pa^ne,  86  Id.  610;  StaU  ▼. 
WiUie,  63  Id.  27,  all  citing  the  principal  case.  If  prisoner  made  threats^ 
proToked  and  brought  on  the  flghti  with  intent  to  use  a  stick  and  kiU  hia 
adTersary,  the  crime  is  murder;  but  if  the  affiray  ia  sudden  and  nmtual,  and 
no  undue  adrantage  is  taken,  the  killing  ia  maimlanghter;  State  t.  Mamm,  90 
Id.  683,  citing  the  principal  case.  Where  one  who  ia  unwilling  to  fight  ia 
attacked  by  another,  who  intends  to  kiU  him,  he  may,  if  nabeanry,  kill  hia 
aasatlani,  and  the  kflling  wiU  be  maraly  manalanghtan  8iat$  v.  Kmrnedp^  91 
Id.  577*  citing  tha  principal 
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PATTON  V.   PaTTON. 
fWnrROH't  Sqvxtt,  ilj 

WmMMM  Lavb  d  TmoBASMD  BY  PASTRSBSHzr,  witii  pwhufihtp  taid% 
■aed  for  pwtD«nhip  pnipoaei^  npon  th«  dflath  of  ono  of  the  portaan  Us 
wife  is  entitled  to  dower  in  hie  ahara,  in  the  ebaenoe  of  pertneniki^  vtl- 
dee  to  the  eontnuy:  See  Swmmeff  r.  PaUom,  pott,  p.  451. 

DiviBB  ov  Lakd  Ofe&atki  a8  Ooirrsr abtcb.  Upon  the  death  of  tiie  deriaav 
the  lend  peeaet  direotlj  to  the  derieee^  and  the  ezeomtor  Ukm  no  eiMi 
or  intereet  in  it. 

LAvm  Dkyiskd  SpacmaALLT  to  Wm  4in>  Chiu>bbh  do  not  ooom  wiOlB 
the  operation  of  a  reridnary  daaae  in  a  will  providing  that  oertaln  traoti 
of  land  ahall  paaa  to  the  ezecntor  in  troat  to  be  aold,  and  the  proeeoda 
divided  between  the  wife  and  children,  and  directing  the  ezeontor  **  to 
keep  my  estate  together,  and  not  to  hand  over  any  of  the  deriaea  orlegi^ 
eiea''nntil  the  happening  of  a  certain  event.  Aa  to  the  land  apeoifioaUj 
deviaed,  the  worda  "not  to  hand  over  "  have  no  application  whatever. 

Bill  to  recover  dower.  When  taken  in  oonneotion  with 
Swnmey  v.  Potior^  poH^  p.  451|  the  opinioii  Boffidently  ftates 
ihefiEtcts. 

Merriman^  for  the  plaintiff. 

Defendants  were  not  represented  by  connBeL 

By  Conrt,  Pearson,  C.  J.  The  right  of  the  plaiiitiff  to  dower 
in  the  tan-yard  lot  is  settled  by  the  case  of  Summey  v.  Patton^ 
Win  St.  Eq.  62  [post,  p.  451],  at  this  term.  The  lot  having 
been  sold  by  the  surviving  partners,  there  will  be  a  referenoo 
to  fix  the  amount  to  which  she  is  entitled  absolutelyi  acooid* 
tng  to  the  ratable  value  of  her  life  estate. 
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We  are  of  opinion  she  is  also  entitled  to  dower  in  all  of  the 
land  acquired  hj  her  husband  under  the  will  of  J.  W.  Patton, 
except  the  tracts  or  parcels  of  land  which  pass  to  the  executors 
under  the  residuary  clause,  in  trust,  to  be  sold  by  them,  and 
the  proceeds  of  sale  divided  equally  among  his  wife  and  chil- 
dren. A  devise  operates  as  a  conveyance.  The  land  passes 
directly  from  the  devisor  to  the  devisee,  and  the  executor  takes 
no  estate  or  interest  in  it.  For  this  reason,  the  lands  given 
specifically  to  the  wife  and  children  do  not  come  within  the 
operation  of  that  clause  which  directs  the  executor  '*  to  keep 
my  estate  together,  and  not  to  hand  over  any  of  the  devises  or 
legacies  until  my  existing  railroad  contracts  in  Tennessee  and 
North  Carolina  are  completed."  In  reference  to  land  specifi- 
cally given,  the  words  ''not  to  hand  over"  can  have  no  applica- 
tion whatever.  Indeed,  apart  from  this  principle,  growing  out 
of  the  essential  difference  between  a  devise  and  a  legacy,  we 
should  incline  to  the  opinion,  that  by  a  proper  construction 
this  restriction  only  applies  to  the  property  contained  in  the 
residuary  clause.  It  is  a  part  of  that  clause,  and  is  naturally 
confined  to  the  property  therein  disposed  of;  to  say  nothing  of 
the  unreasonableness  of  the  supposition  that  it  was  the  intention 
to  tie  up  his  whole  estate,  real  and  personal,  until  a  future 
event,  which  might  not  happen  for  several  years,  leaving  his 
wife  and  children  in  the  mean  time  to  starve.  If  such  had 
been  the  intention,  there  surely  would  have  been  some  provis- 
ion for  their  support.  And  the  fact  that  the  land  in  the  hands 
of  the  devisees  would  still  remain  ultimately  liable  for  the 
debts  of  the  devisor,  in  aid  of  the  other  portions  of  his  estate 
towards  the  completion  of  the  railroad  contracts,  seems  to  con- 
firm the  soundness  of  this  construction. 

Decree  for  the  plaintiff. 

DowxB,  WHXH  Allowxd  xh  PiBTinEiuHXP  Lakds  belongliig  to  »  daoeoad 
pwtner:  Markham  y.  MerreUf  40  Am.  Deo.  76.  When  not  allowed:  Andreu^s 
Hdn  ▼.  Brown,  56  Id.  252;  and  note  255;  Swnmar  t.  Hampton,  32  Id.  722,  and 
note.  The  principal  caae  is  cited  in  Ferguson  ▼.  Bass,  PhilL  Eq.  115,  to  the 
point  that  the  wife  is  entitled  to  dower  in  the  realty  of  a  deceased  partner. 

UroH  Death  ov  AiromoBy  bis  Laitds  Dssoivd  Dikxctlt  to  bib  Uzibm 
OB  Dbvisus^  free  from  any  control  by  the  execator  or  administrator:  Wal- 
hridgey.  Day,  83  Am.  Dea  227,  and  note;  BeckH  y.  Selover,  68  Id.  237,  and 
note;  CkamaU  ▼.  Wilmm,  76  Id.  351,  and  note.  The  principal  case  is  cited  in 
MmdaAaH  t.  Benbow,  84  N.  C  650,  to  the  point  that  in  equity  a  partnerahip 
agreement  deyotes  the  partnership  land  to  the  payment  of  firm  debts  in  caae 
of  insolvency,  and  poetponea  the  individoal  creditors  of  the  partners  natO 
tlw  payment  of  the  partnership  debts. 
Am.  Dae  Vol.  LXXXVI-a9 
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Gabbott  V.  Bbowx. 

LWnraroH't  Squitt,  48.] 
iQunr  WILL  AvvuL  Oownucv  vob  Pubobibx  of  land  Mtend  infto  lij  ta 
Imbaoilfl^  wiihoBt  ocmniel,  by  which  ha  tifftem  to  pay  twioa  theinwTalM 
of  tho  Uod,  and  ia  othorwiM  in^oaad  upon  hy  tha  fnutdnlant  liggoai- 
tatftona  of  tiia  Tandor. 

Thb  opinion  contains  the  facts. 
Merrimofij  for  the  plaintiff. 

B7  Court,  Manly,  J.  If  the  case  stood  alone  upon  thv  men- 
tal incapacity  of  Jesse  Whitaker,  deceased,  we  might  fed 
constrained  to  send  it  to  a  jury  to  have  an  issue  on  that  point 
tried. 

It  seems  an  inquisition  was  had  in  Buncombe,  according  to 
the  usages  of  law,  which  resulted  in  a  verdict  that  the  sub- 
ject was  non  compos  mentis^  which  was  reported  to  the  county 
court  at  its  April  session,  1857.  From  this  there  was  an  ap- 
peal to  the  superior  court  of  the  county,  and  this  appeal  was 
pending  at  the  time  of  his  death. 

The  evidence  which  has  been  laid  before  us  preponderates, 
we  feel  at  liberty  to  say,  in  favor  of  the  finding  of  the  jury; 
but  as  the  inquisition  was  not  finally  acted  upon  and  settled 
by  a  jury  upon  testimony  viva  voce^  it  would  be  more  in  accord* 
ance  with  the  caution  with  which  this  court  proceeds  in  mat- 
ters of  so  great  importance  to  send  it  to  the  customary 
tribunal  to  have  the  fact  established  the  one  way  or  the  other. 

But  we  do  not  think  the  case  necessarily  turns  upon  this 
point.  There  are  other  well-settled  principles  of  equity  which 
dispose  of  it. 

Whatever  may  be  the  degree  of  doubt  left  upon  the  precise 
mental  condition  of  Jesse  Whitaker  about  the  time  of  the 
transactions  in  question, — if  he  could  not  at  that  time  be 
properly  classed  amongst  non  compotes  mentis  technically, — it 
is  nevertheless  certain  that  he  was  very  old,  was  prostrated  by 
disease  and  intemperance,  and  his  memory  and  will,  at  least, 
exceedingly  uncertain  and  fluctuating. 

He  was  advised  by  friends  upon  whose  counsel  he  had 
theretofore  relied,  not  to  make  the  bargain  without  further  in« 
formation;  and  it  was  then  understood  and  agreed,  the  de* 
fendant  Brown  being  present,  that  no  further  action  should 
be  taken  in  the  matter  until  the  information  needed  was  ob- 
tained. 

After  this  arrangement  the  friends  of  Whitaker  left  the 
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house,  and  thereupon  Brown,  having  remained,  renewed  the 
negotiation  and  effected  the  alleged  sale  of  his  land. 

The  further  fact  in  this  case  is  established  to  our  satisfac- 
tion, that  the  price  demanded  and  received  for  the  land  is 
twice  its  true  value. 

Here,  then,  are  extreme  imbecility  of  mind  in  the  subject 
of  the  alleged  fraud,  an  opportunity  selected  when  he  was 
^  without  counsel,"  in  fraud  of  an  agreement,  secrecy  in  the 
transaction,  and  imposition  in  the  price. 

These  are  sufficient,  we  think,  to  call  into  action  the  Inter- 
ference and  aid  of  this  court. 

This  occasion  or  source  of  equity  jurisdiction  is  fully  ex- 
plained in  the  cases  of  AnUs  v.  Satterfieldj  5  Ired.  Eq.  173, 
and  Freeman  v.  Dvnggins,  2  Jones  Eq.  162. 

The  voluminous  evidence  which  has  been  filed  in  this  cause 
establishes  with  sufficient  clearness  the  narrative  we  have 
given  as  the  true  state  of  the  facts,  according  to  the  inter- 
pretation most  favorable  to  the  defendant,  and  the  cases  estab- 
lish the  principle  that  the  court  will  annul  a  contract  made 
under  such  circumstances,  and  remit  the  parties  as  far  as  it  is 
practicable  to  do  so  to  their  previous  positions.  To  this  end 
a  decree  may  be  drawn  perpetuating  the  injunctions  hereto- 
fore granted,  annulling  the  contract  marked  A  in  the  papers, 
and  directing  a  return  of  such  notes,  orders,  or  other  securities 
as  were  given  for  the  purchase-money. 

Kquitt  wnii  RBBora  D  (bimuoT  for  the  pnrohase  of  Umcb  when  the  ven- 
dor has  made  miarepresentationa;  Tost  v.  Shaffer,  66  Am.  Deo.  609;  Parham 
V.  Bandolph,  85  Id.  403,  and  note  408;  Bnmm  v.  Manning^  74  Id.  737,  note 
730;  Rimer  v.  Dugan,  77  Id.  687,  and  note.  That  stich  oontract  may  be  set 
Mida  for  groes  inadequacy  of  prioe,  see  Jman  ▼.  Toubnim,  44  Id.  448;  Brieeoi 
▼•  Bnmamgh^  46  Id.  108^  and  notes  to  these 


SUMMBY   V.   PaTTON. 
[Winston's  Sqditt,  62.] 

Whds  LAin>  n  Pubobasbd  bt  Pabthsbship,  with  partnership  funds,  and 
need  for  partnership  pniposes,  upon  dissolution  of  the  firm  by  the  death 
of  one  of  the  partners,  his  share  of  the  Und  descends  to  his  heir  at  law  as 
real  estate,  and  does  not  pass  to  his  representative  as  personalty,  in  tiie 
absence  of  any  agreement  in  the  articles  of  copartnership. 

DooKBDni  ov  English  EqvnY  is  that,  as  between  partners  and  for  the  pur- 
poses of  the  firm,  real  estate  belonging  to  the  partnership  wiU  be  treated 
as  personalty  if  the  partners  have,  by  articles  of  oopartnership  or  oihfli«> 
wiiflb  impressed  upon  it  that  oharaeter. 


463  SuioaeT  v.  PARoir.  [N.  Caiolinai 

Ths  ofrisioii  states  the  case. 

Merrimony  for  the  plaintifif. 

Defendants  were  not  represented  by  counsel. 

By  Court,  Psabbon,  C.  J.  The  pleadings  present  the  ques- 
tion, whether  land  purchased  by  a  firm  with  partnership 
funds  for  partnership  purposes,  and  used  as  a  part  of  the  stock 
in  canning  on  the  business, — a  tannery  for,  instance, — in  the 
absence  of  any  agreement  in  the  articles  of  copartnership, 
shall,  on  the  dissolution  of  the  firm  by  the  death  of  one  of  the 
parties,  descend  as  real  estate  to  the  heir  at  law,  or  pass  as 
personal  estate  to  the  executor  or  administrator  of  the  de- 
ceased partner. 

For  the  purpose  of  deciding  the  general  principle,  we  will 
put  out  of  the  case  the  special  circumstance  that  the  intestate, 
W.  A.  Fatten,  was  the  owner  of  the  land,  and  after  the  forma- 
tion of  the  firm  conveyed  three  fourths  of  the  lot  to  the  other 
three  members  of  the  firm  in  fee-simple,  retaining  the  other 
fourth,  and  that  the  articles  of  copartnership  provide  that  at 
its  dissolution  all  the  debts  shall  be  first  paid  out  of  the  joint 
funds,  the  capital  advanced  be  returned  to  each  partner,  and 
^Hhe  balance  of  the  partnership  assets  shall  then  be  equally 
divided  between  the  four  copartners." 

It  is  the  settled  doctrine  of  equity  in  the  English  courts 
that,  as  between  the  partners  and  for  the  purposes  of  the  firm, 
real  estate  belonging  to  the  partnership  will  be  treated  as  per- 
sonalty if  the  partners  have,  by  the  articles  of  copartnership  or 
otherwise,  impressed  upon  it  the  character  of  personalty. 

But  it  is  a  vexed  question,  whether,  after  the  dissolution  of 
the  firm  by  the  death  of  one  of  the  members,  the  debts  being 
all  settled  and  no  purpose  of  the  firm  requiring  it,  the  share 
of  the  deceased  partner  in  the  land  shall  still  retain  its  charac- 
ter of  personal  property  and  pass  to  his  personal  representa- 
tives, or  shall  descend  as  real  estate  to  his  heir  at  law. 

Upon  this  point  Mr.  Justice  Story,  in  his  work  on  partner- 
ship, sec.  93,  remarks:  "There  has  been  a  great  diversity  of 
Juridical  opinion,  as  well  as  of  judicial  decision,  and  the  doc- 
trine may  be  considered  as  open  to  many  distressing  doubts." 

The  idea  that  land  shall  be  considered  and  treated  as  per* 
sonal  property  is  not  readily  comprehended  by  a  plain  mind, 
and  requires  explanation.  It  is  an  artificial  and  refined  doc- 
trine, adopted  by  the  chancellors  in  England  in  reference  to 
copartnerships,  on  the  principle  of  giving  efifect  to  the  agree- 
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ment  of  the  oopartnerSy  and  originated  in  this  wise:  bjr  the  com- 
mon law,  on  feudal  reasonSi  land  could  not  be  sold  for  the  pay- 
ment of  debts.  By  virtue  of  legislative  enactments,  the  writ  of 
degitj  and  statutes  merchants  and  staple,  subjected  land  to  the 
claims  of  creditors  in  a  modified  way;  that  is,  by  giving  the 
creditor  a  right  to  have  the  land  extended  at  a  yearly  value, 
and  to  have  an  estate  and  receive  the  rents  and  profits  until, 
at  the  extended  value,  the  debt  was  satisfied.  This,  however, 
did  not  cause  land  to  answer  the  purposes  of  trade  and  be- 
come the  means  of  extended  credit  as  fiilly  as  if  it  could  be 
sold  out  and  out  like  personal  property.  Again,  land  held  in 
joint  tenancy  was  subject  to  the  doctrine  of  survivorship,  by 
which,  on  the  death  of  either  tenant,  the  whole  estate  belonged 
absolutely  to  the  surviving  tenant.  This  was  a  great  draw- 
back to  the  formation  of  copartnerships  in  which  the  business 
made  it  necessary  for  the  firm  to  own  land.  To  obviate  these 
difficulties,  the  articles  of  copartnership  in  many  instances 
contained  an  agreement  that  the  land  required  and  owned  as 
part  of  the  stock  in  trade  should  be  considered  and  treated 
as  personalty;  and  in  others  the  acts  of  the  parties  furnished 
ground  for  the  inference  that  it  was  the  intention  to  impress 
on  land  the  character  of  personalty  in  all  such  cases;  and  the 
courts  inclined  to  extend  them  by  construction  and  implica- 
tion. It  was  held  in  equity  that  the  agreement  and  intention 
of  the  parties  should  be  carried  into  effect,  and  to  do  so  the 
land  must  be  considered  and  treated  as  personalty.  This  was 
all  well  enough  and  plain  sailing  as  between  the  copartners 
and  for  the  purposes  of  the  firm,  but  when  it  was  attempted 
to  carry  the  principle  further,  and  make  it  apply  to  land  after 
a  dissolution  by  the  death  of  one  of  the  parties,  and  after  the 
business  was  closed,  so  as  to  disinherit  the  heir  at  law,  and 
allow  the  personal  representative  to  take  the  land  and  dispose 
of  it  as  personal  property,  the  doctrine  became  much  more 
refined,  and  too  attenuated  for  practical  purposes,  and  calls 
for  the  remark  of  Mr.  Justice  Story, ''  that  the  doctrine  may 
be  considered  open  to  many  distressing  doubts." 

In  this  state  land  can  be  sold  out  and  out  under  execution, 
and  the  doctrine  of  the  common-law  survivorship  is  abolished. 
So  the  two  rules  of  law  which  gave  rise  to  this  doctrine,  and 
were  the  foundation  on  which  it  was  built,  have  been  taken 
away;  and  we  are  inclined  to  the  opinion,  under  the  rule 
c$S8anU  raiianej  eesaat  lex,  the  doctrine  is  not  applicable  to 
the  relation  of  copartners,  even  between  the  parties  them- 
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Bolvas;  and  we  aie  clearly  of  opinion  that  it  doee  not  apply  as 
between  the  heir  at  law  and  the  personal  repreeentatiTe.  And 
in  the  absence  of  any  adjudication  by  which  it  is  fixed  in  our 
law,  we  regard  it  as  another  of  those  refined  doctrines  of  equity 
jurisprudence^  which  render  the  English  system  so  extremely 
artificial  and  complicated,  and  add  it  to  the  list  of  ''{nn- 
money/'  "  part  performance,"  *^  the  lien  of  a  vendor  for  the 
purchase-money,'' ''  the  duty  of  the  purchaser  to  see  to  the 
application  of  the  purchase-money,"  and  the  wife's  equity  for 
a  settlement:  McKinnon  v.  JfcPonoId,  4  Jones  Eq.  1  [72  Aul 
Dec.  574], 

There  will  be  a  decree  declaring  that  the  plaintiff  is  not  en- 
titled to  that  part  of  the  fiind  in  the  hands  of  the  defendants 
arising  firom  the  sale  of  the  tan-yard  lot. 

The  cost  to  be  paid  by  the  plaintiff. 

Pabthebsbip  Bialtt,  on  DiATH  ov  Pabtnbb,  is  not  distrflnited  as  per- 
•onalty,  but  dMoands  to  the  heirs:  Teatman  t.  WcocU,  27  Am.  Dea  452,  and 
note  464i  Snoh  is  the  role  after  the  partnership  debts  are  paid:  Buehan  t. 
8mmer,  47  Id.  906;  AndreuM^t  Hdn  v.  Browne  66  Id.  252;  TiUinghaU  ▼. 
OkampUn,  (Sfl  Id.  610.  Partnership  realty,  upon  the  death  of  one  of  the 
partners,  retains  its  ofaaraoter  of  real  estate  and  desoendi  to  the  heir:  Stromd 
T.  Btrontdt  FhilL  (N.  O.)  626,  citing  the  principal  case. 

Equitt  Bbqabdb  Lahp  BxLOMonio  to  Pabtnebship  as  personalty,  and 
governs  it  by  roles  applicable  to  that  class  of  property;  ArmM  ▼.  Wcsmrii^ 
80  Am.  Deo.  448,  and  note  455;  Buckan  ▼.  Sumner^  47  Id.  305.  In  eqoity,  a 
partnership  agreement  devotes  the  firm  realty  to  firm  pnrposes^  and  estib* 
liahes  a  trost  in  it  to  secore  the  partnership  debts  in  ease  of  inaolvenoy,  im 
the  postponeaiflnt  of  the  individnal  debts  of  the  partnersi  Mmdmkattr.  Bm^ 
tei0k  34  N.  a  660^  dting  the 
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Bquxtt  will  HOT  CkiMPBL  SHSRivr,  who  has  sold  land  imdsr  eseontio^  \m 
ezeonte  a  deed  to  the  pnrchaser,  who  ofifers  and  has  always  been  ready  ta 
pay  the  porchase-money.  To  oompel  the  ezeontioa  of  a  deed  in  sadi 
case  is  the  ezclnsive  fonotion  of  the  ooort  under  li^am  aatliorilgr  tiis 
sheriff  acted  in  making  the  sale. 

Thb  opinion  contains  the  fiBtcts. 

Strong^  for  the  defendants. 

Plaintiffs  were  not  represented  by  oonnseL 

By  Court,  Pearson,  C.  J.    The  demurrer  raises  the  queethni 
-whether  the  jurisdiction  of  a  court  of  equity  can  be  invoked  to 
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compel  a  dieilff,  who  has  sold  land  under  an  execntion  ((he 
judgmeilt  and  ezeoation  and  sale  being  in  all  respects  regn* 
lar),  to  execute  a  deed  to  the  purchaser,  who  offers  and  has 
always  been  ready  to  pay  the  purchase-money;  in  other  words, 
to  compel  a  sheriff  to  do  his  duty.  This  has  hitherto  been 
considered  the  exclusive  function  of  the  court  under  whose 
authority  he  acted  in  making  the  sale.  We  are  at  a  loss  to 
conceive  under  what  head  of  equity  this  jurisdiction  is  sup- 
posed to  be  embraced,  in  the  absence  of  an  argument  in  sup* 
port  of  the  equity  of  the  bill,  or  of  any  reference  to  a  precedent 
for  the  exercise  of  the  jurisdiction.  The  purchaser  has  a  plain 
and  an  adequate  and  a  speedy  remedy  at  law  by  putting  the 
sheriff  under  a  rule. 

We  can  see  no  special  ground  for  the  interference  of  this 
court.  It  is  true,  the  bill  alleges  that  after  the  sale,  and  in 
fraud  of  it,  the  execution  continued  to  be  issued,  the  sheriff 
having  made  no  return  of  the  sale;  and  thereupon  a  second 
sale  was  made  by  the  new  sheriff,  at  which  sale  the  old  sheriff, 
one  of  the  defendants  in  this  case,  became  the  purchaser.  But 
there  is  no  allegation  that  a  deed  has  been  executed  to  the 
defendant  Carr,  the  old  sheriff.  We  are  inclined  to  the  opin* 
ion  that  if  a  deed  had  been  executed  to  him  by  the  new  sheriff, 
in  completion  of  the  second  sale,  that  would  have  been  a  ground 
for  coming  into  this  court;  for  thereby  the  title  would  have 
passed  to  him  as  an  individual,  which  might  have  rendered  it 
impossible  for  him  to  comply  with  a  rule  of  the  court  out  of 
which  the  execution  issued,  to  make  title,  under  his  power  of 
sale  as  sheriff,  to  the  plaintiff;  and  thereby  made  it  necessary 
to  convert  him  into  a  trustee,  holding  the  legal  title,  on  the 
ground  that  he  had  acquired  it  by  fraud. 

But  there  is  no  allegation  that  there  was  a  deed  to  him.  So 
he  has  not  acquired  the  legal  title,  and  there  is  no  ground  for 
equity  to  assume  jurisdiction  in  order  to  convert  him  into  a 
trustee. 

Demurrer  sustained,  and  bill  dismissed,  with  costs. 

Power  oy  EgcTirr  to  Comfxl  Ezioutioh  of  Shebot'b  Bud. — Th« 
principal  case  is  cited  in  Skinner  t.  Warren,  Sl  N.  0.  376,  to  the  point  that 
the  purchaser  at  ezecntion  sale  may  tender  the  pnrchase-moaey,  and  denumd 
a  deed;  and  if  the  sheriff  refosee  to  execute  it|  may  have  an  order  issued  oat 
of  the  coort  from  which  the  ezeoation  issaed,  to  compel  the  sheriff  to  make 
him  a  deed.  But  *  soit  in  equity  cannot  be  maintained  to  compel  the  sheriff 
in  such  case  to  execute  the  deed,  because  this  is  a  part  of  his  official  duty, 
when  the  terms  of  the  sale  have  been  complied  with  and  the  porohaae-moa^ 
which  will  be  enforced  by  an  order  ni  the  court  from  which  the  exeoo* 
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tion  iaraeds  Fom  r.  KUm,  85  Id.  177,  also  dtang  the  prindpaL  caae.  Tliert  k 
toma  doubt  as  to  whathar  the  dootrina  animci&tad  in  the  priiu^pal  eaaa  k 
eorreet.  The  few  authoritiee  on  the  aabject  leave  the  qneatioii  In  the  moal 
uuatisfiMstoiy  oonditioiL  It  has  been  said  that  the  anthority  of  the  sheriff  to 
make  a  deed  for  knd  sold  on  ezeoation  is  derived  from  statate,  and  no  oomt 
except  that  under  whose  process  he  acts  can  exercise  supervision  over  his 
proceedings.  The  provisions  of  the  statute  must  be  pursued,  and  fnnush  tiie 
only  remedy  in  the  case.  Equity  cannot  aid  the  imperfect  execution  of  a 
statutory  power:  Ware  v.  Johuon,  55  Ma  600-503;  see  also  Rover  on  Judi- 
cial Salas,  2d  ed.,  sec  063.  On  the  other  hand,  it  has  been  held  that  a  pn^ 
chaser  at  sheriff 's  sale  may  pray  the  aid  of  a  court  of  equity  to  perfect  his  titls^ 
and  such  aid  will  be  extended  him,  provided  his  proofs  are  clear  and  satisfso* 
tory:  HamUUm  v.  Bradley,  5  Hayw.  (N.  0.)  127.  In  WUhamv.  Smith,  6QaaA 
(U.  OL),  203-207,  objection  was  made  that  equity  ought  Ubt  to  entertain  a  bill 
to  compel  the  sheriff  to  execute  a  deed  to  the  purchaser  of  land  at  execatioB 
sale,  as  this  was  within  the  exclusive  power  of  the  court  whose  officer  he 
was.  And  the  court  say:  "It  would  seem  to  be  an  answer  to  the  objectioa^ 
that  the  court  does  not  inteipose  to  compel  him  to  do  his  duty  as  a  public 
officer.  But  having  entered  into  a  contract  in  that  capacity  with  a  third 
person,  a  right  springs  up  on  the  part  of  that  person  to  have  that  ocntraot 
enforced,  and  the  j^per  forum  for  enforcing  that  right  is  in  this  court  niis 
court  would  interfere,  therefore,  not  to  compel  a  sheriff  to  perform  hia  official 
duty,  but  to  give  effect  to  an  equity  which  has  accrued  to  a  third  person. 
Upon  this  pointy  however,  we  do  not  mean  to  give  any  decided  opinion."  No 
doubt,  a  court  of  equity  would  entertain  a  bill  to  enf  oroo  the  execution  d  a 
deed  to  a  purchaser  of  land  at  sheriff's  sale,  where  the  purohaae-monay  had 
been  paid,  and  the  sheriff  had  died  before  execvting  the  oooveyaaoas  Stemmi 
T.  8toke$,  73  Am.  Dec  4291 


Baker  v.  Eyans. 

n^nrsTOK's  Equitt,  iool| 
Taxfm  or  Lavsv  Obxatid  or  Favob  of  IiraoLViirav  eftfasr  with  or  viliiool 
full  oonsideiation,  may,  in  the  abaenoe  of  ixaadp  be  enloraed  fta  aqjoilgr 
by  the  beneficiary  against  the  trustee 

Ths  opinion  contains  the  fiBtots. 

Leitehj  for  the  plaintiffl 

Defendant  was  not  represented  by  ooonseL 

By  Court,  Manly,  J.  The  facts  as  established  by  the  plead* 
ings  and  proofs  are,  that  the  land  of  complainant,  being  sold 
onder  execution  for  debt,  was  purchased  by  Daniel  McMillan 
for  the  small  sum  of  ten  dollars.  The  purchaser  was  after- 
wards induced,  through  the  representations  of  neighbors,  to 
compassionate  the  condition  of  complainant,  and  to  convey 
the  land  to  Thomas  N.  McLeran  for  the  consideration  of 
twenty-five  dollars;  the  said  McLeran  agreeing  to  hold  the 
land  in  trust  for  the  benefit  of  plainti£f.    At  the  same  tiiii# 
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■ome  oiher  small  etteds  were  conveyed  In  augmentation  of 
the  tnist  fond* 

After  the  lapse  of  a  few  jean  McLeran  concluded,  for  the 
more  convenient  management  of  the  tmrt  property,  to  sell  the 
land,  and  to  hold  the  proceeds  thereafter  as  an  interest-bear- 
ing fond.  He  accordingly  sold  for  $750,  and  took  the  bond 
of  the  purchaser. 

It  seems  that  at  the  time  of  the  execution  sale,  and  since, 
down  to  the  time  of  the  sale  to  McLeran,  the  complainant  was 
indebted  to  a  larger  amount  than  he  could  pay. 

After  the  death  of  McLeran,  the  validity  of  the  trust  being 
denied  by  his  executrix,  complainant  filed  his  bill,  setting 
fiorth  the  above  facts,  and  praying  for  an  account  of  the  funds 
and  the  paying  the  balance  found  to  belong  to  the  same  into 
the  hands  of  Gteddie  as  a  trustee. 

The  answer  of  the  executrix,  Mary  Ann  Evans,  does  not 
deny  the  above  state  of  {ads  in  any  material  particular;  but 
makes  the  point,  whether  an  arrangement  made  as  this  was, 
for  the  ease,  favor,  and  comfort  of  a  debtor,  is  a  trust  which 
will  be  enforced  in  the  courts. 

Such  is  the  case  presented,  and  upon  proper  consideration 
of  it  we  see  no  reason  why  the  trust  should  not  be  enforced. 
No  injustice  has  been  done  to  creditors.  A  bona  fide  and  in- 
defeasible title  was  acquired  by  McMillan  through  his  pur- 
chase, and  it  was  entirely  competent  for  him  to  do  with  it  as 
he  pleased, — to  keep  it,  or  to  convey  it  away;  to  convey  it 
either  with  or  without  fall  consideration,  and  either  with  or 
without  conditions  or  trusts  annexed  thereto.  When,  there- 
fore, McMillan  responded  to  the  call  made  on  his  pity,  and  as- 
signed over  the  benefit  of  his  purchase  to  Baker  in  such  way 
as  to  secure  it  fix)m  seizure  by  his  creditors,  he  conferred,  it  is 
true,  a  benefit  upon  the  debtor,  but  did  no  wrong  to  the  cred- 
itor, for  it  was  not  at  his  expense.  The  advantageous  bar- 
gain which  he  assigned  over  had  not  been  acquired  by  any 
covinous  or  fraudulent  contrivance  or  understanding  between 
the  debtor  and  purchaser.  The  sale  was  by  execution,  and 
the  purchase  was  in  good  faith  for  the  purchaser's  benefit. 
That  he  afterwards  changed  his  mind,  and  made  an  almost 
gratuitous  conveyance  of  it  for  the  benefit  of  complainant,  is 
no  discredit,  but  is  a  transaction  eminently  fit  to  be  enforced* 
There  is  no  rule  of  law  or  equity  which  forbids  liberality 
among  men,  provided  they  are  liberal  with  their  own  and  do 
no  injustice  to  the  rights  of  others. 
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Whether  ihe  ftind  may  not  be  reached  by  eredifam  upon 
proper  proceedings  instituted  for  this  purpose,  we  express  no 
opinion,  as  such  question  is  not  now  before  us. 

This  court  is  of  opinion  the  plaintiff  is  entitled  to  an  ao- 
count  of  the  trust  fund,  to  the  end  that  it  may  be  pat  into 
the  hands  of  a  proper  trustee  for  plaintiff's  use. 

Let  there  be  a  decree  for  an  account. 


BDnnciiJuiB  mat  Bniqboi  Taamtt  Lexbmtm  lAf^  cfci  /na  C^  y.  A^ 
66  Am.  Deo.  166}  iSTieterT.  SkOn^AkML  728^  and  note  781. 

The  FUNGir al  oasi  d  orriD  in  Ftsr^gHmm  t.  Eom^  64  K.  O.  778^  wl^cn  il 
li  held  that  wbere  there  has  been  a  change  of  poeeeenon  of  ptuperty  vnder  a 
tnut  deed,  "and,  by  any  meana  other  than  a  declaration  of  an  eipieea  traat 
In  writing,  the  tmst  estate  becomea  diajoined  from  the  legal  eatata^  parol 
evidonoe  of  the  aota,  dealingll^  and  declaratUMi  of  the  partiea 
MtMit  to  aioarfeain  the  nature  and  |w»^^  of  aooh  traat.* 


OASES 


SUPEEME   COTJBT 
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115  OBXO  BtASU,  1.] 

bUL  Oom  lUT  Rrmnrnn  Rkasovabu  Dnmninv  »  AmTXBo  oi 
BsLAZiro  Rqub  vob  LmoDircnov  oi  TiwiMtfJi,  aMordiiig  to  dr- 
enniftaiieet  appannicnly  to  the  court  itMll^  and  a  itaiot  unilomityy  at 
•U  timM^  is  not  to  be  expected. 

Obmbb  of  IiiTBOiyuonQir  ov  Evidihob  or  Ck>Bmniro  Wzll.  — In  a  rait  to 
oonteet  the  Talidity  of  a  will,  the  eonteeteea  offered  in  evidence  the 
alleged  will,  with  the  cider  of  the  court  admitting  it  to  probate,  and 
rested  their  caae.  The  contestant  then  condnded  his  testimony  im- 
peaching the  Tsliditj  of  the  will,  after  which  the  contestants  were  per- 
mitted to  introdnoe  general  evidence  against  the  objection  of  the 
eontestanty  sustaining  the  wilL    HMp  that  the  evidence  was  properly 


W1TRB88  MUST  Bi  Imtbrboqatid  ab  TO  Stathoentb  Madb  bt  Him  out  of 
OouBT  before  such  statements  can  be  given  in  evidence  to  impeach  the 
witness;  and  this  role  is  not  affected  by  the  fact  that  the  opportnnity  for 
snch  examination  has  been  out  off  by  the  death  of  the  witness. 

OFiNioir  OF  WiTNias  AB  TO  Sahitt  of  T18XATOB  must  relate  to  the  time 
of  his  examination,  and  his  opinion  at  a  period  anterior  cannot  be  called 
for  npon  the  direct  examination. 

WmnCBS   CAITNOT   Bl  ASKKD   SOS   OpINIOV   AB  to   CAPAOnT   OF   TttTATOR 

to  make  a  wilL  Saoh  inqniry  involvea  a  matter  of  law,  and  also  assumes 
that  the  witness  knows  the  degree  of  capacity  required  to  perform  the 
act  iniasne. 

Bbbob  to  the  district  court  of  Hamilton  Oountj.     Th$ 
opixiioQ  states  the  case. 

O.  E.  Pag\  for  the  plaintiff  in  error. 

/•  L.  Miner  and  John  W.  CaldweUf  tat  the  defendanti  in 
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By  Court,  WmrE,  J.  The  original  suit  was  a  bill  in  chan- 
cery filed  in  the  court  of  common  pleas  of  Hamilton  County 
June  3,  1853,  to  set  aside  the  alleged  will  of  William  Bunyan, 
deceased,  late  of  said  county,  and  which  had  been  admitted  to 
probate.  The  case  was  appealed  to  the  district  court,  and  at 
the  April  term,  1861,  a  verdict  and  decree  was  rendered  sus- 
taining the  will.  Several  exceptions  were  taken  by  counsel 
for  the  plainti£f  in  error  to  the  rulings  of  the  court  on  the  trial 
of  the  issue,  which  are  embodied  in  a  bill  of  exceptions,  and 
form  part  of  the  record  sought  to  be  reviewed  by  this  proceed- 
ing. 

1.  It  appears  by  the  bill  of  exceptions  that  the  contestees 
offered  in  evidence  the  original  writing  alleged  to  be  the  last 
will  and  testament  of  William  Bunyan,  deceased,  together 
with  the  order  of  the  court  of  common  pleas  admitting  the 
same  to  record,  and  then  rested  their  case,  '' without  offering 
the  testimony  of  the  subscribing  witnesses  to  the  will." 

The  following  extracts  from  the  bill  of  exceptions  disclose 
the  grounds  of  the  first  assignment  of  error: — 

^^And  thereupon  the  plaintiff  in  the  case,  the  contestant  of 
the  will,  introduced  a  large  number  of  witnesses,  who  were 
sworn  and  testified  to  facts  tending  to  prove  that  said  testator 
was  of  unsound  mind,  and  incapable  of  understanding  or 
making  a  will  at  the  time  said  will  purports  to  have  been  exe- 
cuted; also  tending  to  show  that  the  man  who  drew  the  will 
lived  five  or  six  miles  ftora  the  testator;  that  he  drew  it  firom 
a  written  note  presented  to  him  by  William  Price,  one  of  the 
devisees,  purporting  to  be  written  by  William  Bunyan;  and 
tending  to  show  that  said  Bunyan  was  incapable  of  writing  a 
note  at  the  time. 

''And  the  said  contestant  having  finished  the  testimony,  the 
defendants  in  the  suit  holding  the  affirmative  of  the  issue 
before  the  jury,  offered  testimony  to  prove  the  competency  of 
the  said  William  Bunyan,  and  his  sound  state  of  mind  at  the 
date  of  the  making  of  the  will.  To  the  introduction  of  which 
testimony  the  counsel  for  the  contestant  objected,  on  the  ground 
that  it  was  incompetent  for  said  propounders  of  the  will,  after 
having  rested  their  case,  to  bring  in  new  and  additional  evi- 
dence to  prove  the  competency  of  the  testator  to  make  the  will 
after  the  contestant  had  given  his  testimony;  not  objecting^ 
however,  to  the  introduction  of  testimony  to  rebut  the  evidence 
of  contestant  on  matters  not  connected  with  the  testator's 
soundness  of  mind. 
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• 

'^Notice  was  giyen  to  the  cotmsel  of  the  propoiinden  of  the 
will,  before  they  rested  their  case,  or  testimony  in  chief,  by 
the  counsel  for  the  contestant,  that  the  latter  would  object  to 
the  introduction  of  snch  additional  testimony  to  prove  the  com- 
petency of  the  testator  to  make  a  will  after  the  evidence  of  the 
contestant  should  be  dosed. 

"But  the  court  overruled  the  objection  of  the  contestant,  and 
permitted  them  [the  contostees]  to  examine  the  subscribing 
witnesses  to  said  will,  and  other  witnesses,  tending  to  prove 
the  competency  of  said  testator  to  make  said  will." 

The  general  rules  for  the  introduction  of  testimony  must 
necessarily  be  so  often  applied  or  relaxed,  according  to  cir- 
cumstances apparent  only  to  the  court  engaged  in  conducting 
the  trial,  that  a  strict  uniformity  at  all  times  is  not  to  be  ex- 
pected, and  indeed,  in  some  instances  would  prove  injurious 
to  the  interests  of  justice.  Much,  therefore,  is  confided  to  the 
discretion  of  that  court,  which,  though  it  should  not  be  exer- 
cised by  an  arbitrary  strictness  on  the  one  hand,  or  arbitrary 
indulgence  and  relaxation  on  the  other,  should  never  be  with- 
held  from  ite  office  in  proper  cases:  2  Phill.  Ev.  878,  note  570; 
Graham  v.  Davisy  4  Ohio  St.  381  [62  Am.  Dec.  285]. 

The  statute  prescribes  the  mode  of  contesting  a  will,  as  well 
as  the  issue  to  be  made  up;  viz.,  ^^  whether  the  writing  pro- 
duced be  the  last  will  of  the  testator  or  not,"  which  is  re- 
quired to  be  tried  by  a  jury.  It  further  declares  that  '*  the 
order  of  probate  shall  be  prima  facie  evidence,  on  the  trial  of 
said  issue,  of  the  due  attestation,  execution,  and  validity  of 
said  will."  This  statutory  presumption  is  as  comprehensive 
in  ite  operation  as  the  issue.  The  order  of  probate  is  a  fact 
submitted  to  the  jury  on  the  trial  of  the  issue;  and  from  this 
fact  flows  the  presumed  existence  of  every  other  necessary 
to  establish  the  validity  of  the  will  in  question.  There  are 
no  pleadings  to  which  the  evidence  must  be  confined,  and 
with  the  allegations  of  which  it  must  correspond.  ^'  There  are 
strictly  no  parties;  both  sides  are  actors  in  obedience  to  the 
order  directing  the  issue."  In  all  cases  alike  the  will  may  be 
assailed  upon  any  and  all  the  grounds  that  would  expose  ite 
invalidity.  But  what  particular  objections  may  be  supposed 
to  be  available,  and  be  offered  in  evidence  in  any  given  case, 
can  only  be  known  as  it  may  be  developed  in  the  testimony 
offered  by  those  opposing  the  will.  They  may  relate  solely  to 
frauds  and  undue  influence,  supposed  to  have  been  practiced 
ux)on  the  testator,  or  to  his  supposed  want  of  mental  oapacityi 
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or  the  absenco  of  due  exeontlon  on  his  port^  or  of  iba  duo  «tf 

testation. 

To  reqtiire  thoee  aflSnnizig  the  will  either  to  flnany  rest 
their  oase  on  the  order  of  probate,  or  otherwise,  in  anticipation 
of  attacks  that  may  or  may  not  in  fact  be  made,  to  introdnce 
all  the  evidence  they  may  have  raataining  the  will,  on  every 
ground  on  which  it  may  be  competent  for  the  adverse  parties 
to  attack  it,  woold  not,  in  our  opinion,  promote  either  the  con- 
venience  of  those  charged  with  the  trial  or  the  justice  of  the 
case,  but  would  tend  to  contrary  results. 

The  court  therefore,  in  our  opinion,  did  not  err  in  overruling 
the  objection  referred  to. 

2.  It  appears  by  the  bill  of  exceptions  that  <»ie  of  the  sab- 
scribing  witnesses  (Francis  8.  Bowen)  had  deceased  befixrs 
the  trial  in  the  distoict  court,  ''and  his  testimony,  taken  be* 
fore  the  court  of  common  pleas  when  the  will  was  admitted  to 
record,  was  read."  Whereupon  the  contestant  offered  in  evi« 
dence  certain  declarations  of  Bowen  respecting  the  capacity 
of  William  Runyan  to  make  a  will  at  the  time  when  the  writ- 
ing in  question  purports  to  have  been  executed.  These  dec- 
larations were  made  at  other  times,  and,  as  stated  in  the  bill 
of  exceptions,  tended  ^'to  show  he  had  made  different  state- 
ments at  different  times  as  to  the  condition  of  said  William 
Runyan  and  his  capacity  to  make  a  will, — sometimes  assert- 
ing he  was  competent,  at  other  times  saying  he  was  inoom* 
petent,  to  make  a  will  at  the  time  the  will  was  made."  To 
the  admission  of  evidence  of  these  declarations  the  contestees 
objected,  and  the  court  sustained  the  objection;  to  which  ex* 
ception  was  taken. 

The  counsel  for  the  plaintiff  in  error,  in  support  of  this 
exception,  cites  and  relies  upon  the  cases  of  Aveson  v.  Kin- 
nairdy  6  East,  195, 196,  in  which  Lord  Ellenborough  refers, 
with  approval,  to  a  niri  prius  case  decided  by  Mr.  Justice 
Heath,  and  the  case  of  Wright  v.  Littler^  3  Burr.  1255,  and  to 
the  case  of  Doe  v.  Ridgway^  4  Bam.  &  Aid.  58.  These  were 
oases  in  which  the  genuineness  of  the  execution  of  certain 
written  instruments  were  in  issue.  In  each  case  an  attesting 
witness  to  the  supposed  execution  had  died,  and  the  party 
supporting  the  instrument,  being  at  liberty  to  give  secondary 
evidence  of  its  execution,  had  proved  the  handwriting  of  such 
witness  in  the  attestation,  whereby  a  presumption  arose  that 
Ihe  instrument  had  been  duly  executed.  Declarations  of  the 
iseeased  witnesses  ters  admitted,  impeaching  the  execution. 
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The  principle  assigned  for  the  adxnisflion  of  the  evidence  bj 
Lord  Ellenborongh  and  Justice  Bally  was  that  if  the  subscrib- 
ing witness  could  have  been  produced  at  the  trial  to  prove  his 
handwriting,  it  must  have  been  done;  and  as  it  would  have 
been  competent  to  prove,  by  his  confession  on  cross-examina- 
tion, his  declarations  as  to  the  forgery,  or  if  denied,  by  other 
proof,  so  also,  as  a  personal  examination  of  the  witness  could 
not  be  had,  his  declarations  might  be  proved  in  contradiction 
to  the  presumption  of  a  due  execution  of  the  instrument  from 
the  proof  of  his  handwriting  as  a  subscribing  witness.  The 
case  of  Wright  v.  Littler ^  8  Burr.  1255,  the  origin  and  founda- 
tion of  the  others,  was  peculiar  in  its  facts,  and  according  to 
the  report  of  the  same  case  in  1 W.  Black.  849,  Lord  Mansfield 
stated  that  no  general  rule  could  be  drawn  from  the  admission 
of  the  evidence  in  that  particular  case.  The  opinion  expressed 
upon  the  point  in  question  is  supposed  to  have  been  influenced 
by  an  opinion  which  prevailed  at  that  time  as  well  as  at  the 
time  of  the  niH  priia  decision  of  Justice  Heath,  that  any 
declaration  in  extremis  was  admissible,  on  the  groimd  that 
they  were  made  under  a  sanction  equivalent  to  an  oath, — an 
opinion  which  subsequent  decisions  clearly  show  to  have  been 
erroneous,  and  that  this  exceptional  rule  of  evidence  is  prop- 
erly applicable  only  where  the  death  of  the  declarant  is  the 
subject  of  the  charge,  and  the  circumstances  of  the  death  the 
subject  of  the  declaration:  Rex  v.  Mead^  2  Bam.  &  C.  605. 

These  cases  came  under  review,  and  were  critically  exam- 
ined in  Stobart  v.  Dryden^  1  Mees.  &  W.  614,  and  were  sub- 
stantially overruled.  The  suit  was  an  action  on  a  covenant 
in  a  mortgage  deed,  to  which  there  was  a  plea  of  nan  est 
factum^  tried  before  Lord  Abinger  in  the  summer  of  1835.  A 
man  named  McCree,  who,  on  the  face  of  the  instrument,  ap- 
peared to  be  the  subscribing  witness,  being  dead,  the  execu- 
tion of  the  deed  was  proved  in  the  usual  way,  by  evidence  of 
his  handwriting.  Mr.  Cresswell,  for  the  defendant,  offered  in 
evidence  declarations  of  McCree,  of  facts  tending  to  prove 
that  the  deed  was  a  forgery,  which  Lord  Abinger  rejected; 
and  on  a  motion  in  the  following  term,  a  rule  niri  for  a  new 
trial  was  granted,  which  was  argued,  and  the  court,  having 
taken  time  to  consider  the  question,  say  (Parke,  B.):  '^We 
who  heard  the  argument  are  all  of  opinion  that  the  evidence 
was  properly  rejected.''  After  examining  and  overruling  one 
of  the  grounds  upon  which  the  admissibility  of  the  evidence 
was  argued,  the  court  proceed  to  say:  '^The  other  ground. 
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and  the  principal  one,  on  which  the  moet  reliance  was  placed, 
was  that  it  was  in  the  nature  of  a  substitnte  for  the  loss  of  the 
benefit  of  the  cross-examination  of  the  subscribing  witness, 
if  he  had  been  alive  and  personally  examined;  by  which 
either  the  fact  confessed  would  have  been  proved,  or  if  not, 
the  witness  would  have  been  liable  to  be  contradicted  by  proof 
of  his  admission;  and  it  was  contended  that  every  declaration 
was  admissible  which  might  have  been  given  in  evidence  to 
impeach  the  credit  of  the  witness  himself  on  his  personal 
examination.  Let  us  inquire  what  authorities  are  in  support 
of  this  exception."  After  examining  the  authorities  referred 
to,  and  declaring  that,  by  the  adoption  of  the  rule,  the  rights 
of  parties  under  wills  and  deeds  would  be  liable  to  be  affected 
at  remote  periods  by  loose  declarations  of  attesting  witnesses, 
which  those  parties  would  have  no  opportunity  of  contradict- 
ing or  explaining  by  the  evidence  of  the  witnesses  themselves, 
Parke,  B.,  adds:  ^'The  party  impeaching  the  validity  of  the 
instrument  would,  it  is  true,  have  an  equivalent  for  the  loss  of 
his  power  of  cross-examination  of  the  living  witness;  but  the 
party  supporting  it  would  have  none  for  the  loss  of  his  power 
of  re-examination.  And  when  the  great  benefit  to  the  admin- 
istration of  justice,  of  abiding  by  general  rules,  and  acting 
upon  general  principles,  is  taken  into  consideration,  we  feel  no 
doubt  but  that  it  would  be  inexpedient  to  sanction  this  ad- 
ditional exception  to  the  established  rule  of  evidence." 

This  case  has  received  the  approval  of  Mr.  Phillips  in  the 
last  edition  of  his  treatise  on  the  law  of  evidence  (vol.  1,  p. 
286),  and  of  Mr.  Oreenleaf  in  his  work  (vol.  1,  bcc.  126). 

The  last-named  case  is  unlike  the  one  before  us,  as  in  the 
latter  the  testimony  of  the  witness  whom  it  was  sought  to 
impeach  had  been  taken  and  was  read  on  the  trial.  But  if 
the  presumption  of  due  execution,  arising  from  the  witness's 
voluntary  act  of  attestation,  done  without  any  particular  sanc- 
tion, can  in  no  degree  be  rebutted,  or  its  credit  impeached  by 
his  subsequent  declaration,  it  would  seem  a  fortiori  that  the 
same  principle  would  forbid  their  use  to  destroy  the  credit 
which  would  be  otherwise  due  to  his  testimony,  delivered 
under  the  sanction  of  an  oath  in  a  judicial  proceeding,  in 
obedience  to  legal  requirement. 

In  the  case  of  Losee  v.  Losee^  2  Hill,  609,  cited  by  counsel 
for  plaintiff  in  error,  the  impeaching  evidence  received  was  in 
regard  to  the  general  character  of  the  attesting  witness.  Of 
oourse,  there  could  have  been  no  objection  to  impeaching  the 


Deo.  1864.]  Ruvtav  «.  Pbiob.  465 


testimony  of  fbe  wUneBS  in  the  preeent  ease  by  that  kind  of 
evidence;  bnt  the  qneetion  here  is,  whether  the  declaratioiui 
offered  could  legitimately  have  had  that  effect 

The  act  relating  to  wills  provides  that,  in  admitting  a  will 
to  probate,  the  court  shall  cause  the  witnesses  to  be  examined 
in  open  court,  and  their  testimony  reduced  to  writing  and 
filed;  but  if  their  presence  cannot  be  secured,  they  are  to  be 
examined  by  some  suitable  person,  or  person^,  under  a  com- 
mission. 

The  twenty-third  section  provides  that  ^  a  certified  copy  of 
the  testimony  of  such  of  the  witnesses  examined  upon  the 
original  probate  as  are  out  of  the  jurisdiction  of  the  court, 
dead,  or  have  become  incompetent  since  the  probate,  shall  be 
admitted  in  evidence  upon  such  trial."  But  for  this  provision 
of  the  statute  such  evidence  would  not  be  competent.  The 
statute  gives  it  the  effect  of  a  deposition.  It  was  under  this 
section  that  the  testimony  of  the  witness  Bowen  was  admitted. 

It  is  clearly  established  in  England  and  in  most  of  the 
United  States,  including  our  own,  that  before  a  witness  can  be 
impeached  by  proving  statements  out  of  court,  at  variance 
with  his  testimony,  he  must  be  first  inquired  of,  upon  cross- 
examination,  as  to  such  statements,  and  the  time,  place,  and 
person  involved  in  the  supposed  contradiction:  King  v.  Wiekg^ 
20  Ohio,  87, 

Without  controverting  this  as  the  general  rule,  it  is,  how- 
ever, claimed,  on  behalf  of  the  plaintiff  in  error,  that  this  case 
forms  an  exception.  Inasmuch  as  the  testimony  taken  on  the 
probate  of  the  will  was  without  the  ordeal  of  a  cross-examina* 
tion,  and  the  death  of  the  witness  prior  to  the  final  trial 
had  cut  off  the  opportunity  of  such  examination. 

It  may  here  be  remarked  that  one  of  the  counsel  of  the  de« 
fendants  in  error  insists  in  his  argument  that  the  witness  was, 
in  fact,  fully  cross-examined  when  his  testimony  was  taken* 
But  the  record  as  to  this  matter  shows  no  more  than  has  been 
already  stated,  and  to  the  record  alone  our  inquiries  are  con- 
fined. 

But  to  recur  to  the  claim  that  this  case  forms  an  exception 
to  the  general  rule.  The  terms  in  which  the  rule  is  topressed 
imply  no  such  exception;  and  one  of  the  questions  submitted  to 
the  twelve  judges  in  the  Queen's  case  was,  whether,  when  the 
alleged  impeaching  matter  was  discovered  after  the  witness  had 
been  examined,  it  might  not  be  given  in  evidence  without  call- 
ing back  the  witness.    The  answer,  delivered  by  Chief  Justice 
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Abbott,  wa8|  tliat  the  only  effect  of  a  Bubeequent  dlBoorerj 
would  be  to  allow  the  witness  to  be  called  back  for  fiirther 
cross-examination,  if  still  within  reach;  and  they  were  all  of 
opinion,  that  according  to  the  usage  and  practice  of  the  couiti 
below,  and  according  to  law  as  administered  in  those  coortSi 
the  proposed  proof  could  not  be  adduced  without  a  previoui 
cross-examination  of  the  witness  as  to  the  matter  thereofi 
Smith  v.  Doe  ex  dem.  Jersey^  2  Brod,  &  B.  812,  818. 

And  in  view  of  the  claim  that  has  been  sometimes  made, 
that  the  judges  in  this  case  introduced  a  new  rule  of  practics^ 
it  is  worthy  of  remark  that  they  did  not  regard  themselves  aa 
doing  so,  for  they  stated  it  to  be  the  usual  practice  of  the 
courts,  to  which  they  were  not  aware  of  any  exception.  Mr. 
Phillips,  in  the  edition  of  his  work  on  evidence,  to  which  refer- 
ence has  already  been  made,  states  it  as  an  indispensable  con- 
dition of  the  rule;  and  the  same  has  been  held  in  New  York: 
Stacy  V.  Graham^  14  N.  Y.  499. 

If  the  case  where  the  contradictory  statements  are  discor* 
ered  after  the  examination  of  the  witness,  and  so  late  as  ta 
place  his  recall  beyond  the  power  of  the  party,  does  not  fomi 
an  exception,  no  good  reason  is  perceived  why  the  case  should 
where  his  testimony,  taken  in  any  other  legal  form,  is  used, 
and  the  opportunity  of  cross-examination  has  been  lost  by  bia 
death.  It  cannot  depend  upon  the  diligence  of  the  party,  for 
no  laches  would  exist  in  the  former  case,  and  might  not  in  the 
latter;  nor  upon  mere  convenience,  otherwise,  when  at  the 
trial  the  discovery  came  too  late  for  the  recall  of  the  witneeSp 
the  impeaching  testimony  would  be  admitted. 

The  true  principle  of  the  rule  seems  to  be,  as  was  declared 
by  Comstock,  J.,  in  Stacy  v.  Oraham^  14  N.  Y.  499,  that  the 
witness  whose  testimony  is  to  be  impeached,  and  the  party  to 
be  affected  thereby,  are  entitled  of  right  to  any  explanation 
which  the  former  can  give  of  the  statements  imputed  to  him. 
And  it  seems  to  us,  that  to  allow  the  death  of  the  witness  to 
work  an  exception  would  be  to  destroy  the  principle  on  which 
the  rule  rests,  and  deny  the  protection  which  it  was  designed 
to  afford.  The  party  impeaching  the  witness  would  have  an 
equivalent  for  the  loss  of  his  power  of  cross-examination,  but^ 
as  remarked  by  Parke,  B.,  in  Stcbart  v.  Dryder^  1  Mees.  &  W. 
614,  the  party  supporting  him  would  have  none  for  the  loss  of 
his  power  of  re-examination  and  explanation.  In  relieving 
one  party  of  a  supposed  hardship,  an  equally  serious  one  might 
be  inflicted  on  the  other.    The  proposed  evidence  is  indepen- 
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dent,  collateral  matter.  It  is  not  a  legitimate  means  of  IxroT- 
ing  ihe  general  character  of  the  witnesB  for  tmth,  which  la,  of 
course,  open  to  the  party  seeking  to  impeach  the  teetimonY. 
Such  declarations  have  all  the  infirmity  of  hearsay;  and 
though  they  are  not  offered  as  evidence  of  the  tmth  of  the 
matter  declared,  and  thereby  as  directly  tending  to  prove  the 
matter  in  issue,  yet,  if  admissible,  it  is  because  they  should 
have  a  material  bearing  upon  the  determination  of  Uxe  issue. 
Without,  therefore,  the  opportunity  to  the  witness  of  explana- 
tion, or  to  the  party  against  whom  offered,  of  re-examination, 
we  are  of  opinion  that  the  supposed  declarations  lack  the  ele* 
ments  of  credibility  which  they  should  possess,  before  they  can 
be  used,  legitimately,  to  destroy  the  testimony  of  the  witness. 

The  rule  has  frequently  been  applied  to  depositions  also,  — 
to  the  case  where  it  was  proposed  to  impeach  the  testimony 
contained  therein  by  showing  that  the  witness,  subsequently 
to  his  examination,  had  made  statements  inconsistent  with  his 
testimony,  or  said  that  what  he  had  sworn  to  was  fedse:  Stacy 
V.  Grahamy  14  N.  Y.  293;  Kimball  v.  Davis,  19  Wend.  487; 
Brawn  v.  KimbaUj  25  Id.  259;  Conrad  v.  Griffey^  16  How. 
41;  Unia  v.  Charlton^  12  Gratt.  484. 

In  KimbaU  v.  DaviSj  19  Wend.  487,  the  court  say:  "  The  dec- 
larations of  witnesses  whose  testimony  has  been  taken  under  a 
commission,  made  subsequent  to  the  taking  of  the  testimony, 
contradicting  or  invalidating  their  testimony  as  contained  in 
the  depositions,  is  inadmissible  in  evidence  if  objected  to.  The 
only  way  for  a  party  to  avail  himself  of  such  declarations  is 
to  sue  out  a  second  commission.  Such  evidence  is  always  in- 
admissible until  the  witness  whose  testimony  is  thus  sought 
to  be  impeached  has  been  examined  upon  the  point,  and  his 
attentioD  particularly  directed  to  the  circumstances,  so  as  to 
furnish  him  an  opportunity  for  explanation  or  exculpation.'' 
The  opinion  of  the  court  in  this  case  was  delivered  by  Chief 
Justice  Nelson,  the  same  judge  who  decided  Lotee  v.  Loaee^  2 
Hill,  609,  cited  by  plaintiff  in  error,  and  before  referred  to. 
The  decision  was  affirmed  in  the  court  of  errors:  Bnnon  v. 
Kimbally  25  Wend.  259,  Chancellor  Walworth  delivering  the 
leading  opinion. 

We  are  aware  that  the  application  of  the  rule  to  depositions 
has  in  some  cases  been  denied,  or  applied  with  various  modi- 
fications: Downer  v.  Dana,  19  Vt.  844;  Fletcher  v.  Henleyj  18 
La.  Ann.  191;  Roberta  v.  CoUins^  6  Ired.  228;  Hooper  v.lfoof^ 
8  Jones,  428. 
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But  a  nm^MfUy  of  the  ecmrt  aieof  opinion  thai  the  weight 
of  anthority,  as  well  as  the  principle  upon  which  the  role  is 
fbonded,  leqniieB  the  application  of  the  role  to  the  present 
case,  and  that  the  district  oonrt  did  not  err  in  overmling  the 
proposed  evidence. 

8.  The  third  assignment  of  error  is  based  on  this  paragraph 
in  the  bill  of  exceptions: — 

"The  contestant  also  offered  Thomas  Shepherd,  who  was 
ewom  as  a  witness,  and  testified  that  he  lived  near  to  the  de- 
ceased [William  Runyan],  and  fireqnently  saw  him  about  the 
time^  and  before  the  time,  of  making  the  will;  that  a  short 
time  before  the  making  the  will  deceased  called  at  his  house 
at  midnight,  and  testified  to  what  he  said  and  how  he  acted; 
and  that  the  night  before  the  making  of  the  will  he  was  called 
upon  by  Francis  Bowen  about  sundown  and  requested  to  meet 
liim  at  the  testator's  early  the  next  morning  to  witness  the  will 
of  William  Runyan.  He  did  not  go,  however,  to  witness  the 
will. 

"And  thereupon  the  counsel  for  the  contestant  propounded 
the  following  question  to  the  witness:  ^  State  what  your  opin- 
ion was,  on  the  evening  Bowen  called  upon  you  to  witness  the 
will,  as  to  the  sanity  or  insanity  of  William  Runyan,  or 
his  capacity  to  make  a  will.'  To  which  question  counsel  for 
the  contestees  objected,  and  the  court  sustained  the  objection." 

To  this  question  there  are  two  valid  objections  apparent. 

In  the  first  place  it  sought  the  opinion  of  the  witoess,  not  at 
the  time  of  the  delivery  of  his  testimony,  but  the  opinion  he 
had  entertained  several  years  before,  and  which  subsequent 
consideration  and  refiection  may  have  satisfied  him  was  er- 
roneous. This  was  on  the  examination  in  chief  by  the  party 
of  his  own  witness.  As  well  might  he  have  claimed  to  prove 
the  occurrence  of  facts  by  interrogating  the  witness  as  to  his 
understanding  or  recollection  in  regard  to  them  years  before, 
instead  of  at  the  time  of  his  examination. 

Secondly,  the  question  called  upon  the  witness  to  state 
what  his  opinion  was  as  to  the  capacity  of  the  testator  to  make 
a  will.  This  branch  of  the  inquiry  involved  a  question  of  law 
and  fact,  and,  to  the  extent  that  capacity  was  involved  in  the 
issue,  the  veiy  question  to  be  determined  by  the  jury.  It 
furthermore  assumed  that  the  witness  knew  the  degree  oi 
capacity  which  the  law  required  for  the  performance  of  the 
act  of  executing  a  will. 

The  foregoing  are  all  of  the  assignments  of  error  noticed  by 
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ooQiiBel  in  their  argomentBi  and  the  only  ones  npon  which  w% 
deem  it  necesBaiy  to  remark. 
The  judgment  will  be  affirmed. 

Bkinkebhoff,  C.  J.,  and  Scott,  J.,  concurred. 

Ranney  and  Wilbeb,  JJ.,  dissented  as  to  the  second  propo- 
sition of  the  syllabus, 

Brinkerhoff,  C.  J.  If  we  look  at  the  principal  question 
decided  in  this  case  simply  as  one  of  judicial  policy,  without 
reference  to  the  authority  of  adjudged  cases,  it  seems  to  me 
that  a  reason,  in  addition  to  any  that  I  have  yet  heard  stated^ 
may  be  found  in  &yor  of  our  conclusion  in  the  following  con^ 
siderations:  — 

"Dead  men  tell  no  tales";  and  if  the  rule  be  once  estab* 
lished  that  the  testimony  of  a  deceased  witness  may  be  im« 
peached  by  giving  in  evidence  declarations  alleged  to  have 
been  made  by  him  out  of  court  differing  from  those  contained 
in  his  testimony,  and  when  he  has  had  no  opportunity  for  ex- 
planation,— when  all  opportunity  for  explanation  by  him  has 
passed  away, — when  few  will  have  the  motive  and  none  the 
power  to  vindicate  his  integrity  and  truthfulness  such  as  he 
would  have  if  living, — it  seems  to  me  that  temptations  to  per- 
jury and  subornation  would  be  not  a  little  increased  by  the 
comparative  impunity  with  which  those  crimes  might  be  com- 
mitted. Such  declarations,  at  best,  are  the  lowest  kind  of 
evidence;  and  the  administration  of  justice  will  suffer  little  ia 
any  case  by  their  exclusion;  while,  if  admitted,  and  they  are 
falsely  alleged  against  a  dead  witness,  it  would  be  hardly  pos- 
sible ever  to  disprove  them. 

iMPBAomcBMT  OF  WoimB  liy  eridenoe  of  prior  oontradiotex  or  oonob* 
orative  statements:  See  Hedge  r,  Cflapp,  6S  Am.  Deo.  424;  Wrigki  t.  Od^ 
60  Id.  687;  AUen  t.  State,  73  Id.  760^  and  note  762. 

Opinion  of  Witness  as  to  Valitb  of  Land  in  Ck>NTBOVXBsrt  See  MM 
V.  FSni,  S3  Am.  Deo.  615. 

Opinions  op  WirNssaiB  Obnskaixt:  See  Jofee  v.  Mdm  Ifuu  Ox,  71  Am. 
Dec.  536,  and  note  538;  AtkmHe  etc  B.  Jt  Oo.  r.  OamfbeH  64  Id.  607»  ead 
note;  JBfmermm  v.  LaweU  Oae  UgH  Co.,  83  Id.  621. 

ADMnmBiuTT  OP  Dting  Diolabations:  See  Baarfieid  v.  BHti,  62  Am. 
Dec  190;  SUUer.  i9Aettm»  64Id.  687;  Commomoeatthr.  Cooper,  81  Id.  762. 

Thx  paiNcnPAL  oasi  is  oitbd  to  the  point  that  where  dying  deolantioiis 
are  prored  in  a  oase^  a  statement  of  the  deceased  made  at  another  tima^ 
which  is  neither  a  dying  declaration  nor  a  part  of  the  rea  geatce,  is  not  admis* 
sihle  to  impeach  snoh  declarations,  in  Wroe  v.  State^  20  Ohio  St.  472;  it  ia 
cited  in  support  of  the  general  mla,  that  dying  declarations  are  admissihlft 
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only  when  the  death  of  the  deolanuit  la  the  mihjeot  of  the  charge^  and  the 
drcnmatances  of  the  death  are  the  sabject  of  the  dying  debbzation%  in  Siatt 
r.  Harper,  35  Id.  80;  and  is  eited  to  the  point  that  it  is  necenary,  in  caaei 
of  impeachinent  or  attempted  impeachment  by  contradictionai  that  a  foonda- 
tion  should  be  iaid,  by  itating  to  the  witDeea  eonght  to  be  oontiadicted  the 
time,  place,  and  penoiui  invdved  in  the  alleged  oantradiotiQiUb  in  Kad  ▼• 
SkUe,  42  Id.  429. 


Stopper  v.  Statb. 

[15  Ohio  Stati,  47.] 

OsioiifATOR  OF  Malicious  Assault,  Who  OonTuma  m  Ck>inLiCT  Whrdi 
Ensxhes,  is  not  jnstiiied  in  taking  the  life  of  his  adyenaiy,  however  neoaa- 
sary  it  may  be  to  save  his  own,  or  to  whatever  extremity  he  may  be  re- 
duced. But  when  he  wholly  withdraws  from  the  conflict^  and  has  in 
good  faith  retreated  to  a  place  of  apparent  security,  he  is  again  remitted 
to  his  right  of  self-defense. 

Wbxn  Clxarlt  Shown  that  Witkbss  has  CkncMimD  Pibjubt  in  Qini 
Material  Point,  the  testimony  must  be  wholly  rejected,  and  cannot  be 
relied  upon  for  any  purpose  whatever,  in  accordance  with  the  mavin^ 
Fainu  in  uno,  /aUus  in  omnibus. 

Error  to  the  common  pleas  of  Tuscarawas  Coonfy.  The 
facts  are  stated  in  the  opinion. 

D.  W.  Stambaugh  and  J.  O.  Hanee^  for  the  plaintiff  in  emxr. 

L.  R.  Critchfieldj  attomey^eneralj  A.  L.  Nedy^  and  A.  W. 
Pairickf  for  the  state. 

By  Court,  Banney,  J.  The  plaintiff  in  error  was  indicted 
in  the  court  of  common  pleas  of  Tuscarawas  County  for  the 
murder  of  Montgomery  Webb,  and  upon  the  trial  was  found 
guilty  of  manslaughter,  and  sentenced  to  the  penitentiary  for 
six  years. 

The  refusal  of  the  court  to  give  certain  instructions  to  the 
jury,  as  prayed  for  by  him,  as  well  as  the  instructions  giyeui 
are  assigned  for  error,  and  for  that  cause  alone  he  seeks  a  re- 
versal of  the  judgment. 

Upon  the  argument,  two  questions,  of  very  considerable 
nicety  and  practicable  importance,  have  been  presented,  which 
we  shall  proceed  to  dispose  of  in  the  order  in  which  they  appear 
in  the  record. 

1.  From  the  bill  of  exceptions  it  appears  that  after  the  state 
bad  given  evidence  tending  to  prove  that  the  plaintiff  made  an 
assault  upon  Webb  in  the  street,  with  the  intent  to  murder 
nim  with  a  knife,  and  that  in  the  conflict  which  ensued  Webb 
was  killed  by  him,  the  plaintiff  in  error  gave  evidence  tending 
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to  proTo  that  he  desiBted  from  the  conflict,  declined  farther 
combat,  and  retreated  rapidly  a  distance  of  150  feet,  and  took 
lefhge  in  the  honse  of  a  stranger,  where  he  shut  and  held  the 
door;  that  Webb,  his  brother,  and  one  Dingman  immediately 
porsned,  throwing  stones  at  him,  and  crying,  '^  Kill  him,"  as 
be  retreated,  and  forcibly  opening  the  door,  they  entered  the 
house  and  assaulted  him,  and  in  the  conflict  which  immedi- 
ately ensued,  Webb  was  killed. 

Upon  this  state  of  the  evidence,  counsel  for  the  plaintiff  in 
error  requested  the  court  to  instruct  the  jury  that  the  killing 
ef  Webb  would  be  excusable,  although  the  accused  should 
have  made  the  assault  upon  him  with  the  malicious  intent 
of  killing  him,  if  the  jury  should  find  that,  before  Webb  had 
received  any  injury,  the  accused  desisted  from  the  conflict, 
and  in  good  fiaith  declined  further  combat,  and  retreated  to  a 
place  which  he  might  reasonably  regard  as  a  place  of  security, 
and  that  Webb  and  those  in  concert  with  him  inmiediately 
pursued  and  forcibly  entered  such  place,  and  there  made  an 
assault  upon  the  accused,  in  such  manner  as  to  warrant  him 
in  believing  that  his  life  was  in  danger  at  the  hands  of  Webb, 
and  without  deliberation  or  malice,  and  to  save  his  own  life, 
be  took  that  of  Webb. 

This  instruction  the  court  refhsed  to  give,  but  in  substance 
charged  the  jury  that,  under  such  circumstances,  the  accused 
would  be  guilty  of  manslaughter,  provided  they  '^should  re- 
gard the  conduct  of  Webb  from  the  conmiencement  of  the 
conflict  in  the  street  to  the  time  of  the  conflict  in  the  house  aa 
continuous." 

The  difference  between  the  instruction  asked  and  that 
given  is  easily  appreciated.  The  one  makes  the  conduct  of 
the  accused  in  declining,  in  good  faith  further  conflict,  and 
retreating  to  a  place  of  supposed  security  from  the  attacks  of 
Webb,  decisive  of  his  right  to  defend  himself  there,  when 
afterwards  assaulted  by  Webb  and  those  in  concert  with  him, 
and  if  necessary  to  save  his  own  life,  without  malice  or  pre- 
meditation, to  take  that  of  Webb;  while  the  other  makes  the 
conduct  of  Webb  the  test  whether  the  conflict  had  so  far 
terminated  as  to  restore  the  accused  to  his  right  of  self-de- 
fense, and  denies  him  this  right  if  the  conduct  of  Webb,  from 
the  conflict  in  the  street  to  that  in  the  house  was  to  be  re- 
garded as  continuous.  We  are  not  permitted  to  regard  this 
retreat  of  the  accused  as  either  colorable  or  made  to  gain  an 
advantage,  with  a  view  of  renewing  the  assault  upon  Webb. 


\ 
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The  instruction  requested  assnmed  tliat  it  most  ha^e  been 
made  with  the  bona  fide  purpose  of  abandoning  the  conflict; 
and  in  the  instmction  given,  the  jury  were  charged  that  if  the 
attack  upon  Webb  in  the  street  was  murderous,  the  fact  that 
the  accused  ^^  repented  and  fled,  •  •  .  .  intending  to  quit  the 
combat,  and  abandoning  all  murderous  purpose,"  would  have 
no  further  effloct  than  to  mitigate  the  crime  to  manslaughter. 

Upon  the  precise  question  made  in  this  case,  very  little 
light  is  thrown  by  actual  adjudications;  and  it  is  not  to  be 
denied  that  some  difference  of  opinicm  has  obtained  among 
elementary  writers  upon  criminal  law.  The  learned  and 
humane  Sir  Matthew  Hale  has  expressed  an  opinion  upon  the 
very  point  in  accordance  with  the  instruction  requested  in  the 
court  below.  He  says:  '' Suppose  that  A  by  malice  makes  a 
sudden  assault  upon  B,  who  strikes  again,  and  pursuing  hard 
upon  A,  A  retreats  to  the  wall,  and  in  saving  his  own  life  kills 
B,  — some  have  held  this  to  be  murder,  and  not  se  defendendo^ 
because  A  gave  the  first  assault.  But  Mr.  Dalton  thinketh  it 
to  be  86  defendendoj  though  A  made  the  first  assault,  either 
with  or  without  malice,  and  then  retreated.  It  seems  to  me 
that  if  A  did  retreat  to  the  wall  upon  a  real  intent  to  save  his 
life,  and  then  merely  in  his  own  defense  killed  B,  that  it  is 
ee  defendendo;  and  with  this  agrees  Stamford's  P.  C,  Ub.  1,  c 
7,  fol.  15  a.  But  if,  on  the  other  side,  A,  knowing  his  ad* 
vantage  of  strength,  or  skill,  or  weapon,  related  to  the  wall 
merely  as  a  design  to  protect  himself  under  the  shelter  of  the 
law,  as  in  his  own  defense,  but  reaUy  intending  to  kill  B, 
then  it  is  murder  or  manslaughter,  as  the  circumstance  of  the 
case  requires  ":  1  Hale  P.  C.  479,  480. 

Sergeant  Hawkins,  however,  thinks  this  opinion  too  favor- 
able, and  insists  that  the  one  who  gives  the  first  blow  cannot 
be  permitted  to  kill  the  other,  even  after  retreating  to  the 
wall;  because  the  necessity  to  which  he  is  at  last  reduced 
was  brought  upon  himself:  1  Hawk.  P.  C.  87. 

Later  English  writers  have  generally  contented  themselves 
with  stating  the  opposing  opinions  of  these  eminent  authorsi 
without  adding  anything  material  upon  the  subject:  4  Bla. 
Com.  186;  1  Russell  on  Crimes,  662. 

In  our  own  country,  Mr.  Bishop,  in  his  work  on  criminal 
law,  has  examined  the  whole  subject  with  learning  and  abilityi 
and  coinciding,  as  we  understand  him,  in  the  opinion  expressed 
by  Lord  Hale,  he  thus  expresses  his  own  conclusion:  "The 
space  for  repentance  is  always  left  open     And  when  the  com- 
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batant  does  in  good  fiuth  withdraw  as  £Ekr  as  he  oaiif  reaUj 
intending  to  abandon  the  conflict,  and  not  merely  to  gain  fresh 
strength  or  some  new  advantage  for  an  attack,  but  the  other 
will  pursue  him,  then,  if  taking  life  becomes  inevitable  to 
save  life,  he  is  justified  ":  2  Bishop's  Crim.  Law,  sec.  566. 

But  if  the  question  cannot  be  said  to  be  settled  upon  au- 
thority, we  think  its  solution  upon  principle  very  obvious,  in 
the  light  of  doctrines  upon  which  all  are  agreed.  It  is  very 
certain  that  while  the  party  who  first  commences  a  malicious 
assault  continues  in  the  combat,  and  does  not  put  into  exer- 
cise the  duty  of  withdrawing  in  good  faith  from  the  place,  al- 
though he  may  be  so  fiercely  pressed  that  he  cannot  retreat, 
or  is  thrown  upon  the  ground,  or  driven  to  the  wall,  he  cannot 
justify  taking  the  life  of  his  adversary,  however  necessary  it 
may  be  to  save  his  own;  and  must  be  deemed  to  have  brought 
upon  himself  the  necessity  of  killing  his  fellow-man.  ''  For 
otherwise,"  as  said  by  Chief  Justice  Hale,  "we  should  have  all 
cases  of  murder  or  manslaughter,  by  way  of  interpretation, 
turned  into  m  defendendo  ".*  1  Hale  P.  C.  482. 

There  is  every  reason  for  saying  that  the  conduct  of  the 
accused,  relied  upon  to  sustain  such  a  defense,  must  have 
been  so  marked  in  the  matter  of  time,  place,  and  ciroum- 
etance  as  not  only  clearly  to  evince  the  withdrawal  of  the 
accused  in  good  faith  from  the  combat,  but  also  such  as  friirly 
to  advise  his  adversary  that  his  danger  had  passed,  and  to 
make  his  conduct  thereafter  the  pursuit  of  vengeance  rather 
than  measures  taken  to  repel  the  original  assault.  But  when 
this  is  made  to  appear,  we  know  of  no  principle,  however 
criminal  the  previous  conduct  of  the  accused  may  have  been, 
which  allows  him  to  be  huntod  down  and  his  life  put  in 
jeopardy,  and  denies  him  the  right  to  act  upon  that  instinct 
of  self-preservation  which  spontaneously  arises  alike  in  the 
bosoms  of  the  just  and  the  unjust.  There  is  no  ground  for 
saying  that  this  right  is  forfeited  by  previous  misconduct;  nor 
did  the  court  below  proceed  upon  any  such  idea,  since  the  jury 
were  charged,  that,  if  the  conflict  which  ensued  upon  the  first 
assault  had  ended,  and  a  new  one  was  made  by  Webb  and  his 
associates  in  the  house,  the  accused,  under  reasonable  appre- 
hension of  loss  of  life  or  great  bodily  harm,  would  be  justified 
in  taking  the  life  of  his  assailant.  The  error  of  the  court  oon- 
sisted  in  supposing  that  whatever  might  be  done  by  the  ac- 
cused to  withdraw  himself  from  the  contest,  the  conflict  would 
never  end  so  long  as  Webb  made  continuous  efibrte  to  prolong 
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it  If  this  is  a  soand  view  of  the  matter,  the  condition  of  the 
accased  wonld  not  have  been  bettered  if  he  had  fled  for  miles, 
and  had  finally  fallen  down  with  exhaustion,  provided  Webb 
was  continuous  in  his  efforts  to  overtake  him.  But  this  view 
Is  consistent  with  neither  the  letter  nor  spirit  of  the  legal 
principle.  A  conflict  is  the  work  of  at  least  two  persons,  and 
when  one  has  wholly  withdrawn  from  it  that  conflict  is  ended; 
and  it  cannot  be  prolonged  by  the  efforts  of  him  who  remains 
to  bring  on  another.  It  is  very  true  that  the  original  assault 
may  have  aroused  the  passions  which  impel  the  pursuer  to 
take  vengeance  upon  his  adversary;  and  if  death  should  en« 
sue  from  his  act,  it  might  be  entirely  sufficient  to  mitigate  the 
crime.  But  it  would  still  be  a  crime,  and  the  law  cannot  for 
a  moment  tolerate  the  execution  of  vengeance  by  private  par- 
ties. If  this  were  allowed,  such  passions  might  be  as  effectn* 
ally  aroused  by  words  as  blows;  and  instead  of  the  principloi 
so  vital  to  the  peace  of  society,  that  the  law  alone  must  be 
relied  upop  for  the  redress  of  all  injuries,  we  should  have 
avengers  of  injuries,  real  or  supposed,  executing  their  punish- 
ments upon  victims  stripped  of  all  legal  power,  whatever 
might  be  the  necessity  of  defending  their  own  lives.  It  is 
needless  to  say  that  such  a  course  would  be  alike  destructive 
to  public  order  and  private  security,  and  would  be  substitut- 
ing for  the  empire  of  the  laws  a  system  of  force  and  violence. 
A  line  of  distinction  must  be  somewhere  drawn,  which, 
leaving  the  originator,  of  a  combat  to  the  necessary  conse- 
quences of  his  illegal  and  malicious  conduct,  shall  neitha 
impose  upon  him  punishments  or  disabilities  unknown  to  the 
law,  nor  encourage  his  adversary  to  wreak  vengeance  upon  him 
rather  than  resort  to  the  legal  tribunals  for  redress;  and  we 
think,  upon  principle  and  the  decided  weight  of  authority!  it 
lies  precisely  where  we  have  already  indicated.  While  he 
remains  in  the  conflict,  to  whatever  extremity  he  may  be  re- 
duced, he  cannot  be  excused  for  taking  the  life  of  his  antago- 
nist to  save  his  own.  In  such  case  it  may  be  rightfully  and 
truthfully  said  that  he  brought  the  necessity  upon  himself  by 
his  own  criminal  conduct.  But  when  he  has  succeeded  in 
wholly  withdrawing  himself  from  the  contest,  and  that  so 
palpably  as,  at  the  same  time,  to  manifest  his  own  good  faith 
and  to  remove  any  just  apprehension  from  his  adversary,  he 
is  again  remitted  to  his  right  of  self-defense,  and  may  make  it 
effectual  by  opposing  force  to  force,  and  when  all  other  means 
have  failed,  may  legally  act  upon  the  instinct  of  self-preserva- 
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Hon,  and  save  hia  own  life  hy  sacrificing  the  life  of  one  who 
persists  in  endangering  it. 

If  these  views  are  correct^  their  application  to  the  case  under 
consideration  is  very  obvious.  Both  the  instruction  requested 
«nd  that  given  are  based  upon  the  hjrpothesis  that  the  accused 
liad  in  good  fsath,  and  abandoning  all  criminal  purpose,  with- 
drawn from  the  combat;  that  he  had  not  only  retreated  to  the 
wall,  but  behind  the  wall;  and  had  not  only  gone  from  the 
view  of  his  adversary,  but  to  a  place  of  supposed  security  from 
iiis  attacks.  In  all  this  his  conduct  was  strictly  lawful.  In 
the  language  of  the  books,  he  ''had  actually  put  into  exercise 
the  duty  of  withdrawing  from  the  place."  It  is  very  true  that 
Che  evidence  tended  to  implicate  him  in  a  very  serious  crime 
in  the  first  attack  upon  Webb,  for  which  his  subsequent  con* 
duct  could  not  atone,  and  for  which  he  was  then,  and  still  is, 
liable  to  prosecution  and  punishment;  but  when  Webb  and 
liis  associates  afterward  pursued  and  attacked  him,  they  were 
wholly  in  the  wrong,  and  necessarily  took  upon  themselves  all 
the  hazards  of  such  an  unlawful  enterprise. 

2.  Upon  the  trial  of  the  case,  Frederick  Swallow,  Philander 
Webb,  and  A.  I.  Dingman  were  called  as  witnesses  for  the  state, 
«nd  each  gave  testimony  material  to  the  issue.  Whereupon 
the  accused  called  sundry  witnesses,  who  gave  testimony  tend* 
ing  to  prove  that  these  three  witnesses  called  tar  the  state  had 
willfully  and  corruptly  testified  falsely  upon  some  matten 
material  to  the  issue  in  the  case,  and  his  counsel  requested 
the  court  to  instruct  the  jury  that  if  they  should  find  such  to 
be  the  fact,  it  would  be  their  duty  to  disregard  the  whole  of 
the  testimony  given  by  such  witnesses.  This  instruction  the 
'Court  gave  as  to  those  portions  of  the  testimony  shown  to  be 
Cedse,  but  as  to  other  portions  not  so  shown,  and  in  respect  to 
which  the  witnesses  might  be  corroborated,  the  jury  were  in- 
structed that  they  might  consider  such  portions  in  connectiop. 
with  the  corroborating  testimony,  and  give  it  such  weight  as 
ihey  thought  proper.  The  statement  in  the  bill  of  exceptions 
is  not  very  clear;  but  we  suppose  the  court  intended  to  say 
that  no  fact  could  be  found  upon  the  unaided  testimony  of 
«uch  witnesses;  but  that  their  testimony  might  be  received 
and  acted  upon  in  connection  with  corroborating  evidence,  and 
fluch  weight  be  given  it  as  the  jury  should  think  proper. 
This,  at  least,  is  the  most  favorable  view  of  the  charge,  and  if 
it  is  the  correct  one,  the  naked  question  is  presented,  whether 
4he  rules  of  law  require  the  absolute  rejection  of  such  testimony. 


476  Stoffbb  «.  Stats.  [Ohio 

An  ancient  maxim  of  the  law  of  eyidence — FaUns  in  una 
fdUus  in  ommbus — would  seem  to  import  sach  exclusion  bj 
raising  a  presumption  of  law,  juris  et  de  jure^  that  a  witness 
who  is  clearly  shown  to  haye  committed  perjury  upon  one 
material  ix)int  in  the  case  should  be  deemed  wholly  un* 
worthy  of  credit  upon  any  other,  and  his  testimony  be  abso- 
lutely rejected.  In  most  of  the  cases  brought  to  our  attention 
in  the  argument,  where  this  maxim  has  been  referred  to,  no 
attempt  has  been  made  to  define  its  limits  and  proper  applica- 
tion; while  in  many  it  has  been  very  inaccurately  used  as 
applicable  to  witnesses  who  have  been  merely  contradicted 
upon  some  material  point,  without  raising  any  just  imputation 
of  perjury  against  them.  Among  the  elementary  writers  upon 
evidence  whose  works  have  been  examined  by  us,  Mr.  Starkie 
alone  has  stated  the  solid  reasons  upon  which  the  maxim 
rests,  and  the  case  to  which  alone  it  can  be  applied.  He  says: 
''As  the  credit  due  to  a  witness  is  founded  in  the  first  instance 
on  general  experience  of  human  veracity,  it  follows  that  a  wit- 
ness who  gives  false  testimony  as  to  one  particular  cannot 
be  credited  as  to  any,  according  to  the  legal  maxim,  Fdkum  in 
tmOj  Jalsum  in  omnibus.  The  presumption  that  the  witness 
will  declare  the  truth  ceases  as  soon  as  it  manifestly  appears 
that  he  is  capable  of  perjury.  Faith  in  a  witness's  testimony 
cannot  be  partial  or  fractional;  where  any  material  fact  rests 
on  his  testimony,  the  degree  of  credit  due  to  him  must  be 
ascertained,  and  according  to  the  result,  his  testimony  is  to  be 
credited  or  rejected."  "It  is  scarcely  necessary  to  observe," 
he  adds,  "that  this  principle  does  not  extend  to  the  total 
rejection  of  a  witness  whose  misrepresentation  has  resulted 
from  mistake  or  infirmity,  and  not  from  design;  but  though 
his  honesty  remain  unimpeached,  this  is  a  consideraticm  which 
necessarily  afiects  his  character  for  accuracy":  1  Stark.  By. 
873. 

Now  if,  as  this  author  says,  the  presumption  that  subh  a 
witness  will  speak  the  truth  is  wholly  gone,  and  for  this  reason 
his  testimony  is  to  be  rejected,  what,  in  the  nature  of  thinga, 
can  remain  to  submit  to  a  jury,  and  from  which  they  are  to 
make  up  that  complement  of  proof  which  establishes  facts  as 
a  foundation  for  the  judgment  of  courts?  Is  not  this  yielding 
the  witness  partial  or  fractional  credit?  And  that  in  the  face 
of  the  tact  that  before  the  eyes  of  the  very  tribunal  which 
accords  him  this  credit,  and  in  the  very  proceeding,  he  has 
committed  willful  and  corrupt  perjury.    To  say  that  fiatcts  may 
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be  fbmid  vpim  Ida  testimony  notwithstanding,  or  that  they 
may  be  foond  in  part  upon  it,  is  a  difference  in  degree  only, 
snd  not  in  principle.  The  other  evidence,  although  in  a 
greater  or  less  degree  corroborative  of  hie,  is  yet  supposed  to 
be  insufficient  to  establish  the  foot  in  issue;  and  it  is  utterly 
hnpossible  still  to  find  the  fact  without  giving  credit  to  the 
perjured  witness.  But  it  is  said  he  may  still  speak  the  truth 
upon  other  points,  although  perjured  as  to  one  or  more.  This 
is  very  true.  Very  few  men  are  so  utterly  false  as  not  to  be 
compelled,  from  the  very  exigencies  of  their  being,  to  utter 
more  trutii  than  falsehood.  But  it  must  also  be  admitted 
that  the  motive  which  has  prompted  him  to  commit  perjury 
in  one  part  of  his  testimony  may  and  is  very  likely  to  lead 
him  to  make  it  effectual  by  falsifying  other  material  points. 
At  best,  it  is  left  entirely  uncertain  whether  he  has  uttered 
truth  or  falsehood;  and  it  is  not  consistent  with  that  moral 
certainty  of  the  existence  of  facts  which  the  law  requires  be- 
fore men  are  affected  in  their  lives,  liberty,  or  property,  to  act 
upon  what  may  be  true  or  false,  or  to  use  such  corrupt  and 
deceptive  instrumentalities  in  the  pursuit  of  truth.  Upon  the 
whole,  we  are  inclined  to  agree  with  Mr.  Justice  Story  in  his 
opinion  in  the  case  of  The  Santisdma  Trinidad^  7  Wheat.  283, 
that  "where  a  party  speaks  to  a  fact  in  respoct  to  which  he 
cannot  be  presumed  liable  to  mistake,  courts  are  bound  upon 
principles  of  law,  morality,  and  justice  to  apply  the  maxim, 
Falaus  in  tmo,  falmis  in  omniims.'^  And  to  ask  with  him, 
'^  What  ground  of  judicial  belief  can  there  be  left  where  the 
party  has  shown  such  gross  insensibility  to  the  difference  be- 
tween right  and  wrong,  between  truth  and  falsehood?" 

As  remarked  by  Mr.  Starkie:  ''The  character  of  a  witness 
cannot  easily  be  subjected  to  minute  investigation;  the  nature 
of  the  proceeding  usually  excludes  the  benefit  which  might 
result  from  an  extended  and  protracted  inquiry,  and  a  jury 
are  under  the  necessity  of  forming  their  conclusions  on  a  very 
limited  and  imperfect  knowledge  of  the  real  characters  of  the 
witnesses  on  whose  testimony  they  are  called  on  to  decide  ":  1 
Stark.  £v.  20.    In  a  word,  the  temptations  and  opportunities 
for  deception  in  judicial  inquiries  are  far  greater  than  in  the 
ordinary  transactions  of  life;  the  tribunals  must  act  promptly 
and  deddvely  upon  all  the  great  interests  which  men  hold 
valuable;  and  neither  the  rights  of  individuals,  nor  the  moral 
effect  of  their  determinations,  can  fail  to  suffer  when  they  pro- 
ceed upon  evidence  which  is  quite  as  likely  to  be  deceptive  as 
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otherwiBOy  and  their  findings  as  likely  to  be  feonded  in  emr 
asintnitiL 

We  are  not  unmindfiil  of  the  £eu^  that  persons  oonTioted 
of  crime  are  no  longer  excluded  as  witnesses.  Bnt  the  case  of 
one  convicted  of  perjury,  even,  in  a  former  proceeding,  would 
differ  from  this,  in  the  &ct  that  time  for  reformation  would 
have  intervened  before  he  is  called  to  testify,  and  no  clear  in- 
dication of  a  motive  to  commit  peijury  betireen  the  particular 
parties  would  be  exhibited. 

We  think  the  court  erred  in  reftising  to  give  eaoh  of  the  in* 
structions  requested,  and  also  in  the  instructions  given,  and  for 
that  cause  the  judgment  is  reversed,  and  the  case  remanded 
for  further  proceedings. 

Bbinxbbhoff,  0.  J.,  and  Soott,  Wildkb,  and  Whitb,  JJ^ 
concurred. 


BuHT  TO  Takb  Lns  nr  Bsmrai  or  Pnaov  is  a  natiinl  ifj^  State  Wm, 
Moore,  S3  Am.  Dbo.  159. 

Whin  Homami  n  JusmxABU  on  groond  of  lelf-defonBet  IFeriqr  v.  Aal% 
76  Am.  Dbo.  62,  and  note  69;  SiaU  v.  T^oh^hm,  74  Id.  S42. 

JiTBT  SHOULD  KOT  BE  DntaoTED  TO  Rvior  IBvmniGB  OF  WnnH  Auo> 
eiTHSB,  where  he  has  wfllfnUy  testified  falsely  as  to  any  ooo  material  laekt 
Crabiree  v.  Hoffeiibaiiigh,  79  Am.  Deo.  824,  and  note  327. 

Thb  PBnrciPAL  cask  is  ovkbbulbd  npon  the  second  point  stated  in  tte 
e^llahua,  in  Mead  ▼.  McOraw,  19  Ohio  St.  62,  the  court  holding  th«t  the  mnzin^ 
Falaua  in  uno,  /aleue  in  onmiUUf  is,  in  a  common-law  trial,  to  be  applied  hf 
the  jniy  aocordiog  to  their  own  Judgment  for  the  asoartshunsnt  of  the  trath^ 
and  is  not  a  role  of  law  in  Tirtne  of  which  the  jndge  maj  withdimw  the  efH> 
dance  from  their  oonsideration,  or  direct  them  to  disrsfttd  it  sltegethsrs. 
Compare  JEVeT.  ScoO,  85 Id.  194|  20L 


MoBain  V.  MoBain. 

ri5  Ohio  Stati,  8f7.J 

TrlIi  nr  Ant,  AoQuntBD  bt  PLAmnFF  m  Exioonov  tiMuia  BbzuviV 
DoD^  IB  DimrXD  by  the  reversal  of  an  order  ocnflrmiag  the  sale  after 
the  ezecation  of  the  deed  and  before  any  legal  ocoreyanoe  to  a  third 
party.  The  wife  of  such  purchaser,  having  at  most  only  a  oontraot  for 
a  oonToyance  from  him,  made  after  the  execution  of  the  sheriff's  deed' 
and  before  the  reversal,  in  oonsideration  of  her  ohoses  snd  mcmeys  pn^ 
▼iously  reduced  to  his  possession,  cannot^  in  equity,  oon^ol  aoonwyancr 
of  the  legal  title  by  the  defendant  in  execution. 

PBOCBXDCioa  IN  PjkBTiTioir  DO  KOT  DxGiDi  TfTUi  OT  Create  any  now  tiHot 
and  parties  to  such  proceedings,  made  such  by  publication,  and  wUMMBft^ 
actual  notice,  are  not  thereby  estopped  from  settiQg  vg  their  Isgsl  tfMi^ 


Deo.  1864.]  MoBaih  «•  McBain.  47V 

Civii«  action.  Beseryed  in  the  district  court  of  Lucas 
County.  The  facts  are  in  substance  as  follows:  The  defend- 
ant  McBain  had  a  judgment  in  his  &yor  against  Daniels,  an- 
other defendant,  upon  which  an  execution  was  issued,  and  the 
land  in  controversy  levied  upon  under  it  The  sheriff  duly 
advertised  the  land,  and  sold  it  under  the  levy  to  said  McBain. 
The  sale  was  confirmed  by  the  court,  and  the  sheriff  ordered 
to  make  a  deed  to  the  purchaser,  in  pursuance  of  which  he 
subsequently  executed  and  delivered  such  deed  to  McBain. 
A  proceeding  to  obtain  a  partition  of  the  land  was  instituted 
by  McBain,  Daniels  being  made  a  party  defendant  by  publi- 
cation, and  the  partition  was  made  and  confirmed  by  the 
court.  Subsequently  McBain  executed  a  deed  of  the  land  to 
his  wife,  in  accordance  with  a  prior  agreement  to  that  effect^ 
in  consideration  of  her  choses  and  moneys  previously  reduced 
to  his  i)ossession;  and  he  testified  that  both  he  and  his  wife 
6upx>oeed,  at  the  time,  the  conveyance  was  valid,  and  sufficient 
to  convey  her  the  title,  and  he  intended  thereby  to  convey  the 
legal  title.  More  than  a  year  after  this  conveyance,  the  order 
confirming  the  sale  to  McBain,  under  the  execution  in  his 
favor  against  Daniels,  was  reversed  and  set  aside,  for  the  rea- 
son that  the  sale  was  for  less  than  two  thirds  of  the  appraised 
value  of  the  property:  See  Daniels  v.  McBain,  2  Ohio  St  406; 
but  neither  McBain  or  his  wife  had  any  actual  notice,  at  the 
time  of  the  conveyance,  of  the  defects  in  the  proceedings  of 
sale  by  the  sheriff,  or  of  the  intention  of  Daniels  to  claim  the 
property,  or  to  institute  proceedings  to  reverse  the  order  of 
confirmation.  The  plaintiff,  sole  heir  of  the  wife  of  McBain, 
files  her  petition  against  him  and  Daniels,  and  others  claiming 
as  purchasers  from  Daniels,  demanding  a  release  and  convey- 
ance.    Other  facts  appear  in  the  opinion* 

Kent  and  Newton,  for  the  plaintiff. 

M.  R.  and  R,  Waite,  for  the  defendants. 

By  Court,  Welch,  J.  The  plaintiff  asserts  that  she  has 
the  equitable  title  to  the.  lands  in  controversy,  and  asks  a 
release  from  those  having  a  legal  title.  The  first  inquiry  is, 
^Vhere  is  the  legal  title?  Is  it  in  McBain?  or  is  it  in  Daniels 
and  those  claiming  under  him?  In  other  words,  did  McBain 
acquire  a  good  title  by  the  sheriff's  deed,  made  under  an  order 
of  confirmation  which  was  afterward  reversed?  Or  if  he  did, 
was  it  defeated  by  the  reversal  before  he  made  a  legal  con* 
Veyance  to  a  third  party? 
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The  Btatate  in  force  at  the  time  was  that  of  1841:  Swan's 
Stat.  474.  It  provides  (section  12)  that  '^  no  lands  shall  be 
sold  for  less  than  two  thirds  of  the  appraised  and  returned 
value  of  the  inquest''  Section  15  provides  that ''  if  the  court 
shall,  after  having  carefully  examiued  the  proceedings  of  the 
officer,  be  satisfied  that  the  sale  has  in  all  respects  been  made 
in  conformity  with  the  provisions  of  the  statute,  they  shall  di- 
rect the  clerk  to  make  an  entry  on  the  journal  that  the  court 
are  salisfied  of  the  legality  of  such  sale,  and  an  order  on  the 
sheriff  to  make  the  purchaser  a  deed. 

Before  the  passage  of  this  act  it  had  been  held  that  in  order 
to  support  a  deed  by  the  sheriff  to  a  stranger  it  was  necessary 
to  show  a  judgment,  levy,  and  sale,  and  that  a  good  title  would 
pass  without  any  appraisement  It  was,  perhapSi  to  guard 
against  the  evils  resulting  from  this  power  of  the  sheriff  that 
the  act  of  1841  was  passed.  Since  the  date  of  that  act  it  has 
been  uniformly  held  that  a  confirmation  is  indispensable  to  the 
validity  of  the  deed.  Had  the  confirmation  in  this  case  re- 
mained in  force,  although  upon  its  face  erroneous, — the  sale  be- 
ing made  for  less  than  half  of  the  appraised  value  of  the  land, — 
and  had  the  sale  been  made  to  a  stranger  instead  of  a  party,  no 
doubt  a  good  title  would  have  passed.  But  the  confirmation, 
having  been  reversed  and  set  aside,  becomes  a  nullity,  and  the 
case  stands,  at  least  as  to  parties,  as  though  no  confirmation 
had  ever  been  made.  The  deed  was  to  a  party,  the  sale  was 
irregular  and  illegal,  and  there  was  no  valid  order  of  confirma- 
tion or  for  a  deed,  and  no  valid  conveyance  to  a  third  party 
by  the  purchaser,  and  it  seems  to  us  clear  that  no  title  passed 
by  the  deed.  The  rule  that  a  reversal  of  the  judgment  does 
not  affect  the  title  of  the  purchaser  does  not  aid  the  case,  be- 
cause that  rule  applies  only  to  a  purchase  by  a  stranger.  And 
there  seems  also  good  ground  for  the  distinction  made  by  the 
counsel  between  the  judgment  and  the  confirmation, — that 
the  former  goes  to  the  general  authority  of  the  officer  to  make 
a  sale,  while  the  latter  is  the  evidence  of  the  fact  that  the  par- 
ticular sale  was  legally  made.  The  purchaser,  when  a  stranger, 
has  no  control  over  the  judgment,  being  no  party  to  it;  but  he 
is  a  party  to  the  sale,  and  ought  to  be  held  responsible  to  some 
extent  for  its  regularity.  It  is  enough  here,  however,  to  say 
that  the  purchaser  was  not  only  a  party  to  the  sale,  but  also  a 
party  to  the  suit,  and  that  no  legal  rights  had  been  acquired 
by  third  parties  before  the  reversal. 

We  are  equally  unable  to  see  how  the  proceeding  in  parti* 
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tioQ  ooold  haTe  the  eflTect  to  impart  any  title  to  McBain.  ^It 
la  well  settled,''  says  this  court,  —  Toiler  ▼.  Wiseman^  2  Ohio 
St.  211, — ''that  mioh  a  proceeding  does  not  decide  title  or 
create  any  new  title.  It  merely  disaolvee  the  tenancy  in  com- 
mon, and  leaves  the  title  as  it  was,  except  to  locate  such  rights 
as  the  parties  may  have  in  distinct  portions  of  the  premises, 
and  to  extinguish  it  in  others." 

It  is  claimed,  however,  that  Daniels  and  those  claiming 
under  him  are  estopped  by  the  proceeding  in  partition  from 
setting  up  his  title.  It  is  sufficient  answer  to  this  claim  to 
say  that  Daniels  had  no  actual  notice  of  the  partition,  and 
was  not  in  fact  a  party  to  it  otherwise  than  by  publication  of 
notice. 

If,  then,  the  legal  title  is  not  in  McBain,  but  in  Daniels  and 
those  claiming  under  him,  it  remains  to  inquire  whether  Mrs. 
McBain,  and  the  plaintiff  as  her  heir,  have  shown  such  a  right 
in  the  premises  as  entities  them  to  the  aid  of  a  court  of  equity, 
to  compel  the  conveyance  of  the  legal  titie  by  Daniels  and  his 
grantees. 

The  case  cannot  be  brought  within  the  principle  of  Taylor 
V.  Boydf  8  Ohio,  858,  because  Mrs.  McBain  admittedly  had  no 
legal  conveyance  from  her  husband.  She  had,  at  most,  only 
a  contract  tor  a  conveyance.  If  the  legal  title  was  in  her 
husband  at  the  time  of  his  attempted  conveyance,  it  never 
passed  to  her.  It  is  unnecessary,  therefore,  to  decide  what 
would  have  been  her  rights  had  the  conveyance  from  her  hus- 
band been  a  legal  conveyance,  or  what  would  have  been  the 
effect  of  the  reversal  of  the  order  of  confirmation  upon  her 
titie  thus  acquired. 

We  deem  it  also  unnecessary  to  inquire  what  would  be  the 
rights  of  Mrs.  McBain  as  between  her  and  Daniels  if  she 
stood  before  us  in  the  character  of  a  purchaser  for  a  valuable 
consideration  without  legal  titie.  We  think  the  evidence  fails 
to  show  that  she  was  such  purchaser.  Taking  the  whole 
testimony  together,  it  seems  to  us  that  the  attempted  convey- 
ance to  her  was  voluntary.-  The  money  which  was  the  alleged 
consideration  of  the  intended  conveyance  had  become  the 
property  of  the  husband  in  virtue  of  his  marital  rights.  The 
mortgage  debt  had  become  his  by  the  marriage,  and  the  mort- 
gage was  thereby  extinguished.  The  purchase-money  of  the 
Michigan  fiEum  had  been  reduced  to  his  possession,  and  in- 
vested and  used  in  the  prosecution  of  his  own  business.    The 

most  you  can  say  is,  that  he  reduced  the  mxmejs  and  choses 
▲x.  Dm.  Vol.  Lxxxvi-a 
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of  his  wife  to  poesesaioii  with  the  intention  to  oompensate  her 
therefor  by  the  eonveyance  of  the  land  in  oontroveny.  There 
was  no  contract  to  thisit  effect,  and  the  conveyance  was  there- 
fore voluntary  on  his  part 

The  legal  title,  then,  being  in  Daniels  and  his  grantees,  who 
set  np  the  defense,  and  not  in  McBain,  who  makes  no  defense, 
and  the  plaintiff's  mother  having  at  most  a  mere  equity,  which 
she  acquired  as  a  volunteer,  it  seems  clear  that  no  ccmveyance 
should  be  decreed. 

The  petition  is  therefore  dismissed,  with  costs. 

BannaBHOFF,  0.  J.,  and  Scott,  Day,  and  Whitb,  JJ.,  con- 
curred. 

JumouL  8iXi^  Enmjt  am  (kamaurmxt  Butkm  ▼.  WUBtmB,  70  Am. 
D0O.  297,  and  note  807;  Bum  ▼.  HamOim^  70  Id.  570l  and  note  079;  pnr- 
ehaaer  aoqniret  no  title  nntQ  oonfimiations  ffonsUm  ▼.  Apcodt,  7S  Id.  181; 
•ffeot  of  revenal  of  the  decree  nnder  whidh  the  nde  wm  made:  Oomom  ▼. 
AmaUfOM,  68  Id.  723;  Jemtp  v.  OUy  Bank,  82  Id.  708. 

Qbdxb  OoimBMnni  Kxsoutiuw  Sals  AojunKuna  Mbbklt  that  the  pro* 
eeedinga  of  the  offioer,  as  they  appear  of  record,  are  regular,  and  a  direotioo 
to  the  aheriff  to  complete  the  Hde:  Koehler  ▼.  BaU,  83  Am.  Deo.  451. 

DlOBn  OP  PABTmOK  VlSn  TiTLX  SUfWUUWT  to   MAIRTADr    TBBTAai 

to  try  title,  though  the  partition  ia  inTslid,  when:  OraieiMyer  r.  Bmmn,  7% 
Am.  Deo.  809. 

BvnoT  or  JuooHiirr  nr  PABTinov:  See  Jikdp  ▼.  Boplu,  40  Am.  Dee. 
610^  642;  NaikY.  CAwvA,  78 Id.  678. 

Tn  FBurciPAL  casi  is  citid  to  the  first  point  atated  in  the  a^Oabm,  in 
inntnmoe  Oompcmif  ▼.  Sampaom,  88  Ohio  St  678.  It  ia  alao  dted  la  Senkker 
▼•  /Vortnee,  39  Id.  625,  where  it  ia  said  that  the  mle  aaierted  in  the  prine^ 
eaae  applicable  to  partition  prooeedlngB  under  the  atatnte,  that  no  new  title 
ia  created  thereby,  doee  not  apply  to  the  deliberate  oonT^janoee  of  the  par- 
tie%  eepeoiaUj  where  there  ia  an  independent  ocnaideration  for  each  ooarey- 
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Oo-mrxni  is  hot  RworriD  nr  Equitt  to  Claim  Dowm  AOAnrar 
Co-PABTinoNXBS,  wherc^  at  the  time  of  the  partition  of  the  eatate  be- 
tween the  oo-deviaeea,  ahe  had  an  inchoate  right  of  dower  in  premiaet 
partitioned  to  another,  which  rabaequentiy  to  the  partition  became  per- 
fect by  the  death  of  her  hnaband.  In  sodi  caae  eqnity  wiH  decree  eon- 
tribntion  by  aU  the  oo-partitioners,  thna  making  good  to  the  co-deviaeei^ 
in  whose  share  the  dower  ii  sssigned,  their  equal  share  in  the  ^'^iiim 
estate  remaining  after  the  assignment  of  dower. 

The  opinion  states  the  case. 
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Jame$  Pittan^  Ibr  the  plaintiff. 

fT.  F.  8Ume  and  A.  G.  Thurmanj  for  the  defendants. 

By  Court,  Bbinksbhoff,  C.  J.  The  plaintiff  filed  her  pe- 
tition in  the  common  pleas  of  Seneca  County,  against  Luther 
A.  Hall  and  Cynthia  Ann,  his  wife,  for  the  assignment  of 
dower  in  certain  real  estate  situate  in  said  county,  and  in  the 
petition  described,  and  for  general  relief  After  judgment  in 
the  common  pleas,  the  case  was  appealed  to  the  district  conn, 
where  it  was  reserved  for  decision  in  this  court  on  the  petition, 
answers,  reply,  and  an  agreed  statement  of  facts. 

Omitting  matters  of  detail  not  material  to  the  determina- 
tion of  the  case,  the  facts,  as  they  appear  from  the  pleadings 
and  the  agreed  statement,  are  substantially  these: — 

The  plaintiff  is  the  widow  of  Joseph  Walker,  the  daughter 
of  Joeiah  Hedges,  deceased,  and  the  sister  of  the  defendant, 
Mrs.  Hall.  During  her  coverture  with  Joseph  Walker,  he  at 
one  time  was  seised  in  fee  of  the  real  estate  in  which  she  now 
claims  dower.  Under  a  judgment  and  execution  against  him 
this  real  estate  was  sold  and  conveyed  by  the  sheriff;  and  the 
title  acquired  by  the  purcha.ser  at  sheriff's  sale  was,  by  sub- 
sequent sales  and  conveyances,  finally  vested  in  the  plaintiff's 
father,  Joeiah  Hedges;  the  plaintiff  having  never  released  her 
inchoate  rigjht  of  dower.  And  thus  the  title  remained  until 
the  death  of  Josiah  Hedges,  who  died  testate,  and  whose  will 
was  admitted  to  probate  in  July,  18S8.  By  this  will,  among 
many  other  things  not  material  to  the  question  before  us,  he 
devised  a  considerable  real  estate,  including  that  in  which 
dower  is  here  claimed,  equally  (subject  to  deduction  for  ad* 
vancements)  among  such  of  his  children  as  were  living  and 
the  heirs  of  such  as  were  dead. 

In  April,  1859,  Joseph  Hall  and  his  wife,  the  plaintiff  here, 
joined  with  other  devisees  of  Josiah  Hedges  in  an  action 
against  Hall  and  wife  and  still  other  of  the  heirs  and  devisees 
of  Josiah  Hedges,  for  an  account  of  advancements  and  the 
partition  of  the  real  estate  devised  to  the  parties  in  common. 

Partition  was  had  accordingly,  the  premises  in  which 
dower  is  here  claimed  being  assigned  to  Mrs.  Hall  as  her 
share.  The  partition  as  made  by  the  commissioners  and  con- 
firmed by  the  court  was  in  accordance  with  an  agreement 
amicably  made  among  the  parties  to  the  partition;  and  neither 
in  the  will  of  Josiah  Hedges  nor  in  the  proceedings  for  parti* 
tion  is  there  any  mention  or  reference  to  the  plaintiff's  in- 
ahoete  right  of  dower. 
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Afterward,  In  January,  1861,  Joseph  Walker  died;  and  in 
March  following,  this  petition  was  filed. 

On  this  state  of  fact  is  the  plaintiff  entitled  to  dower  f  We 
think  she  is;  subject,  however,  to  the  right  of  her  sister,  Mrs. 
Hall,  to  such  a  contribution  by  all  parties,  to  make  good  the 
loss  she  sustains  by  reason  of  the  plaintiff's  assertion  of  her 
titie  to  dower,  as  will  be  equiyalent  to  a  new  partition.  And 
we  will  briefly  notice  the  considerations  which  have  been 
urged  against  this  conclusion: — 

1.  True,  it  is  a  well-settied  doctrine  of  the  law  that  ''no  one 
is  permitted  to  claim  under,  and  at  the  same  time  adverse 
to,  a  will.  If  the  testator  assumes  to  dispose  of  property  be* 
longing  to  the  devisee  or  legatee,  the  latter,  aooepting  the 
benefit,  must  also  make  good  the  testator's  attempted  dispo- 
sition": White  V.  Brocaw,  14  Ohio  St  839.  And  if  it  were 
apparent  upon  the  face  of  the  will  of  Josiah  Hedges,  or  from 
the  terms  of  the  will  taken  in  connection  with  surrounding 
ciroumstances,  that  he  intended  by  his  will  to  dispose  of  the 
premises  in  controversy  here  as  if  fiieed  from  the  plaintiff's 
possibility  of  dower  therein,  she,  claiming  the  benefits  of  the 
will,  would,  I  suppose,  be  precluded  from  asserting  her  claim. 
But  the  devise  under  which  all  these  parties  claim  is  a  gen« 
eral  one;  and  there  is  nothing  in  the  terms  of  the  will  to  indi- 
cate that  the  testator  intended  to  devise,  in  respect  to  these 
premises,  any  other  titie  than  that  which  he  held,  to  wit,  the 
fee-simple,  subject  to  his  daughter's  poesifaility  of  dower 
therein. 

2.  The  plaintiff's  claim  is  not  barred  by  the  proceeding  in 
partition  regarded  as  an  abjudication.  It  is  not  rea  ac{fifdieata. 
That  proceeding  was  throughout  silent  in  respect  to  the  plain- 
tiff's inchoate  right  of  dower,  and  very  properly  so;  tosr  she 
then  had  not  only  no  estate,  but  no  right  capable  of  being 
asserted  in  action.  What  she  had  was  a  mere  possibility, 
which  might  or  might  not  subsequently  ripen  into  something 
of  value. 

8.  Is  the  plaintiff  precluded  from  asserting  her  claim  to 
dower  in  a  portion  of  the  lands  partitioned  among  her  and 
her  co-devisees  by  the  mutual  warranty  which  the  law  impliea 
as  arising  and  subsisting  inter  ae  between  parties  to  a  parti- 
tion so  long  as  the  privity  of  estate  continues  between  them  T 
This  is  a  serious  question,  and  one  not  free  from  difiiculty. 
That  such  warranty,  as  a  general  rule,  exists  at  common  law, 
is  clear  from  the  old  books.    *'  If  the  purparfy  of  one  parcener 
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be  eyicted  by  a  title  paramoonti  the  partition  shall  be  de- 
feated; for  the  partition  imports  a  warranty  and  condition^  in 
lawy  that  the  one  shall  enter  upon  the  otiier  and  enjoy  her 
part  in  parceny,  if  she  be  evicted,  as  long  as  the  privity  be* 
tween  them  continues":  Com.  Dig.,  tit  Parcener,  c.  18;  CSo.  Lit. 
173  b,  and  174  a.  ^'Applying  this  common-law  daty  of  co-ten* 
ants  to  aid  each  other  in  protecting  what  had  been  a  common 
estate,  even  after  partition  made,  the  law  holds  it  incompatible 
with  their  duty  toward  each  other  for  either  to  become  the 
demandant  in  a  suit  to  recover  any  portion  of  the  land  by  a 
paramount  titie,  and  thus  to  place  Umself  in  antagonism  to 
his  co-tenants  and  their  common  warrantor."  ''And  where 
partition  has  been  made  by  law,  each  partitioner  becomes  a 
warrantor  to  all  the  others,  to  the  extent  of  his  share,  so  long 
as  the  privity  of  estate  continues  between  them.  And  inas- 
much as  a  warrantor  cannot  claim  against  his  own  warranty, 
no  tenant  after  partition  made  can  set  up  an  adverse  titie  to 
the  portion  of  another  for  the  purpose  of  ousting  him  from 
the  part  which  has  been  parted  off  to  him  ":  1  Washburn  on 
Real  Property,  481,  482;  Venable  v.  BeaueJiampf  8  Dana,  821 
[28  Am.  Dec  74];  Feather  v.  Strohoecler^  8  Penr.  ft  W.  fi05 
[24  Am.  Dec  842];  Jones  v.  Stantonj  11  Mo.  488. 

That  these  are  the  established  general  rules  bearing  upon 
the  question  under  consideration  must  be  admitted;  and  it  is 
equally  clear  that  when  they  are  applied  to  the  ordinary  case 
of  the  acquisition  by  purchase  of  an  independent,  adverse,  and 
paramount  titie  by  one  co-tenant,  and  its  asscortion  by  him 
against  another  after  partition^  the  operation  of  these  rules  is 
equitable  and  just  In  such  case,  it  is  but  just  that  the  pur- 
ohaser  of  the  adverse  titie  should  be  held  to  have  purchased 
tot  the  common  benefit  of  all  parties  to  the  prior  partition, 
and  that  his  rights  under  such  purchase  should  be  limited  to 
a  claim  for  contribution  against  his  late  co-tenants  to  reim- 
burse him  for  his  expenditure  for  the  coming  benefit:  4  Kent's 
Com.  871,  notes.  And  except  the  case  of  Woodbridge  v.  Ba/f^ 
rnng^  14  Ohio  St.  828, 1  have  not  been  able  to  find  a  case  in 
which  any  exception  to  the  application  of  these  general  rules 
has  been  recognized.  But  the  cases  in  which  the  doctrine  of 
implied  warranty  between  partitioners  has  been  invoked  and 
applied  are  few;  and  all  of  them  present  the  simple  case  of  a 
voluntary  purchase  (after  partition  made,  and  before  eviction 
by  adverse,  paramount  title)  of  an  adverse  and  paramount 
title,  and  the  attempt  to  assert  suoh  title  against  co-parti- 
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tionen.  But  this  is  not  sooh  a  case.  Ab  in  Woodbridge  y. 
Banning,  ticpfa,  this  is  a  case  in  which,  by  the  operation  of 
law  and  the  act  of  God,  there  has,  subsequent  to  the  partition, 
ripened,  in  fayor  of  the  demandant,  a  title  which  potentially 
existed  in  her  at  the  time,  of  the  partition,  but  which  was  then 
inchoate  and  incapable  of  being  asserted.  lu  none  of  the 
other  cases  were  the  tajcts  analogous  to  the  teuctB  in  this;  and 
the  question  as  to  whether  the  common-law  doctrines  of  im- 
plied warranty  between  co-partitioners  apply  to  a  case  of  this 
kind  did  not  in  them  arise.  Moreover,  it  seems  to  me  to  be 
not  unworthy  of  notice  that  the  doctrines  of  implied  warranty 
and  consequent  estoppel  between  co-partitioners  originated  at 
oommon  law;  and  though  based  on  considerations  of  natural 
equity,  they  were  long  applied  only  in  proceedings  at  com- 
mon law  by  writ  of  partition.  That  form  of  proceeding  is  now 
obsolete,  and  has  never  had  a  place  in  the  practice  of  our 
courts,  it  being  superseded  by  proceedings  in  equity,  and 
under  special  statutes.  And  it  seems  to  us  that  when  the 
principles  of  the  common  law  are,  as  here,  invoked  as  guides 
to  proceedings  in  equity,  they  ought  to  be  applied  only  so  far 
as  the  ends  of  justice  will  allow.  The  warranty  under  con- 
sideration is  not  a  warranty  in  fisust,  but  a  warranty  by  impli- 
cation of  law  only.  The  law  raises  the  implication  for  the 
attainment  of  justice;  and  the  implication  should  cease 
wherever  its  application  will  work  injustice.  To  hold  Ifrs. 
Walker  estopped  to  claim  dower  in  this  case  by  reason  of  an 
implied  warranty  would  be  unjust  to  her;  but  to  award  it  to 
her  in  accordance  with  the  provisions  of  our  statute  in  respect 
to  improvements  made  subsequent  to  alienation  by  the  hus- 
band, and  decreeing  contribution  by  all  the  co-partitioners  to 
recompense  Mrs.  Hall  for  the  loss  of  her  equal  proportion  of 
the  estate,  exclusive  of  the  dower  estate  of  Mrs.  Walker,  will 
do  justice  to  alL  And  all  the  parties  to  the  partition  having 
been  brought  into  this  case,  there  will  be  a  decree  aoowd- 
ingly. 

The  case  of  Woodbridge  v.  Banningj  U  Ohio  St  828,  before 
referred  to^  was  closely  analogous  to  this.  There  a  partition 
was  had  between  parties  as  heirs  of  Anthony  Banning,  d<>- 
ceased.  Subsequently,  a  spoliated  will  of  the  common  ances- 
tor was  established  and  admitted  to  probate.  And  in  an 
action  by  a  devisee  under  the  will,  who  had  been  a  party  to 
the  proceeding  in  partition,  to  recover  lands  which  the  parti- 
tion bad  assigned  to  other  parties,  he  was  held  not  to  be 
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estopped  by  the  proceedings  in  partitioiL  I  think  I  am  not 
mistaken  in  saying,  however,  that  in  that  case  the  common- 
law  doctrine  of  implied  warranty  between  co-partitioners 
escaped  the  attention  of  the  court.  Had  it  been  otherwise,  the 
reasons  given  for  the  decision  would  probably  have  been  modi- 
fied, but  the  decision  would  have  been  the  same. 
Decree  for  plaintiff. 

SooTT,  Day,  Whitb,  and  Wbloh,  JJ.,  concurred. 


PiKFrnoiff  «f  Lambs  Hblp  ni  Oo-mrAwnrDiviBTg  DowieBiohti  Wk 
r.  Ongfff  07  Am.  Deo.  360;  and  aoe  Lee  ▼•  LUeH  64  Id.  202. 

LvaHOAXB  Bjdrt  ov  Dowxb  Ohgb  VnriD  ni  Wm  OAnor  bb  Ditbbtbb 
•BDspt  by  her  own  ▼olontuy  me/t,  perf omed  in  the  mode  preioribed  by  lawt 
SkoUr.  Ogiem,  SI  Am.  I>bo.  311. 

Whsw  Widow  d  Bwarrsp  ibom  SBrmra  up  Olaim  ov  rtnmnpfMt 
WUemmy.  Jfocy,  S3  Am.  Deo.  81& 


Dixon  v.  Caldwell. 

rift  Ono  BtAn,  41&  J 

€m  LAn>-WABBABT   QT  GoOD   FlIXH    AITD  IQB  TaLVB  OABBOV^ 

Hb  BAB  LoGATBD  Wabbaht  and  obtained  a  patanl  lor  the  land 
looated,  bo  ehaigad  in  oqiiitj  aa  tniatee  of  the  legal  tiUe  for  the  trae 
owner  of  tho  wanant^  although  it  waa  obtained  by  the  liaad  of  a  thiid 
pacaon,  and  faaaaiarred  mder  a  fofgad  aamgnmontb 
Mbasubb  or  DAiuoBi  bob  Oobtbbsiov  07  Lahd-wabbabv  ia  Ita  Tifae  el 
tho  timo  of  the  oonTonion. 

Ebbob  to  the  district  court  of  Boss  Connty.  A  land- war- 
rant owned  by  Caldwell,  the  defendant  in  erroTy  was  fraadn- 
lently  obtained  from  iiim,  and  replaced  by  a  forged  warrant 
Without  his  knowledge  or  consenti  the  genuine  warrant  was 
sold  and  assigned  to  Dixon,  the  plaintiff  in  error,  by  the  per- 
son  who  falsely  personated  Caldwell,  and  forged  his  name. 
Dixon,  having  bought  the  warrant  in  good  faith,  for  value, 
without  notice  of  the  fraud,  or  of  the  forgery,  proceeded  to 
locate  the  warrant,  and  obtained  a  patent  for  the  land  located. 
Caldwell  then  sought  to  charge  Dixon,  as  his  trustee,  for  the 
land  so  located,  and  in  the  court  of  common  pleas  he  was  ad- 
judged to  be  such  trustee.  This  judgment  was  afBrmed  by 
the  district  court,  and  it  is  now  sougiht  to  reverse  the  judg- 
ment of  affirmance. 

W.  H.  SafforA^  for  the  plaintiff  in  error. 
Alfrtd  YapUf  for  the  defendant  in  error. 
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Bj  Court,  WHiTBy  J.  The  distinction  between  legal  and 
equitable  rights  exists  in  the  subjects  to  which  they  relate, 
and  is  not  affected  by  the  form  or  mode  of  procedure  that 
may  be  prescribed  for  their  enforcement.  The  code  abolished 
the  distinction  between  actions  at  law  and  suits  in  equity,  and 
substituted  in  their  place  one  form  of  action;  yet  the  rights 
and  liabilities  of  parties,  legal  and  equitable,  as  distinguished 
from  the  mode  of  procedure,  remain  the  same  since  as  before 
the  adoption  of  the  code.  Dixon,  the  defendant  below,  is  the 
legal  owner  of  the  land  in  controversy,  as  patentee.  This  is 
conceded  by  Caldwell,  the  plaintiff  below,  but  he  claims  to  be 
the  equitable  owner,  and  that  Dixon  is  his  trustee,  and  as 
such,  in  equity,  bound  to  account  for  the  proceeds  of  the  por- 
tion of  the  land  sold,  and  surrender  the  remainder. 

There  is  no  pretense  of  an  express  trust;  nor  is  it  claimdd 
that  the  defendant  acquired  the  property  in  fraud  or  by  other 
unfair  means.  The  property,  therefore,  having  been  taiilj  ac- 
quired, before  a  constructive  trust  can  be  raised  in  equity,  and 
fastened  upon  the  defendant,  so  as  to  convert  him  into  a 
trustee  for  the  plaintiff,  the  circumstances  of  the  transaction 
must  appear  to  be  such  that  it  would  be  violating  some  prin- 
ciple of  equity  to  allow  the  defendant  to  retain  the  legal  title 
to  the  land  for  his  own  benefit. 

The  controversy  here  is  not  solely  in  r^ard  to  the  land 
warrant.  The  legal  title  to  that  was  clearly  vested  in  the 
plaintiff,  and  for  its  conversion  he  has  a  plain  legal  remedy 
against  the  defendant  for  its  value;  and  before  it  was  lost  in 
entering  the  land,  for  its  recovery  in  specie. 

The  question  is,  whether,  in  the  light  of  equity,  the  measure 
of  legal  relief  is  to  be  regarded  as  inadequate,  and  the  de- 
fendant required,  by  a  court  of  equity,  to  surrender  the  land 
to  which  he  acquired  the  legal  title  in  good  faith,  and,  as  he 
supposed,  for  his  own  benefit,  by  the  combined  use  of  the  war-^ 
rant  and  his  own  means,  industry,  and  enterprise. 

The  defendant  claims  to  be  a  b<ma  fide  purchaser  of  the 
land  in  controversy  for  value,  without  notice  of  the  plaintiff's 
rights;  and  relies  for  his  defense  upon  the  rules  of  equity  for 
the  protection  of  such  purchasers. 

The  land  warrant  in  question  was  assignable  in  law,  was  in 
the  possession  and  apparent  ownership  of  the  vendor,  and  the 
assignment  was  regular  in  form.  The  defect  in  the  vendor's 
title  was  not  apparent,  and  there  was  no  reasonable  ground 
(or  suspicion  that  the  assignment  had  been  forged.    The  de- 
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fendant  purchaaed  and  paid  fall  yalne  for  the  wanant,  and 
18  not  obargeable  with  a  want  of  reasonable  diligence  in  so 
doing.  Having  no  reason  to  saspect  the  existence  of  the 
plaintifTs  title  to  the  warrant,  he  was,  in  equity  and  good  con- 
science, chargeable  with  no  datj  toward  him  in  relation  to  its 
fbtare  nse.  If  he  withheld  it  from  entry  he  would  have  been 
liable  to  return  it  to  the  plaintiff  or  pay  him  its  value.  The 
good  faith  of  his  purchase  would  have  been  no  answer  to  the 
plaintiff's  legal  demand.  After  the  location  of  the  warrant, 
the  holder  of  the  legal  title  thereof  acquired  an  equity  in  the 
land  upon  which  the  location  was  made;  and  before  the  de- 
fendant clothed  himself  with  the  legal  title,  and  while  the 
equities  were  open  between  the  parties,  Caldwell's  equity,  be* 
ii^  older  in  time,  would  have  been  better  in  right.  But  Dixon, 
unaffected  with  fraud  or  notice,  and  upon  a  valuable  con- 
sideration paid,  having  obtained  the  legal  title  to  the  land 
in  controversy,  brings  himself  within  the  protection  awarded 
in  equity  to  tiie  holder  of  the  legal  estate. 

A  court  of  equity,  says  Sugden,  in  his  treatise  on  vendors, 
vol.  3,  p.  417,  acts  upon  the  conscience,  and  as  it  is  impossible 
to  attach  any  demand  upon  the  conscience  of  a  man  who  has 
purchased  for  a  valuable  consideration  bona  fide  and  without 
notice  of  any  claim  on  the  estate,  such  a  man  is  entitled  to 
the  peculiar  favor  and  protection  of  a  court  of  equity. 

Where  a  court  of  equity  cannot  deal  directly  with  the  thing 
which  iff  the  subject-matter  in  controversy,  but  has  to  reach  it 
through  the  consciences  of  the  parties,  its  jurisdiction  is 
necessarily  limited  to  enforcing  the  fulfillment  of  their  equita- 
ble obligations,  and  cannot  extend  to  compelling  the  relin- 
quishment of  any  right  or  the  abandonment  of  any  interest 
which  can  be  retained  consistently  with  equity  and  good  con- 
science. 

This  principle  applies  especially  where  the  aid  of  a  court  of 
chancery  is  sought  to  enforce  the  surrender  of  an  estate  in  land. 
As  in  such  case  the  court  can  only  act  on  the  land  through 
the  medium  of  the  parties,  it  must  first  inquire  whether  the 
party  against  whom  its  assistance  is  sought  is  conscientiously 
botmd  to  comply  with  the  demand  urged  against  him,  for  if 
be  be  not,  the  case  will  &11  without  the  scope  of  a  jurisdic- 
tion which  is  founded  upon  the  obligations  of  conscience:  See 
notes  of  the  American  editor  to  BcLseet  v.  No$toorthy,  2  Lead. 
Cas.  Bq.  67,  68,  and  the  authorities  there  cited;  Mitford 
Bq.  PL  186;  OoUreU  v.  Hughes,  29  Eng.  L.  &  Eq.  858;  S.  C, 
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80  Ei^;.  Com.  L.  566;  WaUwyn  v.  Lee,  9  Ves.  Jn  26;  Gibler  r. 
TrinMey  14  Ohio,  840. 

In  Jonee  v.  Potolee,  8  Mylne  A  K.  681,  the  equitable  title  of 
the  ptuchaser,  who  had  got  in  the  legal  eetate,  depended  upcm 
a  forged  will,  and  he  was  held  entitled  to  the  protection  of  the 
court.  In  this  case  a  person  advanced  money  upon  the  mort- 
gage of  an  estate,  which  the  mortgagor  claimed  under  a  will 
which  ultimately  turned  out  to  be  forged,  and  got  a  convey- 
ance of  the  legal  estate,  which  was  outstanding  in  a  mort- 
gagee whose  debt  had  been  satisfied.  On  a  bill  filed  by  the 
heiress  at  law,  it  was  held  by  Sir  John  Leach,  M.  R.,  that  the 
mortgagee,  being  a  purchaser  without  notice  of  the  plaintiff's 
title,  could  protect  herself  by  the  legal  estate.  The  court  ob- 
served that  its  impression  at  the  opening  of  the  case  was,  that 
the  protection  of  the  legal  estate  extended  only  to  cases  where 
the  title  of  the  purchaser  for  valuable  consideration  without 
notice  was  impeached  by  reason  of  some  secret  act  or  matter 
done  by  the  vendor,  or  those  under  whom  he  claimed;  but 
upon  fall  consideration  of  all  the  authorities  and  the  dicta  of 
judges  and  text-writers,  and  the  principles  upon  which  the 
rule  is  grounded,  the  court  was  of  opinion  that  the  protection  of 
the  legal  estate  was  to  be  extended,  not  merely  to  cases  in 
which  the  title  of  the  purchaser  for  valuable  consideration 
without  notice  is  impeached  by  reason  of  some  secret  act  done, 
but  also  to  cases  in  which  it  is  impeached  by  reason  of  the 
falsehood  of  a  hci  of  title  asserted  by  the  vendor,  or  those 
tmder  whom  he  claims,  where  such  asserted  title  is  clothed 
with  possession,  and  the  falsehood  of  the  fact  asserted  could 
not  have  been  detected  by  reasonable  diligence:  2  Lead.  Gas. 
Eq.  7.  This  case  is  approved  by  Mr.  Sugden  in  his  treatise 
already  cited,  page  417,  and  is  founded  upon  clear  principles 
of  equity,  although  they  would  not  here  be  applicable  to  the 
case  of  a  satisfied  mortgage. 

It  is  not  deemed  necessary  to  examine  in  detail  in  this  opin- 
ion the  authorities  relied  on  by  the  counsel  of  the  defendant 
in  error.  Where  the  benefit  of  the  rule  has  been  denied,  the 
party  was  found  to  be  afiected  with  notice;  and  as  we  have 
already  stated,  it  is  indispensable  for  the  party  holding  the 
legal  title,  and  seeking  protection  in  equity,  to  show  that  he 
is  a  purchaser  for  a  valuable  consideration,  that  his  purchase 
was  in  all  respects  fair  and  free  from  every  kind  of  fraud,  and 
that  at  the  time  of  his  purchase  he  was  not  chargeable  with 
notice  of  the  adverse  claim. 
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The  oomelmrfon,  therelbrei  at  whieh  we  have  arrived  is, 
ihat  Dixon  oannoi  be  required  to  surrender  the  legal  title  of 
the  unsold  land  to  the  plaintiff  below,  nor  to  aooount  for  the 
proceeds  of  the  part  sold,  and  that  the  court  erred  in  requir- 
ing him  to  do  so.  But  as  before  stated,  he  is  under  a  clear 
legal  liability  for  the  value  of  the  warrant  The  judgment  of 
the  district  court,  and  of  the  court  of  common  pleas,  is  there- 
fore reversed,  and  the  cause  remanded  to  the  common  pleas 
fi)r  further 


BBnrxEBHOFFy  0.  J^  and  Scott,  Day,  and  Wxloh,  JJ.,  con- 
curred* 


Patsbt  n  HiOHBfr  SraxBroi  or  Tnu^  and  can  be  impaached  ooly  on 
the  groniid  cf  fraad  or  ndftaks:  (Jmitr  ▼•  Bpmneer^  S4  An.  Deo.  lOOi  sod  aoo 
HiliA-kiHad  ▼.  Watt$t  46  UL  SOS;  aad  tho  fraad  or  imgnlari^  nnut  vpgmit 
mpon  tho  &oe  of  the  pete&t  to  linralidate  it:  8tai$  ▼.  BodiMet^  80  Id.  4ia 

Ohs  Wbd  Obxadib  Pimn  to  Lahb  bt  Fbavd  towabds  Aboxhbi 
holds  the  title  thu  aoqviied  lor  the  benefit  of  thooe  iHio  have  been  Injured 
by  hia  oondnot:  QrcM  ▼.  FuUome^  67  Am.  Deo.  5M7. 

Tbs  nnrciPAi.  qass  n  cevxd  to  the  pomt  that  one  ifho  aofuree  %  land 
wanaat  by  aaaigBment^  and  ia  not  ehargeable  with  notioe  nor  want  of  dili- 
genee  in  regpvd  to  the  ri^ta  of  the  true  cfwner,  holda  »  olear  title  to  the  hnd 
nnder  the  patent^  in  MaA  ▼.  Brommer^  28  Ohio  Stb  614;  and  la  oited  to  the 
point  that  the  ri^taof  partieereoiainiinaileoted  by  the  proi?inonaof  the  oode 
of  oiTil  proeadnxeb  In  IFilKaHW  t.  JRyMfvcH  37  Ohio  St  S87. 


Mebohants*  and  Makufaotusbbs*  Insubakob  Com- 

PANT  V.   ShILLITO. 

115  Omo  SIATS,  660.] 

Hbw  Tbial  OS  Gaomm  ov  Bssoinous  JcnMSMSST—BBTisw.^  Final 
judgDMn*  waa  rendered  lor  the  defendant  npon  %  special  finding  of  laoti 
by  the  oooort  in  which  the  oaae  waa  tiied.  On  the  phintiff 'a  petition  in 
error  the  reviewing  comrt  rereraed  the  Judgment^  and  granted  »  new 
jtriaL  HM^  th«t  the  order  granting  %  new  trial  waa  proper,  and  the  an- 
preme  ooort  would  not  review  the  evidence. 

Loss  07  Goods  JsmsoKKD  on  Votagb  is  Ootsbsd  bt  Mabzbb  Pouot 
specifying  the  goods,  and  made  with  ref erenoe  to  »  partioolar  trade  or 
line  of  steamers,  the  goods  being  on  deck  for  oaniage^  in  aooordanoe  with 
an  eetablished  usage  of  saoh  trade  or  line. 

Ebbob  to  the  superior  court  of  Cincinnati.  The  action  in 
the  court  below  was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error  on  an  open  policy  of  insurance,  to  recover 
for  the  loss  of  goods  jettisoned  on  voyage.    The  goods  were 


specified  in  the  policy^  the  insurance  company  **  beginning  tho 
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adventiuenpon  said  property  from  and  after  the  lading  ihflreof» 
and  to  oontinne  until  landed  at  the  port  of  destinaticm";  and 
the  perils  insured  against  were  those  '*of  the  seas,  rivers,  fire, 
jettison,  and  pirates.''  The  court  found  as  fisusts,  that  the 
property  so  insured  was  shipped  from  Cincinnati  to  Wheel- 
ing  by  steamboat^  thence  carried  to  Baltimore  by  railroad, 
and  thence  shipped  to  New  York  by  a  steamboat  of  the 
Parker  Vein  line;  that  said  property  was  stowed  on  the 
deck  of  the  said  steamboat  at  Baltimore  by  the  persons  con- 
trolling shipments  for  the  line,  and  that  on  the  voyage  from 
Baltimore  to  New  York,  on  account  of  storms,  and  for  the 
safety  of  the  vessel  and  the  residue  of  the  cargo,  all  the  said 
property  was  jettisoned,  and  thereby  lost;  that  the  plaintiff 
was  the  sole  owner  of  said  property,  and  that  the  quantity  lost 
was  of  greater  value  than  the  amount  insured  upon  it;  tliai 
the  plaintiff  notified  the  defendant  of  such  loss,  made  all 
necessary  proofr,  and  duly  demanded  payment,  which  the  de- 
fendant refused.  The  court  further  found  that  at  the  time  of 
the  said  insurance  it  was  and  had  been  for  some  years  pre- 
viously the  usage  of  the  Parker  Vein  line  to  stow  property 
of  the  description  shipped  by  the  plaintiff,  and  insured  by  the 
defendant,  upon  the  deck,  or  under  deck,  as  the  one  or  the 
other  happened  to  be  more  convenient  in  the  estimation  of 
the  master  of  the  vesseL  The  defendant  filed  a  motion  to  set 
aside  the  court's  findii^  of  fetcts,  and  asked  for  a  rehearing, 
which  motion  was  overruled.  The  court  found  as  matter  of 
law  that  the  plaintiff  was  not  entitled  to  recover,  and  ren- 
dered judgment  against  him;  thereupon  the  plaintiff  filed  his 
petition  in  error  in  the  superior  court  at  general  term  to  re- 
verse said  judgment,  which  was  reversed  accordingly,  and  the 
cause  remanded  to  the  special  term  for  a  new  trial  The  in- 
surance company  now  seeks  to  reverse  the  judgment  of  the 
superior  court  at  general  term.  Other  foots  appear  in  the 
opinion. 

Thomas  O.  MUehett^  for  the  plainliff  in  error. 


12.  M.  Oanrine  and  Qwrgt  B.  Pugh,  for  the  defendant  in 
enor. 

By  Court,  Day,  J.  It  is  sought  to  reverse  the  judgment  of 
the  superior  court  at  general  term  for  two  reasons:  1.  That 
the  evidence  did  not  warrant  the  findings  of  fact  as  shown  by 
the  record;  2.  That  the  plaintff  below  was  not  in  law  entitled 
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to  recover  upon  either  the  evidence  or  £Etcts  as  found  by  the 
court 

The  court,  in  special  term,  rendered  judgment  against  the 
plaintiff  below  upon  the  facts  as  found  by  the  court;  and  by 
his  petition  in  error  he  questioned  only  the  law  as  held  upon 
the  facts  so  found.  Neither  party  was,  in  the  court  at  general 
term,  complaining  of  the  findings  of  fact  at  special  term;  nor 
are  either  in  this  court,  so  far  as  the  record  shows,  alleging  any 
«rror  of  that  kind.  The  only  question  directly  presented  by 
the  record  is  one  of  law  upon  the  facts  as  found. 

It  is  diflScult  to  see  upon  what  principle  this  court  can,  as 
the  record  stands,  review  the  evidence,  and — granting  that 
the  judgment  in  special  term  was  unwarranted  by  the  facts  ai 
found — proceed  to  what  would  be  equivalent  to  a  new  finding 
of  facts  that  would  sustain  the  judgment.  It  cannot  be  said 
that  such  a  course  would  not  be  to  the  prejudice  of  the  plain- 
tiff below;  for  had  the  findings  been  as  desired  of  this  court, 
he  might  have  availed  himself  of  his  statutory  rights  tost  a 
new  trial;  and  the  findings  being  what  they  were,  he  had  the 
right  to  rest,  as  the  remedies  impeaching  the  findings  avail* 
4^ble  to  the  other  party  oould,  at  most,  result  only  in  a  new 
trial. 

The  superior  court  at  general  term,  holding  the  judgment  in 
special  term  to  be  erroneous  upon  the  beta  as  found,  might 
properly  look  at  the  evidence  upon  which  they  were  found,  for 
the  purpose  of  determining  whether  it  would  proceed  to  render 
the  proper  judgment  upon  the  facts  as  found, — as  it  doubtless 
might  have  done, —  or,  instead  thereof^  grant  a  new  triaL 
</oncediDg  that  the  facts  found  by  the  court  at  special  term 
were  unwarranted  by  the  evidence,  the  most  that  the  insur- 
«nce  company  could  have  asked  of  that  court  was  a  new  trial; 
sad  surely  it  could  ask  no  more  at  general  term,  upon  the 
mere  question  of  erroneous  findings  on  the  evidence. 

For  another  reason,  it  would  seem,  the  plaintiff  is  not  en* 
titled  to  a  review  of  the  evidence  to  impeach  the  findings  of 
the  court  below;  for  it  has  long  been  held  that  a  motion  for  a 
new  trial  must  be  filed  and  overruled  below  before  that  can  be 
done.  It  is  true  that  the  defendant  below  moved  to  set  aside 
the  findings  and  for  a  rehearing.  This  motion  may  fairly  be 
-construed  as  asking  leave  only  for  a  reargument  upon  the 
-evidence  then  before  the  court,  and  not  for  a  new  trial;  but 
if  it  be  regarded  as  a  motion  for  a  new  trial,  it  has  been 
granted  in  general  term;  and  thus  the  findings  complained 
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of  haTe  been  set  aside,  and  the  plaintiff  in  error  is  no  longer 
prejudiced  by  the  ruling  on  the  motion  in  special  term. 

The  holding  of  this  court  in  the  cases  of  Spafford  y.  Bradley ^ 
20  Ohio,  74;  and  Beatty  y.  Hatcher,  13  Ohio  St.  116,  on  this 
point,  are  clear  and  dedsiye  against  the  plaintiff  in  error. 

Did  the  superior  court  at  general  term  err  in  reyersing  the 
judgment  rendered  at  special  term  in  fayor  of  the  defendant 
below  upon  the  facts  as  found  by  the  court? 

This  is  the  main  proposition  affecting  the  substantial  rights 
of  the  parties,  and  its  determination  is  not  without  difficulty. 
The  authorities  upon  some  of  the  questions  inyolyed  in  its 
solution  are  not  entirely  harmonious.  General  principles  are, 
howeyer,  settled  by  them,  upon  which,  as  well  as  upon  au- 
thority, this  case  may  be  satisfactorily  determined. 

The  goods  mentioned  in  the  policy  were  stowed  on  deck, 
and  jettisoned  on  the  yoyage.  The  terms  of  the  policy  are 
broad  enough  to  coyer  the  loss.  But  it  is  claimed  goods  car* 
ried  on  deck  are  not  ordinarily  protected.  Undoubtedly,  such 
has  long  been  the  general  rule;  and  it  is  equally  clear  that  its 
origin  was  based  upon  a  general  usage  not  to  carry  goods  on 
deck.  This  rule  of  marine  insurance  is  the  result  of  a  general 
principle  of  mercantile  law,  applicable  to  any  contract  made 
with  reference  to  a  known  usage,  thai  the  custom  to  which  it 
relates  becomes  a  part  of  the  contract:  Arnould  on  Insurance, 
sec.  42,  and  numerous  authorities  cited  in  Perkins's  edition; 
1  Phillips  on  Insurance,  sec.  133;  Renner  y.  Bank  of  CcIwMcl^ 
9  Wheat.  581. 

It  follows  that  policies  are  to  be  construed  with  reference  to 
the  usages  to  which  they  relate:  Arnould  on  Insurance,  seo.  41; 
Phillips  on  Insurance,  sec.  132. 

These  principles  tend  to  harmonize  the  course  of  dedsioiis, 
and  their  apparent  confusion  may  be  found  to  rest  more  in  the 
changing  usages  of  nayigation  and  trade  than  in  any  lack  oi 
certainty  or  stability  in  the  principles  of  law. 

The  general  rule  before  referred  to  was  based  on  the  usages 
adopted  in  the  nayigation  of  ordinary  sailing  vessels;  and  the 
reason  assigned  for  the  usage  not  to  stow  goods  on  deck,  and  the 
rule  founded  thereon,  is,  that  goods  so  carried  are  exposed  to 
greater  peril,  and  enhance  the  difficulties  of  navigation,  and 
consequent  danger  to  the  ship  and  cargo.  How  far  a  rule  o{ 
law  based  upon  a  usage  of  ordinary  sailing  craft  may  be  ap- 
plicable to  or  binding  upon  vesselr  propelled  and  goyemed  by 
steam  is  worthy  of  consideratior.     If  the  lalter  are  So  con* 
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siracted  and  goyemed  that  the  reason  for  the  usage  of  the  for- 
mer fails,  and  the  usage  ceases,  it  would  seem  that  the  general 
rule  should  be  so  far  modified  as  to  make  that  class  of  vessels 
an  exception.  However  that  may  be,  it  cannot  be  doubted 
that,  upon  principle,  where  the  mode  of  navigation,  or  the  cus- 
tom of  a  particular  trade,  is  such  that  no  usage  of  the  kind,  upon 
which  the  general  rule  is  based,  obtains,  and  that  is  wiUiin 
the  knowledge  of  the  parties,  their  contracts  made  in  relation 
to  such  navigation  or  trade  are  presumed  to  be  made  with  ref- 
erence thereto,  and  are  not  modified  by  a  usage  that  has  no 
connection  with  the  subject-matter  of  the  contract.  Nor 
would  this  be  inconsistent  with  the  general  rule  as  stated  by 
the  American  editor  of  the  exchequer  reports  in  a  recent  note 
to  Miller  v.  TetheringUmy  6  Hurl.  &  N.  288,  based  upon  numer- 
ous American  authorities  cited,  that:  ^'  In  the  absence  of  any 
contract,  express  or  implied,  from  some  particular  custom  of 
trade  or  navigation,  it  is  settled  that  the  loss  or  jettison  of 
goods  carried  on  deck  creates  no  claim  upon  insurers  or  for 
general  average  on  the  rest  of  the  cargo."  Mr.  Phillips,  in  his 
treatise,  makes  substantially  the  same  statement  of  the  rule: 
Sec.  460. 

But  the  chief  difficulties  upon  which  the  authorities  most 
differ  arise  where  the  policy  merely  names  the  article,  and  it 
is  such  as  is  sometimes  carried  on  deck,  and  sometimes  under, 
and  as  to  the  extent,  proof  is  admissible  in  relation  to  particu- 
lar usages,  or  the  character  and  extent  thereof. 

In  analogy  to  the  general  principles  before  referred  to,  it 
would  seem  that  if  the  goods  covered  by  the  policy  are  to  be 
carried  on  a  vessel  so  constructed,  propelled,  and  managed, 
that  goods  may  be  as  properly  and  safely  stowed  above  as  be- 
low deck;  or  if  the  description  of  the  voyage  or  character  of 
the  goods  be  such  that  the  underwriter  may  be  presumed  to 
be  apprised  of  a  usage  to  carry  them  either  upon  or  under 
deck,  the  policy  will  attach  to  them  when  so  carried.  This 
proposition  is  substantially  what  Mr.  Phillips,  in  the  section 
before  cited,  amidst  conflicting  authorities,  considered  to  be 
the  result  of  established  principles;  and  the  later  decisions 
support  and  tend  to  settle  thai  as  the  correct  rule  of  law. 

A  leading  English  case  is  that  of  Da  Costa  v.  EdmuTuU,  4 
Gamp.  142.  It  was  a  suit  on  a  policy  covering  ''forty  carboys 
of  vitriol,"  from  London  to  Ldsbon.  "These  carboys  were 
placed  on  the  deck,  and  carefully  lashed  to  the  ship's  side. 
A  storm  arose  during  the  voyage,  and  a  heavy  sea  having 
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broken  several  of  the  oarboys,  the  vitriol  caught  fire,  and  for 
the  preservation  of  the  ship,  it  was  necessary  to  throw  the 
whole  overboard.  The  ship  and  the  rest  of  the  cargo  arrived 
safe  at  lisbon.  It  appeared  that  carboys  of  vitriol  are  very 
frequently  carried  on  the  decks  of  ships,  but  that  it  is  likewise 
usual  to  stow  them  below,  bedded  in  sand,  in  which  situation 
they  are  considered  safer.  Lord  EUenborough  left  it  to  the 
jury  to  say  whether  it  was  usual  to  carry  vitriol  on  the  deck, 
and  whether  these  carboys  were  properly  stowed.  If  there 
was  a  usage  to  carry  vitriol  on  deck,  the  underwriters  were 
bound  to  take  notice  of  it  without  any  communication,  and  all 
they  could  require  was  that  these  carboys  should  be  properly 
stowed  in  the  usual  manner.  On  the  other  hand,  they  were 
not  liable  if  the  goods  were  carried  on  the  deck  without  such 
a  usage,  or  if  they  were  not  stowed  there  in  a  skillfhl  and 
proper  manner.  The  jury  found  for  the  plaintiff,  and  the 
court,  in  the  ensuing  term,  refused  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial." 

The  same  principle  is  recognised  in  the  case  of  OouldY. 
Oliver,  4  Bing.  N.  C.  134 

Hurley  v.  MUwardj  1  Jones  A  C.  224,  in  the  court  of  ex- 
chequer for  Ireland,  at  Easter  term,  1839,  was  an  action  for 
general  average,  against  the  owner  of  a  steam  vessel,  by  the 
owner  of  certain  pigs  which  had  been  thrown  overboard  in  a 
storm.  ''It  appeared  in  evidence  that  the  plaintiff  had,  in 
February,  1838,  shipped  on  board  the  Kilkenny  steamer  234 
pigs,  to  be  conveyed  from  Waterford  to  Bristol;  that  there  was 
not  room  for  them  below,  and  that  they  were  therefore  stowed 
upon  the  deck;  that  pigs  were  sometimes  carried  on  the  deck, 
and  at  other  times  below,  under  the  hatches,  according  to  the 
captain's  orders;  that  the  captain  regulated  the  situation  of 
the  pigs;  and  that  the  charge  for  freight  in  either  case  was  the 
same.  The  custom  was  to  ship  on  deck,  or  below,  according  to 
the  captain's  directions."  In  answer  to  an  assertion  of  the 
defendant's  counsel,  that  *' according  to  every  maritime  code 
in  Europe,  property  stowed  upon  deck  is  not  the  subject  of 
general  average,"  Mr.  Baron  Pennefeather  said:  '*That  is  a 
proposition  laid  down  with  respect  to  sailing  vessels.  The 
reason  of  it  is,  that  goods  stowed  on  deck  obstruct  the  mariners 
in  the  navigation  of  the  vessel.  In  a  steam  vessel,  pl3ring  from 
port  to  port,  that  reason  does  not  apply.  Those  vessels  are 
fitted  up  for  a  peculiar  description  of  trade,  and  carry  a  large 
portion  of  their  cargo  on  deck;  and  the  evidence  is,  that  the 
cargo  is  stowed  according  to  the  directions  of  the  captain*'* 
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The  ownen  of  the  Kilkenny  steamer  mentioned  in  the  case 
€iBmUy  Y.  MUwardj  1  Jonee  A  C.  224,  before  dted,  brought 
an  action  against  the  insurers  of  the  hull,  stores,  and  machin- 
eiy  to  reoover  their  share  of  the  loss  of  the  pigs  which  they 
had  oontiibnted  to  general  average.  The  defendant  pleaded 
that  the  pigs  had  been  placed  on  deck,  and  a  custom  to  carry 
them  on  deck  was  replied,  to  which  the  defendant  demurred. 
Lord  Denman  delivered  the  opinion  in  1842,  and  affirmed  the 
doetrine  of  Da  Oo$ia  y.  Edmiundaj  4  Gamp.  142,  and  Oauld  v. 
Oliver,  4  Bing.  N.  C.  184.  He  says:  ''  We  have  already  shown 
that  the  law  of  England  has  stopped  very  short  of  the  doctrine 
that  no  owner  of  goods  stowed  on  deck  shall  under  any  dr- 
oumstanoes  be  allowed  to  recover  contribution  on  general 
average.  The  question  between  the  merchant  and  ship-owner 
may  be  diflGorent  from  that  between  either  of  them  and  the 
underwriters;  because  the  former  may  agree  to  stow  the  goods 
in  such  a  manner  that  the  latter  will  not  be  at  all  responsible 
for  their  loss.  But  it  seems  to  the  court,  for  the  reasons  as- 
signed, that  the  mere  foot  of  stowing  them  on  deck  will  not 
relieve  the  underwriter  from  responsibility;  inasmuch  as  they 
may  be  placed  there  according  to  the  usage  of  the  trade,  and 
so  as  not  to  impede  the  navigation  or  in  any  way  increase 
the  risk  ":  Milward  v.  HObeH,  8  a  B.  120;  2  Oale  A  D.  142. 

This  case,  as  well  as  that  of  Oauld  v.  Oliver,  4  Bing.  N.  C. 
184,  is  referred  to  and  approved  in  a  case  decided  in  the  su- 
perior  court  of  the  city  of  New  York,  in  1859;  and  although 
not  a  court  of  last  resort,  is  one  of  necessity  familiar  with 
commercial  questions.  Upon  a  full  consideration  in  general 
term  it  lield:  "That  jettisoned  goods  carried  on  deck,  accord- 
ing  to  the  custom  of  the  trade,  by  steamboats  navigating  the 
sound  that  separates  Long  Island  from  the  mainland  of  New 
York  and  Connecticut,  and  stowed  in  the  usual  way,  are  en* 
titied  to  contribution  for  general  average  loss."  In  the  opin- 
ion delivered  by  Judge  Pierrepont  it  is  said  that  ^  that  the  old 
rule  was  established  when  all  vessels  were  propelled  by  sails, 
and  when  there  was  no  machinery  in  the  hdd  of  the  ship; 
but  the  introduction  of  steam  into  marine  service  has  wrought 
great  changes  in  the  situation  of  the  motive  power,  and  has 
rendered  the  steamboat  deck  the  fitter  place  for  the  stowage 
of  carga  The  reason  of  the  rule  has  ceased,  and  the  rule 
should  perish  with  tbe  reason  ":  Harris  v.  Moody ^  4  Bosw.  210. 

The  case  of  GUleti  v.  EUiSj  11  111.  679,  is  another  case  in 
which  the  same  principles  are  recognized.    It  was  decided  in 
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1850,  and  was  brought  to  recover  (on  one  count)  of  the  owners 
of  the  boat  their  general  average  of  jettisoned  goods*    The 
was  a  propeller,  and  the  goods  were  stowed  between  the 
hatches  on  the  main  deck.    The  chief  justice,  in  the  opinion, 
says  that  ''propellers  are  double^iecked  vessels,  and  goods 
placed  between  the  main  and  hurricane  decks  are  considered 
as  safe  as  those  i^wed  in  the  hold, — are,  in  fact,  regarded  as 
under  hatches.    It  is  the  general  custom  on  the  lakes,  in  ref- 
erence to  this  class  of  vessels,  to  stow  the  cargo  indiscrimi- 
nately in  the  hold  and  on  the  main  deck,  as  best  suits  the 
convenience  of  the  master.    In  this  respect  no  distinction  is 
made  in  the  rates  of  carriage  and  insurance.    It  is  insisted 
that  the  plaintiff  cannot  claim  contribution,  because  his  goods 
were  stowed  on  the  deck  of  the  vessel.    The  general  rule  un- 
doubtedly is,  that  he  is  not  entitled  to  the  benefit  of  a  general 
average.    The  cargo  on  deck  of  a  ship,  from  its  situation,  in- 
creases the  difficulty  of  navigating  the  ship,  and  is  no  more 
exposed  to  penl  than  that  which  is  under  cover;  and  if  swept 
away  or  cast  overboard,  the  owner  must  bear  the  loss  without 
contribution  from  the  owners  of  the  vessel  and  the  cargo  under 
hatches.     But  this  case  does  not  fall  within  the  general  rule. 
Propellers  are  a  class  of  vessels  but  recently  introduced  in  the 
navigation  of  the  lakes,  to  which,  from  the  peculiarity  of  their 
construction,  and  the  general  usage  respecting  them,  the  gen- 
eral rule  is  not  applicable.    The  universal  usage  resulting 
from  the  character  of  the  vessel  must  govern  the  rights  and 
liabilities  of  the  owners  of  the  vessels  and  cargo.    The  owner 
of  goods  which  are  stowed  on  the  main  deck  of  a  propeller, 
and  necessarily  cast  overboard  by  the  direction  of  the  master  to 
preserve  the  vessel  and  crew,  is  therefore  entitled  to  the  bene- 
fit of  general  average  as  much  as  the  owner  of  goods  that  are 
stowed  in  the  hold  would  be  under  like  circumstances." 

The  court  in  the  case  of  Toledo  Ins.  Co.  v.  SpeareSy  16  Ind. 
62,  while  it  recognizes  the  general  rule  on  this  subject,  as  fully 
aaheres  to  the  exception,  and  adopts  a  quotation  from  Arnould 
on  Insurance,  viz.:  ''But  the  most  important  exception  is  that 
of  goods  carried  on  deck,  which  are  not  contributed  for,  if 
jettisoned,  unless  they  are  so  carried  according  to  common 
usage  and  the  course  of  trade,  on  the  voyage  for  which  they 
were  shipped.  On  proof  of  such  usage  they  are  contributed 
for,  if  jettisoned,  like  other  goods;  and  no  notice  to  the  under- 
writers of  the  existence  of  such  custom  is  necessary  in  order 
to  make  them  liable,  they  being  bound  to  know  the  usage  of 
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the  partioalar  trade'';  and  the  following  authoritiea  are  cited, 
viz.:  Abbott  on  Shipping,  6th  Am.  ed.,  481  et  seq.,  and  notes; 
Brovm  v.  ComwMj  1  Root,  60;  MUward  v.  Eibberiy  43  Eng. 
Com.  L.  659;  2  Amonld  on  Insurance,  888-890,  and  cases 
there  cited.  It  will  be  seen  that  MUward  y.  Hibbert  ia  again 
cited  as  a  leading  case. 

The  holding  in  the  case  just  cited  from  the  Indiana  re* 
ports,  that  the  underwriter  is  presumed  to  have  notice  of  the 
usages  of  the  trade  in  reference  to  which  he  contracts,  is  sup- 
ported by  authority  both  English  and  American. 

Lord  Mansfield,  in  the  case  of  Petty  y.  Royal  Ex.  Am.  Co.,  1 
Burr.  841,  bbjb:  ^^  The  insurer,  in  estimating  the  price  at  which 
he  is  willing  to  indemnify  the  trader  against  all  risks,  must 
haye  under  consideration  the  nature  of  the  yoyage  to  be  per- 
formed, and  usual  course  and  manner  of  doing  it.  Eyery- 
thing  done  in  the  usual  course  must  have  been  foreseen  and 
in  contemplation  at  the  time  he  engaged." 

Again,  in  Noble  v.  Kermoway,  2  Doug.  510,  he  says:  ''Every 
underwriter  is  presumed  to  be  acquainted  with  the  practice  of 
the  trade  he  insures,  and  that  whether  it  is  recently  estab- 
lished or  not.  If  he  does  not  know  it,  be  ought  to  inform 
himself." 

In  the  case  of  Maey  v.  Whaiing  Ins.  Co.j  9  Met.  854,  in  the 
opinion,  the  language  of  Mr.  Starkie  (2  Stark.  Ev.  861,  862) 
is  adopted,  viz.:  ''In  an  action  on  a  policy  of  insurance,  evi- 
dance  is  admissible  to  show  the  custom  of  a  particular  branch 
of  trade;  for  every  insurer  is  presumed  to  be  acquainted  with 
the  practice  of  the  trade  in  which  he  insures,  although  it  has 
been  but  recently  established." 

Although  this  doctrine  would  seem  to  be  well  founded  in 
reason  and  on  authority,  it  is,  nevertheless,  unnecessary  for  us 
to  determine,  in  this  case,  whether  it  is  the  true  rule;  for, 
upon  the  facts  as  found  by  the  court  below,  it  may  be  fairly 
presumed  that  the  policy  was  made  with  reference  to  the  line 
of  steamers  on  which  the  goods  specified  in  the  policy  were  to 
be  carried;  and  that  the  insurance  company  had,  or  by  the 
exercise  of  ordinary  prudence  might  have  had,  notice  of  the 
usages  of  that  particular  trade.  It  follows,  therefore,  upon 
the  principles  above  stated,  that  the  policy,  made  with  refer* 
ence  to  that  trade,  embraces  the  established  usages  thereof^ 
and  that  goods  carried  on  deck  in  accordance  with  such  usage, 
and  jettisoned  on  the  voyage,  are  within  the  provisions  of  tbi 
policy,  and  that  the  company  are  liable  thereon  for  the  loss. 
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Jadgment  of  the  soperior  court  in  general  term  aflkmed. 

Bbinkbbroff,  0,  J.y  and  Scott,  WHirB,  and  Wkloh,  JJ^ 
concnrred. 


What  Loani  asi  cb  asi  vot  -wma  Mibdh  Foudt  or  ImnuaoBi 
See  Atwood  t.  MeOemee  Tnmtp.  Ox,  M  Am.  Deo.  ($03;  Flmmhg  ▼.  MoHm 
Int.  CftK,  83  UL  88;  DtgNyrv  t.  Weatem  etc  Int.  Ox,  88  Id.  218;  Lakt  «.  Cb- 
kmitef  /fuu  Ok,  42  Id*  188;  Ai^wfeyT.  Sum  MtU.  /nt.  Ox,  06  Id.  603;  Foa 
Stmr.  2Viyior,  41Id.279^«iidii0to<m"peEilsoltlMMs»''281;  SaUbmyw. 
Mar.  Int.  C^,  66  Id.  687;  Hedmer  r.  EagU  Int.  Oi.,  69  Id.  806. 

Uaioai  iJi  AiraoiiHO  Oomrrauorjoy  of  ooatnol  cf  InfoitaM:  Cbv  t* 
C9brfei«M€ilc  /at.  Co.,  46  Am.  Deo.  771;  NaiAm  Int.  (h.  r.  BimUm,  41  U. 
682;  VToMt.  Bbnwr,  46  Id.  842;  ud  note  862;  Ormdr.  Leaomgkm  Int.  O^ 
61  Id.  74;  WMtmanhr.  Ckmwaytie.  Int.  (7o.»  77  Id.  414. 

WHXXKia  Mianra  PoLiCRr  Coynm  LcmbofOooim  Sxowid  oh  Dbokahb 
Jmrnaoamk  — 13ik  qveitioa  is  cilooely  oameoted  with  that  of  oonteiKmtio^ 
where  goods  are  JettiMoadf^om  a  ship.  ISietena '' jettison,  "in  its  ordinaij 
sansQ^  means  a  throwing  overboard  for  the  ptesaiyatimi  ol  the  ah^and  oargo^ 
and  ia  nsoally  treated  of  in  thia  sense  nndsr  the  head  of  gensoral  aTerage: 
Bntter  ▼.  Wikbncm,  8  Bam.  ft  Aid.  888^  402;  and  aee  Intitrmoe  Co.  r.  Bland, 
•  Dana,147;  VrimidbT.  J7olnie0,25Fk.8t.871.  And  it  has  long  been  a  weD- 
aetiled  principle  of  maritime  law,  that  if  goods  are  necessarily  thrown  over- 
heard for  the  pnzpoae  d  sayiQg  the  ship^  freight^  and  cargo^  the  loos  is  to  be 
made  good  bj  the  contribation  of  all,  beoaase  it  was  incurred  for  the  benefit 
of  all:  ToledoHc  Int.  Ch.  v. Spearet,  16 Ind.  62;  Woody.  Phaudxlnt.  Co.,  14 
Fhila.  646;  8.  0.,  12  Bep.  281.  Bat  the  owner  of  goods  shipped  on  dedk,  and 
loot  by  jettison,  was  exohided  from  this  rig|it  to  contribation,  on  the  ground 
that  saoh  loading  was  improper,  aa  tendiog  to  embarrass  the  mofements  of 
the  crew  and  the  working  of  the  ahip:  SnM  ▼.  Wrigfd,  I  OUnes,  48;  8.  a, 
2  Am.  Deo.  162;  Oram  r.  A&en,  18  Me.  229;  Lmtm  v.  Un.  Int.  Cb.,  8  Johns. 
Cas.  178.  And  in  England,  until  the  year  1887,  goods  carried  ca  deck  were^ 
ander  all  droomstanoes^  ezdnded  from  the  benefit  of  ooatribaticn.  Bat  in 
a  series  of  decisions  oommenoed  in  that  year,  exoeptioBa  were  estaWished  in 
fayor  of  goods  carried  ca  dedk  in  pnrsnance  of  costom,  and  in  favor  of  goods 
carried  on  the  dedcs  of  steam  vesiels  generally:  OoM  v.  OBter^  4  Bing.  K. 
a  140;  Hurl^  r.  MQmrd,  1  Jones  ft  C  224;  Whoard  v.  HSAtH,  8  Q.  K 
121;  and  a  fortiier  exoeption  was  allowed,  against  the  veesel  and  its  owners 
where  the  cargo  is  carried  on  deck  by  agreement  between  the  owner  of  the 
cargo  and  the  veesel;  Joknton  r.  Ohapman,  19  Oom.  B.,  K.  8.,  663.  And  see 
generally,  on  the  sabjeot  of  general  average  contribation  where  deck  cargo  ia 
jettisoned,  Wri(fid  r.  Marmod,  L.  B.  7  <^  B.  D.  62;  Burion  t.  JftvM,L.iL 
12  Id.  218;  reversing  8.  0.,  10  Id.  426.  In  this  coantry,  the  tendency  of  the 
eoorts  is  to  recognise  and  adopt  these  exceptions,  aa  appears  in  the  principal 
ease  and  the  oases  there  cited.  It  is  said  that  the  old  rale  was  estaUiahed 
when  all  vesseLe  were  propelled  by  saili^  and  when  there  was  no  machinery 
in  the  hold  of  the  ship.  Bat  when  steam  was  applied  to  the  osee  of  naviga- 
tion, it  was  found  that  cargoes  could  be  carried  on  the  decks  of  vemele  thus 
propelled  with  entire  aafety;  andthereasonof  the  rule  having  ceased,  the  rale 
should  perish  with  the  reason:  Harrit  v.  Moody,  4  Bosw.  210;  8.  CX  aflimedL 
80  N.  Y.  266;  reported  also  in  this  volume,  oaie,  p.  376.  So  the  rule  that  the 
Jettison  of  goods  carried  on  deuk  according  to  oommon  usage  and  the  coaiee  of 
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tnde,  on  the  voyage  for  wUeh  they  are  shipped,  ^tos  a  clftim  for  oontrilMiP 
tkm  haa  been  repeatedly  aaaerted  and  applied:  See  Meahtrr,  LiifUn,  21  Tex. 
S83;  Star  qfffope,  17  WalL  651;  Hcmlekm  ▼.  Monhaiian  Life  Ins,  Oo.^  11  Biaa. 
HO;  a  a»18Rep.  741;  12 Fed.  Hep.  160;  Woody.  Phoenix  Ins.  Co.,  12 Rep. 
S81;  a  a,  U  Fhila.  645;  The  HttUe  EOfs,  20  Fed.  Rep.  507  (Gir.  Ct.  I^l). 
CSompare  7%e  MUioaukee  Bdkf  2  Bias.  107;  Latmmot  ▼.  Jfmtem,  17  How.  100. 
Eveiy  nnderwiiter  ia  preaomed  to  be  aoquatnted  with  the  praotice  of  the 
trade  he  inanrea:  NMit  ▼.  JTenfioway,  2  Doag.  513.  And  where  a  general 
Vfcage  aodata  to  carry  gooda  on  dedk,  nnderwriten  who  are  doing  buaineaa  in 
tiie  particular  trade  moat  take  notice  of  it»  and  their  oontracta  are  to  be 
«onatnied  with  reference  to  that  naage:  OrieiA  etc  Ins.  Co.  y.  Reiymenhoffer, 
06  Tex.  284^  238;  and  aee  Heaame  v.  Mar.  Ins.  Co.,  20  WaU.  488;  Aaior  t. 
Unkm  Int.  Co.,  7  Cow.  202;  ifacy  ▼.  WhaSng  In$.  Co.,  9  Met.  354,  363;  ^oia- 
eurd  y.  Oreai  WetL  Ine.  Co.,  100  Maaa.  384,  387.  It  ia  held  that  a  pcJiqr  ca 
property  in  general  terma,  "laden  or  to  be  laden  on  board,"  would  not  ooyer 
property  laden  npcn  deck.  Bat  if  the  gooda  are  named,  and  are  anch  aa 
are  naaally  carried  on  deck  in  the  particular  trade,  for  any  aattsfactory  rea- 
aona^  thia  will  be  preanmed  to  haye  been  known  to  peraona  doing  an  inanr- 
anoe  buaineaa  in  the  particular  trade,  and  to  have  been  contemplated  by  the 
partiea  to  the  inanraace  oontraot;  and  it  wiU  bind  the  partiea  the  aame  aa 
thooj^  the  policy  contained  an  ezpreaa  atipalation  that  the  property  ahonld 
be  atowed  and  carried  on  deck:  Orient  etc  Ina.  Co.  y.  Re^mtnSiofffT,  56  Tex. 
884;  oompare  TamiUm  Copper  Co.  y.  Intmomoe  Co.,  22  Pick.  108;  1  Philltpa  en 
laanranee^  238^  citing  the  principal  caae.  If  the  policy  proyidea  for  a  coato- 
nary  loading  ca  deck,  and  then  adda  that  the  cooaent  of  the  inaorer  moat  be 
bad  to  ooyer  gooda  pat  on  deck,  the  fair  oonatraction  of  the  contract  ia^  thai 
the  danaa  ref era  to  the  leading  of  other  gooda  than  thcee  placed  ca  deck 
«adflr  the  eoatomt  AUtn  y.  8U  Louie  Ine.  Co.,  12  Rep.  64;  a  a,  85  K.  T. 
473|  thia  ia  in  aocordaaoe  with  the  rale  that  in  caae  of  a  aeeming  inoonaia' 
iancy  between  two  proviaiana  of  a  poli^  of  inanranois  it  ia  the  dnty  ef  the 
eonrt  ao  to  eonatrae  them  aa^  if  poaaible^  to  giye  effect  to  them  both  in  aoccrd- 
aaoe  with  the  intention  of  the  partiea,  and  if  the  *"^*"^g  ia  amlHgnooa^ 
tfiaft  Tneaning  ia  to  be  gxyen  iHiieh  ia  moat  fayoraUe  to  the  inaored:  Id.; 
iteiiy.£rofiM/fia.ODb,  69K.Y.  387;  MeMaater  y.  Inemranee  Co.  qf  2^.  A.,  n 
Id.  222.  Hie  inaorer  ol  the  hoU  of  a  yeaael  waa  held  liable  to  ooatribate 
to  general  ayerage  for  the  Jettiaon  of  the  deck  load,  it  being  the  coatom  or 
naage  of  the  trade  in  which  the  yeaael  waa  employed  to  carry  part  of  the 
eargo  ca  deck:  HaOebm  y.  Manhattcm  Lffe  Ins.  Co.,  11  Biaa.  210;  a  C,  19 
Had.  Rep.  169;  18  Rep.  741;  and  a  daaae  in  the  policy  proyiding  that  adjoat- 
aaanta  for  loaaaa  ahall  be  aabjeot  to  the  naagea  and  regalationa  of  the  port  ef 
Kew  York  waa  oonatraed  aa  hayiog  refarenoe  ooly  to  the  manner  of  making 
the  adjaatmant^  and  that  it  did  not  control  the  qneatioa  of  the  extent  of  the 
liability  ol  the  ondarwriter,  althoa^  it  appeared  that  by  the  naage  of  that 
port  no  general  ayerage  can  be  claimed  for  Jettiaon  of  a  deck  load:  Id.  Bat 
aooording  to  the  ooatom  of  trade  by  ateamboata  nayigating  the  aoond  aepa- 
fating  Long  laland  from  the  mainland  of  Kew  York  and  Conneotieat^  Jett^ 
acned  good%  carried  on  deck  and  atowed  in  the  naaal  way,  are  entitled  te 
eontriboticn  lor  general  ayerage  loaa:  Harris  y.  Moodp,  4  Bcaw.  210;  a  OL 
aAnned,  80  N.  Y.  266;  reported  alao  in  tide  ydnme^  aede,  p.  87& 
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Babnett's  Appeal. 

[4B  PSinrBTLY^HIA  BtATB,  892.J 

Aonvm  Onajaprm  Tsann  jb  Crsatbd  and  Estatb  Vbstkd  nr  Tbustsb  by 
devise  of  real  and  peraonal  property,  in  trosti  to  lease  and  let  the  real 
estate,  to  keep  the  personal  estate  invested  on  bond  and  mortgage,  or 
other  safe  security,  to  collect  and  receive  the  rents,  interest,  and  profits 
thereof,  and  to  pay  over  the  net  income  to  the  children  of  the  testator; 
the  uses  not  being  such  as  are  execated  by  the  statute  of  uses,  nor  by  the 
common  law  of  Pennsylvania. 

Trust  Rbstbictxd  to  Lives  in  Being  at  Death  ov  Tbstatob,  or  to  the  sur^ 
vivor  of  them,  does  not  infringe  the  rule  against  perpetuities. 

Law  ooNOEBNiNa  Aotive  Trusts  discussed. 

Appeal  from  an  order  of  the  orphans'  court  confirming  the 
report  of  an  auditor,  wherein  he  decided  that  the  trust  men- 
tioned in  the  opinion  was  no  trust  at  all,  but  that  by  the  terms 
of  the  devise  the  beneficiaries  each  took  an  estate-taiL 

Andrew  Miller  and  J.  Hill  Martin^  for  the  appellant. 

W.  J".  McElroy^  for  the  appellee. 

By  Court,  Read,  J.  Trusts  have  been  divided  into  passive 
or  technical  and  active  or  operative  trusts,  with  the  nature 
and  extent  of  the  latter  of  which  classes  it  is  our  present  pur* 
pose  to  deal.  Amongst  the  active  trusts  has  always  been 
classed  that  to  receive  and  pay  over  the  profits  to  another,  in 
which  case  the  land  must  remain  in  the  trustee,  to  enable  him 
to  perform  the  trust.  So  where  it  is  the  testator's  intention, 
or  where  it  is  necessary  for  the  accomplishment  of  any  object 
of  his  will,  that  the  legal  estate  or  possession  of  the  land  should 
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remain  in  the  tmstee  for  'the  purpose  of  administering  the 
trust.  So,  also,  where  the  trustee  is  to  dispose  of  the  property, 
or  pay  the  rents  over  to  the  cestui  que  trust,  or  apply  them  to 
his  maintenance,  or  to  make  repairs,  or  to  pay  annuities,  or  to 
manage  with  the  estate  as  he  should  think  most  for  the  inter- 
est of  the  cestui  que  trust,  or  to  pay  the  rents  to  a  married 
woman,  or  suffer  her  to  receive  them. 

In  all  these  cases,  the  legal  estate  does  not  vest  in  the  cestui 
que  trust,  and  the  use  is  not  executed  by  the  statute  in  him. 
This  was  not  only  received  as  law  in  Pennsylvania,  but  in 
some  instances  greater  restrictions  were  placed  on  cestuis  qus 
trust  than  were  allowed  in  England.  In  Lancaster  v.  Dolan,  1 
Rawle,  231  [18  Am.  Dec.  626],  it  was  held  that  aferM  covert  is, 
in  respect  to  her  separate  estate,  to  be  deemed  B,feme  sole  only 
to  the  extent  of  the  power  clearly  given  by  the  instrument  by 
which  the  estate  is  settled,  and  has  no  right  of  disposition 
beyond  it;  which  was  reaffirmed  in  Pullen  v.  Rianhard,  1 
Whart.  520,  Thomas  v.  FolweU,  2  Id.  11,  Dorrance  v.  Scott,  3  Id. 
816  [31  Am.  Dec.  509],  Lyne  v.  Crouse,  1  Pa.  St.  Ill,  Rogers 
v.  Smithj  4  Id.  93,  Pennsylvania  Ins.  Co.  v.  Foster,  35  Id.  134, 
Wright  v.  Brown,  44  Id.  224,  and  is  the  unquestioned  law  of 
the  state.  In  the  former  case.  Chief  Justice  Gibson  said  (p. 
247) :  '*  Nothing  in  the  law  is  more  to  be  deprecated  than  those 
decisions  in  which  the  right  of  a  cestui  que  trust  to  dispose  of 
his  estate  has  been  recognized.  Every  attempt  to  secure  a 
provision  to  a  spendthrift  son  must  prove  abortive  while  the 
trustees  are  bound  to  follow  any  disposition  of  it  which  he 
may  make.  It  is  still  more  unfortunate  that,  as  regards  their 
separate  estates,  femes  covert  have  been  regarded  in  equity  as 
femes  sole.  It  has  been  justly  remarked,  that  if  the  principle 
^e  pushed  to  its  extent,  a  married  woman  who  has  trustees 
vill  be  infinitely  worse  protected  than  if  she  were  left  to  her 
cgal  rights."  In  the  very  same  year,  in  Fisher  v.  Taylor,  2 
Rawle,  33,  the  court  (carrying  out  the  expressed  views  of  the 
chief  justice),  where  land  was  purchased  by  and  conveyed  to 
executors  under  the  provisions  of  the  testator's  will,  in  trust 
for  the  testator's  son,  who  was  to  have  the  rents,  issues,  and 
profits  thereof,  but  the  same  not  to  be  liable  to  any  debts  con- 
tracted or  wliich  may  be  contracted  by  his  said  son,  and  at 
his  dealh  the  said  land  to  vest  in  the  heirs  of  the  body  of  the 
said  son  in  fee,  held,  that  the  son  has  not  such  an  interest  in 
the  land  as  could  be  taken  in  execution  and  sold  for  his  debts. 

After  stating  that  the  executors  necessarily  took  the  legal 
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estate  for  the  porpoees  of  the  trost,  in  order  to  giye  effect  to 
the  testator's  intention,  Smith,  J.,  said  (p.  87):  ''A  man  may 
undoubtedly  so  dispose  of  his  land  as  to  secure  to  the  object 
of  his  bounty,  and  to  him  exclusively,  the  annual  profits. 
The  mode  in  which  he  accomplishes  such  a  purpose  is  by 
creating  a  trust  estate,  explicitly  designating  the  uses  and  de- 
fining the  power  of  the  trustees.  All  this,  we  think,  has  been 
sufficiently  effected  in  the  case  under  consideration.  Nor  is 
such  a  provision  contrary  to  the  policy  of  the  law  or  of  the 
act  of  assembly.  Creditors  cannot  complain  because  they  are 
bound  to  know  the  foundation  upon  which  they  extend  their 
credit.  The  act  of  assembly,  cited  from  1  Smith's  Laws,  7, 
does  not  apply,  the  land  in  question  not  being  the  land  of 
Sample  Taylor,  the  defendant.  He  has  no  life  estate  in  it, 
nor  any  interest  in  it  which  is  subject  to  be  sold  for  the  pay* 
ment  of  his  debts.  The  benefit  he  derives  under  the  will  of 
his  father  is  merely  the  right  of  receiving  from  the  trustees 
the  rents  and  profits  of  the  premises  which  they  held  under 
the  deed  firom  John  Graham  and  wife;  to  the  perception  of 
those  rents  and  profits  they  are  in  the  first  place  entitled  for 
the  purpose  of  fulfilling  their  trust." 

.  The  same  in  principle  was  decided  in  Hcldship  v.  PtUterwtn^ 
7  Watts,  547,  in  1838,  Chief  Justice  Gibson  delivering  the 
opinion  of  the  court;  in  1843,  by  Justice  Kennedy,  in  Ashhunt 
V.  Qiveuj  6  Watts  &  S.  323,  who  quotes  approvingly  the  lan- 
guage of  the  chief  justice  in  the  former  case.  *'  A  benefiEfcctor 
may  certainly  provide  for  a  friend  (and  especially  a  child) 
without  exposing  his  bounty  to  the  debts  or  improvidence  of 
the  beneficiary.  He  has  an  individual  right  of  property  in 
the  execution  of  the  trust,  and  to  deprive  him  of  it  would  be 
a  fraud  on  his  generosity  (parental  duty).  To  appropriate  a 
gift  to  a  purpose  or  person  not  included  would  be  an  invasion 
of  the  donor's  private  dominion."  Fisher  v.  TayloTj  2  Rawle, 
83,  was  distinctly  affirmed  in  Vauz  v.  Parke,  7  Watts  &  S.  19, 
in  1844  Sergeant,  J.,  speaks  of  "  a  simple  trust,  which  gives 
the  cestui  que  trust  a  right  to  the  possession,  control,  and  dis> 
posal  of  the  lands,  and  a  special  trust,  which  gives  him  no 
more  than  the  right  to  enforce  in  equity  the  intention  of  the 
testator  to  the  extent  of  his  interest.  The  distinction  between 
these  two  classes  of  trusts  pervades  the  whole  doctrine  of 
trusts,  and  without  a  due  regard  to  it  their  ezistenoe  cannot 
be  preserved." 
The  subject  was  discussed  in  1847  by  CoulteTi  J.,  in  Norm 
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▼.  /oikfiffpfs  6  Pa.  St.  287|  in  which  he  oompares  the  English 
role  with  oar  mle.  In  both  the  creditor  loses;  but  by  ours  the 
intention  of  the  testator  is  carried  oat  in  favor  of  the  object  of 
his  boanty.  Oars  is  a  hamane  rule,  whilst  the  English  one  is 
harsh  and  onneoessarily  severe,  and  has  been  largely  affected 
by  the  bankmpt  law,  which  has  no  existence  with  as. 

In  Eyrieh  v.  Eetriel,  18  Pa.  St  491  (1850),  Bell,  J.,  said: 
**  The  fact  that  the  conveyance  was  made  to  assume  the  form  of 
a  trost,  and  for  the  special  purpose  of  keeping  John's  creditors 
at  bay,  makes  nothing  against  its  validity,  so  far  as  the  latter 
are  concerned,  for  neither  policy  nor  equity  prohibits  a  parent 
to  make  sach  provision  for  the  maintenance  and  comfort  of  an 
insolvmit  child;  on  the  contrary,  these  trusts  are  favored  and 
sustained  by  the  law,  as  suggested  by  the  best  feelings  of  our 
nature,  and  doing  harm  to  no  one:  Fish^  v.  Taylor^  2  BawlCi 
88;  HoUUhip  v.  Pattenany  7  Watts,  647;  AsKhunt  v.  Given^  6 
Watts  &  S.  828." 

In  Brown  v.  WUUamsm^  86  Pa.  St.  888,  in  1860,  several  of 
these  cases  are  distinctly  approved  by  the  learned  judge  in  the 
court  below,  and  by  my  brother  Strong,  in  affirming  the  judg* 
ment.  All  these  cases  were  decided  with  a  full  knowledge 
that  they  were  not  in  conformity  with  the  English  decisions. 

A  similar  policy  prevails  in  Connecticut:  2  Revision  of 
Swift's  Digest  (1853),  pp.  121, 122;  and  is  affirmed  m  LeawU 
V.  BeirMj  21  Conn.  8, 9.  "A  provision  may  be  made  for  the  sup- 
port of  a  child,  relation,  or  other  person,  by  vesting  a  fund  in 
trustees  to  be  applied  to  that  purpose.  In  this  way  a  man 
may  provide  for  a  daughter  who  has  an  improvident  husband, 
or  for  an  improvident  child,  and  may  make  a  permanent  pro- 
vision for  the  support  of  a  family." 

So  the  legislature  of  Penncfylvania,  seventy-one  years  ago, 
converted  a  naked  authority  to  executors  to  sell  into  an  estate 
in  the  land,  and  the  executors  into  trustees,  and  the  policy 
has  been  carried  out  by  the  courts  in  good  faith. 

In  New  York,  where  a  systematic  change  in  the  doctrine  of 
trusts  was  made  by  legislative  authority,  by  which  all  uses 
and  trusts,  except  as  therein  modified  and  authorized,  were 
abolished,  and  all  estates  and  interests  in  lands  were  made 
legal  estates,  except  when  otherwise  provided,  certain  express 
trusts  were  allowed  to  be  created.  Amongst  these  was  a  trust 
^  to  receive  the  rents  and  profits  of  lands,  and  apply  them  to 
the  use  of  any  person  during  the  life  of  such  person,  or  for  any 
shorter  term":  8  R.  S.  16. 
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The  Bevifled  Btatates  provide  that  eyery  express  trust,  valid 
as  such  in  its  creation,  except  as  therein  otherwise  provided 
for,  shall  vest  the  whole  estate  in  the  trastees,  in  law  and 
equity,  subject  only  to  the  execution  of  the  trust.  The  persons 
for  whose  benefit  the  trust  is  created  shall  take  no  estate  or 
interest  in  the  land,  but  may  enforce  the  performance  of  the 
trust  in  equity;  and  no  person  beneficially  interested  in  a 
trust  for  the  receipt  of  the  rents  and  profits  of  lands  can  as- 
sign or  in  any  manner  dispose  of  said  interest:  3  R.  8.  21. 

The  security  of  the  cestui  que  trust  is  complete,  and  under 
no  circumstances  can  he  be  deprived  of  a  maintenance.  The 
case  of  Noyea  v.  Blakemany  6  N.  Y.  567,  is  one  of  tlie  strongest 
instances  of  the  inflexibility  of  the  rule  in  preventing  a  feme 
covert  from  rendering  her  interest  liable.  "It  is  an  error,"  says 
Judge  Welles  (p.  679),  'therefore,  it  seems  to  me,  to  call  this 
right  a  separate  estate.  It  is  no  estate  whatever."  And  such 
is  the  general  rule  as  to  all  cestuis  que  trust,  who  are  strictly  only 
entitled  to  enforce  an  execution  of  the  trust,  but  have  no  estate 
in  the  land. 

The  only  question  of  importance  in  the  case  before  us  is  the 
nature  of  the  estate  vested  in  his  executors  by  the  will  of  James 
Bell.  The  fifth  clause  in  the  will  devises  and  bequeaths  to  his 
executors  all  the  residue  of  his  estate,  real  and  personal,  to 
hold  to  them  and  the  survivor  of  them  in  trust  for  certain 
uses  and  purposes, — these  are  to  lease  the  real  estate,  keep  in- 
vested the  personal  estate  in  bond  or  mortgage,  or  other  safe 
and  substantial  securities,  collect  and  receive  the  rents,  inter- 
est, and  income,  and  profits  thereof,  and  out  of  the  said  in- 
come pay  all  expenses  attendant  necessarily  incurred  in 
keeping  the  said  real  estate  in  good  order  and  repair,  and  all 
taxes  and  lawful  charges  that  may  be  assessed  or  levied,  as 
well  upon  the  said  real  estate  as  the  said  personal  estate,  and 
also  all  expenses  attendant  upon  the  collection  of  the  said 
rents  and  income,  and  pay  over  and  distribute  the  income  of 
the  said  estate,  real  and  personal,  as  follows:  One-third  part 
to  his  son  James  Bell  for  and  during  all  the  term  of  his  natunJ 
life;  one-third  part  to  his  son  John  Bell  for  and  during  ail  the 
term  of  his  natural  life;  one-third  part  to  his  daughter  Eliza 
Field  for  and  during  all  the  term  of  her  natural  life,  for  her 
own  separate  use,  so  that  the  same  shall  not  be  taken  for  the 
payment  of  the  debts  of  her  present  or  any  future  husband; 
then  follows  certain  provisions  looking  to  the  death  of  the  sur- 
vivor of  his  three  children,  as  the  period  at  which  the  devisees 
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are  to  be  aeoertained,  who  shonld  be  entitled  to  the  capital  of 
his  property.  In  caae  all  his  children  died  without  lawful 
issue  them  surviving,  his  said  estate,  real  and  personal,  is  to 
descend  and  be  vested  in  such  persons  as  by  the  laws  of 
Pennsylvania  is  directed  concerning  the  estates  of  intestates. 
In  case  of  the  decease  of  one  or  two  of  his  children,  not  leaving 
lawful  issue,  then  one  moiety  of  the  said  net  income  to  be  paid 
to  each  of  the  survivors,  or  the  whole  thereof  to  the  survivor, 
as  the  case  may  be,  during  the  natural  life  of  the  said  survivors 
or  survivor. 

In  case  of  the  decease  of  one  or  two  of  his  children,  leaving 
lawful  issue,  then  the  portion  of  the  said  interest  and  income 
that  was  paid  to  such  parent  prior  to  his  death,  to  be  paid  to 
such  issue  in  equal  proportions,  if  there  be  more  than  one, 
during  the  natural  lives  or  life  of  the  survivors  and  survivor 
of  his  said  children. 

Upon  the  decease  of  the  survivor  of  his  children,  then  his 
executors  or  the  survivor  of  them  to  divide,  pay,  assign,  and 
distribute  his  said  estate,  real  and  personal,  to  and  among  the 
issue  of  his  said  children  in  equal  shares;  such  issue  and 
their  descendants,  if  any,  taking  and  receiving  only  such  part 
or  share  thereof  as  his,  her,  or  their  deceased  parent  would 
have  been  entitled  to  if  then  living. 

The  executors  were  also  authorized  to  sell  either  at  private 
or  public  sale  or  let  on  ground-rent,  such  parts  of  said  real 
estate  as  they  thought  ought  to  be  sold,  and  to  convey  the 
same.  All  ground-rents  reserved  by  the  executors  to  be  held 
by  them  and  the  survivor  of  them  to  the  uses  and  purposes 
before  set  forth;  and  all  purchase-money  to  be  invested  in 
other  real  estate,  or  ground-rents,  or  bond  and  mortgage,  or  in 
some  other  safe  and  substantial  security,  to  be  held  for  the 
same  uses  and  purposes. 

It  is  clear,  therefore,  that  the  testator  intended  his  executors 
to  be  invested  with  a  trust  estate,  which  should  not  expire 
until  the  death  of  the  survivor  of  his  three  children.  The 
trust  was  an  active  one,  demanding  the  personal  attention  of 
the  trustees,  and  being  restricted  to  three  lives  actually  in 
being  at  the  death  of  the  testator,  does  not  infringe  upon  the 
rule  against  perpetuities;  nor  is  there  any  prohibition  against 
jdienation  by  the  cesttAs  que  trust.  Upon  the  death  of  the  sur- 
viving child  this  active  trust  ceases,  and  the  estates  become 
vested  in  the  parties  entitled  to  it  at  that  period.  The  estate, 
therefore,  in  the  cestuis  que  trustj  is  an  equitable  one  during  the 
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liyea  of  the  three  children,  and  of  their  anrvivora  and  oar* 
viTor.  Whatever  may  he  the  estates  to  which  any  one  may 
be  entitled  at  the  death  of  the  enrvivor,  they  are  legal  accord* 
ing  to  oar  law. 

The  auditor,  howcTsr,  entertained  a  different  opinion,  and 
at  the  date  of  his  report  the  devisees  were  James  Bell  and 
Elisa  Field,  then  a  widow,  and  James  Bell,  a  minor  child  of 
John  H.  Bdl,  deceased,  called  John  Bell  in  the  will;  the  said 
James  Bell  being  bom  after  the  death  of  the  testator.  The 
auditor,  upon  the  anthority  of  Kuhn  v.  Neunnan^  26  Pa.  St 
227,  held  that  there  is  no  trust  whatever,  and  that,  in  other 
words,  the  trust  is  executed.  This  decision  of  the  auditor 
renders  nugatory  all  the  careful  provisions  of  the  testator 
made  to  preserve  his  estate  during  the  lives  of  his  three  chO* 
dren;  and  this  obliges  us  to  consider  the  grounds  upon  which 
that  case  was  decided.  It  has  been  complained  of  at  the  bar 
as  unsettling  the  law  of  trusts  in  Pennsylvania,  and  has  been 
the  subject  of  grave  criticism. 

The  principal  error  is  in  laying  down  as  the  law  of  Pennsyl* 
vania,  that  a  trust  to  receive  rents  and  pay  them  to  another  is 
executed,  although  not  a  use  executed  by  the  statute  of  uses, 
but  arising  from  some  general  principle  inherent  in  the  com- 
mon law  of  the  state.  This  is  not  supported  by  authority;  fisr 
in  PuUen  v.  Rianhardj  1  Whart  521,  it  was  distinctly  held 
that  in  such  case  the  legal  estate  must  continue  in  the  first 
devisee,  so  that  he  might  perform  the  trust;  because,  without 
having  the  control  of  the  estate,  he  could  not  receive  the  rents 
and  pay  them  over  as  directed.  This  was  clearly  the  law 
then,  and  there  was  no  act  of  the  legislature  changing  it  be- 
tween that  decision  and  the  one  under  discussion, — a  lapse  of 
only  twenty  years. 

The  general  observations  as  to  the  futility  of  restraints  upon 
property  must  be  limited  by  the  law,  as  emphatically  declared 
in  the  two  classes  of  cases  commencing  with  Laneoiter  v.  Do- 
Ion,  1  Rawle,  231  [18  Am.  Dec.  625],  and  Fisher  v.  Tajfior^  2 
Id.  S3;  nor  is  the  jurisdiction  of  the  orphans'  court,  which  has 
existed  with  various  powers  from  the  foundation  of  the  prov- 
ince, a  sufficient  reason  for  annihilating  the  settled  law  of 
trusts  for  minors,  and  depriving  a  parent  of  the  power  of  choos- 
ing the  persons  who  shall  control  and  manage  the  estate  he 
gives  to  his  child.  That  tins  is  not  the  law  is  clearly  shown 
by  two  cases  of  undoubted  authority.  In  In  re  John  Wtbon^e 
Eitate,  2  Pa.  St  826,  the  testator  had,  by  his  will,  in  182^ 
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fp^en  his  estate  among  his  nephews  and  nieces;  the  share  of 
William  Wilson,  one  of  his  nephews,  he  gave  to  his  executors 
thereinafter  named,  and  jto  a  majority  of  them  who  might  take 
on  themselyes  the  execution  of  his  will,  and  to  the  survivor  in 
trust,  to  invest  and  apply  the  income  to  his  maintenance,  with 
authority  at  discretion  to  pay  him  part  or  the  whole  of  the 
principal.  In  1845  William  Wilson  was  found  a  lunatic,  and 
a  Mr.  Corson  was  appointed  committee  of  his  person  and 
estate,  who  claimed  to  take  the  share  of  the  lunatic.  Chief 
Justice  Gihson  (p.  829)  said:  '*  Again,  Mr.  Corson's  demand 
William  Wilson's  share  as  his  committee  was  properly  dis- 
regarded. 

"  The  testator  devised  his  estate  to  his  executors  in  trusty 
to  invest  the  share  in  stock  or  put  it  at  interest,  and  apply  the 
income  to  the  lunatic's  use,  or  pay  him  the  whole  or  part  of 
the  principal,  at  their  discretion. 

"  By  what  law,  then,  could  the  appointment  of  a  committee 
take  this  trust  out  of  the  hands  in  which  the  testator  had 
placed  it,  and  vest  it  in  one  who  can  exercise  no  greater  or 
other  right  than  could,  were  he  sane,  be  exercised  by  the  lunatic 
himself  ?  The  estate  was  devised  to  the  trustees  qtM  execu- 
tors;  and  if  the  distinction  were  material,  it  would  conse- 
•quently  be  clear  that  the  appellant  succeeded  to  the  trust 
vested  in  his  wife  by  succeeding  to  her  executorship,  with 
which  it  was  indivisibly  joined.  But  whether  the  appellant 
or  his  wife  be  the  trustee,  it  is  certain  that  Mr.  Corson  is  not; 
and  it  is  enough  to  prevent  him  from  getting  the  direction  ol 
the  lunatic's  estate  that  there  is  a  trustee  either  in  use  or  potse. 
The  testator  had  a  right  to  appoint  his  own  trustee;  and  if  the 
office  were  vacant,  the  proper  course  would  be  to  fill  it  by  ap- 
pointment, for  which  the  lunatic's  committee,  whose  business 
it  is  to  call  the  trustee  to  account,  would  be  the  most  improper 
person  that  could  be  selected." 

In  VanarUdalenY.  Satne and  ComelV$ Appealj  14  Pa.  8t  884^ 
a  grandfiftther  appointed  his  executors  guardians  of  his  grand- 
ohildren,  and  gave  them,  the  executors,  the  management  of 
the  estate  devised  by  him  to  his  grandchildren,  and  the  fiftther 
waived  his  parental  right  It  appeared  that  the  father,  after 
waiving  his  parental  rights,  applied  to  the  orphans'  court  and 
had  a  guardian  appointed  for  his  children,  who  discontinued 
sn  ejectment  for  the  children  commenced  by  the  executori 
who  was  appointed  by  their  grandfather's  will  their  guardian. 

Judge  Rogers,  delivering  the  opinion  of  the  court  (p.  887), 
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said:  "  Even  oonceding  the  testator  has  appointed  a  gaardian 
for  the  persons  of  his  grandchildren,  as  well  as  a  trustee  or 
curator  for  the  estate  devised,  yet  the  appointment  would  be 
good,  inasmuch  as  the  father  has  submitted  to  the  will  by  an 
enjoyment  of  the  estate  devised  in  right  of  his  wife  during  her 
life.  For  it  is  only  since  her  decease  he  has  acted  in  opposi- 
tion to  the  will It  is  plain  the  testator  does  not  mean  to 

interfere  with  the  natural  right  of  the  father  to  the  custody 
and  care  of  his  children;  all  that  is  intended  is  to  commit  iho 
-aaanagement  of  the  estate  to  his  executors,  who  are  appointed 
guardians  of  the  children.  It  is  of  no  sort  of  consequence 
that  he  designates  them  as  guardians  rather  than  as  trustees 
or  curators  of  the  estate  for  the  benefit  of  the  infants.  The 
will  must  receive  such  a  construction  as  is  beneficial  to  the 
minors,  at  the  same  time  canying  out  the  intention  of  the 
testator.  The  disposition  in  the  will  does  not  require  the  as- 
sent of  the  father,  as  none  of  his  rights  are  affected  by  it,  nor 
is  it  in  his  power  to  defeat  its  provisions,  or  by  any  oppoeitioa 
work  a  forfeiture  of  the  estate,  as  perhaps  might  be  the  case 
if  the  grandfather  had  undertaken  to  deprive  him  of  the  care 
and  management  of  his  children.  What  right  has  he  to  com- 
plain when  a  grandfather  or  mother,  or  even  a  stranger,  devises 
an  estate  to  his  children,  coupled  with  a  condition  that  its 
care  and  management  shall  be  intrusted  to  another  rather 
than  to  him  ? 

^'  The  orphans'  court  have  disregarded  this  distinction.  They 
have  treated  the  appointment  by  the  grandfather  as  null  and 
void,  and  have  proceeded  to  appoint  a  stranger  as  guardian, 
without  any  notice  whatever  to  the  testamentary  guardian. 
But  so  far  from  being  void,  it  is  not  even  voidable,  except  on 
proof  of  fraud  or  gross  mismanagement,  or  some  personal  dis- 
ability of  the  guardian.  This  we  think  is  altogetiier  irregular 
and  erroneous,  and  for  this  reason  the  proceedings  in  the 
orphans'  court  must  be  reversed." 

This  decision  is  supported  by  the  case  of  Smithwiek  v.  Jor* 
daUy  15  Mass.  113,  where,  under  almost  entirely  similar  cir- 
cumstances, the  same  doctrine  is  laid  down  by  Chief  Justice 
Parker.  There  the  devise  was  to  a  minor  of  seven  years  in 
fee,  but  he  was  not  to  come  into  possession,  occupy,  or  have 
any  advantage  of  said  estate  during  his  minority,  except 
through  his  guardian.  The  testatrix  appoints  her  executor  to 
be  guardian  of  the  minor  until  he  shall  attain  the  age  of 
twenty-one  years,  if  he  shall  so  long  live;  directs  the  guardian 
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to  lease,  occapj,  and  improve  the  estateSi  and  from  the  rente 
and  profits  to  maintain  and  educate  the  minor.  The  court 
eaid:  ''A  present  estate  in  fee  was  devised,  and  it  was  the  pos- 
session only  which  was  postponed And  the  words  of 

the  will  are  sufficient  to  create  a  trust  estate  in  the  tenant 
(the  guardian)  by  which  he  may  hold  the  estate  for  the  pur- 
pose for  which  the  trust  was  created,  until  by  the  will  the 
devisee  can  take  possession  for  himself 

In  Steacy  v.  Rieej  27  Pa.  St  75  [67  Am.  Dec.  447],  the  trust 
for  the  married  woman  was  not  for  the  trustee  to  receive  and 
pay  over,  but  simply  for  her  use;  and  the  husband  having 
died,  the  court  held  that  the  life  estate  of  the  widow  became 
a  legal  one,  which  does  not  touch  the  present  question.  In 
Bu8h*9  Appeal^  33  Id.  85,  two  judges  dissented.  In  Kay  Vf 
ScaUSy  37  Id.  31  [78  Am.  Dec.  399],  my  brother  Strong  evi« 
dently  proceeds  on  the  authority  of  Kuhn  v.  Newmauy  26  Id. 
227. 

In  Massachusetts,  our  old-settled  doctrine  prevails:  Cleve* 
land  V.  ndOeii,  6  Gush.  403;  Fay  v.  Taft,  12  Id.  448;  Smith- 
mck  V.  Jordarij  15  Mass.  113,  above  cited.  In  In  re  Birtle^s 
EstateSj  32  L.  Jour.  Ch.  439,  the  lords  justices,  on  the  25th  of 
May  last,  decided  in  a  case  like  the  present,  that  the  trust  es** 
tate  remained  in  the  trustees  during  a  life  or  lives  in  being, 
and  on  the  expiration  of  the  last  life  it  vested  in  persons  in 
fee-simple,  who  were  not  ascertained  until  that  event  hap- 
pened. In  this  case,  property  was  by  will  limited  to  trustees 
during  the  life  of  the  longest  liver  of  the  testator's  wife  and 
five  children,  and  from  the  death  of  such  longest  liver  to  the 
respective  issue  then  living  of  his  children,  in  undivided  fifth 
shares  as  tenants  in  common  in  fee,  with  cross-remainder 
limitations.  The  longest  liver  of  testator's  wife  and  five  chil- 
dren died  in  1861,  when  the  property  vested  absolutely  in  fee 
in  undivided  shares  in  numerous  individuals.  The  absolute 
vesting  was  thus  postponed  for  six  lives  in  being  at  the  death 
of  the  testator,  and  might  have  been  carried  twenty-one  years 
farther:  Pownall  v.  Graham,  9  Jur.,  N.  S.,  318. 

The  question  then  is.  Shall  the  settled  law  of  Pennsylvania 
as  to  trusts  remain  as  it  was  understood  by  all  our  tribunals 
and  by  the  bar,  and  had  been  received  since  the  foundation  of 
the  province  to  within  the  last  eight  years?  or  are  we,  without 
the  sanction  of  the  legislature,  entirely  to  uproot  it,  and  sub- 
stitute a  new  system  which  has  been  the  subject  of  seriooi 
aitidsm  and  constant  complaint? 
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We  do  not  approve  of  such  jadioial  legislation,  and  aie  there- 
fore of  opinion  that  the  auditor  and  the  oourt  below  erred  in 
declaring  that  there  was  no  estate  vested  in  the  tmstees  of  the 
testator's  will,  and  so  fetr  their  decree  must  be  reversed.  It  is 
therefore  ordered,  decreed,  and  adjudged,  that  so  much  of  the 
decree  as  declares  that  there  is  no  estate  vested  in  the  trustees 
of  the  testator's  will  be  and  the  same  is  hereby  reversed, 
and  all  proceedings  upon  that  declaration  are  reversed,  and 
the  residue  of  the  said  decree  is  affirmed.  The  oosts  to  be 
paid  by  the  estate  in  the  hands  of  the  trustees. 


Acnrs  TsuBxa^  What  ari^  and  wbih  Tauvra  abs  I^oaxbd  ab  En- 
ODTBD:  See  JEoyy.  Seatei,  7&AnL  Deo.  899;  and  see  the  eztonded  note  tiiente 
40(M10^  on  the  oaaee  in  whioh  the  legal  estate  Teste  in  the  benaSeiary  ondsr 
the  statnte  of  usee.  Knhmv.  Nemnant  26  Pa.  St.  227,  and^oyy.  iffeatei^  MpvtH 
•o  &r  as  it  affiims  KuKn  ▼.  Neurman  in  the  roling  that  trusts  to  pieeeifo  an 
estate  agpinat  the  in^nmdenoe  of  children,  and  the  like^  Test  immediatslj 
in  the  beneficiary,  axo  said  to  be  oyemded  by  the  principal  oase  and  those 
nbseqnent  to  it:  Bea^t  Bttaie,  1  Brewst.  439;  a  a,  6  Fhila.  869;  ClaM$ 
Mitate,  6  Id.  168;  Bacon's  BOcOe,  6  Id.  336;  Keyaer  v.  NkMaa,  7  Id.  161; 
Kiarhai^t  Appealf  60  Fa.  St.  146.  A  derise  to  a  trustee  for  life  or  Ures^  ini> 
posing  npon  him  aotire  and  oantinaons  duties,  which  are  neoesaaiy  to  be 
perlormed  to  preserTO  the  remainder,  or  to  preserre  the  estate  against  a 
husband,  or  creditors,  or  the  improTidenoe  of  children,  as  to  hold  properly 
and  colleot^  and  pay  to  the  beneficiary  or  otherwise  apply  the  rants  and 
profits,  is  sobh  a  power  of  management  as  Tests  the  legal  estate  in  the  tmstees: 
Xodk  T.  jBor&otfr,  62  Ind.  684;  Clarke's  Bitaie,  ^Fbiiau  168;  Ondbmcte  Mkiale^ 
7  Id.  69;  Ke^mr  t.  Nicholaa,  7  Id.  161;  ShanikmaPe  Appeal,  47  Fa.  St  114; 
BhmeeBstaU,  62 Id.  267;  fTe&T.  JlcCofl;  64 Id.  218;  Ogdem'e Appeal,  70 Id. 
607;  Chartng's  Appeal,  81)  Id.  287.  Were  the  derise  one  in  trust  mueij,  te 
permit  a  third  person  to  reoeiTe  the  rents  and  profits,  the  estaite  woold  Tut 
immediately  in  the  beneficiary:  Tappm'e  Appeal,  46  N.  H.  221.  When  tfas 
direi^tian  of  an  aotiTe  tmst  is  that  the  tmstees  am  to  coBT^y  alter  trqaratina 
of  the  term  of  the  tmst,  they  do  not  continne  as  Uustess  far  snbh  penoa, 
bat  the  trust  terminates,  and  the  legal  estate  may  Test  witlumt  conTeyanoe: 
BdKohamm  t.  Keyeer,  48  F^  St.  864;  BaeonCe  Appeal,  67  Id.  618;  Ktpem^a 
Appeal,  67  Id.  241;  JZ^s  t.  Qa^,  69  Id.  896;  Dodtm  t.  BaU.  69  Id.  406| 
ir«iC0Otf  T.  JUmiiRdi  M  U.  87.  All  the  aborn  cases  eite  tfas  prioeipal  east 
to  the  points  stated. 
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GmABD  Lm  brauBAVcn  and  Tbubt  Gompavt  ix. 

Ghambbbs. 

AflBTB  Timr  n  Obbaxbd  amd  Bgtjom  Ybrbd  nr  Trnjims  hj  dsriae  of 
nal  and  p<BMnal  •steto  in  tmsk  "to  ooUaot  and  xeoeivv  tho  rantu^  lm«i^ 
interaat^  and  Inooma  thttafromt"  and  alter  dadnctjug  ezpanae^  "to  paj 
9W9t  tho  aamo  into  tho  ceakd  qm  tnUt  for  hia  own  vao  and  benefit^  or  to 
■noh  penon  aa  hj  hJa  ordar  in  writing  ho  stay  anthoriaa  to  raoeiTo  tho 
nmoy"  and  nponi  hJa  deooaaa  to  aaiign,  tranafer,  and  oonrey  tho  aaid 
aateto  ao  hold  aa  ho  hj  hia  hwt  wfll  ahaU  appoint^  and  in  dafanlt  of  i^ 
pointment^  toanbh  ponon  or  poraon%  for  anbh  ostatoa  and  in  aooh  aharoo^ 
aa  woold  bo  ontitlod  to  tho  aama  had  ho  diod  aoiaod  thoroof  intoateioi 
Vat  tho  inoomo  for  lifo  vndor  anbh  a  doriao  bocomoa  tho  abadlnte  prop- 
ortyol  iStMeeatudgmWwdf  and  tharofora  attabhaUo  by  hia  creditori;  and 
ooold  only  bo  aooorad  to  tfao  ceaM  ^iie  $nui  by  profiaioBa  in  tho  will 
ttg^^rt  alianation  and  liability  for  dobta* 

BxBcunoN  in  attaohment  at  {he  waH  of  John  Chamben 
against  Silas  E.  Weir  (cMvA  que  inui  under  the  devise  men- 
tioned in  the  opinion),  in  which  the  Girard  life  Insnranoe 
and  Trust  Company  (the  trustee  under  suoh  deyise)  was 
summoned  as  garnishee.    The  opinion  states  the  fiM)ts. 

John  O.  MUehM^  ton  the  plaintiff  in  error. 
Bu99M  Thayer^  for  the  defendant  in  errar. 

By  Court,  Bxad,  J.  Andermm  ▼.  Dammnf  15  Ves.  88%  was 
the  case  of  a  *settlement  by  a  feme  eoU^  in  oontemplatton  of 
marriage,  of  part  of  her  fortune,  in  trust  to  pay  the  diyidends 
to  herself  for  her  separate  use  for  life,  and  after  her  death,  for 
her  intended  husband,  and  after  the  death  of  the  surriyor,  to 
transfer  the  capital  to  her  appointment  by  will,  and  in  case 
she  should  die  without  appointment,  and  he  should  be  then 
dead,  in  trust  for  her  next  of  kin,  their  executors  and  admin- 
istrators, according  to  the  statute  of  distributions.  She  be- 
came a  widow,  and  filed  a  bill  praying  that  the  trustees  may 
be  decreed  to  transfer  the  stock  to  her  on  the  ground  that  she 
was  absolutely  entitled  to  it,  discharged  of  the  trusts  of  the 
settlement  Sir  William  Grant  dismissed  the  bill,  holding 
that  the  widow  had  only  a  life  estate,  with  a  power  of  disposi- 
tion by  wiU.  He  said  (p.  636):  ''This  bill  can  be  supported 
only  upon  the  assumption  that  the  plaintiff  has  the  absolute 
property  in  the  fond,  and  is  not  merely  entitled  for  life,  with 
a  power  of  disposition  by  will.  In  order  to  make  that  out,  it 
must  be  shown  that  the  ultimate  limitation  to  her  next  of  kin 

▲m.  naa  Vol.  LXXXVI- 
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is  diher  whoUy  inoperatiye  or  is  in  eflTect  a  limitatioD  to  her- 
self; but  there  is  a  great  difference  between  a  limitation  to 
the  executors  and  admimstrators  and  a  limitation  to  the  next 
of  kin.  The  former  is,  as  to  personal  property,  the  same  as  a 
limitation  to  the  right  heirs  as  to  real  estate;  but  a  limitation 
to  the  next  of  kin  is  like  a  limitation  to  heirs  of  a  particular 
description,  which  would  not  give  the  ancestor  having  a  par- 
ticular estate  the  whole  property  in  the  land.  The  meaning 
of  'next  of  kin'  of  the  plaintiff  must  be  those  who  answer 
that  description  at  her  death,  who  may  be  yery  different  per- 
sons from  her  administrators.*'  In  the  last  edition  of  his  cele- 
brated treatise  on  powers,  pp.  638,  639,  Lord  St.  Leonards 
states  this  to  be  the  law,  using  the  very  words  of  the  master 
of  the  rolls.  In  Edwards  v.  SaUnoayj  2  Phill.  Ch.  625,  it  was 
held  by  Lord  Cottenham,  that  a  gift  to  trustees  by  will  of  a 
fond  in  trast  for  the  wife's  separate  use  for  life,  and  after  her 
death,  as  to  part  for  such  persons  as  she  should  appoint  by 
deed  or  will,  and  in  default  of  such  appointment^  a  gift  thereof 
unto  and  amongst  her  next  of  kin,  as  in  the  case  of  distribu- 
tion  of  intestates'  effects,  prevents  a  lapse  by  death  in  her  hus- 
band's lifetime,  and  her  next  of  kin  take.  This  case  is  stated 
to  be  the  law  by  Lord  St.  Leonards,  and  also  in  2  Jarman  on 
Wills,  8d  ed.,  721,  and  Tudor's  Leading  Cases  on  Beal  Prop- 
erty, 2d  ed.,  815.  The  same  doctrine  is  laid  down  in  HaiMen 
V.  MiUer^  14  Sim.  22,  Vice-chancellor  Shadwell  paying  {p.  26): 
*^  The  other  argument  in  favor  of  the  lady's  claim  was  founded 
on  the  trusts  of  the  settlement;  I  mean  the  trust  which  pves 
her  power  to  dispose  of  the  fond  by  her  will  and  the  ultimate 
trust  in  favor  of  her  next  of  kin.  But  my  opinion  is,  that,  as 
the  law  now  stands,  neither  of  those  trusts  can  be  held  to  en- 
large the  interest  which  she  takes  under  the  first  trust,"  which 
was  to  pay  her  the  income  during  her  life;  and  the  declara- 
tion made  by  the  vice-chancellor  was,  that  she  was  absolutely 
entitled  to  the  dividends  of  the  consols  during  her  life. 

This  rule  is  distinctly  recognised  by  Chancellor  Kent  in 
Jackson  v.  Robins^  16  Johns.  888.  ^' Where  an  estate  is  given  to 
a  person  generally  or  indefinitely,  with  a  power  of  disposition, 
it  carries  a  fee,  and  the  only  exception  to  the  rule  is,  when  the 
testator  gives  to  the  first  taker  an  estate  for  life  only,  by  cer- 
tain and  express  words,  and  annexes  to  it  a  power  of  disposal. 
In  that  particular  and  special  case,  the  devisee  for  life  will  not 
take  an  estate  in  fee,  notwithstanding  the  distinct  and  naked 
gift  of  a  power  of  disposition  of  the  reversion  ":  4  Kent's  Com^ 
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901  ed.,  688, 684.  In  FliiMam'B  Appeal,  11  Serg.  ft  B.  19, 
Judge  Gibson  applies  the  role  to  personal  estate.  ^Li  gen* 
eral/'  says  he,  *^  the  beqnest  of  a  legacy  to  be  at  the  disposal 
of  the  legatee  is  a  bequest  of  the  absdlnte  interests;  but  a 
power  of  disposition  at  death,  ingrafted  on  an  express  limita- 
tion for  the  life  of  the  legatee,  will  not  enlarge  his  interest  by 
implication  against  the  express  intention  of  the  testator.''  The 
same  rule  is  stated  by  the  same  learned  judge,  when  chief  jus- 
tice, in  MarrtB  y.  Phaler,  1  Watts,  890,  and  in  Hen  y.  Hen,  5 
Id.  191,  where  the  chief  justice  says:  ^^The  implicati<m  of 
absolute  ownership  from  a  general  power  of  disposal  may  be 
rebutted  by  the  express  giftof  alesser  interest,  which  is  incon- 
sistent with  it.  Such  is  the  principle  of  Morrie  y.  Fhaler,  1 
Id.  890,  and  the  cases  from  widch  it  was  extracted.''  Smith 
y.  Starr,  8  Whart  62  [31  Am.  Dec.  491],  was  decided  upon 
the  principle  aboye  stated  by  Chancellor  Kent  in  Jackmm  y. 
BMm,  16  Johns.  888. 

I  haye  been  more  particular  in  citing  and  stating  these  dif- 
ferent authorities,  both  with  regard  to  real  and  personal  estate, 
because  if  HarriBon  y.  Brolaekey,  20  Pa.  St.  299,  cannot  be 
reconciled  with  them,  upon  the  ground  that  there  was  no  ex- 
press limitation  of  an  estate  for  life  in  Mrs.  Harrison,  it  is 
dearly  not  the  law:  PotU^e  Appeal,  80  Id.  168,  in  which  the 
opinion  of  the  court  below  was  simply  adopted  by  this  court, 
decided  that  the  words  used  created  an  estate-tail  in  the  real 
property,  and  of  course  an  absolute  interest  in  the  personalty. 
The  other  cases  dted  by  the  defendant  in  error  are  either 
oyenruled  or  modified,  so  as  not  to  bear  on  the  case  before  us. 

In  BaUUm  y.  Wain,  44  Pa.  St.  279,  tins  question  came  di- 
rectly before  us  last  winter,  and  we  decided,  on  the  authority 
of  Andermm  y.  Daweon,  15  Yes.  682,  and  Haneen  y.  MiU&r,  14* 
Sim.  22,  that  a  deed  of  trust  which  gaye  a  life  estate  to  Mrs. 
Ralston  (then  a  widow),  with  a  power  of  appointment  by  will, 
in  defoult  of  the  exercise  of  which  power  it  was  giyen  to  the 
person  or  persons  who  would  be  her  next  of  kin  at  her  decease, 
by  the  intestate  laws  of  Pennsylyania  gaye  here  only  a  life 
estate,  and  that  she  was  not  entitied  to  a  conyeyance  or  trans- 
fer of  the  personalty,  which  was  the  subject  of  the  trust  from 
the  trustees. 

The  judgment  of  the  Bey.  John  Chambers  against  his  step- 
son, Silas  B.  Weir,  was  on  a  bond  and  warrant,  of  attorney, 
and  entered  to  July  term,  1867,  Na  86;  and  the  will  of  Us 
wife,  Mrs.  Martha  H.  Chambers,  was  dated  the  14th  of  May, 
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A.  D.  1859|  to  which  thete  were  two  oodicils,  dated  respeot* 
ively  the  28th  of  Jvlj  in  the  same  year,  and  the  29th  of  Feb- 
ruary, 1860.  The  will  and  oodidls  weie  proved  the  22d  of 
March,  1860,  and  letten  teetamentary  were  granted  to  the 
execntors,  William  Weir  and  Robert  Swing.  On  the  18th  of 
April,  1860,  the  attachment  execution,  which  is  the  snbject  of 
oar  consideration,  was  issued  by  the  plaintiff  upon  his  jud^ 
ment  above  stated,  and  served  upon  the  Girard  Life  Insaranoei 
Annuity,  and  Trust  Cknnpany,  who  were  summoned  as  gar- 
nishees. On  the  22d  of  Auguistt^  1861,  the  executors  of  Mrs. 
Chambers  transferred  and  handed  over  to  the  said  company, 
as  trustees  for  SUas  E.  Weir,  named  in  the  will  upon  the 
trusts  in  said  will  mentioned,  the  loans,  bonds,  stocks,  and 
cash  mentioned  in  the  verdict  of  the  jury,  being  one-fiiurth 
part  of  the  residuary  real  and  personal  estate  bequeathed  and 
devised  by  &e  said  wilL  The  trusts  were  ^'one  other  equal 
fourth  part  thereof  unto  the  Girard  life  Insurance,  Annuity, 
and  Trust  Company  of  Philadelphia,  and  their  suocessora,  to 
have  and  to  hold  the  same  in  trust,  nevertheless,  for  the  foUow- 
ing  uses  and  purposes:  that  is  to  say,  during  the  life  of  my 
son,  Silas  E.  Weir,  to  collect  and  receive  the  rents,  issues, 
interest,  and  income  therefix>m,  and  (after  deducting  all 
proper  expenses  for  the  execution  of  this  trust)  to  pay  over 
the  same  unto  the  said  Silas  E.  Weir  for  his  own  use  and 
benefit,  or  to  such  person  as  by  his  order  in  writing  he  may 
authorise  to  receive  the  same,  and,  upon  the  decease  of  tiie 
said  Silas  E.  Weir,  to  assign,  transfer,  and  ccmvey  the  share 
and  estate  so  held,  to  and  amongst  such  person  or  persons, 
and  in  such  parts  or  shares,  and  for  such  estates  and  uses,  and 
in  sudi  manner  as  the  said  Silas  E.  Weir,  by  his  last  will  and 
testament  in  writing,  duly  executed  in  the  joeeence  of  two  or 
more  subscribing  witnesses,  shall  direct  and  appcnnt;  and  in 
default  of  any  appointment,  as  aforesaid,  then  to  such  person 
or  persons  for  such  estates,  and  in  such  shares  as  by  the  laws 
of  the  state  of  Pennsylvania  would  be  entitled  to  the  same,  as 
if  the  said  Silas  E.  Weir  had  died  intestate  and  seised  and 
possessed  thereof." 

By  the  thirteentii  and  succeeding  clause,  the  said  trustees 
are  given  full  power  to  sell  all  or  any  part  of  said  trust  ftuidt 
and  to  reinyest  the  same  as  they  think  proper,  to  be  held  upon 
the  same  trusts  and  for  the  same  interests  and  purposes,  and 
the  testatrix  directs  the  said  fund  shall  be  paid  over  to  flks 
said  titisteiM  as  soon  as  practicable  after  her  decease,  ^so  that 
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the  income  therefrom  may  acerue  to  the  **  person  ^^  to  reoeiife 
the  same  with  as  little  delay  as  possible.'' 

It  is  certain  that  the  trust  vested  in  the  company  is  an  actiTS 
one,  and  vests  the  legal  estate  during  the  life  of  the  eMui  que 
tnut  in  the  trustees.  The  trustees  are  to  collect  and  receive 
the  rents,  issues,  and  interest,  and  pay  over  to  the  eMui  que 
trust  during  his  life  only  the  net,  not  the  gross,  income,  and 
they  are  invested  with  large  powers,  which  can  only  be  exer- 
cised by  them  as  the  holders  and  legal  owners  of  the  trust 
fond.  The  interest,  therefore,  of  the  cestui  que  trustj  is  at  best 
but  a  life  estate,  and  this  brings  this  case  within  all  the  de- 
dded  cases;  and  as  Silas  B.  Weir  could  not  have  gone  into  a 
court  of  equity  and  demanded  a  transfer  of  the  whole  fund  to 
himself^  so  neither  can  an  attaching  creditor,  who  simply 
stands  in  the  shoes  of  his  debtor,  take  the  corpus  of  the  fimcL 

There  can  be  no  doubt  of  the  intention  of  the  testatrix  to 
secure  the  income  of  this  fund  to  her  son  during  his  natural 
life,  for  the  draughtsman  of  the  will  has  used  nearly  the  identic 
cal  language  of  the  will  of  Dr.  Thomas  Parke,  tiie  effect  of 
Which  was  decided  by  this  court  in  Vaux  v.  Parley  7  Watts 
&  S.  19.  That,  however,  was  the  caseof  real  estate,  and  there 
was  an  additional  provision  tending  to  show  that  the  testator 
intended  to  protect  the  estate  devised  in  trust  against  the 
creditors  of  the  cestui  que  trusty  the  son.  Vaux  v.  Parhe,  supra^ 
determined  that  the  cestui  que  trust  had  not  such  an  estate  in 
the  land  as  was  bound  by  the  judgment,  which  it  was  essen- 
tial he  should  have  in  order  that^it  might  be  taken  in  execu- 
tion and  sold.  In  the  present  case  the  income  for  life  could 
have  been  secured  to  the  son  by  provisions  against  alienation 
and  liability  for  debts,  but  this  has  not  been  done,  and  we 
are  reluctantly  obliged  to  defeat  the  intention  of  the  mother 
to  provide  a  maintenance  tor  her  son,  by  giving  the  income 
during  the  life  of  the  son  to  the  attaching  creditor,  who 
can  receive  from  the  trustees  only  what  the  son  would  be  en- 
titled to. 

These  trust  companies  are  now  daily  performing  the  offices 
of  guardians,  executors,  administrators,  and  trustees,  and  we 
deem  it  proper  to  say  that  we  shall  strictly  exact  tiie  same 
measure  of  care  in  the  execution  of  their  trusts  that  we  do 
from  individuals,  and  that  we  shall  expect  them  to  protect  their 
€s$tuis  que  trust  from  every  attempt  to  appropriate  the  ftmds 
to  purposes  for  which  they  were  not  designed.  We  give  th« 
general  warning  without  reference  to  any  particular  case. 
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Judgment  reversed,  so  fiur  as  regards  the  priadpal  of  tibe 
trast  fund,  and  judgment  entered  upon  so  much  of  the  Tsr- 
diot  as  consists  of  income,  that  is,  for  $924.75,  the  ooets  to  bo 
paid  by  the  plaintiff,  the  attaching  oreditor. 


AonvB  Taufm  avd  Tbihrb  to  CoiUBor  abb  Aptlt  "Bmmtb  An»  FMwm 
or  EsTATB  Dbvibxd:  See  Bamet^s  Afpetd,  mUe^  p.  SQS^  and  tiie  Boto  tinreto^ 
In  Dodstm  r.  Ball,  60  Fa.  St  496,  it  is  aaid  that  in  Penn^Taw%  for  a  wbikb 
the  coirent  of  aathority  ran  violently  in  favor  of  the  polioy  of  striking  down 
tnutsy  but  that  with  Bamet^$  Appeal,  €mte,  p.  60S;  the  ennont  began  to  dhangt 
and  to  set  back  strongly  in  favor  of  the  donor's  oontrol,  and  that  this  iraa 
followed  in  the  principal  oase  and  oases  dedded  sinoe  then.  Where  in  a 
tmat  the  diieotion  for  payment  of  rents  and  profits  permits  sooh  paymsnEl 
to  be  made  or  not,  in  the  tmstees'  disoretion,  sooh  rents  and  prafits  valfl 
paid  do  not  vest  in  tiie  beneficiary  so  as  to  be  snbjeot  to  attaohBMBk 
tiont  JC^TMr  V.  ifMeli;  67  Pis.  St.  476^  eitfag  the  prinopal 


Emlbn  V.  Lbhigh  Goal  and  Navigation  Go. 

[47  PmnrsTLVAsnA  SCAn^  m] 
LoAH  TO  OimnttATiov  'Patabim,  ja  Food  Tan  asd  Flao%  bom  aor  Baui 
Iwnaaas  after  the  time  so  fixed  for  payment,  whether  the  bond  or  evi- 
dence of  indebtedness  be  presented  or  not;  and  it  is  not  neoessaiy,  to 
escape  after-ftocming  interest^  that  the  amonntof  the  loan,  witiiaooiinni* 
lated  interest  at  the  time  of  paymenti  be  kept  separate  from  the  other 
funds  of  the  company,  if  it  can  be  shown  that  fonds  soffieisBt  lor  pi^- 
ment  were  at  all  times  in  hand. 

Action  of  covenant  upon  a  bond  given  by  the  Lehigh  Coal 
and  Navigation  Company  to'plaintiff  for  a  loan  by  her  to  the 
oompany.    The  opinion  states  the  fiicts. 

O.  M.  Whartauy  for  the  plaintiff  in  error. 

W.  F.  Judsauj  for  the  defendant  in  error. 

By  Court,  Bbad,  J.  The  general  rule  in  this  state  is,  that 
all  debts  draw  interest,  the  legal  rate  of  which  for  141  yean 
has  been  six  per  cent.  This  moderate  and  uniform  rate  haa 
arisen,  in  a  great  measure,  firom  our  short  and  inexpensivo 
proceedings  in  the  case  of  mortgages,  which  securities  have 
formed  a  permanent  standard  for  other  money  contracts. 
There  are,  however,  exceptions  to  the  general  rule,  as  in  the 
case  of  banks,  who  are  the  debtors  of  their  depositors,  and  ol 
trustees  who  have  not  failed  in  the  discharge  of  their  trusts. 
And  we  must  undoubtedly  add  the  cases  in  which  the  United 
States  and  the  several  states  have  been  prepared  to  pay  their 
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loan-holden  when  their  loan  fell  due,  of  which  it  is  their  pnuy 
tice  to  notify  their  creditors  beforehand.  It  is  trae  that  these 
governments  cannot  be  sued  except  by  their  own  consent,  an3 
can  therefore  impose  terms  upon  their  creditors;  but  this  is 
not  the  only  reason,  for  it  is  obvious  that  they  cannot  go  round 
the  world  searching  for  the  individuals  to  whom  they  owe 
money.  The  result  is,  that  these  debts  are  payable  at  a  fixed 
and  known  place  of  payment,  and  at  a  fixed  period,  at  which 
time  and  place  the  loan-holder  is  to  present  his  evidence  of 
debt,  and  receive  payment.  Whether  he  does  so  or  not,  inter- 
est stops  from  that  moment. 

Within  the  present  century  large  loans  have  been  effected 
by  great  municipalities^  and  by  canal  and  railroad  companies 
of  large  capital,  which  are  assimilated  in  amount  and  extent 
to  at  least  the  loans  by  the  state  governments.  The  city  of 
Philadelpbia  has  a  funded  debt  of  nearly  twenty-five  millions 
af  dollars,  and  the  Pennsylvania  Railroad  Company  has  home 
mortgage  debts  of  over  seven  millions  five  hundred  thousand 
dollars.  Both  these  large  corporations  have  their  known  offi- 
cers in  the  city  of  Philadelphia,  and  the  only  real  difference 
between  their  situation  and  that  of  a  state  government  is,  that 
they  can  be  sued.  The  same  rule  might  therefore  be  properly 
applied  to  them,  with  perhaps  the  proper  condition  that  they 
should  be  able  to  show  that  they  always  had  on  hand  a  sum 
sufficient  to  pay  the  principal  and  any  interest  that  may  be 
due.  In  the  present  case,  the  defendants  are  one  of  those 
large  canal  and  railroad  companies  whose  office  and  place  of 
business  have  always  been  in  the  city  of  Philadelphia,  and 
tbey  had  in  bank,  when  the  bond  of  the  plaintiff  fell  due, 
and  at  all  times  afterwards,  cash  to  their  credit  sufficient  to 
pay  the  loan  to  the  plaintiff,  principal  and  interest,  and  all 
other  accruing  and  payable  debts  of  the  company,  but  they 
did  not  keep  the  principal  of  said  loan,  or  the  interest 
thereof^  separate  and  apart  from  the  rest  of  their  fimds.  The 
plaintiff's  bond  was  dated  2l8t  of  April,  1840,  for  nineteen 
hundred  dollars,  payable  on  the  1st  of  October,  1853,  with  six 
per  cent  interest,  payable  quarterly.  No  interest  was  paid 
from  1842,  when  her  attorney  in  fiiot,  Mr.  Wistar,  died.  The 
plaintiff  having  been  abroad  in  Europe  during  the  whole  of 
this  period,  and  having  no  fixed  residence,  and  having  no  per- 
son here  authorized  to  act  as  her  agent  until,  by  a  power  of 
attorney  executed  at  London  in  September,  1861,  she  appointed 
William  8.  Vaux  her  attorney  in  fact,  who  received  the  prind- 
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pal  on  the  12tti  of  October,  1861,  and  the  arreani  of  interest  up 
to  the  let  of  October,  1863,  on  the  8d  of  December,  1862. 

On  the  15th  of  September,  1853,  the  defendants  published 
a  notice  in  the  newspapers  of  Philadelphia,  that  the  certificates 
of  the  company  falling  due  on  the  let  of  October,  1853,  would 
be  paid  on  presentation  of  said  certificates  at  their  office,  and 
also  that  the  interest  on  all  certificates  so  falling^  due  would 
cease  on  the  Ist  of  October  aforesaid. 

The  company  were  not  bound  to  seek  their  creditors  in  a 
foreign  country:  Co.  lit.  210  b;  and  the  only  difference  be- 
tween us  and  the  court  below  is,  that  we  think  it  was  not 
necessary  for  the  defendants  to  set  apart  specifically  for  the 
benefit  of  their  debtor,  so  as  to  be  entirely  beyond  ttieir  own 
control,  or  subject,  under  any  contingency,  for  their  debts  or 
other  liabilities,  a  sum  sufficient  to  cover  the  debt,  principal 
and  interest.  We  are  of  opinion  that  the  company  did  show 
their  willingness  and  ample  ability  to  pay  the  debt  at  aU 
times,  and  that  it  was  the  negligence  of  the  plaintiff  only 
which  prevented  her  receiving  it  when  it  fell  due.  In  JfSQar 
V.  Bank  of  OrUan»,  6  Whart.  603  [34  Am.  Dec.  571],  if  it  had 
been  shown  that  the  acceptors  always  had  in  bank  a  sum  suf- 
ficient to  pay  their  acceptances,  although  the  balance  to  their 
credit  was  always  being  used  for  the  general  puzpoees  of  the 
business,  they  would  not  have  been  held  liable  to  pay  interest 
on  it. 

Judgment  reversed,  and  judgment  entered  on  the  spedal 
verdict  for  the  defendant. 

Thoicpson,  J.,  was  absent  at  nm  prius  when  this  case  was 
argued. 

DUTT  or   DXBIOE   TO   BbKK  OBMBmOL  AVD   MaXB   TiNDXB   of  AMOOWf 

Dux.  — VHiere  a  debt  is  dae  on  a  oontnot  ezooated,  and  the  party  to  wbam 
it  is  payable  is  entitled  to  it  withoat  the  performanoe  of  aaytfaiog  on  fab 
part,  and  the  object  of  the  debtor  is  to  disofaaige  himself  from  an  aotioii  Cor 
it|  an  aotoal  tender  is  necessaxy,  unless  dispensed  with,  and  the  tender  must 
be  pleaded  at  an  early  stage  of  the  case,  and  the  money  brought  into  ooort: 
WoQenblatt  ▼.  MeKean^  2  Grant  Gas.  893.  In  porsoanoe  of  this  dnty,  a 
debtor  is  bound  to  seek  his  creditor,  and  make  payment  of  his  debt  where- 
soerer  he  may  be  found  within  the  state:  LUuU  ▼•  NkkoU,  Hardin,  86).  Bat 
the  debtor  is  not  bonnd  to  go  oat  of  the  state  or  realm  to  find  his  ereditori 
2  Co.  lit.  210  b;  Saniee  ▼.  Saniee,  64  Pa.  St  480,  eiting  the  principal  case; 
but  in  snoh  case  he  shoold  appoint  some  place  for  payment  at  a  partieolar 
time,  and  give  the  creditor  notice  thereof  and  an  opportonity  to  be  m  as- 
IsodMioe:  Co.  lit  211  a;  1  Roll  Abr.  453.  In  North  Pemu^hania  S.  B.  €h^ 
▼.  Adamtf  54  Fk»  St  97,  following  the  principal  oaae^  it  was  held  that  a  oooa- 
(any  borrowing  money  to  be  paid  at  a  certain  tone  and  place  is  nol  Baklt 
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far  inteiert  to  » iioa*mident  who  xtdUm  thwtAf  and  wfaooo  addiMi  b  aol 
known,  •ftor  the  loan  faUs  dna^  in  abioiioe  of  proof  of  want  of  raadinaai  or 
ability  to  pay.  To  tho  flune  efieot»  wobMUlerr.  Bank  qf  Orletms,  6  Whut 
fiOa.  Though  no  phMM  of  tender  is  awrignad,  and  the  creditor  reeides  abroad, 
this  will  not  exonae  the  duty  on  the  part  of  the  debtor  to  ascertain,  if  he  oan, 
where  the  creditor  will  reoexre  tender:  BkAy  ▼.  WhUney^  6  Me.  192.  When 
tender  and  demand  are  esiontial  to  the  procuring  of  a  deed,  the  oovenan- 
tee'a  ignofanoe  of  the  residenoe  of  the  oorenantor  prerioos  to  tiie  conveyance 
win  not  exeoae  a  tender:  Bage  ▼•  Batmeif,  2  Wend.  S32.  Where  a  party  de- 
signedly aboenta  himself  to  frandnlently  avoid  tender,  he  cannot  object  that 
no  tender  was  made:  Sonthmih  t.  BmUh,  7  Cosh.  891;  and  if  a  party,  hnv- 
ing  evaded  a  tender,  hronf^t  hia  action  so  soon  as  to  prevent  a  tender  before 
oommenoing  the  action,  this  will  be  a  sufficient  excnse  for  making  no  tenders 
OUmore  v.  ffoii^  4  Pick.  267.  A  refosal  to  receive  money  wiU  ezonse  an 
otherwise  necessary  tender:  Dorsqr  v.  Barbee,  6  Litt  204;  and  "-**— ~*8^ 
hia  intsBtion  to  refnse  tt^  or  denying  the  ezistenoe  of  tiie  contract  mdsr 
which  the  tender  would  be  neoessaiy,  wiU  amoont  to  an  excnse  of  tendart 
Z>i|f  V.  PaUm,  74  Me.  890;  Koon  v.  Snodgram,  18  W.  Va.  820i 

To  maintain  a  bill  to  restrain  the  recovery  of  more  than  Is  due  on  f ore- 
dosnre  of  a  mortgage^  a  tender  is  not  a  prereqnjaite^  except  as  it  mi^^t  aflbol 
costs:  Cok  V.  Aiso^  I  Clarke  Ch.  861.  Where^  after  exeontian  and  pay* 
ment  of  proceeds  to  the  creditor,  it  is  discovered  that  the  propsriy  did  not 
belong  to  the  debtor,  and  a  new  execaticn  is  asked,  a  tender  is  necessary 
prior  to  relief:  Baehdder  ▼.  Watim,  8  N.  H.  121.  No  fcmal  tender  is  neces- 
sary before  filing  a  bill  to  remove  an  invalid  tax  title:  BmiMeom  t.  Bkimtmf 
80Mich.419.  In  if  «Aiey  v.  i?eev0i^  2  MoCord,  482,  it  was  held  that  an  acticsi 
for  money  had  and  received  cannot,  and  an  action  for  breach  of  wazzanlgr, 
exprsss  or  implied,  can,  be  maintained  withont  a  tender  or  return  of  tlie  prop- 
erty. To  restore  property  illegally  seised,  defendant  nnist  tender  tlie  thiqg 
at  the  plaoe  of  seixnre:  Pcwen  v.  Ftormoe^  1  La.  Ann.  flfiib  If  momqr  be 
appointed  by  will  to  be  paid,  and  no  place  limited  far  the  payment^  tiiflre 
shoold  be  a  request  to  pay  the  money,  the  execntcr  not  being  boond  to  seek 
him  to  whom  it  ii  to  be  paid  and  make  a  tender  thereof:  ilflNmfmow^  BrownL 
46.  If  money  paid  is  to  be  fatfaited  in  case  the  residne  be  not  paid  by  a  oer- 
tain  day,  the  par^  who  Is  to  Jpay  must  tender  or  nse  his  best  endeavor  to 
tender  the  balance  due  on  or  befare  the  day  limited:  Boysiqr  v.  DmnO,  1 
Granch  0.  0. 288.  Where  a  vendor,  after  giving  possesrion  of  the  land  to 
the  vendee  under  articles  of  agreement,  obtains  possesrion  for  himself  again 
by  fraud  before  the  day  far  paying  the  purchase-money  arrives^  the  vendee 
nay  recover  in  ejeetmnt  witiionft  tsndsring  the  purohase-money:  iSTorrii  v. 
Bsfl;  10  Segqg.  *  R.  80. 


MiLLBB  V.  LaUBAOH. 

T47  PJUmSfLVAWA  8TAT1,  161] 

OwKiB  Of  Lavp  tbbovqh  Wbioh  Stbsax  Flows  hat  iHOBBAfli  Volumi 
Of  Winn  by  dnining  into  it^  without  any  liability  far  dami^ss  to  a 
lower  owner. 

OwasB  ov  Labd  ouunror,  sr  ABrmouL  CHAnm.^  Drioi  Watse  stand- 
ing npon  his  own  land  onto  that  of  another. 


\ 
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Adnm  on  tbe  oaae.    The  opinion  states  tbe  ftoti. 
Bdward  /.  Fax  and  A.  /•  Kneeht^  for  the  plaintiff  in  enor. 
H.  D.  MaxweU  and  M.  H.  Janei^  for  the  defendant  in  enor. 

By  Court,  Thompbon,  J.  The  portion  of  the  charge  to  the 
jury  in  this  case  complained  of  as  erroneous  is  as  nearly  in 
accordance  with  the  doctrine  laid  down  in  Kauffman  v.  Cffie$e' 
mer,  26  Pa.  St  407  [68  Am.  Deo.  437],  and  Martin  r.  Biddle, 
reported  in  a  note  thereto  at  page  415,  as  possible  or  necessary. 
The  grounds  of  recovery  on  the  part  of  plaintiff,  and  on  which 
there  was  a  very  decided  preponderance  of  testimony,  was  that 
there  was  wet  or  marshy  ground  on  the  defendant's  land,  oc- 
casioned by  what  was  called  winter  springs  by  some  of  the 
witnesses,  and  which  only  saturated  the  earth  without  running 
off  by  a  defined  channel.  To  remedy  this,  the  defendant  oon- 
structed  a  drain  through  the  land  thus  saturated  to  the  plain- 
tiff's  land,  and  there  discharged  the  water  which  was  accus- 
tomed to  remain  on  his  own  until  carried  off  by  evaporation. 
The  plaintiff  complained  and  proved  that  this  rendered  his 
land,  to  the  extent  of  from  one  fourth  to  one  half  acre,  wet  and 
worthless.  It  was  of  such  a  state  of  &cts  that  the  learned 
judge  said:  ''If  the  jury  find  from  the  evidence  that  the  de- 
fendant did  so  collect  ibe  water  from  his  own  land,  and  turn 
it  in  a  body  upon  the  lands  of  the  plaintiff,  through  an  arti- 
ficial channel  made  by  the  defendant,  and  this  was  to  the  in- 
jury and  damage  of  the  plaintiff,  he  is  entitled  to  recover  such 
damages  as  you  believe  fit>m  the  evidence  he  has  sustained." 
This  is  just  the  doctrine  of  the  cases  cited,  and  certainly  the 
law  of  such  a  case. 

No  doubt  the  owner  of  land  through  which  a  stream  flows 
may  increase  the  volume  of  water  by  draining  into  it  without 
any  liability  to  damages  by  a  lower  owner.  He  must  abide 
the  contingency  of  increase  or  diminution  of  the  flow  in  the 
channel  of  the  stream,  because  the  upper  owner  has  the  right 
to  all  the  advantages  of  drainage  or  irrigation,  reasonably 
used,  as  the  stream  may  give  him.  But  that  is  an  entirely 
different  thing  from  draining  the  water  standing  on  the  lands 
of  one,  through  artificial  channels,  onto  that  of  another.  That 
cannot  be  done  without  his  consent,  and  this  was  the  substance 
of  the  charge  below. 

Thero  was  no  error,  and  the  judgment  is  afllrmed. 

AoNBW,  J.,  was  absent  at  mri  prius  when  this  case  was  ar- 
goed. 
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Bioar  Of  Owssb  ov  Labd  to  Ddmbabob  Watbs  ctov  Laub  ov  Av- 
0gBMBf  aadclEMlof  momflfaiglbeaatanl  floirt  SMtiiaiiototo  YFtatffeyT. 
Samgk,  67  Am.  Dml  788;  and  tee  alio  itorrow  t.  Lamdrifp  77  Id.  199;  Hooptr 
T.  iraUMO^  77  U.  19A  In  AmadU^  T.  ^ooft^  (»  Wii.  660^  eitmg  the  pria. 
«9al  «M0^  h  is  Mad  tfatft  ooa  mart  ue  bis  propwri^  lo  m  not  to  injure  othem 
in  their  rif^ti.  It  is  held  that  if  a  wateroouee  flowa  thtoo^  laad%  the 
owner  thereof  ineors  no  liafailEty  by  eoUeoting  waters  standing  on  bis  land 
and  draining  them  to  sodi  witeroonisob  provided  be  does  not  inorease  the 
^rofamie  ef  water  bsjvod  tiie  natoral  oapaeity  of  the  si i  earn  lo  as  to  injure 
lower  proprietors:  McOcrmkk  t.  ^oroHy  81 K.  Y.  90^  dting  the  prinoipel  oase. 
Bat  a  land-owner  eannot  oblleot  water  npon  bis  knd  and  then  by  an  artifioial 
*»»*«""^i  disbbarge  it  upon  the  knd  of  bis  neighbor,  so  as  to  inorease  the  flow 
thsreon  or  upon  a  pertioplar  portion  thereof:  OUZkosiT.  ifodimi  0(k  S.  S. 
<%w,  49  SL  486;  TmfkUmy.VcMm,n  lod.  187;  PtUlgnmr. 
Wis.  280^  an  dting  the  prinoqpal 
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Dbbxmoxuok  nrwnv  FBiYAmuHo  axj>  Pxbiiot  is  tiie  distinolion  between 
oaptmee  Jure  hetU  under  oolor  of  goremmental  authority,  and  lor  the 
bsnefit  of  a  politioal  power  organised  as  a  goremment  dejmre  or  de/bdo^ 
and  mere  robbery  on  the  bi^  seas  oommitted  from  motiTee  of  personal 
gain,  like  theft  or  robbery  on  land.  In  the  one  instanoe  the  aots  eom- 
ndted  innre  to  the  benefit  of  the  oonumssioning  power;  in  the  ofliflr,  to 
tiie  benefit  of  the  perpetrators  merely. 

CuvuEM  BT  PRiTimaEB  DT  CbmiiBBiov  wnam  Bo-caxjjkd  Govsunm 
ov  CbNiVDXBATB  BtJoas  was  held  not  to  be  piracy,  for  the  reason  that 
the  President  of  the  United  Statee  reoogniaed  sodi  goremmenti  and  the 
▼essel  as  a  prirateer  thereof^  by  exobanging  the  erew  of  sndi  ▼essel  whieh 
had  been  snbseqaently  oaptored  as  prieoners  of  war. 

Br  Jam  car  ConwEDMMjam  Quowb,  so  oallbd^  ah  GoTSBBmnr,  disoossed  hot 
not  decided. 

Ihsubxb  or  YsBBBf  n  hot  Lubli  von  Lon  bt  OArruBa  sr  PuTAnn 
nnder  a  poKoy  In  wbibh  the  perils  insured  against  indnde  piracy,  hot  In 
wbidk  liability  Cor  "loas  by  eeisore^  oaptnre^  or  detention,  or  tiie  eonse 
qoenoes  of  an  attempt  thereat^"  are  ezoepted. 

Action  of  covenant  on  marine  policy  of  ineoianoe.  The 
opinion  states  the  facts. 

CKkboTis  and  O.  W.  BiddUy  tat  the  plaintiff  in  error. 

E.  Spencer  Miller  and  B.  GerAard,  for  the  defendants  in  error. 

By  Conrt,  Woodwabd,  C.  J,  This  was  an  action  of  cove- 
nant npon  a  marine  policy  of  insnrance  issued  the  24th  of 
Novemher,  1860,  for  one  year,  upon  the  plaintiff's  interest, 
valued  at  three  thousand  dollars,  in  the  brig  John  Welsh, 
valued  at  twelve  thousand  dollars.    The  perils  insured  against 


624  FmsiiD  v.  Pknnstlvabia  Statb  Inb.  Co.      [FtaB» 

were  the  aeas,  fires,  pirates,  rovers,  assailing  thieresi  jettisoiit 
etc.,  and  the  language  of  the  excepting  clause  in  one  of  the 
provisos  was,  "that  the  said  company  shall  not  be  liable  for 
any  claim  for  or  loss  by  seumre,  capture,  or  detention,  or  the 
consequences  of  any  attempt  thereat.'' 

The  brig  sailed  from  Philadelphia  in  May,  1861,  to  Trinidad 
de  Cuba,  and  there  took  in  a  cargo  of  sugar,  and  sailed  thence 
for  Falmouth,  England.  On  the  6th  of  July,  being  about  250 
miles  from  the  Nantucket  shoals,  she  was  captured  by  a 
stranger  vessel,  which  floated  French  colors  when  first  seen, 
but  which  ran  up  the  secession  flag  before  the  capture,  and 
which  proved  to  be  the  privateer  Jeff  Davis,  cruising  under 
letters  of  marque  issued  by  authority  of  the  so-called  Confed- 
erate States.  The  Jeff  Davis  subsequently  captured  the 
Enchantress,  and  afterwards  her  crew  were  themselves  cap- 
tured and  brought  to  Philadelphia,  where,  under  the  name  of 
William  Smith  and  others  they  were  indicted,  tried,  and 
convicted,  but  not  sentenced,  for  piracy,  in  the  circuit  court 
of  the  United  States.  Their  offense  was  laid  as  committed 
against  the  Enchantress,  not  the  John  Welsh.  By  direction 
of  the  President  of  the  United  States  they  were  subsequently 
exchanged  with  the  Confederate  States  as  prisoners  of  war. 

Upon  this  very  brief  statement  of  the  leading  tactB  of  this 
case  the  question  arises  whether  the  loss  of  the  John  Welsh  Is 
to  be  regarded  as  a  piratical  loss  or  a  capture  jure  bdli.  The 
circumstances  of  her  capture  were  fully  detailed  on  Smith's 
trial,  and  such  acts  of  depredation  and  robbery  were  shown  as 
would  constitute  the  crime  of  piracy,  unless  the  commissioii 
under  which  they  were  committed  was  such  as  to  take  away 
their  piratical  character.  In  passing  upon  this  question  we 
are  authorized  and  requested  by  coimsel  on  both  sides  to  make 
use  of  the  printed  report  of  Smith's  trial  and  of  the  History 
of  the  Times.  It  appears  fiom  the  evidence  on  Smith's  trial 
that  the  Congress  of  the  Confederate  States  had  authorized  the 
President  of  that  so-called  government  to  issue  to  private 
armed  vessels  letters  of  marque  and  general  reprisal,  and  that 
in  pursuance  of  such  authority  commissions  and  instructions 
had  been  issued  to  the  crew  of  the  Jeff  Davis,  and  that  she 
was  sailing  under  this  authority  when  the  John  Welsh  was 
captured.  These  instructions  pointed  to  a  war  on  the  com- 
merce of  the  United  States  alone,  and  enjoined  the  strictest 
regard  to  the  rights  of  all  neutral  powers. 

A  pirate  is  usually  defined  as  hoitia  hwrnafd  generii^  bat  a 
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more  accurate  description  of  the  ofTense  of  piracy  is,  tiiat  it  li 
robbery  or  forcible  depredation  upon  the  sea,  animo  farandi. 
It  is  usually  contrasted  with  captures  jur^  beUiy  as  in  the  case 
of  United  States  v.  Klintoely  6  Wheat.  150.  The  distinction 
between  privateering  and  piracy  is  the  distinction  between 
captures  jur«  belli  under  color  of  governmental  authority,  and 
for  the  benefit  of  a  political  power  organized  as  a  government  de 
jure  or  defcLCto^  and  mere  robbery  on  the  high  seas  committed 
from  motives  of  personal  gain,  like  theft  or  robbery  on  land. 
In  the  one  instance  the  acts  committed  inure  to  the  benefit  of 
the  commissioning  power,  and  in  the  other  to  the  benefit  of  the 
perpetrators  merely.  By  the  constitution  of  the  United  StateSi 
Congress  is  authorized  to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  several  acts  of  Con- 
gress have  been  passed  upon  the  subject  from  1790  down  to 
1861:  See  Brightly's  Digest  of  U.  S.  Statutes.  Privateering, 
on  the  other  hand,  has  in  all  our  history  been  claimed  and 
defended  as  lawful  warfare  on  public  enemies.  It  is  the  sub* 
fititute  for  enormous  naval  establishments.  It  was  largely 
practiced  in  our  Bevolutionary  struggle,  is  expressly  recognized 
in  the  federal  constitution,  and  when  the  principal  maritime 
powers  of  Europe  declared  at  the  congress  of  Paris  in  1856, 
tiiat  "  privateering  is  and  remains  abolished,^'  we  refused  to 
accede  to  the  declaration;  and  the  state  papers  of  the  time, 
from  the  pens  of  General  Cass,  our  minister  to  France,  and  of 
the  late  Judge  Maroy,  then  Secretary  of  State,  contain  the  most 
unanswerable  aiguments  against  the  surrender  of  our  right  of 
privateering.  As  late  as  the  8d  of  March,  1863,  Congress  au- 
thorized the  President  to  issue  letters  of  marque  and  reprisal 
*^  in  all  domestic  and  foreign  wars." 

Thus  strongly  is  the  distinction  marked  in  our  jurisprudence 
between  piracy  and  privateering,  and  the  question  is,  to  which 
of  these  heads  this  case  belongs.  If  the  Jeff  Davis  was  not  a 
privateer,  she  was  a  pirate,  and  if  she  was  a  privateer,  she  was 
made  so  by  the  commission  she  bore.  The  legal  effect  of  that 
commission,  therefore,  must  depend  upon  the  etatua  of  the 
Southern  Confederacy.  That  it  is  a  government  de  jure,  no  man 
who  is  fiiithful  to  the  constitution  of  the  United  States  will  for 
a  moment  contend.    But  is  it  not  a  government  de  facto  t 

I  do  not  find  this  kind  of  government  sharply  defined  in  any 
writers  on  public  law;  but  I  suppose  that  any  govemmenti 
however  violent  and  wrongful  its  origin,  which  is  in  the  actual 
oxeroise  of  sovereignty  over  a  territory  and  people  laiige 
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enough  for  a  nation^  musk  be  considered  as  a  government  di 
facto.  Vattel  tells  us  that  any  nation  which  governs  itself^ 
under  what  form  soever,  without  any  dependence  on  foreign 
power,  is  a  sovereign  state.  And  our  American  ideas  will  ac- 
cept from  foreign  nations  no  other  authentication  of  the  right 
to  rule  than  the  feict  of  ruling.  General  Jackson,  in  his  mes- 
sage of  December,  1886,  in  setting  forth  the  uniform  policy 
and  practice  of  this  government  to  recognize  the  prevailing 
party  in  all  foreign  disputes,  told  Congress  that ''  all  questions 
relative  to  the  government  of  foreign  nations,  whether  of  the 
Old  or  New  World,  have  been  treated  by  the  United  States  bb 
questions  of  fact  only."  And  this  sentiment  has  been  repeated 
numberless  times  in  our  state  papers.  There  is  no  doubt,^ 
therefore,  that  the  federal  government  is  accustomed  to  con- 
cede not  only  belligerent  rights,  but  civil  authority  also,  to 
governments  de  facto. 

Nor  does  it  appear  that  an  interval  of  peace  is  essential  ta 
the  constitution  of  a  government  de  faeto^  as  was  argued.  The 
time  of  recognizing  a  new  power  is  decided  by  each  existing 
government  for  itself,  and  it  may  be  delayed  by  the  tact  that 
the  new  power  has  had  no  peace,  and  a  season  of  peace  may 
be  indispensable  also  to  consolidate  its  administration;  but 
whore,  as  here,  the  inquiry  relates  merely  to  the  existence  of 
the  new  power,  it  would  be  very  difficult  to  say  that  it  did  not 
exist  because  it  did  not  exist  in  peace.  To  make  war  is  on» 
of  the  highest  attributes  of  sovereignty,  and  quite  as  demon- 
strative evidence  of  vital  existence  as  deeds  of  peace.  The 
original  thirteen  states  confederated  in  1777,  but  did  not 
achieve  peace  until  1783,  and  during  those  six  years  were  in 
constant  war;  yet  who  doubts  now — who  ever  did  doubt — 
that  in  all  that  interval  they  were  a  government  de  factot 

The  History  of  the  Times  tells  us  how  the  so-called  gov- 
ernment of  the  Confederate  States  came  into  existence!  Cer- 
tain states  having  acceded  to  the  federal  Union  with  other 
states  under  a  constitution,  perpetual  and  irrepealable  except 
by  common  consent,  did  in  1860  and  1861,  without  the  con- 
sent of  the  other  states,  and  in  flagrant  violation  of  the  federal 
compact,  secede  from  that  federal  Union  and  confederate 
together  under  the  name  of  the  Confederate  States  of  America, 
and  set  up  over  themselves,  in  a  written  constitution,  a  general 
government,  whose  seat  or  capital  is  the  city  of  Richmond, 
and  whose  asserted  jurisdiction  is  co-extensive  with  the  terri* 
tories  of  tbje  seceded  states.    I  have  never  seen  their  ocmstita* 
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tion,  but  I  understand  it  leeembles  our  own  in  many  points, 
and  that  it  establishes  all  the  departments  and  fonctionaries 
of  a  regular  republican  government.  It  is  a  very  unquestion- 
able part  of  the  history  of  the  times  that  this  goverment  has 
carried  on  war,  offensive  and  defensive^  for  more  than  three 
years,  and  that  its  belligerent  rights  have  been  recognized  by 
the  principal  states  of  Europe,  though,  as  a  civil  power,  it  has 
not  obtained  recognition  by  any  of  the  nations  of  the  earth. 

Now,  when  we  find  such  a  government  actually  exercising 
sovereignty  over  a  territory  larger  and  a  people  more  numerous 
than  those  of  our  original  thirteen  states,  is  it  possible  that^  if 
the  status  of  that  government  must  be  declared,  anjrthing  less 
can  be  said  of  it  than  that  it  is  a  government  de  faetot 

Obvious  as  the  answer  to  this  question  may  seem  to  be,  it 
encounters,  nevertheless,  this  serious  difficulty:  if  secession 
did  not  dissolve  the  Union  as  to  the  seceded  states,  and  plaoe 
them  beyond  the  pale  of  the  constitution,  then  they  are  still 
under  the  constitution,  which,  in  its  tenth  article,  declares 
that  "  no  state  shall  enter  into  any  treaty,  alliance,  or  confed- 
eration, grant  letters  of  marque  and  reprisal,  coin  money,  emit 
bills  of  credit,"  etc.  How  can  they  heade  facto  government 
any  more  than  a  government  dejurs  under  the  constitution  of 
the  United  States?  How  can  two  sovereignties  co-exist  for  the 
same  purposes  any  more  than  two  magnitudes  can  oocupy  the 
same  space  at  the  same  time  ?  The  federal  government  and 
the  state  governments,  both  sovereign  in  their  respective 
spheres,  can  co-exist  over  the  same  people,  because  govern- 
mental purposes  and  powers  are  divided  between  them,  and 
so  long  as  they  exercise  only  the  powers  which  they  respect- 
ively iKNSsess  under  the  constitution  they  move  in  harmonious 
orbits.  Thoughtless  men  sometimes  allege  that  people  cannot 
be  subject  to  two  sovereignties,  and  thence  infer  that  state 
sovereignty  is  a  doctrine  subversive  of  the  just  authority  of  the 
federal  government;  but  if  they  would  look  upon  their  chil- 
dren, who  are  subject  to  one  sovereignty  at  home  and  to  another 
in  school,  they  would  see  the  riddle  solved,  and  would  leam 
how  governments  existing  for  different  purposes  and  clothed 
with  different  powers  may  both  be  sovereign  to  the  extent  of 
their  respective  powers  and  to  the  advantage  of  those  who  are 
subject  to  both  jurisdictions.  But  the  confederate  government 
exists  for  the  same  purposes,  within  the  seceded  states,  for 
which  the  federal  government  was  established,  and  hence  the 
inconsistency.    The  one  must  displace  the  other.     If  the  fed- 
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end  gavemmenty  who  alone  have  power  under  our  oonstitattoD 
to  issue  letters  of  marque  and  reprisal,  still  exists  in  the 
seceded  states,  however  its  functions  may  be  hindered  and 
suspended,  I  see  not  how  the  government  of  the  Confederate 
States  can  have  power  to  issue  letters  of  marque  and  reprisaL 
It  is  a  governmental  power  expressly  lodged  with  the  federal 
government,  and  unless  secession  has  had  the  effect  to  with- 
draw it,  there  it  exists  still  in  all  the  plenitude  and  exdusive- 
ness  of  the  original  grant. 

The  legal  consequences  of  secession,  in  this  particular,  have 
not  been  distinctly  and  authoritatively  declared.  Sometimes 
secession  is  treated  as  a  nullity,  and  the  acts  and  ordinances 
of  secession  are  ignored.  According  to  this  view,  the  southern 
states  are  still  integral  portions  of  the  federal  Union,  and  all 
that  has  happened  within  them  is  mere  insurrectionary  resist- 
ance of  the  constitution  and  laws  of  the  United  States.  If 
this  be  so,  it  must  follow  that  the  United  States  is  the  supreme 
government  over  the  seceded  territory,  for  its  appropriate 
purposes,  both  de  jure  and  de  faetOj — its  functions,  indeed, 
temporarily  suspended  in  certain  districts,  but  its  existence 
unimpaired.  This  view  seems  to  me  as  fatal  to  the  de  faOo 
pretensions  of  the  Confederate  States  as  to  the  rightfulness  of 
their  dominion.  Assuredly;  they  have  no  right  to  issue  letters 
#f  marque  and  reprisal  if  another  government,  clothed  with 
the  exclusive  right,  exists  among  them. 

The  other  view  of  secession  is,  that  it  was  a  revolution  which 
took  the  seceded  states  entirely  out  of  the  Union,  and  made 
them,  in  respect  to  the  federal  government,  foreign  states.  In 
the  language  of  a  distinguished  congressional  leader:  ^^  Hav- 
ing organized  a  distinct  and  hostile  government,  they  have  by 
force  of  arms  risen  from  the  condition  of  insurgents  to  the 
position  of  an  independent  power  de  faeto^ — the  constitution 
and  Union  are  abrogated  so  far  as  they  are  concerned,  and,  as 
between  two  belligerents,  they  are  under  the  laws  of  war  and 
the  laws  of  nations  alone." 

These  are  the  two  views  of  secession  on  which  the  public 
men  of  the  country  divide,  and  between  which  some  of  them 
oscillate.  Which  shall  the  judicial  mind  adopt?  I  answer, 
that  view,  if  it  can  be  ascertained,  which  the  political  depart- 
ments of  the  federal  government  have  adopted.  Not  that  the 
judiciary  is  ever,  upon  principle,  to  surrender  its  independenoe 
of  judgment  to  the  executive  and  legislative  departments,  but 
since  the  foreign  relations  of  the  federal  government  are 
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wholly  introBted  to  the  President  and  Congress,  the  jndiciarj 
mnst  accept  them  just  as  they  have  been  recognized  and 
established  by  the  President  and  Congress.  It  is  only  firom 
the  acts  and  declarations  of  these  departments  that  we  can 
know  judicially  what  governments  exist  and  what  rights  wo 
concede  to  them.  This  rule  of  decision  was  recognized  by 
Chief  Justice  Marshall  in  United  States  v.  Palmer,  8  Wheat 
684,  and  in  FosUr  y.  Nielson,  2  Pet.  807,  and  was  very  dis- 
tinctly reasserted  by  Mr.  Justice  Oner  in  the  Prize  Cases^  2 
Black,  670. 

But  even  upon  this  principle  it  would  be  yery  difficult  so  to 
generalize  the  yarious,  discrepant,  and  sometimes  inconsist- 
ent measures  that  have  been  taken  against  the  rebellion  as 
to  enable  us  to  declare  whether  the  President  and  Congress 
regard  the  seceded  states  within  or  without  the  Union.  For- 
tunately, such  a  generalization  is  not  necessary  for  the  pur^ 
poses  of  this  particular  case,  because  we  haye  a  tact  here 
which  is  decisiye  of  this  case,  however  inconclusiye  it  might 
prove  in  a  larger  application  in  connection  with  other  facts. 
I  allude  to  the  fact  that  after  the  conviction  of  the  crew  of  the 
Jeff  Davis  for  piracy  in  a  court  of  justice,  the  President  inter- 
posed and  restored  them  to  the  authorities  of  the  Confederate 
States.  The  depredations  upon  the  Enchantress,  for  which 
they  were  convicted  of  piracy,  were  the  same  in  character  and 
legal  effect  as  those  committed  against  the  John  Welsh.  The 
capture  of  one  vessel  was  no  less  piratical  than  the  other. 
Guilty  of  piracy,  the  President  might  have  pardoned  them  for 
reasons  of  state,  but  he  did  not, — he  treated  them  as  public 
enemies,  and  thus,  in  this  instance,  recognized  the  belligerent 
rights  of  the  power  that  sent  them  forth,  and  the  validity 
of  the  commission  under  which  they  sailed.  No  declaration 
could  be  more  emphatic  that  they  were  not  pirates,  and  be- 
cause it  came  from  that  department  to  whom  it  is  our  duty  to 
look  for  a  definition  of  our  relations  with  all  surrounding 
powers,  whether  friends  or  enemies,  we  accept  it  and  follow  it 
instead  of  the  judicial  proceeding  which  resulted  in  the  con- 
viction of  piracy. 

I  am  very  far  from  wishing  to  deduce  too  large  inferences 
from  this  executive  act,  and  am  careful  to  make  no  general 
application  of  it.  I  would  not  infer  from  it  alone  that  the 
President  meant  to  recognize  the  Southern  Confederacy  even 
as  a  government  de  factOf  nor  that  he  considered  secession  a 
revolution  that  placed  the  states  outside  of  the  Union,  and  I 
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haTe  no  doubt  that  as  a  measure  of  policy  it  was  dictated  hy 
motives  of  prudence  and  humanity;  but  in  its  bearing  upcn 
this  particular  case  I  cannot  doubt  that  it  was  a  recognition 
of  the  authority  under  which  the  Jeff  Davis  sailed.  If  all 
other  vessels  sailing  under  the  same  authority  should  be  con* 
sidered  piratical, — nay,  if  this  very  cruiser  should  hereafter  be 
so  considered  and  treated, — yet,  for  the  time  present,  and  as 
to  the  transaction  now  under  investigation,  I  must  regard  the 
capture  of  the  John  Welsh  as  a  capture  jure  beUiy  and  not 
piraticaL  That  deference  which  is  due  to  the  constituted  au- 
thorities of  the  country  demands  this  conclusion.  And  the 
reasonings  of  the  supreme  court  of  the  United  States  in  the 
Prize  CaeeSf  2  Black,  670,  of  this  court  in  Monongahela  Ins,  Co. 
V.  CheeUry  43  Pa.  St.  492,  and  of  the  supreme  court  of  Massa- 
chusetts in  Dole  v.  New  England  Ins.  Co.^  6  Allen,  873,  as  well 
as  the  debates  in  the  House  of  Lords  upon  the  President's 
proclamation  of  blockade  of  the  19th  of  April,  1861,  as  given 
in  the  notes  to  Lawrence's  last  edition  of  Wheaton's  Interna- 
tional Law,  pp.  248-253,  all  tend  to  support  this  conclusion. 

That  I  may,  if  possible,  preclude  all  misunderstanding,  I 
repeat  that  I  do  not  place  this  conclusion  upon  the  evidence  of 
the  recognition  by  our  government  of  the  general  belligerent 
rights  of  the  Confederate  States,  much  less  upon  my  own  pri- 
vate views  of  the  effect  of  secession,  which  I  have  not  under- 
taken to  set  forth  in  this  opinion,  nor  upon  those  of  any  member 
of  this  bench;  but  I  place  it  upon  the  deliberate  and  well-con- 
sidered act  of  the  President  in  exchanging  the  crew  of  the  JefiF 
Davis  as  prisoners  of  war, — an  act  which,  whatever  its  general 
effect,  carries  conviction  to  my  judicial  understanding  that 
that  crew  must  in  this  case  be  regarded  as  privateers,  and  not 
as  pirates,  and  hence  that  the  loss  of  the  John  Welsh  was  a 
'^  capture,"  within  the  excepting  clause  of  the  policy,  and  not 
a  loss  by  '^  pirates,  rovers,  and  assailing  thieves." 

The  judgment  is  affirmed. 


Thokpsoit,  J.,  ooncaning,  Had:  "I  had  prepared  an  opinion  in  tbii  oaae^ 
ooming  to  the  aame  conclasioa  with  the  chief  justice;  bat  his  opinioB  oo?en 
the  whole  ground  taken  by  me,  and  his  presentation  is  so  much  more  aatia- 
factory,  that  I  forbe&r  doing  more  than  giving  my  concurrence  in  bia  opinioa 
and  his  conclusions.  ** 

Stbono,  J.y  while  concurring  in  the  affirmance  of  the  judgment^  WM  nol 
prepared  to  adopt  all  the  reasons  assigned  by  the  other  judges  therefor.  After 
stating  the  case,  he  said  that  the  question  for  determination  was  whether  the 
toes  of  iho  vessel  was  a  loss  by  piracy  or  a  loss  by  capture,  within  the  meaa* 
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bg  of  the  polity.  He  then  said,  that  while  the  aeizare  of  the  vesael,  m 
■tatedy  was  an  undoubted  act  of  ^raoy  nnder  the  acta  of  Congress,  and  poaal- 
blj  by  the  law  of  nations^  this  fact  alone  woold  not  answer  the  question,  for 
if  the  loss  was  cansed  by  seinre  or  eaptoroi  it  wonld  not  matter  whether  the 
eaptore  was  lawfol  or  unlawful,  made  by  a  recognized  belligerent  Jure  belii,  or 
made  without  any  legitimate  authority,  or  eren  by  a  pirate,  as  the  defendants 
had  exempted  themselves  in  the  policy  from  loss  by  capture  of  any  descrip- 
tion, though  it  might  be  called  by  another  name;  dting  2  Amould  on  Insur- 
ance, 808;  Marshall  on  Insurance,  394.  It  is  not  the  character  of  the  agents 
but  the  nature  of  the  thing  done,  which  determines  whether  the  act  is  a  cap- 
ture: Doie  ▼.  New  England  MuL  Ins,  Co.,  6  Allen,  373»  and  cases  cited.  These 
cases  show  that  this  word  "  capture  "  means  any  forcible  taking  out  of  the  pos- 
session of  an  owner,  whether  lawful  or  not,  by  whomsoever  the  act  is  com- 
mitted, and  that  it  includes  a  piratical  taking  as  well  as  one  made  by 
a  government,  or  Jure  helU,  Assurers  have  been  held  liable  when  the  taking 
was  not  by  a  government  either  de/ado  or  dejure,  nor  by  any  belligerent,  and 
it  has  even  been  held  not  essential  to  a  capture  that  the  taking  should  be  by 
external  force:  ItcOargo  v.  New  OrUama  Ins,  Co,,  10  Rob.  (La.)  202,  where  the 
loss  of  a  slave  cargo  by  insurrection  of  the  slaves  was  held  to  be  covered  by 
an  insurance  against  capture.  Powell  v.  Hyde,  6  EL  &  B.  607,  was  a  case  in 
which  a  British  vessel,  insured  against  various  losses,  but  excepting  capture 
and  seizure^  was  passing  a  Russian  port  (there  being  no  war  between  Great 
Britain  and  Russia),  when,  for  the  purpose  of  detaining  the  vessel,  a  gunshot 
was  fired  toward  her,  which  struck  and  sunk  her.  Tins,  though  an  illegal 
seizure,  since  the  arrest  was  not  warranted,  was  still  held  within  the  excep- 
tion. And  in  Kkinwon  v.  Shepard,  6  Jur.,  K.  S.,  863,  the  taking  of  a  vessel 
by  mutinous  coolie  passengers  was  held  a  capture,  Lord  Campbell  in  that  case 
saying  that  the  exception  would  extent  beyond  war  risks  and  belligerent  seiz- 
ure, and  even  to  a  capture  and  seizure  by  pirates.  Judge  Strong  therefore 
held,  that  though  this  seizure  amounted  to  a  piracy  under  the  acts  of  Congress, 
the  underwriters  were  liable,  for  they  undertook  against  such  piracies  only  as 
were  not  captures.  He  then  referred  to  the  state  of  the  times,  and  said  that 
the  confederate  government,  so  called,  carrying  on  the  war  as  it  did,  and  ex- 
ercising the  jurisdiction  and  doing  all  the  acts  of  a  legitimate  government, 
while  it  certiUnly  was  not  a  government  de  jure^  as  certainly  did  exist  as  a 
government  de/acto.  And  he  continues,  that  while  it  can  make  no  difference 
whether  the  seizure  was  made  by  a  recognized  government  or  not,  it  must 
most  certainly  be  held  that  if  it  was  done  under  authority  of  a  de/acto  gov- 
ernment^  it  was  a  capture  within  the  meaning  of  defendant's  policy,  and  hence 
a  risk  which  they  did  not  assume. 

Read,  J.,  concurring,  said  that  the  authorities  cited  on  the  questions  in- 
volved do  not  govern  the  present  case,  because,  while  they  determined  the 
law  between  nations,  snd  between  legitimate  governments  and  their  rebellious 
subjects  or  citizens,  the  case  at  bar  arose  between  a  parent  government  and 
a  rebellious  portion  of  it.  He  claimed  that  the  so-called  Southern  Confed- 
eracy was  no  government,  and  its  followers  were  merely  traitors,  and  those 
committing  depredation  on  the  high  seas  were  pirates;  and  the  fact  that 
exchanges  of  prisoners  were  made  did  not  amount  to  a  recognition  of  the 
Southern  Confederacy  as  a  government  de/aeto  or  dejure.  Still,  as  concerns 
this  policy  of  insurance,  he  said  the  word  "pirates,"  as  used,  was  evidently 
meant  in  the  sense  known  to  the  commercial  world,  and  in  that  sense  such 
oaptors  as  took  this  vessel  would  not  be  held  to  be  pirates,  and  the  taking  cA 
the  vessel  would  therefore  be  within  the  exception  of  capture.' 
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Aoinw;  J.,  alio  rendarBd  a  oonciiniiig  opinkm.  After  itatfaig  the  ImH 
Im  Bald  that  two  quastioiiB  would  arise:  1.  Whether  the  letters  of  marqpM  of 
the  Jeff  BavJa  and  the  nature  of  the  war  in  which  she  waa  engaged  diraat 
these  acts  of  their  piratical  character;  2.  Whether  it  was  a  captore 
the  tme  meaning  of  this  term  as  nsed  in  the  policy. 

The  act  of  capture  of  the  John  Welsh  was  not  divested  of  its 
character  by  the  comsussion  nnder  which  the  Jeff  Davis  sailed,  for  the 
that  the  letters  of  marqne  from  the  Soathem  Confederacy  would  not  protect 
from  a  oonviction  for  piracy,  this  latter  having  been  judicially  determined 
by  the  conviction  of  the  crew  of  the  Jeff  Davis  for  piracy,  llie  reason  for 
this  is  that  the  confederate  government  was  not  and  oonld  not,  by  the  United 
States,  be  considered  either  a  de  /ado  or  de  jure  government.  Judge  Agnew 
then  proceeded  to  define  de  /ado  governments  in  extenao,  and  to  review  the 
past  and  present  itahu  of  the  federal  and  so-called  confederate  govemmenti. 
He  held  with  some  of  the  other  judges  that  the  fact  of  exchanging  the  crew 
«f  the  Jeff  Davis  as  prisoners  of  war  was  no  recognition  of  the  Confederacy 
as  a  government^  and  stated  his  reaoomi  therefor.  He  further  held  that»  until 
aocompUshed  revolution,  neither  the  President  nor  Congress  oonld  change 
the  etaiua  of  rebels  as  a  portion  of  the  people. 

As  to  the  second  question.  Judge  Agnew  said  that  while  the  oommissifln 
«f  the  Jeff  DaviB  could  not  be  used  to  characterize  the  capture  as  an  act  Jure 
beUif  yet  it  might  be  used  to  give  character  to  the  act  as  a  capture  within  the 
meaning  of  the  policy.  The  vessel  acted,  not  as  a  freebooter,  but  under  a 
eommission  to  capture  vessels  of  one  government  only,  whom  they  dedarsd 
to  be  their  enemies.  He  then  defined  piracy  in  the  same  terms  as  did  the 
chief  justice.  He  also,  following  Bead,  J.,  referred  to  the  commercial  nature 
of  the  instrument,  and  the  effect  of  that  fsuct  in  construing  a  poUcy*  He 
then  said  that,  in  a  foreign  jurisdiction,  judgment  would  have  been  rendered 
as  though  the  capture  had  been  made  by  a  regularly  organized  privateer. 
He  also  cited,  as  an  authority  in  point.  Dole  v.  New  England  MuL  /m.  Ob.,  d 
Allen,  373.  For  these  reasons,  he  concurred  in  the  afi&rmance  of  the  Judg- 
ment, holding  that  the  exception  in  the  policy  was  intended  to  eover  a  case 
of  capture  in  the  nature  of  an  act  of  warfare,  but  not  on  the  ground  that  the 
capture  itself  was  an  act  jure  belU, 

Thb  primoipal  0A8B  WAS  GTRD  in  Mouran  v.  /ns.  Co.,  6  WalL  16^  as  aa 
authority  fully  discussing  the  proposition,  whether  capture  by  a  confederate 
privateer  was  a  loss  by  "piracy  "  within  the  meaning  of  that  word,  or  was  a 
loss  by  '*  capture  "  within  the  exception  thereof  in  an  insurance  polity. 


SCHOFIELD   V.    FeBBEBS. 

[47  PBKirSTLVAKIA  STATI,  19^1 

Ix  Aonoir  oh  Oasb  job  Malioious  PBoeKCunoN,  evidence  that  a  criminal 
prosecution  was  commenced  for  the  purpose  of  obtaining  possession  and 
ownership  of  personal  property  alleged  to  have  been  stolen  is  proof  of 
want  of  probable  cause,  and  consequently  of  malice. 

Ih  AcnoH  roB  Malicious  Pbosecution,  Want  ov  Pbobablb  Caitsb  n 
EviDBNOS  or  Maligs  only,  and  must  therefore  be  referred  to  the  jury 
for  decision  as  to  the  existence  of  malice;  and  an  instruction  to  the  jury 
that  if  there  was  not  probable  cause  the  plaintiff  ahoold  reoover  is 
error. 
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Im  Aanas  loa  Malicious  Fbobboutxon  in  lumng  comimmotd  and  maia- 
tiined  a  orimiiial  proeeoation  for  the  alleged  theft  of  certain  property, 
the  record  of  a  replevin  eoit,  brought  sabseqnently  to  the  criminal 
proaecation  for  the  aame  property,  is  not  admiasible  to  ahow  a  former  re- 
covery, nor  in  ndtigatiaa  of  damages. 

Action  on  the  case  for  damages  for  malicious  prosecution^ 
in  having  commenced  and  maintained  a  criminal  prosecution 
for  the  alleged  theft  of  certain  property.  Subsequent  to  the 
arrest  of  the  plaintiff  herein,  the  prosecutor,  and  defendant 
herein,  offered  to  withdraw  the  prosecution  if  plaintiff  would 
execute  a  bill  of  sale  for  the  property,  which  he  did.  The 
prosecution,  howeyer,  was  not  withdrawn,  but  was  proceeded 
with,  and  resulted  in  a  verdict  of  not  guilty.  Plaintiff  then 
brought  replevin  for  the  property,  and  recovered  the  possession 
thereof.  This  action  was  then  brought,  to  which  the  defendant 
pleaded  probable  cause.  He  also  offered  in  evidence  the  rec» 
ord  in  the  replevin  suit  to  show  former  recovery  and  in  miti- 
gation of  damages.  The  court  refused  to  admit  the  record. 
The  remaining  facts  appear  in  the  opinion. 

Oeorge  H.  EarUy  for  the  plaintiff  in  error. 
Henry  T.  Kingy  for  the  defendant  in  error. 

By  Court,  Strong,  J.  That  to  maintain  an  action  on  the 
case  for  a  malicious  prosecution,  both  want  of  probable  cause 
for  the  prosecution  and  malice  in  the  defmdant  must  be 
affirmatively  shown,  is  familiar  doctrine.  Whether  there  was 
probable  cause  is  a  mixed  question,  partly  for  the  court  and 
partly  for  the  jury.  The  court  must  determine  what  it  is, 
but  the  jury  must  find  the  facts  which  are  material  to  the 
question.  When  the  &cts  are  controverted,  and  in  some  cases 
where  the  actual  belief  of  the  prosecutor  enters  into  the  con- 
sideration of  the  question,  a  court  can  do  no  more  than  define 
what  constitutes  probable  cause,  and  submit  to  the  jury  to 
find  whether  the  constituents  of  it  have  been  proved,  or  rather 
whether  it  has  been  shown  that  those  facts  were  wanting 
which  the  law  declares  to  be  essential  to  justify  a  prosecu- 
tion. This  course  appears  to  have  been  pursued  in  the  pres- 
ent case.  The  jury  were  instructed  what  the  law  declares 
probable  cause  to  be,  and  instructed  rightly;  and  then  they 
were  directed  to  inquire  whether  the  defendant  had  such 
cause  for  instituting  the  prosecution  of  which  the  plaintiff 
complained.  Certainly,  under  the  evidence  as  it  is  certified 
to  us,  it  was  not  for  the  court  to  say  there  was  probable  cause 
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for  the  prosecution.  The  doubt,  if  any,  is  rather  whether  the 
direction  should  not  have  been  given  that  if  the  facts  of  which 
there  was  evidence  were  proved,  they  established  the  non- 
existence of  any  probable  cause.  It  is  difficult  to  see  where 
there  was  a  deceptive  appearance  of  guilt  arising  from  facts 
and  circumstances  misapprehended  or  misunderstood  by  the 
defendant,  so  as  to  produce  belief  in  his  mind  of  the  plain* 
tifif's  guilt,  whatever  may  have  been  the  impression  made  on 
the  minds  of  others  not  so  well  informed.  And  if  the  prose- 
cution was  commenced  as  a  means  of  obtaining  possession 
and  ownership  of  the  horse  alleged  to  have  been  stolen,  of 
which  there  was  considerable  evidence,  it  will  not  do  to  say 
that  want  of  probable  cause  for  it  was  not  made  out:  Prough 
V.  Entriken^  11  Pa.  St.  81.  The  second,  third,  and  fourth  as- 
signments of  error  cannot  be  sustained. 

But  the  court  instructed  the  jury  that  if  there  was  not  prob- 
able cause,  they  should  find  for  the  plaintiff.  This  was  leav- 
ing out  of  view  the  second  essential  to  the  maintenance  of  such 
an  action,  namely,  whether  the  prosecution  was  instituted 
maliciously,  a  question  always  for  the  jury,  and  one  which 
must  be  proved  affirmatively  to  entitle  the  plaintiff  to  a  ver- 
dict. It  is  true  that  want  of  probable  cause  is  evidence  of 
malice,  but  it  is  not  malice  itself.  It  is  to  be  submitted  to  the 
jury,  for  them  to  draw  the  proper  inference.  This  appears  to 
be  almost,  if  not  quite,  the  universal  rule.  How  a  criminal 
prosecution  can  be  without  malice  when  it  is  instituted  with- 
out probable  cause;  how  it  can  have  originated  from  any  other 
than  bad  motives,  which  the  law  denominates  malice, — is  not 
very  apparent  in  most  cases;  yet  the  authorities  uniformly 
hold  that  absence  of  probable  cause  is  only  evidence  of  malice. 
It  has  not  the  force  of  a  legal  conclusion,  and  therefore  the 
existence  of  malice  is  a  fact  to  be  found  by  a  jury.  It  is  true^ 
there  are  certain  things  which,  if  proved,  the  law  declares  to 
be  conclusive  evidence  of  malice,  but  mere  want  of  probable 
cause  is  not  one  of  them.  If  a  prosecution  be  instituted  for 
tlie  purpose  of  extorting  money  or  other  property,  the  law  im- 
plies malice:  Prough  v.  Entrikeny  11  Pa.  St.  81;  and  if  in  this 
case  the  prosecution  against  the  plaintiff  below  was  begun  or 
continued  to  obtain  a  title  to  the  horse  alleged  to  have  been 
stolen  by  him,  that  fact  was  conclusive  evidence  of  malice, 
which  the  jury  were  bound  to  receive  as  such.  Still,  it  was 
for  them  to  find  whether  such  was  the  motive  for  the  prosecu- 
tion.   This  seems  to  have  been  inadvertently  overlooked  in  the 
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ehaigOy  T017  probably  beoauBe  the  contest  on  the  trial  wai 
mainly  over  the  qnestion  whether  there  was  probable  cause  for 
the  prosecution.  For  this  reason  the  judgment  must  be  re- 
Tersed.  The  record  is  very  meager.  If  we  had  the  case  before 
UB  as  it  probably  appeared  at  the  trial,  with  the  remarkable 
bill  of  sale  obtained  from  the  plaintiff  below  while  he  was  im- 
prisoned,  and  with  the  whole  of  the  charge  as  deliyeredi  this 
apparent  error  might  prove  unreal;  but  looking  at  the  record 
as  it  stands,  there  was  error. 

The  rejection  of  the  record  of  the  replevin  in  the  district 
court  was  entirely  correct.  It  was  for  a  different  cause  of  ao- 
tion.  All  that  the  plaintiff  could  have  recovered  in  that  suit 
was  the  value  of  the  horse,  and  damages  for  taking  him,  in« 
creased  perhaps  by  the  circumstances  which  accompanied  the 
taking.  He  could  have  recovered  nothing  for  the  personal  in- 
jury to  the  plaintiff.    This  is  an  action  for  a  personal  wrong. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Thompson,  J.,  was  absent  at  niH  prius  when  this  case  was 
argued. 

What  NioBaaABT  to  lUnrrvKAKCK  ow  Aonoir  loa  BLujoioub  Pboo- 
cunoif ,  md  rales  as  to  probable  cause  and  malios^  and  proof  thereof:  See  the 
Bote  to  Frowmtm  ▼.  Smith,  12  Am.  Dec  265-268|  and  see  Parker  ▼.  Hmikig* 
«D%  66  Id.  466^  and  BairtkU  ▼.  Bnmm,  76  Id*  676»  and  netsb 
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147  Pbnkbtltaiha  State,  211] 
BuBsnr  loa  Stat  of  BxBcunoir  m  JuDomsT  vob  Abk»ab»  oy  GROuirD- 
BBiiT,  who»  after  the  ezpiratioa  of  the  stay  and  Judgment  upon  his  re- 
oognisanoe  of  bail»  pays  the  debt»  interest^  and  oosts>  and  obtains  aa 
assignment  of  the  original  judgment  from  the  plaintiff's  attorney,  is  not 
thereby  entitled  to  priority  over  a  judgment  afterwards  obtained  by  the 
same  plaintiff  for  arrears  of  rent  subsequently  aocrued. 

WSSTHXR  AtTOBNXT  AT  LaW  HA8  POWXB  AITBB  OBTADmo  JUBOIOBT  TO 

Assign  It,  quart, 

Attorxkt  at  Law  has  No  Powxb  aitxs  Jusomxht  to  Makb  Such  As- 
sioNMXNT  OF  It  to  ons  who  pays  it  because  he  must  do  so  as  wiU  can* 
tinue  the  judgment  to  the  prejudice  of  his  client's  rights  in  other 
respects. 

AasiONMETr  of  Judomxht  vob  Abbbabs  of  Gbouhd-bbnt,  by  attorney 
who  lias  obtained  it»  to  a  surety  for  stay  of  execution  who  has  paid  the 
judgment  upon  his  recognizance  of  bail,  will  not  of  itself  interfere  with 
the  claim  of  the  ground-rent  owner  to  the  proceeds  of  the  sheriff's  sale  ol 
the  real  estate  bound,  for  his  right  takes  effect  by  relation  back  to  the 
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diteof  thedaedby  wfaiohtliare&tWMreMnred.  To  gwra  the  jwdgiawl 
Mrignin!  priority^  there  imut  be  an  estoppel  by  agreement  to  gnanntao 
il^  or  some  stipalation  to  postpone,  for  while  the  assignment  may  import 
wammty  of  title^  it  is  not  a  goaranty  of  oolleetion,  or  of  the  licni  as  pri- 
mujf  bat  only  of  a  sound  debt^  unimpaired  by  seoret  defenaea^  paymant^ 
or  other  matter  which  would  render  it  invalid. 

Appxal  from  decree  of  distribution  of  ftind  raised  by 
sheriff's  sale.    The  facts  are  stated  in  the  opinion. 

/•  Cooke  Longatrethf  for  the  appellant. 
A.  8.  Leichworihj  for  the  appellees. 

By  Court,  Agnew,  J.  Fassitt's  heirs,  being  the  owners  of  a 
ground-rent,  obtained  judgment  in  coTenant  against  John  W. 
Middleton  for  arrears  of  ground-rent  accruing  during  several 
years.  Nathan  Middleton  became  bail  for  stay  of  execution 
in  this  judgment.  After  the  stay  expired  Fassitt  obtained 
judgment  against  Nathan  Middleton  upon  his  recognizance  of 
bail,  and  on  the  27th  of  June,  1862,  Nathan  paid  the  amount 
of  the  debt,  interest,  and  costs,  and  procured  the  original 
judgment  against  John  W.  Middleton,  to  be  marked  to  his  use 
by  the  plaintiff's  attorney.  In  the  mean  time  further  arrears 
of  ground-rent  had  accrued  to  the  plaintiff,  and  judgment 
obtained  therefor  against  John  W.  Middleton.  The  auditor 
reports  no  facts  to  show  that  Nathan  Middleton  bargained  fixr 
an  assignment  of  the  judgment,  or  that  any  new  consideration 
arose  between  him  and  the  Fassitts  to  support  an  assignment. 
It  is  true  that  the  auditor,  after  finding  the  fisu^ts,  speaks  ar" 
guendo  of  the  Fassitts  having  chosen  to  sell  the  judgment  to 
Nathan  Middleton,  and  mark  it  to  his  use,  and  thereby  to 
assign  it;  and  that  all  their  rights  passed,  including  the  right 
to  be  preferred  as  claimants  in  the  fund. 

In  so  stating,  it  is  manifest  he  was  declaring  his  legal  conclu- 
sions, not  the  facts  derived  from  the  evidence.  The  {suds  of 
the  case  present  simply  the  payment  of  the  judgment  against 
the  bail  for  stay  of  execution,  entering  satisfaction,  and  there- 
upon the  marking  of  the  original  judgment  by  the  plaintiff's 
attorney  for  the  use  of  the  bail. 

The  judge  in  the  court  below  placed  considerable  stress  on 
the  ground  that  an  attorney  has  no  power  to  assign  his  client's 
judgment  Clearly,  he  has  no  power  after  judgment  to  make 
such  an  assignment  of  it,  to  one  who  pays  it  because  he  is 
liable  to  pay,  as  will  continue  the  judgment  to  the  prejudice  of 
his  client's  rights  in  other  respects:  CampbelP$  Appeal^  29  Pa. 
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8t.  401  [72  Am.  Dec.  641];  Staekhauee  v.  (yHara,  14  Id.  89. 
How  far  he  may  transfer  it  by  marking  it  to  the  nse  of  the 
bail  who  pays  it,  bo  as  to  enable  the  bail  to  proceed  against  hia 
principal  for  the  purpose  of  reimbursing  himself,  it  is  not  neces- 
sary to  decide.  Qranting  that  he  may  do  so,  this  alone  would 
not  interfere  with  the  claim  of  the  ground-rent  owner  to  the 
fund,  for  his  right  takes  effect  by  relation  back  to  the  date  of  the 
deed  by  which  the  rent  was  reserved.  The  marking  of  the  judg- 
ment to  the  use  of  the  bail  in  order  to  overreach  the  claim  of  the 
ground-rent  owner  must  be  accompanied  by  another  incident, 
to  wit,  that  of  estoppel;  for  the  judgment  being  posterior  in 
right  to  the  ground-rent,  the  owner  of  the  latter  can  only  be 
postponed  by  some  act  which  led  the  assignee  of  the  judgment 
to  rely  on  it  in  confidence  to  secure  the  payment  of  the  subject 
of  the  assignment  This  could  only  be  by  an  express  agree- 
ment to  guarantee,  or  some  stipulation  requiring  postponement 
in  order  to  effectuate  its  purpose.  While  every  assignment 
imports  a  warranty  of  title,  and  that  the  assignor  has  done  no 
act  to  defeat  recovery,  it  does  not  imply  a  guaranty  of  collec- 
tion or  of  the  lien  as  primary.  If  there  be  no  fraud  or  mis- 
representation as  to  its  priority  of  lien,  certainly  an  assignor 
is  not  to  be  held  by  reason  of  his  assignment  to  have  under- 
taken that  the  judgment  is  prior  to  all  other  liens.  He  is  only 
responsible  for  the  sale  of  a  sound  debt,  unimpaired  by  secret 
defenses,  payment,  or  other  matter  which  would  render  it  in- 
valid. But  certainly,  as  himself  the  holder  of  a  prior  encum- 
brance of  record,  independent  of  the  subject-matter  assigned, 
there  can  be  no  legal  presumption  or  equitable  estoppel  which 
can  hold  him  liable  to  be  postponed  upon  his  superior  lien,  as 
in  this  case,  without  any  new  consideration  or  express  con- 
tract. 

We  have  the  benefit  of  a  decision  upon  this  principle  in  two 
cases  much  stronger  than  the  one  before  use.  A  mortgagee 
held  seven  bonds  payable  annually  in  succession  secured  by 
one  mortgage.  He  assigned  the  first  four,  retaining  the  three 
last  due.  The  mortgaged  premises  being  sold  at  sheriff's  sale 
for  less  than  the  whole  amount  of  the  mortgage  debt,  it  was 
held  that  the  assignor  was  entitled  to  come  in  upon  the  fund 
pro  rata  with  his  assignees,  there  being  no  guaranty  in  fact, 
and  the  law  implying  none  by  the  assignment:  Donley  v.  Hayt^ 
17  Serg.  &  R.  400.  In  the  next  case  the  mortgagee  assigned 
three  out  of  seven  bonds,  secured  by  the  mortgage  with  a 
guaranty  of  payment,  the  mortgage  not  then  being  recorded. 
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He  afterwards  put  his  mortgage  upon  leoordi  and  then 
assigned  the  remaining  four  bonds.  The  court  below  held 
the  mortgage  to  be  a  security  for  all  the  bonds,  and  distributed 
the  proceeds  of  the  sale  of  the  mortgaged  premises  among  all 
the  bond-holders  pro  rata.  This  was  affirmed:  Betz  y.  Oreen^ 
1  Penr.  &  AV.  280.  These  caser  have  been  reaffirmed  in  Han- 
cocVs  Appeal f  34  Pa.  St.  165. 

As  long  ago  as  the  case  of  Cummingi  v.  Lynn^  1  Dall.  444, 
it  was  held  that  "the  covenant  implied  by  the  word  ^assigned' 
extends  only  to  this,  that  the  assignee  should  receive  the 
money  from  the  obligor  to  his  own  use;  and  if  the  assignor 
should  receive  it,  then  he  would  be  liable  over  for  if  See 
also  EUiot  V.  Miller^  Addis.  269;  Fcltoell  v.  Beavan^  18  Serg.  &  R. 
811,  316. 

From  these  principles  it  will  be  seen  that,  admitting  the 
power  of  the  attorney  to  mark  the  judgment  for  the  use  of  the 
bail,  upon  his  making  a  voluntary  payment  of  the  debt,  there 
is  no  legal  effect  to  be  attributed  to  the  act  of  assignment, 
which  can  be  presumed  to  run  back  to  the  distinct  and  inde- 
pendent claim  of  the  plaintiff  in  the  judgment  upon  the  reser- 
vation in  the  ground-rent  deed,  and  postpone  this  superior 
to  that  of  the  judgment  thus  assigned. 

The  judgment  of  the  court  below  is  thereforo  affirmed. 

Strgno,  J.,  did  not  sit  in  this  cause. 


Assignment  oy  JuDOimrr  bt  AnoBVsri  See  Hnd  t.  Qtrmk,  12  Am. 
Dec.  577,  and  note  689;  Bwmt.  McCMm^  81  Id.  €06|  and  OamfbOCt  Appet^ 
72  Id.  641,  iDd  note. 


MoCaRTT  V.   KiTOHBNMAN. 

[47  PIVNBTLTANIA  STATB,  2B8.] 

lUoBT  TO  UsB  Allxt  RiTNNiNa  BBTWXBH  Two  LoTs  OF  Lajts^  and  from  one 
street  to  another,  and  between  other  lote  of  land,  anch  alley  haviag  been 
dedicated  to  the  nae  of  lot-owners  by  a  former  owner  of  the  property, 
constitatefl  an  easement  which,  if  continnoos,  will  not  be  eztingaiahed 
by  merger  of  the  title  of  the  said  two  lots  in  one  owner,  bnt  wiU  pass  to 
purchasers  and  holders  of  other  lots  npon  the  aUey ;  and  the  pnrohase'r  ol 
snch  two  lots  wiU  have  no  right  to  dose  the  alley,  though  the  measure- 
ments in  his  deeds  extend  to  the  center  of  the  aUey,  and  embraoe  the 
whole  of  it  between  his  lots;  but  the  consent  of  aU  the  ownen  ol  loAi 
boonding  on  it  will  be  necessary  to  authonze  it  to  be  closed. 

Trespass  on  the  case.    The  opinion  states  the  facts. 
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/.  P.  (yNM  and  WiUiam  X.  Eini,  for  the  plaintiff  in  error. 
A.  8.  Letehwarthf  for  the  defendant  in  error. 

By  Court,  Bead,  J.  A  four-foot-wide  alley  had  been  laid 
out  in  1831  by  the  owner  of  the  whole  ground  through  which 
it  ran,  from  Fourth  Street  to  Charlotte  or  Pink  Street^  for  the 
aooommodation  of  the  lots  on  its  north  and  south  sides.  It 
tras  distinctly  recognized  as  an  existing  alley  in  a  deed  fii>m 
Samuel  Paynter  (the  original  owner  of  all  the  ground)  and 
wife  to  John  Fitzgerald,  dated  the  19th  of  July,  1831,  and  duly 
tecorded,  conyeying  the  lot  on  its  north  side  to  Fitzgerald,  he 
twing  then  the  owner  of  the  lot  at  the  northeast  comer  of  Master 
«nd  Fourth  streets,  over  the  northern  part  of  which  this  alley 
tras  extended  into  Fourth  Street.  The  defendant  below  de- 
rived his  title  to  the  two  lots,  conyeyed  to  him  by  Robert 
Scott,  administrator  of  David  Scott  and  John  Scott,  from  Fitz- 
gerald, under  whom  his  grantors  claimed.  In  1843  David 
ficott  and  John  Scott  purchased  the  large  lot  on  Fourth  Street, 
extending  through  to  Charlotte  Street,  on  the  north  side  of 
this  alley,  and  in  1844  the  lot  on  the  northeast  comer  of 
Fourth  and  Master  streets,  fourteen  feet  front  on  Master  Street 
l>y  fifty  feet  in  depth  on  Fourth  Street  The  title  to  the  lot  of 
the  plaintiff  below  was  also  deduced  from  Samuel  Paynter  to 
David  Scott,  who  purchased  it  from  Ann  Nice,  to  whom  it  had 
lieen  conyeyed  by  Sheriff  Porter,  by  deed  dated  the  25th  of 
July,  1844,  having  been  sold  by  him  as  the  property  of  John 
Citzgerald. 

Upon  the  lot  at  the  northeast  comer  of  Fourth  Street  there 
was  at  the  time  of  the  purchase  by  the  Scotts  a  two-story  brick 
tnessuage  or  tenement,  with  a  two-story  brick  kitchen;  and 
there  appears  also  to  have  been  at  the  time  of  its  purchase  by 
them  a  messuage  or  tenement  on  the  lot  to  the  east  of  it,  which 
is  the  one  owned  by  the  plaintiff.  After  the  purchase  by  the 
43cotts  of  the  comer  lot,  and  of  the  lot  on  the  north  side  of  the 
sdley,  it  would  appear  that  they  erected  on  the  north  lot  a 
three-story  double  brick  messuage,  which  extended  in  its  sec- 
^md  and  third  stories  upon  the  south  and  comer  lot  the 
distance  of  eight  feet,  making  the  front  on  Fourth  Street 
twenty-three  feet  two  and  a  half  inches. 

David  Scott  having  died,  by  an  order  of  the  orphans'  court 
fcr  the  city  and  county  of  Philadelphia  the  undivided  moiety 
«f  the  decedent  in  these  three  lots  was  sold  at  public  sale  on 
the  18th  of  October,  1859;  and  the  surviving  brother  sold  his 
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inteieBt  at  the  same  tim6|  the  porohaser  thus  obtaining  title 
for  the  whole.  The  defendant  purchased  the  north  lot  and 
the  comer  lot  described  as  No.  1,  but  with  separate  descrip- 
tions and  a  nota  bene^  showing  the  manner  in  which  the  three- 
story  messuage  was  extended,  as  above  stated,  eight  feet  on  the 
comer  lot  on  the  south.  The  plaintiff  purchased  the  lot  to  the 
east  of  the  comer  lot,  described  as  No.  2,  containing  in  front, 
on  said  Master  Street,  fourteen  feet,  and  extending  of  that 
width  in  depth  forty-eight  feet  to  a  four-foot-wide  alley. 

It  is  clear,  therefore,  that  both  parties  purchased  tiiese  lots 
with  a  full  knowledge  that  there  was  a  four-foot-wide  alley 
running  from  Fourth  to  Pink  street,  laid  out  by  the  owner  of 
the  whole  ground  twenty-eight  years  before,  and  recognised 
in  the  deeds  which  formed  the  muniments  of  their  title,  and 
by  the  archway  made  by  the  Scotts,  and  which  neither  they 
nor  any  other  person  could  close  or  obstruct  without  the  con- 
sent of  all  the  owners  of  the  lots  bounding  on  it.  The  ob- 
struction complained  of  being  a  gate  put  upon  the  Fourth- 
street  end  of  the  alley  by  the  defendant,  shows  it  was  in  use 
when  the  Scotts  were  the  owners  of  the  three  lots,  and  thai 
they  never  pretended  to  have  a  right  to  close  it.  The  plain- 
tiff purchased  with  his  lot  the  right  to  use  this  alley,  and  the 
defendant  purchased  his  lots  with  a  frill  knowledge  that  they 
were  sold  to  him  subject  to  this  easement.  This  statement  of 
the  facts  disposes  of  the  whole  case.  It  was  both  a  oontinuous 
and  an  apparent  easement. 

But  it  is  perhaps  proper  to  notice  some  of  the  authorities  on 
this  subject,  as  we  might  otherwise  be  supposed  to  have  over- 
looked them.  The  case  of  Kieffer  v.  Imhoffy  26  Pa.  St.  438, 
appears  to  be  completely  in  point,  and  the  statement  of  Chief 
Justice  Lewis  (page  445)  covers  tiiis  case  completely,  with  this 
addition,  that  here  it  was  not  in  the  power  of  the  Scotts  to 
have  closed  this  alley.  Maynard  v.  Eeher,  17  Id.  222,  arose 
upon  an  alleged  easement  of  light  and  air,  and  if  it  conflicts 
with  Kieffer  v.  Imhoffj  26  Id.  438,  the  latter  is  the  better  law. 
Pyer  v.  Carter^  1  Hurl.  &  N.  916,  was  the  case  of  a  drain 
which  was  held  to  pass  with  a  house  without  any  express 
grant  for  that  purpose.  In  Ewart  v.  Cochrane^  7  Jur.,  N.  S., 
925,  Lord  Campbell,  in  the  House  of  Lords,  quotes  tbis  case 
approvingly;  but  I  am  aware  that  in  Dodd  v.  BirchaUy  8  Id. 
1181,  a  few  months  afterwards,  Martin,  Baron,  said:  ''  On  the 
other  point  I  have  already  said  that  I  think  the  case  of  Pyer 
T.  Carter^  1  Hurl.  &  N.  916,  went  to  the  extreme  verge  of  the 


1864.]        Philabblphia  etc.  B.  R.  Co.  v.  Haqan.  641 

law."  The  case  of  Pyer  t.  Carter^  supra,  was  recognized  by  the 
master  of  the  rolls  in  Suffield  v.  Brovm,  9  L.  T.  192;  but  Lord 
Chancellor  Westburj,  in  the  same  case  on  appeal,  Id.  627,  in 
the  present  year,  says  of  it:  ''I  cannot  look  upon  the  case  as 
rightly  decided,  and  must  wholly  refuse  to  accept  it  as  au- 
thority." But  he  expressly  says:  "To  the  earlier  cases  cited 
in  Pyer  v.  Carter,  1  Hurl.  &  N.  916,  as  authorities  for  its  de- 
cision there  can  be  no  objection."  In  the  case  before  him  the 
lord  chancellor  was  clearly  right  in  dissolving  the  injunction, 
the  whole  easement  claimed  by  the  vendor  arising  from  the 
fact  that  he  had  been  in  the  habit  of  allowing  the  bowsprits 
of  ships  in  his  dock  to  project  over  his  wharf  It  was  neither 
a  continuous  nor  an  apparent  easement.  The  lord  chancellor 
indulges  in  a  somewhat  damaging  criticism  upon  a  portion  of 
Mr.  Gale's  treatise  on  easements,  but  nothing  that  he  has 
said  affects  the  case  before  us.  Professor  Washburn  has  in 
his  valuable  work  on  easements  and  servitudes  discussed  the 
case  of  Pyer  v.  Carter,  supra,  or  rather  quoted  it,  without  the 
advantage  of  having  seen  the  observations  of  Baron  Martin 
and  the  lord  chancellor  in  the  cases  just  cited. 
Judgment  affirmed. 

Woodward,  C.  J.,  was  absent  at  nm  priua  when  thia  case 
was  argued. 

Easxmsht  of  Wat:  Sea  Pierce  v.  Cloudy  82  Axel  Deo.  490^  and  CMes  in 
note. 


Philadelphia  and  Trenton  R.  R,  Co.  v.  Hagan. 

[47  Pennsylvania  State,  244.  | 

rBAur  SHOULD  APPROACH  GROSSING  OF  PuBLio  Strekt  at  moderate  rate  ol 
speed,  and  should  give  timel/  warning,  by  whistle  or  other  nsaal  notloe, 
of  approach  of  train,  to  those  lawfully  passing  along  the  street;  and  if 
by  neglect  or  omission  that  duty  is  not  fulfilled,  the  railroad  company  is 
liable  for  injury  or  death  resulting  therefrom,  unless  it  be  affirmatively 
shown  that  ordinary  care  was  not  taken  by  the  party  injured  to  avoid 
the  accident. 

Iv  Assumption  in  Podit  Pbuntkd  bt  Oni  Pabtt  and  affirmed  by  the 
oonrt  is  untrue  in  faot,  the  court  should  be  requested  by  the  other  to 
charge  upon  the  true  state  of  facts,  or  at  least  upon  the  latter's  hypoth- 
etis;  and  where  this  is  not  done,  and  there  is  evidence  as  to  the  correct- 
neti  of  the  assumption,  the  judgment  will  not  be  reversed  beoanse  of  a 
direction  without  evidence  to  sustain  it. 

JVBOB  HAT  ReFUSB  TO    ChABGS  UPON    EfFBOT  OF    GiVEN  StATB  OF   FaOIB 

when  the  facts  are  themselves  in  disimte.    It  was  therefore  not  error  te 
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nfnae  to  charge  the  Jmy  tiia*  there  was  no  eridenoe  tiia*  tiie  ■eciawl 
whioh  was  the  basis  ol  the  action  was  caused  by  the  sole  n^g^igenoe  er 
want  of  care  of  the  defendants  and  bis  senranta^  and  that  the  Twdisi 
mnst  therefore  be  in  their  favor. 

Cabb  by  the  representatives  of  John  Hagan,  deceased,  la 
recover  damages  for  his  death,  alleged  to  have  been  caused  by 
the  negligence  of  defendants'  employees,  in  so  managing  a 
train  of  cars,  while  crossing  a  public  street,  as  to  run  over 
him.  There  was  a  verdict  and  judgment  for  plaintiffs,  where- 
upon defendants  sued  out  this  writ  of  error,  averring  that  the 
judge  erred:  1.  In  affirming  the  plaintiffs'  third  point;  2.  In 
affirming  the  plaintiffs'  fourth  point;  8.  In  refusing  to  chargB 
the  jury  as  requested  in  defendants'  first  point.  The  third 
point  of  instruction  requested  by  plaintiffs  and  given  by  the 
court  was  as  follows:  ^'If  the  whistle  of  the  engine  was  not 
sounded,  nor  any  other  usual  notice  given  of  the  approach  d 
the  train,  the  deceased  had  a  right  to  presume  that  the  track 
was  clear,  and  unless  the  jury  are  satisfied  by  affirmative 
proof  that  the  deceased  did  not  use  ordinary  care,  the  defend* 
ants  are  liable  for  the  consequences  of  the  injury."  The  in* 
struction  requested  in  plaintiffs'  fourth  point  and  given  by  the 
court  was  as  follows:  "The  employees  of  the  train  of  the  de* 
fendants  were  required  to  approach  the  crossing  of  a  publie 
street  or  highway  (where  the  injury  complained  of  occurred)^ 
at  a  moderate  rate  of  speed,  and  to  give  timely  warning  to 
travelers  and  pedestrians  lawfully  going  upon,  or  over,  or 
across  the  public  street  or  highway.  And  if  the  plaintifb 
have  shown  that  by  neglect  or  omission  on  the  part  of  those 
having  charge  of  tiie  train  their  duties  were  not  fulfilled  in 
this  case,  the  defendants  are  liable,  unless  it  be  shown  to  the 
jury  affirmatively  that  ordinary  care  was  not  taken  by  deceased 
to  avoid  the  accident."  The  instruction  asked  for  by  defend- 
ants in  their  first  point  and  refused  by  the  court  was  as  fol- 
lows: "  There  is  no  evidence  that  the  accident  was  caused  by 
the  sole  negligence  or  want  of  ordinary  care  on  the  part  of 
defendants  acting  by  their  servants,  and  therefore  the  verdiol 
must  be  in  favor  of  the  defendants." 

Emanuel  Rey^  for  the  plaintiffs  in  error. 

Daniel  Dougherty^  for  the  defendants  in  error. 

By  Court,  Thompson,  J.  We  have  looked  closely  into  this 
record,  because  it  seems  to  us,  upon  the  whole  evidence,  such 
a  verdict  was  scarcely  justifiable.    We  are  not,  however,  able 
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to  disoover  any  solid  grotind  for  the  reversal  of  the  judgment. 
Doubtless  there  were  features  of  characteristics  apparent  in 
the  trial  not  perceptible  to  us  now,  otherwise  it  is  presumable 
the  learned  judge  below  would  have  set  aside  the  verdict  and 
granted  a  new  trial.  Be  that  as  it  may,  we  have  only  to  deal 
with  the  assignments  of  error  now  before  us. 

The  first  and  second  specifications  are  not  sustained.  The 
court,  we  think,  could  not  have  negatived  the  points  out  of 
which  they  arise  without  error.  It  is  true,  there  is  an  assump- 
tion in  the  fourth  point  that  the  injury  to  the  deceased  oc- 
curred at  the  crossing  of  the  railroad  over  a  public  street  or 
highway.  But  if  this  had  not  been  true  in  fact,  it  is  difficult 
to  understand  why  the  attention  of  the  court  was  not  called  to 
it,  with  a  request  to  charge  on  the  true  state  of  facts  in  that 
particular,  or  at  least  on  the  defendants'  hypothesis  in  regard 
to  it.  This  was  so  obviously  the  duty  of  the  defendants'  coun- 
sel, and  their  experience  such,  that  it  strengthens  much  the 
argument  that  the  assumed  fact  was  exactly  true.  In  looking 
carefully  at  the  testimony,  we  cannot  say  that  there  was  an 
absence  of  evidence,  as  contended  for  by  the  counsel  for  the 
plaintifis  in  error,  on  this  very  point,  so  as  to  justify  a  reversal 
of  the  case  for  a  direction,  without  evidence  to  sustain  it.  As 
a  general  rule,  it  may  be  stated  that  if  a  fact  be  assumed  in  a 
point,  a  court  commits  no  error  by  affirming  the  point  and  re- 
ferring the  question  of  fact  to  the  jury.  This  is  an  affirmance 
of  the  law,  and  a  reference  of  the  fact  to  the  proper  tribunal. 
Here  the  objectionable  expression  in  the  point  was  so  inter- 
mixed with  the  question  of  law  propounded  that  it  was  not 
separated  fix>m  it  in  the  answer;  but  the  fact  alleged  was  re- 
ferred to  the  jury  on  the  point  of  the  duty  of  care,  and  the  con- 
sequences of  ito  omission  by  both  the  company  and  the 
deceased.  There  was,  therefore,  no  error  in  thus  disposing  of 
the  point. 

It  has  often  been  held  that  it  is  not  error  in  a  judge  to  re- 
fuse to  charge  on  the  effect  of  a  given  state  of  facts  when  the 
very  facts  are  in  dispute:  Brown  v.  Campbelly  1  Serg.  &  B.  176] 
WhiU  V.  Kyle,  1  Id.  515;  QelbacVs  Appeal,  8  Id.  210.  We 
think,  therefore,  that  the  refusal  to  charge  as  requested  in  the 
defendants'  first  point  was  not  error,  and  that  the  court  dis- 
charged their  duty  in  referring  the  contested  point  therein 
contained  to  the  jury.  It  was  a  controverted  question  whether 
there  was  not  concurrent  negligence  on  part  of  the  deceased, 
if  negligence  had  been  shown  against  the  defendants.    To  this 
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point  there  was  much  testimony.  It  was  right  and  proper, 
therefore,  on  part  of  the  conrt,  to  re&ain  from  giving  a 
binding  direction  on  either  side  of  the  controversy;  either  that 
there  was  or  was  not  evidence  that  the  disaster  was  the  resnit 
of  the  sole  negligence  of  the  servants  of  the  company.  The 
learned  judge  referred  the  inquiry  in  this  particular,  with  un- 
exceptionable instructions  to  the  jury,  in  substance,  that  be- 
fore the  plaintiffs  would  be  entitled  to  recover,  it  must  be  made 
to  appear  that  the  injury  resulted  from  the  negligence  of  those 
in  charge  of  the  train,  and  not  from  the  concurrent  negligence 
of  the  deceased  with  that  of  the  servants  of  the  company.  We 
see  no  error  in  any  portion  of  the  instructions  given  to  the 
jury,  and  hence  we  must  afl^m  this  judgment. 
Judgment  affirmed. 

Woodward,  C.  J.,  was  absent  at  nisi  prius  when  this  case 
was  argued. 

Nbguoehos  of  Railroad  Company  m  Faxliko  to  Givb  Wabkivo  of 
Approaohino  Train  at  Publio  Crossing:  See  MUwauhee  amd  Chicago  R,  B. 
Co.  V.  Hunter^  78  Am.  Dec.  699,  and  note. 

Contributory  Negugenoe  Defeats  Reoovery  when:  See  ChkagOf  B^ 
A  Q,  R.  i?.  Go,  V.  Dewey,  79  Am.  Deo.  374,  and  note.  The  prinoipal  case  ii 
dted  in  SJu^jf  v.  Huntingtoth  16  W.  Va.  317,  and  Cleveland  <6  R.  RJLy. 
Rowan,  66  Fa.  St.  399,  to  the  point  that  contributory  negligence  ia  purely  a 
matter  of  defense,  and  the  burden  of  proving  it  is  on  the  defendant. 


Philadelphia  and  Reading  R.  R.  Co.  v.  Spbabbn, 

[47  Pennstlyania  State,  800.] 

Rules  ov  Railroad  Company  Regitlating  Distance  at  Which  Trains 
SHALL  Rim  from  each  other  are  intended  solely  for  the  protection  of  the 
property  of  the  company,  and  the  safety  of  their  employees  and  pas- 
sengers, and  not  for  persons  who  may  be  traveling  along  the  highway; 
and  no  inferenoe  of  negligence  can  be  drawn  from  the  proximity  of 
trains,  in  an  action  to  recover  damages  for  an  injury  done  to  a  person 
while  crossing  the  railroad  track  at  a  plaoe  not  known  or  used  as  a  pub- 
lio crossing. 

Railroad  Company  is  not  Answerable  in  Damages  for  injury  to  fiv^ 
year-old  child,  resulting  from  being  struck  by  one  of  the  company's  en- 
gines while  attempting  to  cross  the  track  between  such  engine  and  a 
coal  train  which  was  running  ahead  of  it^  unless  there  is  proof  of  want 
of  ordinary  care  in  the  engineer  at  the  time  when  and  plaoe  where  the 
injury  occurred. 

No  Absolute  Rule  as  to  What  Constitutes  Negligence  can  be  laid 
down;  for  conduct  which  might  be  termed  negligent  in  one  case  would 
in  another  be  held  to  constitute  ordinary  care;  and  it  is  therefore  always 
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a  qoMiian  of  fact  for  the  jury,  imdsr  direotum  of  the  court  as  to  the 
relative  degree  df  care  or  the  want  of  it^  growing  oat  of  the  dream- 
■taaoes  and  conduct  of  the  parties. 
Horn  ov  TBTOf ONT  Takxn  bt  Ck>Tm8XL  ON  FoBMXB  Trial  of  canse  be- 
tween the  same  parties  may  be  read  in  evidence^  where  he  testifies  that 
"they  ocntsin  the  whole  of  the  snbstanoe  of  the  examination  in  chie^ 
bat  that  the  cross-examination  is  not  so  fall,"  and  that  "he  thinks  he 
took  down  the  testimony  in  chief,  and  some  of  the  cross-examination,  — 
all  that  was  materiaL" 

Tbespabb.    The  opinion  states  the  facts. 

W»  B.  Wells  and  C  Totoer^  for  the  plaintiff  in  error. 

Franklin  B,  Oowen,  Hiovias  jB.  Bannan^  and  B.  Bartholomew^ 
for  the  defendants  in  error. 

By  Court,  Agnew,  J.  Julia  Spearen,  a  little  girl  about  fiye 
years  of  age  at  the  time  of  the  injury,  was  returning  from 
school.  Instead  of  going  to  the  proper  crossing  of  the  rail- 
road, she  went  down  the  track  about  twenty-five  yards  below 
it|  and  was  standing  with  a  little  sister  beside  her  uncle,  the 
watchman  of  the  crossing,  placed  there  to  guard  it. 

A  coal  train  was  coming  down  the  track  of  the  railroad,  and 
whistled  before  it  came  to  the  crossing.  While  passing  the  place 
where  Julia  was,  she  stood  beside  her  uncle  near  to  the  track. 
Immediately  behind  the  coal  train,  a  light  engine — that  is,  one 
with  its  tender  only — was  coming,  distant  from  the  hindmost 
coal-car,  as  variously  stated,  from  thirty  to  fifty  yards.  The 
coal  train  was  running  slowly,  and  the  light  engine  approach- 
ing somewhat  faster;  but  the  proof  is,  that  a  light  engine  can 
be  stopped  within  the  length  of  itself  and  tender,  and  this  one 
was  thus  stopped  at  the  time  of  the  accident.  Immediately 
after  the  coal  train  passed,  and  as  the  light  engine  approached, 
JuUa  started  quickly  and  ran  to  cross  the  track  before  the 
light  engine.  Her  uncle  and  another  person  near  by  called 
to  stop  her,  but  she  ran  forward.  Her  uncle  (the  Watchman) 
ran  after  her,  catching  her  just  as  the  engine  struck  her,  and 
was  himself  struck  and  injured.  She  was  cast  forward  upon 
the  track,  and  three  of  her  fingers  and  part  of  her  hand  cut 
off.  On  her  part,  it  was  alleged  the  whistle  of  the  light  engine 
was  not  blown  before  coming  to  the  crossing  above.  As  is 
usual  in  such  cases,  the  plaintiff's  witnesses  swore  that  they 
did  not  hear  the  whistle,  while  those  of  the  defendants'  swore 
it  was  blown.  The  plaintiff  also  alleged  that  the  light  engine 
was  within  the  distance  of  the  coal  train  forbidden  by  the 
company's  rules,  while  the  defendants  proved  that  those  rules 
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did  not  apply  to  a  light  engine,  which  can  be  safely  ran  "cloee 
up."    The  accident  occurred  in  the  daytime/ 

Upon  the  undisputed  facts  the  case  is  simply  one  of  a  little 
thoughtless  child  running  suddenly  to  cross  before  an  engine 
at  a  place  where  the  engineer  would  not  expect  it,  and  bemg 
knocked  down  and  injured  before  the  engine  could  be  ordi- 
narily stopped.  The  place  where  the  child  stood,  the  short 
distance  she  had  to  run,  the  striking  of  her  and  of  the  watch- 
man also,  just  as  they  reached  the  track,  and  the  slow  rate  at 
which  the  engine  was  running  after  the  coal  train,  are  facts 
which  in  themselves  indicate  the  nature  of  the  case,  and  prove 
that  the  disputed  fact,  whether  the  engine  whistled  before 
it  came  to  the  crossing,  could  have  had  nothing  to  do  in  caus- 
ing the  injury.  On  the  contrary,  the  fact  that  the  passengers 
along  the  highway,  and  the  little  girl  herself,  who  stood  beside 
her  uncle,  had  all  been  arrested  by  the  passing  train,  while 
the  light  engine  was  immediately  in  the  rear  of  it  in  full  view 
from  the  track  to  any  one  attempting  to  cross  it,  and  the  call- 
ing of  the  watehman  and  the  person  near  to  him  to  prevent 
Julia  from  crossing,  all  show  that  her  act  was  one  of  childish 
thoughtlessness  and  heedlessness,  entirely  disconnected  from 
the  omission  to  whistle  before  crossing  the  highway  and  the 
distance  between  the  trains. 

Under  these  facts,  it  is  very  clear  that  being  where  she  had 
no  right  to  be,  and  darting  headlong  before  the  engine,  had 
she  been  an  adult  of  discretion  there  could  be  no  right  of  re- 
covery. But  being  a  child,  the  same  degree  of  caution  would 
not  be  required  of  her,  and  the  case  would  turn  upon  the  con- 
duct of  those  in  charge  of  the  engine  which  did  the  injury. 
The  act  of  the  child  being  the  immediate  cause  of  her  own 
injury,  it  is  not  the  remote  negligence  of  the  company  we 
must  look  to,  but  the  proximate, — that  is,  the  conduct  of  the 
engineer  u'pon  the  engine  at  the  time  of  the  injury.  Hence, 
the  omission  to  whistle  before  crossing,  or  the  relatively  un- 
safe distance  between  the  engine  and  the  train  before  it,  can- 
not determine  the  case.  They  did  not  contribute  to  the 
accident,  and  are  no  part  of  the  company's  neglect  of  duty  to 
this  particular  party  under  the  circumstences.  The  injury 
was  not  at  the  crossing,  but  below  it,  where  the  plaintiff  had 
no  right  to  be,  and  where  there  was  no  duty  upon  the  engineer 
to  suppose  she  would  be.  The  engine  was  in  full  view  to  any 
one  attempting  to  cross,  and  within  a  few  feet  of  the  train 
which  had  already  arrested  the  plaintiff's  attention  and  pre* 
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▼ented  her  from  crossing.  The  danger  of  crossing  just  before 
the  engine  was  yisible  to  any  one  possessing  ordinary  discre* 
tion,  and  those  near  to  her  saw  it.  She  suddenly  ran  upon 
the  track,  and  was  struck  just  as  she  reached  it.  No  time 
was  left  to  those  upon  the  engine  to  guard  against  the  injury. 
The  suddenness,  shortness  of  time,  and  unexpectedness  of  a 
child's  appearance  before  the  engine  made  it  exceedingly  diffi- 
cult, perhaps  impossible,  to  avoid  the  injury. 

It  is  manifest  that  it  was  not  the  small  distance  between  the 
engine  and  the  train  which  was  the  cause,  but  the  want  of 
discretion  in  the  child.  It  is  the  right  of  the  company  to  run 
its  trains  as  far  apart  or  as  close  as  it  may  choose;  for  its  use 
of  its  own  road  is  its  right.  The  rule  which  forbids  approxi- 
mation of  trains  too  closely  is  for  the  protection  of  themselves, 
and  the  property  and  persons  they  carry,  not  a  rule  having 
respect  to  those  who  travel  the  highway.  For  them  it  is  suffi- 
cient to  be  warned  of  the  passing  train.  A  passenger  upon 
the  train  may  well  complain  of  a  breach  of  a  rule  as  to  dis- 
tance of  interval  made  for  his  protection,  because  its  breach 
contributes  to  his  injury.  But  here  the  distance  between  the 
engine  and  the  train  had  nothing  to  do  with  the  right  of  those 
crossing  the  track.  If  the  traveler  has  notice,  and  sees  the 
train  or  engine,  it  is  his  duty  to  stop, — if  he  cannot  pass 
safely.  If  he  sees  two  trains,  he  must  stop  till  both  have 
gone  by.  He  cannot,  because  one  has  passed  him,  throw  him- 
self into  the  very  jaws  of  danger,  and  then  claim  compensa* 
tion  for  his  rashness  on  the  ground  that  the  interval  was 
unsafe  as  between  the  trains  themselves. 

The  question  here  is.  Was  the  company  by  its  agents  guilty 
of  any  breach  of  duty  to  the  plaintiff  when  crossing  the 
track?  If  nothing  was  done  by  the  person  controlling  the  en* 
gine  to  cause  the  injury,  no  cause  of  action  can  arise.  Noth* 
ing  is  better  settled  than  the  right  of  railroad  companies  to  the 
lawful  use  of  their  roads  without  let  or  hindrance  of  those 
who  have  no  right  to  interrupt  or  molest  their  enjoyment: 
Railroad  Company  v.  Skinner,  19  Pa.  St.  298  [57  Am.  Dec 
654];  Stucke  v.  Milwaukee  &  M.  R.  R.  Co.,  9  Wis.  202,  788; 
Railroad  Company  v.  Norton,  24  Pa.  St.  465  [64  Am.  Dec. 
672];  Philadelphia  and  Reading  Co.  v.  Hummell,  44  Id.  875. 

The  engine  in  this  case  having  safely  passed  the  crossing 
appropriated  to  travelers,  the  engineer  was  under  no  duty  to 
suppose  any  one  would  attempt  to  cross  the  track  suddenly 
right  in  front  of  the  engine.    He  had  a  right  to  suppose  a  deal 
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track,  and  was  not  guilty  in  ffdiing  to  nee  precaution  where 
he  had  no  reason  to  expect  iiSterruption.  Nor  is  the  companj 
responsible  for  the  priyate  arrangement  of  the  uncle  with  the 
mother  of  the  child  to  see  it  across  the  road  at  the  crossing. 
It  is  the  duty  of  jmrents  in  the  vicinity  of  a  railroad  to  see  to 
the  safety  of  their  little  children.  It  is  only  out  of  a  breach 
of  duty  as  the  watchman  at  the  crossing  that  a  liability  could 
arise;  not  out  of  his  superadded  promise  to  the  mother  as  a 
relative.  His  taking  charge  of  the  little  girl  would  therefiire 
create  no  liability,  unless  it  fiirther  appeared  that  he  had 
done  or  omitted  to  do  an  act  contrary  to  his  duty  as  a  watch* 
man,  which  caused  or  led  to  the  injury. 

In  view  of  these  principles,  and  looking  to  the  facts  of  the 
ease,  we  think  there  was  error  in  the  charge.  But  in  justice 
to  the  learned  judge  who  tried  the  cause,  it  is  proper  to  say, 
that  abstractly  he  stated  the  law  correctly  in  the  main. 
Separately  taken,  it  would  be  difficult  to  find  fault  with  the 
propositions  stated.  But  the  error  lies  in  the  efiect  of  the 
charge  as  a  whole;  in  its  application  to  the  facts  of  the  case, 
and  in  leading  the  jury  to  infer  and  find  the  remote  acts  of 
negligence  as  the  ground  of  action,  instead  of  narrowing  their 
consideration  to  the  immediate  acts  at  the  time  of  the  injury, 
and  its  effect  in  producing  an  impression  that  in  the  case  of 
a  child  its  unlawful  acts  may  not  be  a  ground  of  defense. 

Two  legal  propositions  grew  out  of  the  immediate  occur- 
rences: the  first,  as  to  the  degree  of  caution  or  prudence  re- 
quired of  a  child  of  such  tender  age;  and  the  second,  as  to  the 
degree  of  care  and  diligence  required  of  the  servants  of  the 
company. 

We  agree  with  the  learned  judge,  it  would  be  a  hard  rule 
that  would  hold  a  child  of  five  years  of  age  to  the  same  meas- 
ure of  care  and  diligence  in  avoiding  the  consequences  of  the 
neglect  or  imlawfal  acts  of  others  which  is  required  of  adults. 
There  is  authority  for  this:  Raueh  v.  Lloydy  31  Pa.  St.  S58  [72 
Am.  Dec.  747].  In  this  case  it  was  decided  that  where  a 
child  of  tender  years  attempted  to  pass  under  a  train  of  cars 
negligently  left  standing  on  the  crossing  of  a  public  street, 
where  he  had  a  right  to  pass,  and  they  had  no  right  to  be,  and 
was  injured  by  the  starting  of  the  cars,  the  owners  were  liable, 
and  the  attempt  to  pass,  though  recklessness  and  concurring 
negligence  in  an  adult,  is  not  such  in  a  child.  The  same  doc* 
trine  was  held  in  Penihsylvania  R.  R.  Co,  v.  KMy^  81  Pa.  St 
872.    See  also  Lynch  v.  Nurdin,  1  Ad.  &  E.,  41  Bug.  Com.  K 
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422;  Birge  y.  OardineVy  19  Conn.  607  [60  Am.  Dec.  261];  Rob- 
inson  y.  Cane^  22  Vt.  213  [64  Am.  Dec.  67]. 

The  degree  of  care  required  of  the  servants  of  the  company 
in  such  a  case  is  dependent,  in  some  measure,  upon  the  capa* 
city  of  the  injured  party.  If  an  adult  should  place  hinisel/ 
upon  the  railroad  where  he  has  no  right  to  be,  but  where  the 
company  is  entitled  to  a  clear  track  and  the  benefit  of  the 
presumption  that  it  will  not  be  obstructed,  and  should  be  run 
down,  the  company  would  be  liable  only  for  willful  injury,  or 
its  counterpart,  gross  negligence.  But  if  a  child  of  tender 
years  should  do  so,  and  suffer  injury,  the  company  would  be 
liable  for  the  want  of  ordinary  care.  The  principle  may  be 
illustrated  thus:  If  the  engineer  saw  the  adult  in  time  to  stop 
his  train,  but  the  train  being  in  full  view,  and  nothing  to  in- 
'  dicate  to  him  a  want  of  consciousness  of  its  approach,  he 
would  not  be  bound  to  stop  his  train.  Having  the  right  to  a 
clear  track,  he  would  be  entitled  to  the  presumption  that  the 
trespasser  would  remove  from  it  in  time  to  avoid  the  danger, 
or  if  he  thought  the  person  did  not  notice  the  approaching 
traiU;  it  would  be  sufficient  to  whistle  to  attract  his  attention, 
without  stopping.  But  if,  instead  of  the  adult,  it  were  a  little 
child  upon  the  track,  it  would  be  the  duty  of  the  engineer  to 
stop  his  train  upon  seeing  it  The  change  of  circumstances, 
from  the  possession  of  capacity  in  the  trespasser  to  avoid  the 
danger  to  a  want  of  it,  would  create  a  corresponding  change 
of  duty  in  the  engineer.  In  the  former  case,  the  adult,  con- 
curring in  the  negligence  causing  the  disaster,  is  without  rem- 
edy; in  the  latter,  the  child  not  concurring  from  a  want  of 
capacity,  the  want  of  ordinary  care  in  the  engineer  would  cre- 
ate liability.  But  if  the  train  were  upon  the  child  before  it 
could  be  seen,  or  if  it  suddenly  and  unexpectedly  threw  itself 
in  the  way  of  the  engine,  the  engineer  being  incapable  of  ex- 
ercising the  measure  of  ordinary  care  to  save  it,  the  child 
would  be  without  remedy,  for.the  company's  use  of  its  track 
is  lawful,  and  the  presence  of  the  child  upon  the  track  is  un- 
lawful. 

There  is  no  absolute  rule  as  to  negligence  to  cover  all  cases. 
That  which  is  negligence  in  one  case  by  a  change  of  circum- 
stances will  become  ordinary  care  in  another,  or  gross  negli- 
gence in  a  third.  It  is  a  relative  term,  depending  upon  the 
circumstances,  and  therefore  is  always  a  question  for  the  jury 
upon  the  evidence,  but  guided  by  proper  instructions  from  the 
court.    ''  Duties  grow  out  of  circumstances,"  as  it  is  well  re- 
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marked  by  Mr.  Justice  Woodward,  in  Reeves  v.  Delaware^  L^ 
&  TK  R.  R.  Co.j  80  Pa.  St.  461;  and  the  relative  degree  of  care, 
or  want  of  it,  grows  out  of  the  circumstances  and  conduct  of 
both  parties.  These  principles  will  be  found  strongly  illus- 
trated in  the  cases  of  Railroad  Company  y.  Nortofiy  24  Id. 
465  [64  Am.  Dec.  672],  and  Philadelphia  and  Reading  R.  R. 
Co.  y.  Ilummelly  44  Id.  375.  In  the  former  case,  the  plaintiff 
was  sawing  wood  upon  a  machine  fastened  to  the  track,  with 
the  permission  of  the  superintendent,  and  was  injured  by  the 
train  of  another  company  having  a  right  to  use  the  track,  the 
conductor  of  which  knew  of  the  machine  being  there  and  was 
guilty  of  negligence  on  the  occasion;  yet  it  was  held  that  the 
plaintiff,  being  in  an  unlawful  pjace,  was  not  entitled  to  re- 
cover. 

In  the  latter  case  the  cars  were  moving  slowly  by  their  own 
gravitation,  under  the  complete  control  of  the  engineer,  and 
the  plaintiff,  a  child,  was  injured  by  getting  upon  the  track, 
where  it  had  no  right  to  be,  and  it  was  held  there  could  be  no 
recovery.  The  principles  stated  by  Justice  Strong  in  that 
case  have  a  strong  bearing  upon  this. 

The  error  the  court  fell  into  was,  in  not  confining  the  atten- 
tion of  the  jury  to  the  question  of  negligence  at  the  time  and 
place  of  the  injury,  and  in  leaving  them  to  understand  that  a 
remote  negligence,  not  causing  or  contributing  to  the  injury, 
would  create  a  liability  to  one  who  trespassed  upon  the  trade 
and  caused  her  own  injury  "  by  suddenly  darting  out  (to  use 
the  language  of  the  judge)  to  pass  the  track,  probably  without 
knowing  or  heeding  that  the  engine  was  coming."  The  im- 
pression would  be  deepened  by  the  closing  part  of  the  charge, 
wherein  the  jury  were  told,  "  whether  Julia  Spearen  was  on 
the  track  by  the  request  of  the  company's  agent,  or  there 
without  right,  if  the  child  exercised  such  prudence  as  could 
be  reasonably  expected  from  one  of  her  tender  age,  the  com- 
pany are  not  excused  from  the  consequences  of  any  injury 
arising  from  the  negligence  of  their  servants." 

The  defendants  also  excepted  to  the  admission  of  the  tes- 
timony of  James  Oeary,  read  from  the  notes  of  Mr.  Barman, 
taken  at  a  former  trial.  We  see  no  error  in  the  admission  of 
Mr.  Bannan's  notes  upon  the  corrected  statement  of  his  tes- 
timony found  in  the  paper-book  of  the  defendant  in  error.  It 
is  clearly  within  the  rule  stated  in  Cornell  v.  Chreen,  10  Serg. 
&  R.  14;  Chess  v.  ChesSj  17  Id.  409;  and  Rhine  v.  Robinson^ 
27  Pa.  St.  80.    Indeed,  the  testimony  of  Mr.  Bannan  as  to  his 
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notes  is  more  satisfactory  than  that  of  Mr.  Parker  in  the  case 
last  cited. 

The  objection  chiefly  urged  in  the  argument  was  that  Mr. 
Bannan's  statement  that  he  took  down  all  of  the  cross-exam- 
ination that  was  material  was  the  substitution  of  his  opinion 
only  for  the  fact  of  materiality,  notwithstanding  he  said  it 
was  a  fEUity  not  an  opinion.  But  the  same  feature  is  observ- 
able in  the  testimony  of  Mr.  Forward,  in  Chess  v.  Ohess^  17 
Berg.  &  R.  409,  and  of  Mr.  Parker,  in  Rhine  y.  RoUnsonf  27 
Pa.  St  SO.  Mr.  Forward  said:  ''  I  may  have  omitted  what  I 
supposed  to  be  immaterial  to  the  issue  trying."  Parker  said: 
"My  belief  is  I  have  the  substance  of  all  the  witness  said  that 
I  deemed  material  to  the  issue  on  my  notes."  He  had  also 
said:  ''I  have  no  particular  recollection  of  how  much  cross- 
examination  I  took  in  the  case." 

It  is  certainly  true  that  to  some  extent  this  is  submitting 
the  materiality  of  the  testimony  to  the  opinion  of  the  note- 
taker,  but  not  to  an  extent  more  injurious  than  the  total  loss 
of  all  such  testimony  would  inflict.  Clearly,  if  it  appeared 
that  the  person  taking  the  notes  culled  the  fiocts  testifled  to, 
taking  down  those  he  deemed  material,  and  omitting  those  he 
thought  immaterial,  his  notes  would  not  be  received,  for  he 
would  not  be  giving  us  the  true  substance  of  the  testimony. 
But  if  he  gives  us  the  substance,  though  he  cannot  say  he  has 
taken  down  every  expression  of  the  witness,  and  may  have 
omitted  language  that  seemed  immaterial,  there  is  not  such 
an  apparent  loss  of  substance  as  justifies  a  rejection.  If  we 
insist  upon  a  rigid  observance  of  everything  said  which  tends 
to  develop  the  testimony  according  to  its  precise  truth,  the 
notes  must  always  be  rejected,  unless  taken  in  shorV-hand  when 
both  question  and  answer  are  noted;  for  it  is  a  well-known 
fact  that  without  the  question  as  well  as  the  answer  the  pre- 
cise meaning  of  the  witness  is  often  lost.  Every  one  experi- 
enced in  taking  testimony  is  also  aware  that  many  questions 
are  answered  by  a  mere  affirmative  or  negative,  and  in  taking 
down  the  testimony  in  the  form  of  a  statement,  as  is  usually 
done,  it  is  therefore  the  language  of  the  question  which  is 
really  taken  in  the  form  of  an  answer.  A  very  large  portion 
of  all  notes  is  of  this  character,  yet  no  one  has  ever  thought  it 
a  solid  objection  to  receiving  the  notes.  The  substance  is  not 
the  words  identically,  but  the  substantial  expressions  of  the 
witness,  and  must  admit  of  some  change  from  the  mouth  to 
the  paper.    The  substitution  of  the  notes  for  the  lost  testimony 
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of  the  living  witoess  is  a  necessity,  that  all  may  not  be  lost^ 
though  something  may  be.  To  say  that  the  notes  must  be  a 
perfect  transcript  of  the  language  is  to  reject  all  secondary 
evidence  of  the  testimony.  We  must  trust  something  to  the 
judgment  of  the  court  trying  the  cause  to  see  to  it  that  the 
notes  come  with  a  measure  of  proof  that  is  likely  to  furnish 
all  that  was  material  in  the  testimony.  We  think  in  this 
case  they  were  properly  admitted. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

WooDWABD,  C.  J.,  dissented. 

Thompson,  J.,  was  absent  at  nisi  prius  when  this  case  was 
argued. 

Duty  of  Raiuuud  Ocncpijnr  to  PisaoNs  ORoasnro  Tbaok:  See  BaOrocd 
Ckympatiy  ▼.  Shbmer,  SI  Am.  Beo.  654;  HaHroad  Ccnypanjf  ▼.  Nbrtan,  Hi  Id. 
S72;  and  PhUaddphla  df  T.  B.  H.  Co.  ▼.  ffagan,  ante,  p.  541,  and  notaa.  Tbe 
dnty  depends  npon  ciicomatances  and  the  relation  of  the  parties:  Kot^f  r. 
PenwyUfcmia  H.  R.  Co.,  65  Fa.  St.  273,  citing  the  principal  case.  In  BeOt-^ 
fimlaine  ffy  Co.  ▼.  HunUr,  33  Ind.  359,  also  citing  the  principal  case,  it  was 
held  that  if  a  person  was  crossing  the  track  ahead  of  a  train,  and  the  engineer 
saw  nothing  to  indicate  that  he  would  be  unable  to  get  safely  across  before 
the  train  reached  him,  he  would  not  be  bound  to  stop  his  train. 

DsQBSs  OF  Cabk  Essential  toward  Childrjen  of  Tsndbb  Ybabs:  Sea 
Bcmch  ▼.  Lkydt  72  Am.  Deo.  747,  and  cases  ooUected  in  the  note. 


Shamokin  Yallby  B.  B.  Go.  v.  Livbbhobb. 

\4a  PlHHSTLTAHIA  8TATI,  466b] 

Town  Lots  Hxlo  bt  Railroad  CkncPAinr  do  not  Pass  bt  Shhriiv's  Saui 
vnder  mortgage  of  the  road,  "  with  its  oorporate  privil^gea  and  apporte* 
nances,"  unless  directly  appurtenant  to  the  roilioad  and  indispensaUj 
neoessazy  to  the  enjoyment  of  its  franchises;  and  the  qnestion  of  ap* 
pnrtenancy  and  necessity  is  properly  referred  to  the  juiy  as  a  fact  to  bt 
determined  by  them. 

Ejeothbnt.    The  opinion  states  the  foots. 
Joshua  W,  Comlyj  for  the  plaintiffs  in  error. 
James  Pleasants^  for  the  defendants  in  error. 

By  Court,  Agnew,  J.  This  was  an  ejectment  in  the  oourt 
below,  in  which  Alonzo  Livermore  and  James  Malone  were  the 
plaintiffs,  and  the  Shamokin  Valley  and  Pottsville  Railroad 
Company  and  others  were  the  defendants.  It  was  brought  tot 
sixteen  lots  in  the  borough  of  Sunbury. 
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The  Danyille  and  Pottsville  Railroad  Company  was  incor- 
porated in  1826,  and  in  1828  Miaa  authorized  to  construct  a 
branch  railroad  to  the  Susquehanna,  at  or  near  the  town  of 
Sunbury.  The  sixteen  lots  in  question  were  conveyed  to  this 
company  early  in  the  year  1835.  The  intention  of  the  com- 
pany was  to,  use  them  for  a  basin  for  shipping  coal. 

In  1841,  judgments  were  entered  against  the  company,  and 
they  finally  became  insolvent.  In  1848,  these  sixteen  lots 
were  sold  to  Reuben  Fagely  at  sherifif's  sale,  under  a  judgment 
in  favor  of  one  Gontheimer  against  the  company,  obtained  in 
1841.  The  deed  was  acknowledged  by  the  sheriff  at  Novem- 
ber term,  1848,  without  objection. 

The  commonwealth  having  become  interested  in  the  affairs 
of  the  company  by  a  guaranty  of  interest  upon  loans  to  the 
company,  amounting  to  three  hundred  thousand  dollars,  in 
consequence  of  the  insolvency  of  the  company,  passed  three 
several  acts  in  1846, 1847,  and  1860,  for  the  sale  of  their  rail- 
road, and  all  their  property  and  franchises.  Sales  could  not 
be  effected  under  the  acts  of  1846  and  1847,  but  finally  a  sher^ 
iff 's  sale  was  effected  under  the  provisions  of  the  act  of  IdSOf 
amendatory  of  the  former  acts.  The  purchasers  became  in- 
corporated, finally  taking  the  name  of  the  Philadelphia  and 
Sunbury  Railroad  Company. 

Reuben  Fagely,  the  purchaser  of  the  sixteen  lots,  sold  them 
to  the  Philadelphia  and  Sunbury  Railroad  Company,  by  deed 
dated  June  17, 1864. 

Alonzo  Livermore  obtained  judgment  against  the  Philadel- 
phia and  Sunbury  Railroad  Company,  in  1867,  upon  which 
executions  were  issued  and  levied  on  the  sixteen  lots,  that  were 
sold  in  January,  1868,  to  Charles  J.  Bruner  and  James  Pleas- 
ants, and  the  deed  acknowledged  on  the  16th  of  January,  1868. 

It  is  under  this  sheriff's  sale  to  Bruner  and  Pleasants,  the 
plaintiffs  below,  Livermore  and  Malone,  claim  the  title  to  these 
lots  as  the  former  property  of  the  Danville  and  Pottsville  Rail- 
road Company,  through  the  sale  to  Fagely,  who  conveyed  to 
the  Philadelphia  and  Sunbury  Railroad  Company,  the  pur- 
chasers of  the  railroad  and  other  property  of  the  Danville  and 
Pottsville  Railroad  Company. 

The  Shamokin  Valley  and  Pottsville  Railroad  Company, 
one  of  the  defendants  below,  claim  the  title  to  the  lots  in  ques- 
tion thus:  The  act  of  June  16, 1862,  authorized  the  Philadel- 
phia and  Sunbury  Railroad  Company  to  borrow  eight  hundred 
thousand  dollars,  and  secure  the  same  ''  by  a  mortgage  of  the 
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railroad,  with  the  appurtenanceB,  and  the  corporate  rights  and 
privileges  of  the  company,  tAgeiher  with  such  other  property 
as  may  be  conveyed  to  them  in  trust  for  the  security  of  said 
loan." 

Under  this  act,  the  Philadelphia  and  Sunbury  Railroad 
Company  executed  a  mortgage  for  five  hundred  thousand  dol- 
lars  to  Joseph  R.  Priestly.  This  mortgage  grants  ''the  railroad 
of  the  said  company  from  its  terminus  at  Sunbury  to  its  inter- 
section with  the  extension  of  the  Mine  Hill  and  Schuylkill 
Haven  Railroad  as  aforesaid,  with  its  corporate  franchises  and 
appurtenances,  together  with  its  locomotive  engines  and  cars, 
and  also  all  those  several  tracts  of  land  situate,  lying,  and 
being,"  etc. 

Proceedings  by  scire  faeiaa^  judgment,  and  execution  took 
place  under  this  mortgage,  by  virtue  of  which  the  mortgaged 
premises  were  sold  in  November,  1857,  to  Edward  S.  Whelan, 
and  a  sheriff's  deed  to  him  acknowledged  on  the  5th  of  No- 
vember, 1857.  Whelan,  by  deed  dated  the  9th  April,  1858, 
conveyed  the  premises  purchased  to  the  Shamokin  Valley  and 
Pottsville  Railroad  Company,  which  had  become  incorporated 
by  act  of  March  25,  1858,  for  the  purpose  of  taking  the  title 
and  the  railroad  and  franchises  of  the  Philadelphia  and  Sun- 
bury Railroad  Company. 

From  tliis  concise  statement  of  the  titles  of  the  parties,  it 
will  be  seen  that  the  controversy  arises  between  the  title  to 
those  lots  as  held  by  the  Philadelphia  and  Sunbury  Railroad 
Company,  under  their  purchase  from  Reuben  Fagely,  and 
the  title  conveyed  to  them  under  their  mortgage  to  J.  R. 
Priestly. 

If  the  title  passed  under  their  mortgage  to  Priestly,  then 
Livermore  and  Malone,  the  plaintifi^s  below,  had  no  titie,  and 
ought  not  to  have  recovered.  If  it  did  pass  by  the  mortgage, 
it  must  have  done  so  under  the  terms  "  corporate  franchises 
and  appurtenances,"  for  the  lots  as  such  were  neither  named 
nor  described  in  any  manner  whatever.  But  these  lots  never 
were  made  appurtenant  in  the  legal  sense  to  the  railroad  by 
any  grant,  deed,  writing,  or  act  in  the  law  capable  of  so  do- 
ing; and  land  as  such,  though  it  may  be  the  subject  of  an 
casement  or  servitude,  cannot  of  itself  be  appurtenant  to  other 
land,  except  by  incorporation;  and  then  the  operation  is  by 
union  of  identity,  and  not  by  servitude. 

If  the  title  passed  by  the  mortgage,  it  must  have  done  so 
tmder  the  terms  ^*  corporate  franchises."    But  land  in  i1 
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is  not  a  franchise:  it  is  an  absolute  tenement;  a  corporeal 
thing.  Franchise  is  an  incorporeal  hereditament,  the  seventh 
enumerated  by  Blackstone  in  his  Commentaries  (vol.  2,  p.  87), 
stated  by  him  to  be  synonymous  with  liberty,  and  defined  to 
be  ''  a  royal  privilege,  or  branch  of  the  king's  prerogative  sub- 
sisting in  the  hands  of  a  subject."  See  also  Tomlin's  Diction- 
ary and  Hotthouse's  Dictionary,  tit.  Franchise. 

In  this  state  the  commonwealth  stands  in  lieu  of  the 
monarch,  and  franchise  here  is  a  liberty  proceeding  from  her. 
It  is  not  the  right  to  hold  land  and  tenements,  or  incorporeal 
hereditaments  connected  with  lands,  for  this  right  belongs  to 
the  citizen,  independently  of  the  sovereign.  The  ordinary 
franchise  of  a  railroad  company,  therefore,  is  by  virtue  of  the 
sovereign  power  of  eminent  domain,  to  condemn,  take,  and 
use  lands  for  the  purpose  of  a  public  highway,  and  to .  take 
tolls  from  those  who  use  it  as  such. 

The  charter  of  the  Danville  and  Pottsville  Railroad  Com- 
pany gave  them  authority  ^'to  purchase,  receive,  have,  hold, 
and  enjoy  to  them  and  their  successors,  lands,  tenements,  and 
hereditaments,  goods,  chattels,  and  all  estate,  real,  personal, 
or  mixed,  of  whatever  kind  or  quality  soever,  and  the  same 
from  time  to  time  to  sell,  mortgage,  grant,  alien,  or  dispose  of^ 
and  to  make  dividend  of  such  portion  of  the  profits  as  they 
may  deem  proper."  The  authority  to  hold  real  estate  was  not 
confined  to  the  mere  purposes  of  a  railroad,  or  so  much  only 
as  was  necessary  therefor. 

When  the  sixteen  town  lots  were  conveyed  to  this  company 
in  1835,  they  did  not  become  ipso  facto  a  subject  of  franchise, 
— they  were  not  by  the  act  of  purchase  incorporated  with  the 
railroad  franchise.  They  came  by  purchase  under  the  author- 
ity contained  in  the  charter,  and  were  not  condemned  for  rail- 
road purposes. 

Thus  it  is  clear  beyond  controversy,  that  before  these  lots 
could  become  incorporated  with  the  ordinary  franchise  of  the 
company,  it  needed  some  definite,  clear,  and  well-defined  acts 
of  the  company  to  produce  the  incorporation.  This  was  an 
act  outside  of  the  deed  of  purchase,  and  was  therefore  a  dis- 
tinct fact,  to  be  submitted  to  and  found  by  a  jury  before  any 
incorporation  with  this  franchise  could  be  pronounced  as  a 
legal  conclusion  by  a  court. 

Now,  as  the  Danville  and  Pottsville  Railroad  Company  held 
these  lots  by  deed  independently  of  their  railroad  franchise, 
«nd  as  they  had  the  power  of  drawing  profits  and  of  selling  as 
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a  natural  person  might,  it  follows  that  prima  facie  there  was  a 
right  to  levy  the  property  in  executions,  and  sell  it  for  the 
debts  of  the  company,  and  a  good  title  would  pass  unless  the 
fact  of  incorporation  with  the  franchise,  and  a  consequent 
subordination  thereto,  could  be  shown  to  have  preceded  the  levy 
and  sale.  The  case  was  therefore  clearly  one  which  turned 
upon  this  question  of  fact. 

It  is  not  to  be  doubted  that  when  land  becomes  subject  to  a 
franchise  by  subordination  to  it,  as  essential  or  proper  for  its 
enjoyment,  it  becomes  incorporated  with  it,  and  the  land  will 
pass  with  the  franchise  under  a  sale  of  the  franchise.  There 
could  be  no  doubt  in  this  case  that  if  these  lots  had  become 
subordinated  to  the  railroad,  so  as  to  effect  incorporation,  the 
mortgage  of  the  Philadelphia  and  Sunbury  Railroad  Company 
to  Priestly  would  pass  the  title  to  them  under  the  terms  '*  cor- 
porate franchises." 

The  true  question,  therefore,  before  the  jury  was,  whether  by 
the  acts  of  the  Danville  and  Pottsville  Railroad  Company  be- 
fore the  levy  and  sale  to  Fagely ,  or  by  the  acts  of  the  Philadel- 
phia and  Sunbury  company  after  their  purchase  from  Fagely, 
these  lots  had  been  subjected  to  the  railroad  franchise,  and 
thus  incorporated  with  it* 

Before  examining  this  question  in  the  light  of  the  fEtcts,  it 
will  be  proper  to  notice  for  a  moment  the  principle  of  subservi- 
ence to  the  franchise  which  subordinates  land  to  it  so  as  to 
carry  it  with  the  franchise  in  the  sale  of  it. 

A  number  of  cases  have  been  decided  in  reference  to  taxa- 
tion in  which  this  principle  has  been  commented  upon. 

In  Lehigh  Coal  and  Navigation  Company  v.  Norihamp^ 
ton  CoTmtyj  8  Watts  A  S.  834,  the  bed,  berme-bank,  and  tow- 
path  of  a  canal,  and  the  toll-houses  and  coUection-oflSces 
belonging  to  it,  were  held  to  be  not  taxable,  on  the  ground  that 
they  were  ^^  necessary  in  order  to  make  the  canal  answer  the 
purposes  of  its  construction." 

Justice  Bumside,  delivering  the  opinion  of  court  in  SaUroad 
V.  Berks  County ^  6  Pa.  St.  70,  held:  "  It  is  only  such  property 
belonging  to  corporations,  and  is  appurtenant  and  indispensa- 
ble to  its  construction  and  fitting  it  for  use,  that  can  claim  to 
be  exempt  from  taxation.  In  the  case  before  us,  it  is  not 
enough  that  is  a  convenient  possession,  or  that  it  affords  facili- 
ties in  carrying  on  the  business  of  the  company."  The  court 
therefore  held  that  warehouses,  coal-lots,  coal-sbutes,  machine* 
shops,  wood-yards,  and  such  places  form  no  part  of  the  ooh' 
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strootion  of  the  loady  and  were  taxable.  Justice  Bdgere,  in 
SchuylkiU  Naffigatian  Company  v.  CommiaBioners  Berks  CowfUy^ 
11  Id.  202,  held  a  toll-house  of  a  canal  was  not  taxable,  be- 
cause it  was  "  a  constituent  part  of  the  canal,  necessarily  inci- 
dent thereto,  within  the  meaning  of  the  decisions  already 
dted.'* 

So  also  reservoirs  to  feed  a  canal  were  held  to  be  exempt 
from  taxation,  because  ''they  are  an  inseparable  incident  and 
appurtenance  to  the  construction  of  the  canal,  and  clearly 
embraced  within  their  corporate  privileges'':  Wayne  County  v. 
Delaware  and  Hudson  Canal  Company^  15  Pa.  St.  331. 

New  York  and  Erie  Railroad  Company  v.  Sabin^  26  Pa.  St. 
242,  was  decided  on  the  peculiar  features  of  a  law  levying 
a  tax  of  ten  thousand  dollars  on  the  company,  and  the  fact 
that  the  special  verdict  found  that  the  machine-shops,  foun« 
dries,  etc.,  were  charged  in  the  cost  of  construction.  The  case 
is  expressly  put  on  this  ground  by  Woodward,  J. 

In  Westchester  Oas  Company  v.  Cowity  of  Chester ^  30  Pa.  St. 
232,  Porter,  J.,  delivering  the  opinion  of  the  court,  after  exam- 
ining the  cases  before  decided,  says:  ''The  principle  which 
pervades  the  law  thus  established  is  the  indispensability  of  the 
exempted  property  to  the  other  privileges  granted  by  the  legis- 
lature." He  therefore  held  that  dwelling-houses  erected  for 
the  residence  and  accommodation  of  the  hands  of  an  incor- 
porated gas-works  were  taxable,  and  its  works  only  exempted. 

In  reference  to  a  levy  and  sale  by  exemption  we  have  but 
few  cases.  Ammant  v.  Pittsburgh  etc.  Turnpike^  13  Serg.  &  R« 
210,  merely  decided  the  general  principle,  that  a  turnpike 
road,  with  its  toll-bouses,  cannot  be  sold  under  execution. 
Susquehanna  Canal  Company  v.  Bonham^  9  Watts  &  S.  27  [42 
Am.  Dec.  315],  decided  that  a  toll-house  and  the  lot  belonging 
to  it  could  not  be  sold  under  execution.  Sergeant,  J.,  stated 
the  principle  at  the  bottom  of  the  decision,  "  that  the  firanchises 
and  corporate  rights  of  the  company,  and  the  means  vested 
in  them,  which  are  necessary  to  the  existence  and  mainte- 
nance of  the  great  public  object  for  which  they  were  created, 
are  incapable  of  being  granted  away  and  transferred  by  any 
act  of  the  incorporation  itself^  or  by  process  of  another  against 
it  in  inritumJ* 

The  last  case  is  so  recent,  so  full  to  the  point,  and  states  the 
law  with  SQ  much  accuracy,  and  covers  the  whole  ground  of 
this  case  so  clearly,  I  prefer  to  use  the  language  of  the  judge 
delivering  the  opinion  of  the  court,  the  present  Chief  Justice 
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Woodward.  ^  What,''  says  he,  **  was  the  effect  of  the  sheriff's 
sale  on  the  comiuiny's  title?  They  had  very  express  author* 
ity  hy  the  incorporating  law  to  hny,  hold,  mortgage,  and  sell 
lands;  and  in  locating  their  road,  they  probably  found  it  ez« 
pedient  to  buy  the  Lukens  fEurm  rather  than  pay  damages  for 
crossing  it  This  is  often  the  true  policy  of  railroad  companies. 
But  lands  so  bought  and  not  actually  dedicated  to  corporate 
purposes  are  bound  by  the  lien  of  judgments,  and  are  liable  to 
be  levied  in  execution,  and  sold  by  the  sheriff  in  the  same  man- 
ner and  with  the  same  effect  as  the  lands  of  any  other  debtor. 
As  to  land  which  has  been  appropriated  to  corporate  objects, 
and  is  necessary  for  the  full  enjoyment  and  exercise  of  any 
franchise  of  the  company,  whether  acquired  by  purchase  or 
by  the  exercise  of  the  delegated  power  of  eminent  domain, 
the  company  hold  it  entirely  exempt  from  levy  and  sale;  and 
this  on  no  ground  of  prerogative  or  immunity,  for  the  com- 
pany can  no  more  alien  or  transfer  such  land  by  their  own  act 
than  can  creditor  by  legal  process;  but  the  exemption  rests 
on  the  public  interests  involved  in  the  corporation." 

The  learned  judge  then  proceeds  to  show  that  a  canal  basin 
is  no  legitimate  incident  to  a  railroad,  and  if  a  railroad  com- 
pany possess  it,  it  must  be  from  express  grant  or  necessary 
implication  from  the  express  grants.  He  concludes  by  stating 
the  principles  upon  which  the  case  ought  to  have  been  tried, 
and  says:  '^But  what  portion  of  the  ground  had  become  ap* 
purtenant  to  the  road  by  appropriation,  such  as  we  have  de- 
scribed, was  a  question  of  fact  which  ought  to  have  been  left 

to  the  jury If  there  even  was  any  appropriation  made 

by  stakes  or  fences  or  other  acts  on  the  ground,  the  company 
ought  to  be  able  to  show  it  by  the  most  irrefragable  proof.'' 
These  are  the  same  principles  we  have  already  stated  as  gov* 
eming  this  case.    Let  us  test  the  case  by  them. 

The  Danville  and  Pottsville  Railroad  Company  had  full 
power  to  buy,  hold,  mortgage,  sell,  and  dispose  of  lands,  and 
make  dividends  of  their  profits,  independently  of  their  railroad; 
and  the  power  to  erect,  make,  and  establish  all  works,  edifices^ 
and  devices  to  such  railroad  as  may  by  the  said  company  be 
deemed  expedient  for  the  purposes  of  carrying  into  effect  the 
objects  of  their  incorporation.  The  expressed  restriction  of  the 
charter  was,  that  the  company  should  possess  no  "liberties, 
privileges,  or  franchises  but  such  as  may  be  necessary  or  in- 
cident to  the  making  of  the  said  railroad  and  the  prosecution 
of  the  coal  trade.'* 
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So  far  as  the  railroad  was  inyolved,  its  purposes  were  of  a 
public  nature, — the  transportation  of  freight  and  passengers, — 
but  so  far  as  the  company  prosecuted  the  coal  trade,  it  was  an 
object  of  private  gain,  not  essential  to  the  railroad  franchise, 
and  which  they  might  or  might  not  prosecute  at  pleasure. 
Now,  admitting  that  the  company  might,  by  implication  from 
the  language  oi  the  charter,  establish  a  basin  as  a  device  for 
the  more  convenient  carrying  on  of  the  coal  trade,  yet  it  was 
a  work  not  essential  to  the  railroad  franchise  involving  the 
public  interests,  and  therefore  one  company  might  estab* 
lish  or  withdraw  at  their  pleasure.  A  basin  may  be  very 
convenient  to  enable  boats  to  approach  a  railroad  and  take 
freight  from  its  cars,  but  clearly  it  does  not  belong  to  it,  con* 
stitutes  no  essential  incident,  and  therefore,  like  warehouses^ 
coal-yards,  machine-shops,  etc.,  is  an  independent  structure. 
The  exemption,  as  remarked  by  Justice  Woodward,  is  not  cor- 
porate immunity,  but  rests  on  the  public  interests  involved  in 
the  corporation. 

It  is  not  intended  in  these  remarks  to  deny  that  actual  ap- 
propriation of  the  lots  to  the  purpose  of  a  basin  for  the  benefit 
of  the  coal  trade  would  not  protect  them  from  execution^ 
but  to  show  that  the  basin  being  the  subject  of  a  franchise, 
independent  of  the  public  interests  involved  in  the  railroad,  it 
fiEtlls  clearly  within  the  principle  stated  by  Justice  Woodward, 
that  if  there  even  were  an  appropriation  of  the  lots  to  this  use, 
the  company  ought  to  be  able  to  show  it  by  irrefragable  proof. 

How  stood  the  facts  as  to  an  appropriation?  These  lots 
were  all  purchased  in  1835.  From  that  time  until  the  date  of 
the  mortgage,  a  period  of  twenty  years,  no  basin  was  ever 
made  and  used  upon  them.  An  excavation  was  made  in  two 
of  the  lots,  and  near  to  the  road-bed  an  excavation  had  been 
made  to  obtain  material  for  the  embankment.  The  road  em- 
bankment occupied  about  ten  feet  along  the  northern  end  of 
twelve  of  the  lots.  On  one  of  the  lots  there  had  been  a  car- 
house,  one  hundred  feet  from  it  a  water-tank,  and  between 
them  a  turn-table.  A  warehouse  was  moved  up  from  the  rail- 
road upon  one  comer  of  one  of  the  lots.  There  had  also  been 
some  trestle-work  extending  over  upon  one  of  the  lots,  from 
which  coal  was  dumped.  Fish,  the  superintendent,  says  there 
never  was  a  complete  basin  for  shipping  coal  since  he  knew  it. 
But  he  states  that  the  road  has  been  extended  to  a  basin  and 
locks  into  the  river  above  town.  The  lock  was  commenced  in 
1853  and  finished  in  1855.    This  was  done  under  the  act  of 
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the  2d  of  April,  1858,  suihorizing  the  Philadelphia  and  San- 
bniy  Railroad  Company  to  change  the  terminus  of  their  road, 
and  constrQct  a  basin  on  the  liyer  for  the  shipment  of  coal. 

This  company  paid  taxes  on  the  lots  in  1855  and  1856;  be- 
fore that,  Fagely  had  paid  taxes  on  them.  These  facts  prove 
very  clearly,  that  while  it  probably  was  the  intention  of  the 
company  at  some  time  or  other  to  establish  a  basin  on  these 
lots,  the  actual  appropriation  never  was  finally  made. 

In  connection  with  this  evidence,  the  duties  and  liabilities 
of  the  Danville  and  PottsviUe  company,  and  its  immediate 
successor,  strongly  establish  their  failure  to  appropriate.  The 
charter  of  the  first-named  company  required  them  to  com- 
mence the  work  within  three  years,  and  complete  it  within 
seven.  It  further  provided,  that  ^'  if  after  the  completion  of 
the  said  railroad  the  said  corporation  shall  suffer  the  same  to 
go  to  decay,  and  be  impassable  for  the  term  of  two  years,  then 
this  charter  to  become  null  and  void.'^ 

The  act  of  April  14,  1828,  extended  the  time,  by  authoris- 
ing the  work  to  be  commenced  in  three,  and  completed  in 
seven,  years  from  the  date. 

The  state  being  liable  upon  her  guaranty  for  interest  on 
loans  to  the  company  by  the  act  of  April  21, 1846,  authorized 
the  railroad  and  franchises  to  be  sold  at  sheriff's  sale,  and 
gave  the  purchasers  five  years  from  the  acknowledgment  of 
the  deed  to  complete. 

The  act  of  March  16,  1847,  varied  the  terms  of  the  act  of 
1846,  and  again  authorized  a  sale. 

No  sale  being  effected,  then  came  the  act  of  April  2, 1850^ 
which  is  important  as  showing  that  the  company  had  £euled 
in  every  particular  to  accomplish  the  purposes  of  its  charter. 
It  recites  the  state  guaranty  of  interest  and  the  mortgage  for 
the  loans,  amounting  to  three  hundred  thousand  dollars,  that 
the  company  constructed  ten  miles  of  road  from  the  eastern 
terminus,  which  they  have  permitted  to  go  to  ruin,  and  twenty 
miles  from  Sunbury  to  Shamokin  coal-field,  of  which  they 
have  practically  abandoned  all  care;  that  the  company  is  in- 
solvent, and  there  is  no  reasonable  prospect  they  will  ever 
complete  their  railroad,  and  relieve  the  state  of  an  annual 
drain  of  fifteen  thousand  dollars.  That  the  railroad  is  yearly 
decreasing  in  value,  and  in  a  year  or  two  will  be  useless  for 
all  purposes  of  transportation,  and  an  immediate  sale  is  there- 
fore necessary.  The  act  then  provides  for  making  a  sale  of 
the  railroad  and  franchises,  and  closes  with  this  proviso: 
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**  That  nothing  contained  in  this  act  shall  be  held,  taken,  or 
construed  to  interfere  with  or  affect  the  title  of  Renben  Fagely 
in  and  to  certain  lots  of  ground  in  the  borough  of  Sunbury, 
sold  by  the  sheriff  of  Northumberland  county  as  the  property 
of  said  railroad  company,  and  purchased  at  said  sheriff's  sale 
by  the  said  Reuben  Fagely;  nor  shall  any  sale  under  the  pro- 
visions of  this  act  or  any  of  the  acts  herein  referred  to  be  held 
to  divest  the  title  of  the  said  Reuben  Fagely,  his  heirs  and 
assigns,  in  and  to  said  lots." 

By  the  terms  of  this  act  the  proceeds  of  sale  were  to  be  paid 
to  the  loan-holders,  and  the  mortgage  was  to  be  satisfied.  The 
sale  was  limited  to  a  sum  not  less  than  one  hundred  and 
thirty  thousand  dollars,  and  the  state  to  become  responsible 
for  the  interest  upon  the  residue  of  the  loan  unpaid  by  the 
sale.  The  loan-holders'  assent  was  to  be  obtained  by  the  audi- 
tor-general. 

By  the  act  of  April  12, 1851,  we  learn  that  all  this  was 
done, — creditors'  assent  obtained,  sale  made,  and  the  state 
provided  for  the  issuing  of  certificates  for  the  residue  of  in- 
terest. 

These  acts  contain  pregnant  evidence  that  these  lots  had 
never  been  actually  appropriated.  All  parties  interested 
united  in  so  considering  it.  The  state  was  deeply  interested, 
yet  she  recognized  the  sheriff's  sale  to  Fagely,  and  provided 
that  the  sale  under  the  act  of  1850  should  not  affect  his  title. 
The  creditors  by  their  assent  to  the  act  did  the  same.  The 
railroad  company  did  the  same,  having  permitted  thc'sale  of 
the  lots  to  Fagely  without  objection.  The  company  was 
bound  to  speak  out  at  the  time  of  acknowledgment  of  the 
sheriff's  deed.  They  also  acquiesced  in  the  sale  under  the  act 
of  1850.  And  lastly,  the  Philadelphia  and  Sunbury  com- 
pany, as  purchasers  under  the  act  of  1850,  were  bound  by  its 
terms;  and  by  their  after  purchase  of  the  lots  from  Fagely, 
whose  title  is  referred  to  in  the  act,  gave  unquestionable  evi- 
dence of  their  understanding  of  the  facts,  and  the  reasons 
which  led  to  a  saving  in  the  act  of  Fagely's  title. 

The  point  of  these  remarks  is,  not  to  show  a  ratification  of  a 
void  sale,  but  by  the  united  conduct  and  understanding  of  all 
the  parties  that  no  actual  appropriation  of  the  lots  to  the  basin 
had  ever  been  fidly  made,  and  therefore  that  the  sale  was  not 
void,  but  valid. 

The  facts  of  the  case,  when  properly  viewed,  prove  most 
oonclusiyely  there  never  was  such  an  actual  appropriation  or 
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Bubordination  of  these  lots  to  the  purchase  of  the  oompaskj  as 
prevented  their  levy  and  sale,  held  as  they  were  by  purchase 
hidependently  of  the  franchise  for  railroad  purposes. 

But  the  case  is  susceptible  on  its  facts  of  being  presented 
in  a  still  stronger  light.  Admitting^  for  the  sake  of  the  argu- 
ment,  that  the  lots  were  purchased  for  the  purpose  of  estab- 
lishing a  basin,  that  the  company  took  steps  toward  its 
construction,  and  carried  their  design  into  part  execution,  it 
is  still  a  case  when  the  sale  must  now  be  supported,  and  the 
Philadelphia  and  Sunbury  company,  as  purchasers  under  the 
act  of  1850  and  of  Fagely,  are  estopped  from  denying  its 
validity. 

The  recital  of  the  act  of  1850  shows  clearly  that  the  Dan- 
ville and  Pottsville  Railroad  Company  had  failed  to  comply 
with  its  charter,  and  the  supplement  of  1828,  which  extended 
the  time  for  completion  until  1835.  The  company  was  at  the 
mercy  of  the  legislature,  and  had,  besides,  become  totally  in- 
solvent, and  incapable  of  finishing  its  work.  Still,  they  were 
permitted  to  struggle  on  until  1846,  when  the  legislature,  in 
authorizing  the  sale  of  the  railroad  and  franchises,  offered,  by 
a  proviso  in  the  act  of  1846,  a  further  indulgence,  that  if  four 
hundred  thousand  dollars  of  new  stock  were  raised  the  sale 
should  not  take  place,  and  the  company  should  be  allowed 
three  years  more  to  complete  the  road.  This  was  not  done, 
and  the  act  of  1850  was  passed.  The  company  could  not 
help  itself,  and,  as  between  the  state,  the  creditors,  and  the 
purchasers  under  the  act  of  1850,  this  act  created  a  contract 
The  commonwealth  and  creditors  gave  their  express  assent  to 
the  sale  upon  the  terms  of  the  act,  while  the  act  itself  gave  to 
the  terms  the  sanction  and  the  operation  of  law.  The  pur- 
chasers who  bought  under  the  terms  of  the  act  became,  by 
the  act  of  purchase,  bound  by  its  provisions.  Now,  by  the 
express  terms  of  the  law,  nothing  contained  in  it  was  to  be 
construed  to  interfere  with  or  affect  Fagely's  title,  nor  should 
a  sale  under  it  be  held  to  divest  this  title.  This  was  not 
merely  a  recognition  that  Fagely  had  a  title,  but  a  stipulation 
that  the  purchaser  under  the  law  should  take  nothing  in  preju- 
dice of  his  title.  When  the  Philadelphia  and  Sunbury  Rail- 
road Company  purchased,  they  assented  to  this  stipulation. 
The  commonwealth  having  the  power  to  relinquish  her  title 
by  forfeiture,  and  to  ratify  acts,  however  inconsistent  with  the 
public  franchise  she  had  granted,  the  creditors  having  as- 
sented, the  Danville  and  Pottsville  Railroad  Company  being 
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Qnablei  to  diseent,  and  not  having  dissented,  from  the  sale, 
and  the  Philadelphia  and  Sunbury  having  given  its  assent  by 
pnrchasing  nnder  the  terms  proposed,  and  afterwards  pur- 
chasing from  Fagely,  the  latter  company  must  clearly  be 
estopped  from  asserting  the  invalidity  of  Fagely's  title. 

The  case  then  came  down  to  the  time  of  the  Philadelphip 
and  Sunbury  company.  Did  this  company  appropriate  those 
lots  to  the  purpose  of  a  basin?  Of  this  there  is  not  a  par« 
tide  of  evidence.  On  the  contrary^  the  company  procured 
legislation  to  change  the  termination  of  the  road  and  make 
a  basin  for  shipping  coal  into  the  river;  and  besides,  suffered 
themselves  to  be  assessed  and  to  pay  taxes  on  these  lots  inde- 
pendently of  the  railroad. 

There  can  be  no  pretense,  therefore,  upon  the  whole  case, 
that  these  lots  were-  a  part  of  the  franchise  when  the  mort- 
gage to  Priestly  was  made.  The  finding  of  the  jury  sepa- 
rated the  part  actually  used  for  the  track  of  the  road  and  left 
it  in  possession  of  the  defendants  below.  This  is  all  they 
could  ask  under  the  evidence. 

The  judgment  must  be  affirmed. 

Woodward,  C.  J.,  dissented,  and  Read,  J.,  was  absent  dur- 
ing the  argument. 

Tm  FBDfcn'AL  CASM  n  cmD  in  Western  Pa,  H.  B,  Co.  ▼.  Johmtrmf  59  Pa. 
8i.  294,  to  the  point  that  the  interest  of  a  railroad  company  in  land  taken  f oi 
railroad  pnrpoeee  is  merely  an  easement  of  passage  or  right  of  way  over  the 
land,  and  use  of  it  for  repairing  and  construction  works  necessary  to  the  oon- 
dnct  of  the  road.  In  Toungman  v.  Elmira  d*  W.  B.  Co.,  65  Id.  286^  it  is 
cited  to  the  point  that  a  railroad,  with  its  appurtenances  necessary  to  the 
exercise  of  its  franchise,  cannot  be  levied  on  and  sold  under  a  judgment  against 
Ifae  oorporatioii. 
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or  GRA2nt>R  and  his  heirs,  that  is,  a  covenant  of  special  warranty. 

Pabol  Evibbncb  Tendhto  to  Prove  Undbrtakinq  bt  Vbndeb  to  Takb 
Laud  at  his  Owv  Risk  should  not  be  submitted  to  the  jury  in  an  action 
on  a  bond  for  the  purchase-money,  the  title  having  proved  defective, 
where  the  agreement  for  the  purchase  expressly  negatived  such  an  under- 
taking, and  the  deed  subsequently  taken  contained  all  the  covenant  that 
the  purchaser  of  a  perfect  title  could  claim. 

Wherb  yEinx>R  Agrees  to  Conyet  Land  nf  Feb-sivflb  Clear  or  All 
Bkoumb&anges,  parol  evidence  that  at  the  time  of  the  execution  of  the 
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•grMment  it  was  nndontood  that  tho  Tendee  ahonld,  at  bia  own  rii^ 
take  whatever  title  the  vendor  had,  is  inadmissible  to  contradict  the 
written  instroment^  and  incompetent  to  destroy  its  coyenanta.  And  even 
if  sach  evidence  were  admissible  to  reform  the  written  agreement,  it 
could  have  no  bearing  upon  the  deed  of  the  land  subsequently  ezecntsd. 

yXNDOB    HAYINO    ElfOWLEDOE  OF   DeFBOT  IN  HO   TlTLX  CANVOT   Bnn>  BIB 

Vkstdem,  ignorant  of  the  facts,  by  an  agreement  to  assume  all  the  risk  of 
the  title;  the  concealment  of  the  facts  ia  sach  a  case  is  a  constmctive 
fraud. 
DKVBor  IN  TiTLB  OF  Gbantob  OF  Land  Holdino  Pkbfbot  Ligal  Xnui^ 
subject,  however,  to  a  trust  as  to  two  undivided  third  parts  thereof  to 
other  persons,  is  not  covered  by  the  statutory  covenant  contained  in  the 
words  '*  grant,  bargain,  and  sell "  of  a  deed,  or  by  the  express  covenant 
of  special  warranty  therein. 

Erbor  to  the  oommoQ  pleas  of  Blair  County.  This  was  a 
proceeding  in  the  court  below,  under  which  a  judgment  for 
two  thousand  dollars,  which  had  been  entered  on  a  warrant  of 
attorney  against  Gilbert  L.  Lloyd,  at  the  suit  of  Thomas  Far- 
rell,  was  opened  and  the  defendant  let  into  a  defense.  The 
other  facts  are  stated  in  the  opinion, 

Samuel  S,  Blair ^  for  the  plaintiff  in  error. 

Hall  and  Neffj  and  John  Scott^  for  the  defendant  in  error. 

By  Court,  Strong,  J.  That  the  title  to  the  land,  for  the 
purchase-money  of  which  the  bond  was  given,  has  failed  to 
the  extent  of  two  third  parts  thereof,  is  beyond  controversy. 
The  evidence  given  at  the  trial  in  the  court  below  shows  it, 
and  the  court  so  instructed  the  jury.  The  plaintiff  therefore 
was  not  entitled  to  recover,  unless  the  defendant  had  agreed  to 
take  the  risk  of  a  defective  title  upon  himself.  If  he  did,  then 
what  he  bargained  for  was  not  a  good  title,  but  such  a  title  as 
Thomas  Farrell  gave  him,  and  there  has  been  no  faUure  of 
consideration. 

It  was  upon  this  question  that  the  case  turned  in  the  court 
below,  and  the  errors  assigned  relate  mainly  to  the  instruction 
given  to  the  jury  respecting  it.  The  land  had  belonged  to 
Peter  Collins  and  James  Ross.  On  the  7th  of  October,  1841, 
they  sold  it  by  articles  of  agreement  to  Barnabas  Parrell,  the 
father  of  the  plaintiff,  for  the  sum  of  $375,  of  which  he  paid 
$160,  the  first  installment,  in  full,  and  eight  dollars  on  account 
of  the  second  installment.  Shortly  afterwards  he  died,  leav- 
ing three  children,  of  whom  the  plaintiff,  Thomas  Parrell,  was 
one.  After  his  death  his  son  Thomas  paid  the  remainder  of 
the  purchase-money,  and  took  a  deed  to  himself  from  Collinfl 
«nd  Ross,  giving  to  them  a  bond  conditioned  upon  his  procure- 
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ment  of  a  release  to  them  by  his  two  sistera.  He  afterwardg 
purchased  a  tax  title  under  a  sale  made  in  1846.  Having 
thus  a  perfect  legal  title,  subject,  however,  to  a  trust  as  to  two 
undivided  third  parts  for  his  sisters,  in  May,  1854,  he  entered 
into  an  article  of  agreement,  by  which  he  covenanted  to  "well 
and  Fufficiently  grant,  convey,  and  assure  unto  Gilbert  Lloyd 
(the  defendant),  his  heirs  and  assigns,  in  fee-simple,  clear  of 
all  encumbrances,  all  the  tract  of  land,  in  consideration  of 
which  the  vendee  covenanted  to  pay  the  sum  of  six  thousand 
dollars,  in  iustallments,  as  follows:  One  thousand  dollars  on 
the  1st  of  July,  1854,  two  thousand  dollars  on  the  first  day  of 
July,  1855,  two  thousand  dollars  on  the  first  day  of  July,  1856, 
and  one  thousand  dollars  on  the  first  day  of  July,  1857,  the 
payments  to  be  secured  by  bond  and  mortgage.  On  the  first 
day  of  July,  1854,  in  pursuance  of  this  article,  Thomas  Farrell 
conveyed  the  land  to  the  defendant,  in  fee-simple,  describing 
it  as  the  same  as  that  which  had  belonged  to  Peter  Collins  and 
James  Ross,  and  which  they  had  conveyed  as  above  described. 
The  deed  contained  only  a  covenant  of  special  warranty  against 
the  grantor,  his  heirs  and  assigns,  in  addition  to  the  covenant 
implied  in  the  words  "grant,  bargain,  and  sell."  On  the  day 
of  the  date  of  the  deed,  Lloyd  gave  his  bonds  for  the  unpaid 
purchase-money,  of  which  that  now  in  litigation  is  one. 

There  is  nothing  either  in  the  agreement  or  in  the  deed  to 
show  that  the  purchaser  undertook  any  risk  of  title,  or  that 
he  bargained  for  anything  less  than  a  perfect  title.  The  con- 
trary is  expressly  declared  in  the  article  of  agreement,  and 
such  is  the  legal  efiect  of  the  deed.  Nor  is  it  pretended  that 
he  had  any  knowledge  of  defect  of  title  in  Thomas  Farrell,  his 
grantor.  He  was  not  informed  of  the  trust  in  favor  of  the 
grantor's  sisters,  nor  of  anything  that  should  have  put  him 
upon  inquiry.  He  did  not  take  a  deed  for  the  right,  title,  and 
interest  of  liis  grantor,  but  a  deed  for  the  land  itself,  with  all 
the  covenants  to  which  he  was  entitled  as  a  purchaser  of  a 
perfect  title.  It  is  true,  the  deed  contains  no  covenant  of  gen- 
eral warranty  against  the  world,  but  the  purchaser  of  a  per- 
fect right  is  not  entitled  to  anything  more  than  a  covenant 
against  the  acts  of  the  grantor  and  his  heirs,  — that  is,  a  cov- 
enant of  special  warranty:  Withers  v.  Bairdy  7  Watts,  229  [82 
Am.  Dec.  754];  Espy  v.  Anderson^  14  Pa.  St.  312;  Cadwalader 
V.  Tryon,  37  Id.  322. 

To  show,  however,  that  his  conveyance  was  of  no  more  than 
his  own  right,  and  that  the  defendant  bought  at  his  own  risk, 
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the  plaintiff  called  a  witness  who  testified  that  he  was  present 
at  the  signing  of  the  agreement  and  at  the  delivery  of  the 
deed;  that  it  was  the  understanding  that  Mr.  Lloyd  was  to 
take  whatever  title  Farrell  had  at  his  own  risk;  that  he  did 
not  undertake  to  give  the  language  of  the  parties;  that  the 
conversation  was  just  before  the  signing  of  the  article;  that 
there  was  nothing  said  about  the  rights  or  claims  of  the  other 
heirs,  not  a  word  about  two  thirds  of  the  land  belonging  to 
Farrell's  two  sisters;  that  the  parties  came  into  his  office  only 
to  sign  the  agreement;  that  he  did  not  undertake  to  give  Mr. 
Lloyd's  words,  or  what  Mr.  Farrell  said,  and  that  the  way  he 
had  stated  it  before  was,  that  Lloyd  was  to  take  just  such 
title  as  Farrell  had,  without  guaranty  of  any  kind.  The  wit- 
ness said  nothing  of  what  took  place  when  the  deed  was  de- 
livered, or  after  the  article  of  agreement  was  made.  This 
testimony  the  court  submitted  to  the  jury  in  connection  with 
the  agreement,  and  the  fact  that  the  deed  was  afterwards  taken 
with  only  a  si>ecial  warranty  as  evidence  from  which  they 
might  find  whether  Lloyd  had  agreed  to  take  the  land  at  his 
own  risk,  and  thereby  precluded  himself  from  setting  up  a 
defect  of  title  as  a  defense  to  the  plaintiff's  claim  on  the  bonds 
given  some  months  afterwards  for  the  purchase-money.  The 
agreement  expressly  negatived  such  an  assumption,  and  the 
fact  that  the  deed  contained  no  more  than  a  covenant  of  spe- 
cial warranty  was  no  evidence  of  it;  for,  as  has  been  shown, 
such  a  covenant  is  all  that  the  purchaser  of  a  perfect  title  can 
claim.  This  fact  should  not,  therefore,  have  been  presented  to 
the  jury  as  tending  to  prove  an  undertaking  by  the  grantee  to 
run  the  hazard  of  the  title.  Nothing  then  remams  but  the 
testimony  of  the  one  witness,  and  this  the  court  was  requested 
to  withdraw  from  the  jury  as  contradictory  to  the  written 
agreement,  and  insufficient  in  itself.  We  think  the  request 
should  have  been  granted.  At  best,  the  testimony  was  indefi- 
nite. We  are  not  even  informed  whose  understanding  it  was 
of  which  the  witness  spoke.  Was  it  his  own  or  that  of  the 
parties?  Was  it  the  witness's  construction  of  the  written  agree- 
ment, or  of  the  conversation  of  Farrell  and  Lloyd?  If,  as  is 
probable,  the  witness  referred  to  the  understanding  of  the  par- 
ties, how  did  he  gather  it, — from  their  negotiation  or  their 
written  contract?  And  so  far  as  the  testimony  had  any  signi* 
ficance,  it  was  in  direct  contradiction  of  the  written  covenant 
given  by  Farrell  and  exacted  by  Lloyd,  with  no  evidence  or 
even  allegation  of  mistake  or  fraud.    Had  there  been  nothing 
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more  than  fhe  article  of  agreement  between  the  parties,  snob 
parol  evidence  would  have  been  incompetent  to  destroy  its 

covenants. 

Still  more  apparent  it  is  that  the  case  should  not  thus  have 
been  submitted  to  the  jury,  when  it  is  considered  that  the  real 
consideration  of  the  defendant's  bond  was  not  the  agreement| 
but  the  deed  given  in  July  afterwards.  That,  standing  by  it- 
self, purports  to  assume  a  title.  It  is  a  grant  of  the  land,  not 
of  an  uncertain  right  in  the  land;  and  there  is  nothing  to 
show  that  the  grantor  did  not  intend  what  he  expressed  by 
his  deed.  Even  if  the  written  agreement  could  be  reformed 
and  made  to  express  its  exact  opposite  by  parol  evidence  of 
what  the  parties  said  before  its  execution,  such  evidence  can 
have  no  bearing  upon  the  deed.  We  hold,  therefore,  that  the 
court  erred  in  submitting,  without  legal  evidence,  to  the  jury 
the  question  whether  Lloyd  took  the  title  to  the  land  at  his 
own  risk. 

The  charge  of  the  learned  president  of  the  common  pleas 
was  not  quite  accurate  in  another  particular.  He  was  re- 
quested to  instruct  the  jury  that  the  act  of  Thomas  Farrell,  in 
taking  the  title  in  his  own  name  from  Collins  and  Ross,  and 
selling  to  the  defendant  without  disclosing  the  state  of  the 
title,  was  proof  of  fraud.  The  instruction  asked  for  was  re- 
fused, though  the  court  did  say,  after  the  refusal,  that  the 
misrepresentation  or  concealment  of  a  material  fact  would  be 
fraudulent,  and  would  relieve  a  party  from  an  agreement  to 
run  the  risk  of  the  title.  The  inevitable  effect  of  such  instruc- 
tion upon  the  minds  of  the  jury  must  have  been  to  create  the 
impression  that,  though  concealment  of  a  material  fact  would 
have  been  fraudulent,  yet  concealing  the  fact  that  Farrell's 
two  sisters  had  an  equitable  title  to  two  thirds  of  the  land  sold 
was  not  material.  This  is  doubtless  not  what  the  court 
meant,  but  it  is  what  the  jury  probably  understood.  The 
court  intended  to  say  that  if  Farrell  thought  he  had  a  good 
title,  good  faith  did  not  require  him  to  state  to  his  vendee 
facts  connected  with  it  which  he  deemed  of  no  importance. 
But  Farrell  knew  that  the  land  had  been  purchased  by  his 
father  from  Collins  and  Ross,  and  that  much  of  the  purchase- 
money  had  been  paid  by  him.  When  he  took  the  title,  he 
agreed  to  procure  releases  of  the  rights  of  his  sisters.  That 
they  had  nghts,  he  must  be  presumed  to  have  known.  That» 
with  such  knowledge  concealed  in  his  own  bosom,  he  could 
have  bound  his  ignorant  vendee  by  an  agreement  to  assume 
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all  the  risk  of  a  title  would  be  grossly  inequitable.  It  is  idle 
to  say  that  any  court  of  equity  would  enforce  such  a  contract. 
Even  in  cases  of  attempted  rescission  of  contracts,  it  is  not  in- 
dispensable to  the  interferenee  of  such  a  court  that  a  case  of 
actual  fraudulent  intention  should  be  made  out.  Construc- 
tive fraud  is  sufficient:  2  Story's  Eq.  Jur.,  sec.  694  et  seq. 
And  in  this  state  a  contract  of  sale  is  not  so  completely  exe- 
cuted as  to  be  beyond  the  reach  of  a  chancellor  until  the  puiv 
chase-money  has  been  actually  paid. 

There  is  nothing  else  in  this  record  that  requires  particular 
notice.  We  do  not  perceive  that  the  testimony  of  James 
Cooper  in  relation  to  the  profits  of  the  land  had  any  legiti- 
mate bearing  on  the  case,  and  we  concur  in  opinion  with  the 
court  below  that  the  defect  in  the  plaintiff's  title,  such  as  it 
was,  was  not  covered  by  the  statutory  covenant  contained  in 
the  words  ^^  grant,  bargain,  and  sell "  of  the  deed,  or  by  the 
express  covenant  of  special  warranty. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


Words  "GaAisT,  Baraatn,  and  Sell"  nr  Dbxd^  Bfibot  of:  See  Wiiulm 
▼.  Vattghan,  76  Am.  Dec.  418,  note  421,  where  other  cases  sre  collected;  Khg 
T.  OiUor^  83  Id.  269,  note  274;  Dickson  ▼.  Desires  Adm*r,  66  Id.  661,  note 
670. 

VsHDEs's  RzGHT  TO  Relzxf  ON  Gbound  gw  Bkfbct  OF  ThtiB:  See  Bnwm 
▼.  Manning,  74  Am.  Dec  736,  note  739.  Unless  it  plainly  appears  that  tha 
purchaser  has  agreed  to  take  the  risk  of  the  title,  he  may  defend  in  an  actifla 
for  the  porchase-money  by  showing  that  the  title  was  defective,  whether 
there  was  a  oorenant  of  general  warranty,  or  of  right  to  convey,  or  of  quiet 
enjoyment  by  the  vendor,  or  not:  Croaa  v.  Noble,  67  Ba.  St.  78^  citing  the 
principal  case. 

Parol  Evidbncb  cannot  bb  Rbgbzvsd  to  Show  that  Gbasttob  Dn>  not 
Warrant  against  a  particular  encumbrance,  where  the  conveyance  covenants 
against  all  encumbrances:  See  Bstabrook  v.  Smith,  66  Am.  Dec  445,  note  449; 
Orice  v.  Scarborough,  42  Id.  391,  note  395.  Parol  evidence  is,  as  a  general  mle^ 
inadmissible  to  contradict  or  vary  the  terms  of  a  written  instrument:  JUarUm 
V.  Berens,  67  Pa.  St.  463,  citing  the  principal  case 

This  Cas£  Oamx  bxvore  Court  agadt,  and  is  reported  as  FcarreEL  ^ 
Llofyd,  69  Pa.  St  247,  where  the  court  say:  "  We  are  also  of  the  opinion  that 
the  evidence  of  William  M.  Uoyd  upon  this  trial,  ia  regard  to  the  agreement 
by  Gilbert  L.  Uoyd,  on  his  purchase  from  Thomas  f^aneU,  to  take  all  tha 
risk  of  the  title,  was  materially  diffarent  from  what  it  was  on  the  f onuer 
triaL" 
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RxciTAL  on  the  face  of  the  deed  that  the  pnrchase-moiiey  remaana  unpaid 
and  ia  to  be  paid  annnaUy.  And  where  no  intention  to  dharge  the  por- 
chaae-money  aa  a  lien  on  the  land  is  expressed  in  the  deed,  the  law  will 
not  imply  snch  an  intention,  and  no  lien  is  created  aa  against  a  porchaaer 
thereof  at  sheriff's  sale  as  the  property  of  the  grantee. 

Ahicable  action  in  debt  between  Cynthia  E.  Oreen  and 
Isaac  E.  Hiester.  Evan  Green,  the  husband  of  said  Cynthia 
B.  Green,  devised  to  her  a  house  and  lot  during  her  widow- 
hood or  life,  with  remainder  to  their  son  Amos  S.  Green.  Mrs. 
Green  subsequently,  for  and  in  consideration  of  the  payment 
to  her  yearly  and  every  year  during  the  continuance  of  her 
widowhood,  of  the  sum  of  one  hundred  dollars,  released  to  her 
son,  Amos  S.  Green,  all  the  right,  title,  and  interest  to  which 
she  was  entitled  under  the  will  of  her  late  husband.  Amos 
S.  Green  afterwards  mortgaged  the  house  and  lot  to  Isaac 
E.  Hiester.  Hiester  afterwards  obtained  judgment  on  said 
mortgage,  and  issued  a  levari  fadcuy  on  which  the  sheriff  sold 
the  house  and  lot,  as  the  property  of  said  Amos  S.  Green,  to 
said  Hiester,  and  executed  and  delivered  to  him  a  deed  for  the 
same.  If,  upon  these  facts,  the  court  was  of  opinion  that  Mrs. 
Green  was  entitled  to  the  one  himdred  dollars  per  annum  men- 
tioned in  the  release,  then  judgment  was  to  be  entered  in  her 
fiftvor,  otherwise  for  the  defendant.  The  court  below  rendered 
judgment  in  favor  of  the  plaintiff  for  two  hundred  dollars,  for 
the  two  yearly  payments  then  due. 

lioae  E.  Hiester^  the  plaintiff  in  error,  pro  se. 
H,  M*  North,  for  the  defendant  in  error. 

By  Court,  Woodwabd,  C.  J.  Necu^s  Appeal,  81  Pa.  St.  293, 
ruled  this  cause  in  the  court  below,  and  we  are  asked  to  re- 
verse the  judgment,  on  the  ground  that  the  decree  in  that  case 
was  contrary  to  the  settled  law  of  Pennsylvania,  a  demand 
which  ought  to  have  been  supported  by  a  better  exhibition  of 
authorities  than  the  paper-books  contain. 

Though  I  dissented  from  the  ruling  in  Neas^s  Appeal,  wpra,  I 
would  cheerfully  have  dismissed  my  doubts  and  followed  it  on 
the  present  occasion  had  my  brethren  been  agreed  in  recogniz* 
ing  it  as  law;  but  as  they  stand  equally  divided  on  the  ques- 
tion, I  am  unwilling  to  give  the  casting  vote  without  first 
re-examining  the  subject  in  the  light  of  the  authorities. 
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A  distinction  might  be  taken  between  Neatf$  Appeal^  tupra, 
and  this  case,  for  all  that  was  alleged  there  was,  that  a  lien 
existed  for  the  unpaid  purchase-money,  which,  being  divested 
by  the  sheriff's  sale,  was  entitled  to  be  paid  out  of  the  proceeds, 
whilst  here  the  allegation  is,  that  the  lien  survived  the  sheriff's 
sale,  and  ran  with  the  land.  The  question  here  is,  not  as  it  was 
there,  one  of  distribution,  but  as  expressed  in  the  case  stated, 
it  is  "  whether  the  plaintiff  is  entitled  to  recover  from  the  pur- 
chaser at  the  sheriff's  sale  one  hundred  dollars  per  annum,  the 
consideration  mentioned  in  the  release." 

Had  Mrs.  Oreen  come  in  upon  the  proceeds  of  the  sale,  she 
would  have  likened  her  case  to  Neas^s  Appeal^  9upra;  but  at- 
tempting to  support  her  lien  against  the  purchaser  notwith- 
standing the  sheriff's  sale,  a  reversal  of  the  judgment  she 
obtained  would  not  necessarily  trench  upon  the  ruling  in  that 
case. 

Not  to  insist,  however,  upon  this  distinction,  I  prefer  to  dis- 
cuss the  main  question  common  to  both  cases,  to  wit,  whether 
purchase-money  reserved  in  a  deed,  but  not  expressly  charged 
upon  the  land  conveyed,  is  a  lien  upon  that  land. 

Tf  it  be  a  lien,  it  is  so  by  virtue  of  no  principle  of  the  com- 
mon law,  and  by  no  statutory  provision,  and  must  therefore 
be  classed  as  an  equitable  lien,  which  arises  only  when  the 
legal  title  has  been  conveyed. 

The  doctrine  of  equitable  liens,  though  long  prevalent  in 
English  and  some  American  courts  of  chancery,  was  never  in- 
tended to  be  admitted  into  Pennsylvania  jurisprudence.  If 
favored  by  what  fell  from  this  court  in  Stouffer  v.  Colemany  1 
Yeates,  393,  and  Irvine  v.  Campbell^  6  Binn.  118,  it  was  ex- 
pressly and  very  forcibly  repudiated  in  Kauffelt  v.  Bower^  7 
Serg.  &  R.  64  [10  Am.  Dec.  428].  That  was  the  case  of  an 
executed  conveyance  by  a  vendor,  half  the  purchase-money 
received,  and  bonds  taken  for  the  other  half,  but  no  judgments 
entered  on  the  bonds.  Under  judgments  subsequently  ob- 
tained against  the  vendee  the  land  was  sold  at  sheriff's  sale, 
and  the  vendor  claimed  the  unpaid  balance  of  his  purchase* 
money  out  of  the  proceeds  of  the  sale.  The  masterly  opinion 
of  Judge  Gibson  showed  that  the  doctrine  of  equitable  liens 
liad  grown  up  in  England  since  the  foundation  of  the  colonies, 
and  therefore  that  our  ancestors  did  not  bring  it  with  them; 
that  it  was  opposed  to  the  policy  of  our  legislation;  that  it  was 
not  recognized  in  the  practice  of  our  courts;  and  that  it  ac« 
corded  with  neither  the  professional  nor  the  popular  under- 
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''The  implication,"  he  added,  'Hhat  there  is  an 
intention  to  reserve  a  lien  for  the  pnrchase-money  in  all  casei 
where  the  parties  do  not  by  express  acts  evince  a  contrary  in- 
tention is,  in  almost  every  case,  inconsistent  with  the  truth  of 
the  fact,  and  in  all  instances,  without  exception,  in  contradic- 
tion of  the  express  terms  of  the  contract,  which  purports  to  be 
a  conveyance  of  everything  that  can  pass.  The  construction, 
therefore,  which,  independently  of  fraud  or  mistake,  reserves 
-an  interest  against  the  express  language  of  the  parties,  is  un- 
natural and  unjust.'' 

In  SempU  v.  Burdj  7  Serg.  &  R.  286,  the  same  views  were 
tepeated  against  a  vendor  who  held  an  unrecorded  mortgage; 
and  in  Megargel  v.  5aul,  3  Whart.  20,  the  court  expressed  a 
Tery  confident  trust  that  it  was  ^'unalterably  established  in 
Kauffdt  V.  Bower,  7  Serg.  &  R.  64  [10  Am.  Dec.  428],  that 
there  can  be  no  lien  in  any  case  where  the  vendor  has  con- 
-veyed  the  legal  title." 

But  in  these  cases  there  was  nothing  on  the  face  of  the  deed 
to  show  that  any  portion  of  the  purchase-money  remained  un- 
paid. The  formal  acknowledgment  of  its  receipt  would  imply 
a  fuUy  executed  contract  on  the  part  of  the  vendee,  and  de- 
livery of  the  deed  imported  full  execution  on  the  part  of  the 
vendor.  Between  parties  whose  writings  wore  such  a  face, 
there  was  no  ground  for  implying  unexecuted  covenants  or 
liens  to  secure  performance  of  them.  But  in  Bear  v.TF^Mler, 
7  Watts,  144,  we  have  a  conveyance  of  the  legal  title,  subject, 
nevertheless,  to  the  conditions  and  obligations  contained  in  a 
certain  article  of  agreement  between  the  parties,  bearing  date 
the  18th  of  March  last."  The  agreement  here  referred  to  bound 
the  vendee  to  pay  six  several  bonds  of  eighty  dollars  each, 
and  to  support  the  vendor  and  wife  for  life.  The  point  ruled 
was,  that  the  deed  was  a  conveyance  on  condition,  which  any 
party  in  interest  might  enforce  by  ejectment  And  this  was 
really  all  that  the  case  decided;  but  Judge  Rogers  took  occa- 
mon  to  allude  to  the  doctrine  of  equitable  liens,  and  approved 
^f  the  ruling  in  Kauffelt  v.  Bower ,  7  Serg.  &  R.  64  [10  Am.  Dec. 
428],  but  intimated  that  parties  may  create  such  a  lien  by 
-clear  and  express  words,  so  as  to  be  binding  between  them- 
selves and  privies. 

The  next  year  the  case  of  Stewartson  v.  Watta,  8  Watts,  892, 
came  up.  Here  was  an  express  charge  of  the  purchase-money 
tipon  the  land,  which  was  also  secured  by  a  mortgage,  and  a 
cheriff's  sale  on  judgment  junior  to  the  mortgage.    The  salt 
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occurred  before  the  act  of  the  6th  of  April,  1830,  and  the  court 
held  the  lien,  whether  created  by  the  words  of  the  deed  or  the 
mortgage,  to  be  divested  by  that  sale.  Judge  Rogers  vindi- 
cated, with  great  force  of  argument,  the  policy  that  judicial 
sales  should  pass  property  clear  of  all  liens;  but  he  said  the 
court  had  yielded  to  certain  exceptions,  which  may  be  reduced 
to  three:  1.  Where  liens  are  created  by  last  wills  and  testa- 
ments as  permanent  provisions  for  wives  and  children; 
2.  Where  from  the  nature  of  the  encumbrance  it  will  not 
readily  admit  of  valuation;  and  8.  Where  it  is  plahi  from  the 
agreement  of  the  parties  that  the  encumbrance  was  intended 
to  run  with  the  land.  Under  one  or  the  other  of  these  heads 
it  was  manifestly  intended  that  every  lien  should  fall  which 
was  to  be  saved  by  judicial  decision  from  the  ordinary  effects 
of  sheriffs'  sales.  Mortgages  and  certain  other  liens  were 
saved  by  statutes.  In  the  cases  of  Episcopal  Academy  v. 
Frieze  J  2  Watts,  16,  and  Bamitz  v.  Smithy  1  Watts  &  S.  145,  wo 
have  instances  of  liens  created  by  the  agreement  of  parties^ 
and  divested  by  sheriffs'  sales  on  subsequent  liens,  so  that  we 
are  not  to  forget  that  something  more  than  the  creation  of  a 
lien  by  agreement  is  necessary  to  make  it  survive  a  sheriff's 
sale;  it  must  be  expressly  charged  upon  the  land  as  an  en- 
cumbrance manifestly  intended  to  run  with  it.  Bury  v.  Siebery 
5  Pa.  St.  432,  was  ruled  on  the  doctrine  of  McCaU  v.  LenaZj 
9  Serg.  &  R.  310,  which  was  the  case  of  tacking  one  security 
to  another,  whereby  a  subsequent  encumbrance  was  saved  by 
relation  to  a  prior  one, — quite  a  different  subject  from  that  we 
are  upon.  DewaWs  Appeal^  20  Pa.  St  236,  and  Hart  y.  JTom* 
tUer,  20  Id.  248,  were  instances  of  liens  not  divested  by  sher- 
iffs' sales,  and  which  admit  of  classification  under  the  heads 
above  stated. 

The  sum  of  the  authorities  is,  that  though  equitable  liens 
are  not  favored  by  our  law,  yet  parties  may  by  clear  and  ex- 
press words  in  deeds  of  conveyance  create  liens  upon  land, 
either  for  purchase-money  or  for  performance  of  collateral  con- 
ditions which  will  be  binding  between  themselves  and  their 
privies,  and  such  liens  will  be  divested  by  subsequent  sheriffs' 
sales,  unless  they  are  in  the  nature  of  testamentary  provisions 
for  wives  and  children,  or  are  not  capable  of  valuation,  or  are 
expressly  created  to  run  with  the  land.  Now,  in  view  of  this 
state  of  the  law,  our  immediate  question  is,  whether  reciting 
on  the  face  of  the  title  that  the  purchase-money  remains 
unpaid,  and  is  to  be  paid  annually,  creates  such  a  lien.    La 
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Necu^f  Appealy  81  Pa.  St.  293,  an  intention  to  create  a  lien 
was  inferred  from  the  fact  that  the  purchase-money  stood  in 
the  title.  But  according  to  all  the  antecedent  cases,  express 
words  were  necessary  to  establish  the  lien.  It  never  before 
was  treated  as  a  subject  for  legal  implication,  and  it  is  mani- 
festly a  hazardous  inference  to  make;  for  the  pecuniary  con- 
sideration, essential  to  all  bargains  and  sales,  is  generally 
mentioned  on  the  face  of  the  deed,  and  if  it  be  said  to  be  un- 
paid, it  is  notice  of  that  fact  to  a  subsequent  purchaser,  but  it 
is  no  notice  to  him  of  a  lien.  He  may  reasonably  infer  that 
the  vendor  trusted  the  personal  credit  of  his  vendee  for  the 
purchase-money,  or  took  bonds  and  mortgages  or  other  security, 
or  at  the  least,  that  no  lien  was  intended  to  be  created  by  the 
deed  because  none  was  expressed.  These  inferences  would 
seem  quite  as  reasonable  as  that  the  parties  meant  what  they 
did  not  express, — a  Hen  for  the  unpaid  money.  When  the  ill 
consequences  of  constructive  liens  are  considered,  and  it  is 
observed  how  the  legislature  and  the  courts  have  labored  to 
furnish  record  notice  of  liens,  it  is  going  very  far  to  say  that 
parties  may,  even  by  their  express  agreement,  create  a  valid 
lien,  but  much  too  far  to  imply  it  from  mere  notice  of  non- 
pa3rment  of  purchase-money,  and  very  much  too  far  to  imply 
a  lien,  from  that  single  fact,  of  such  tenaciousness  that  a 
sheriff's  sale  will  not  divest  it.  Yet  all  this  must  be  implied 
to  support  the  lien  claimed  in  this  case.  If  notice  of  unpaid 
purchase-money  be  sufficient  to  create  a  lien,  Kauffelt  v.  Bower^ 
7  Serg.  &  R.  64  [10  Am.  Dec.  428],  ought  to  have  been  differ- 
ently ruled,  for  the  purchaser  there  bad  such  notice,  but  the 
court  refused,  for  the  most  solid  reasons,  to  imply  a  lien. 

Mrs.  Green's  deed  was  a  release  of  all  her  estate,  right,  title, 
and  interest  in  the  premises  conveyed,  and  though  the  consid- 
eration is  expressed  upon  the  face  of  the  deed  as  an  annuity 
of  one  hundred  dollars,  there  is  not  a  word  to  import  an  in- 
tention to  charge  it  as  a  lien  on  the  land.  The  policy  of  the 
law  forbids  us  to  surmise  or  imagine  such  an  intention.  But 
even  if  we  should  guess  that  she  meant  to  reserve  a  lien,  it 
%^ould  not  avail  her  as  against  the  sheriff's  sale,  unless  we 
held  it  equivalent  to  a  first  mortgage,  which  would  be  carry- 
ing judicial  implications  further  than  Nea^s  Appeal^  supraf 
or  any  other  case,  and  beyond  the  bounds  of  prudence  and 
reason. 

Now,  to  wit,  October  19, 1864,  after  argument  of  this  case, 
and  full  consideration,  the  judgment  of  the  court  of  common 
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pleas  of  Lancaster  County  is  reversed  and  set  adde,  and^odc-^ 
ment  is  here  entered  for  the  defendant. 

Thompson,  J.,  dissented. 

Vbitdoh's  Lxxn,  and  Whom  It  Avibots:  See  Lkieoln  t.  PmreeU,  73  Am* 
Deo.  196^  note  203;  Manijf  ▼.  SUuon,  62  Id.  60^  note  66^  where  otiMr  caaee  «r» 
oolleoted.  In  PennsylTanim,  the  redtal  In  a  deed  that  the  poichaae-numey  i» 
unpaid,  and  that  it  is  to  be  paid  annually,  createa  no  Hen  on  the  property 
oonyeyed:  Bom  ▼.  Bcrit,  48  Pa.  St.  386;  &  C,  poai,  p.  603,  eiting  the  pria. 
dpal  case.  Bat  where  the  lien  is  expressly  charged  it  must  be  snpportedr 
ffeial  T.  Baher,  49  Id.  14;  ffeffirich  ▼.  fTeover,  61  Id.  890,  both  citing  the 
principal  case.  Equitable  liens  most  arise  from  the  express  charge  of  tba 
parties,  and  not  from  implication:  8trau88^s  Appeal  49  Id.  367;  SkMeif  ▼• 
Bhirley,  69  Id.  273;  EkiaU  </  LyU,  11  Phila.  67,  all  citing  the  princiTNa  case. 

Thi  frdtgifal  cask  is  also  orrsD  in  Wtrk^^  Appeal,  65  Ph.  8t  307,  to 
the  point  that  a  judicial  sale  will  not  discharge  an  encumbrance  when  tlia 
charge  stands  in  the  title,  and  can  be  discharged  only  by  the  ooort  nndortak* 
Ing  to  administer  the  fond  by  investing  it  in  order  to  falfiU  the  pnipose  of  it| 
and  in  Bryan*s  Appeal,  101  Id.  392,  to  the  point  that  a  judioial  sale  will  dia- 
eharge  a  charge  npon  real  estate  where  the  charge  is  in  the  nature  of  a  fixed 
lien. 


Wilson  v.  Coohran, 

148  PsmiSTLVAKIA  STAn,  107.] 

VurDKi  or  Land  Who  Purohasss  with  Knowlxdob  of  Bzisniro  Riobt 
OF  Wat  over  it  is  bonnd  to  perform  his  engagement  to  pay  the  porcfaaae* 
money,  when  the  state  of  facts  continaes  to  be  the  same  as  it  was  at  the 
date  of  the  porchase. 

Pabol  EvnnENGi  Ezfladono  ScrBJECT-MATrsB  OF  Ck>imBTAKGB»  its  oond^ 
tion  and  peculiarities,  doea  not  contradict  the  deed. 

Debt  on  bonds  for  pnrchase-money.  The  opinion  states 
the  cape. 

HamiUon  arid  Achesonj  for  the  plaintiff  in  error. 
White  and  Slagle^  for  the  defendant  in  error. 

By  Court,  Woodward,  G.  J.  Cochran  conveyed  land  ta 
Wilson  by  a  deed  which  contained  a  covenant  of  general  war- 
ranty, and  then  brought  this  suit  for  part  of  the  purchase- 
money.  Wilson  put  in  an  afiGidavit  of  defense,  alleging  a 
paramount  title  in  one  Shultz  to  a  right  of  way,  or  private 
road  across  the  land,  —  that  he  purchased  without  knowledge 
of  the  easement,  —  and  that  he  had  been  virtually  evicted  from 
part  of  his  premises  by  reason  of  the  use  of  the  right  of  way. 

Upon  these  allegations  we  ruled,  when  the  case  was  here  two 
years  ago,  that  Wilson  must  be  admitted  to  make  his  defense^ 
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and  if  he  proved  the  grotrnds  alleged,  that  he  would  be  en- 
titled to  defalk  his  damages  against  the  balance  of  purchase- 
money. 

But  upon  the  trial,  instead  of  the  affidavit  of  defense  being 
sustained,  it  was  fiilly  proved,  and  the  jury  found  that  Wilson 
purchased  with  knowledge  of  Shultz's  road,  and  actually 
walked  it  in  company  with  Cochran  pending  the  treaty  of 
purchase. 

The  case  as  now  presented,  therefore,  is  that  of  a  purchaser 
with  a  covenant  of  general  warranty  attempting  to  detain  pur- 
chase-money on  account  of  a  known  encumbrance  or  defect. 
We  were  of  opinion  when  the  case  was  here  before,  and  we 
still  are,  that  the  covenant  of  general  warranty  would  embrace 
such  a  defect,  though  it  be  in  the  nature  of  an  incorporeal 
hereditament,  but  manifestly  no  action  could  be  maintained 
on  such  a  covenant,  and  therefore  purchase-money  cannot  be 
detained  by  virtue  of  it  until  after  eviction,  and  the  evidence 
here  failed  to  prove  eviction.  Indeed,  there  could  be  no  evic- 
tion of  that  which  was  never  purchased  or  possessed,  and 
therefore,  whilst  a  right  of  way  successfully  asserted  against  a 
vendee  might  be  a  breach  of  a  covenant  of  general  warranty,  if 
the  purchaser  had  bought  without  notice  of  it,  yet  the  law  is 
that  he  shall  perform  his  engagements  wherever  bis  knowledge 
and  the  state  of  facts  continue  to  be  the  same  they  were  at  the 
date  of  the  purchase.  In  Hart  v.  Porter ^  5  Serg.  &  R.  204,  it 
was  said  that  the  intent  that  the  purchaser  was  to  run  the 
risk  of  the  title  might  be  fairly  inferred  when  he  knew  of  the 
defect  at  the  ttme  of  the  purchase,  and  made  no  provision 
against  it.  To  the  same  effect  was  the  observation  made  in 
Furhman  v.  Lovdony  18  Serg.  &  R.  386  [15  Am.  Dec.  608],  and 
repeated  in  Lighty  v.  Shorb,  8  Penr.  &  W.  452  [24  Am.  Dec. 
334],  that  when  the  purchaser  is  aware  of  a  flaw,  and  pro- 
vides not  against  it,  he  takes  the  risk  of  it  upon  himself  See 
also  Murphy  v.  Richardson^  28  Pa.  St.  293,  and  Bradford  v. 
PottSy  9  Id.  37.  This  last  case,  Bradford  v.  PotiSy  was  like  the 
present,  a  purchase  with  covenant  of  general  warranty,  but 
^ith  actual  knowledge  of  the  defect,  and  the  purchaser  was 
remitted  to  his  action  on  the  covenant  after  he  should  suffer 
eviction,  and  was  not  permitted  to  withhold  purchase-money. 
So  in  Juvenal  v.  Jackson,  14  Pa.  St.  519,  it  was  said  that  a 
vendee  who  takes  covenant  against  a  known  defect  shall  not 
detain  the  purchase-money  as  a  further  security  against  it,  for 
Ihe  reason  that  the  covenant  would  be  nugatory  if  he  did. 
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Where  the  covenant  is  actually  broken  at  the  time  Biiit  is 
brought  for  parchase-money,  the  purchaaer,  to  prevent  cir- 
cuity of  action,  will  be  permitted  to  detain  purchase-money 
to  the  extent  to  which  he  might  recover  damages  upon  the 
covenant.  Some  covenants  are  broken  as  soon  as  made,  but 
a  covenant  of  general  warranty  is  only  broken  by  eviction^ — 
and  without  evidence  of  eviction  this  purchaser  has  no  ground 
to  stand  on.  Eviction  means  a  loss  of  something  purchased; 
but  if  Wilson  bought  with  Shultz's  road  open  before  his  eyes, 
and  the  necessary  inference  is  that  he  intended  to  buy  subject 
to  the  easement,  the  mere  enjoyment  of  the  road  by  Shultz  is 
not  and  cannot  be  eviction  of  Wilson.  He  has  got  all  he  bar- 
gained for  with  Cochran,  and  therefore  he  should  pay  as  he 
agreed.  Until  he  is  interrupted  in  something  conveyed  to 
him  by  Cochran  (and  he  knew  Cochran  could  not  convey 
Shultz's  road),  he  has  no  remedy  on  the  covenant  he  took  for 
his  protection,  and  therefore  no  right  to  detain  purchase- 
money.  As  the  case  is  now  presented,  the  legal  presumption 
ift,  that  he  compensated  himself  for  the  easement  by  a  dimin- 
ished price  agreed  to  be  paid  for  the  land,  and  he  must  not 
compensate  himself  twice. 

But  it  has  been  suggested  that  this  mode  of  ruling  the  case 
is  virtually  impairing  a  written  covenant  by  parol  evidence. 
Not  at  all.  The  subject-matter  of  the  conveyance,  its  condi- 
tion and  peculiarities,  may  be  explained  by  parol  without  any 
contradiction  of  a  deed.  Do  we  contradict  the  conveyance  of 
a  tract  of  land  when  we  permit  it  to  be  proved  by  parol  that 
it  is  covered  with  timber,  or  is  an  improved  farm,  or  contains 
a  water-power,  or  has  a  private  road  upon  it?  If  a  vendee 
means  to  exclude  proof  upon  such  subjects,  he  should  take  a 
more  special  covenant  than  a  general  warranty  of  title.  But 
had  he  taken,  in  this  instance,  a  covenant  against  private  ways, 
it  is  he  who  would  want  the  parol  evidence  to  establish  the 
breach.  Indeed,  it  is  he  who  opens  the  door  for  parol  evi- 
dence under  the  general  covenant,  for  he  proves  the  Shultz 
road  by  parol,  and  the  plaintiff  only  proves  that  the  defend- 
ant bought  subject  to  the  road.  We  see  no  impeachment  or 
contradiction  of  the  conveyance  by  such  evidence. 

The  several  points  made  by  the  defendant  seem  to  have 
been  well  answered,  and  the  judgment  is  affirmed. 


RiGBT  or  Wat  ovkb  Lands,  how  Aoquibbd;  See  Pierce  t.  OIdik^  92 
Dec  496,  note  498^  where  other  cases  ace  ooUeoted. 
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Paboi.  EviDxircni  »  AsmasoLM  to  BzPLAnr  but  hot  to  Tabt  WBinva: 
See  Cooper  v.  Berry,  68  Am.  Dea  46S,  note  480;  it  la  admiarible  to  iAeotiij 
the  person  or  thing  mentioned  in  the  contraot:  ffendereom  ▼.  Hadtney,  68  Id. 
029,  note  634)  SummerBn  ▼.  HeeterJ^,  66  Id.  639^  note  641;  evidence  of  sur- 
nmnding  eiroomstenoee  is  also  sdmissiWe:  Fremth  ▼•  HayUt  80  Id.  127*  note 
190. 

Ths  fbincxpal  OAffli  D  dTED  to  these  points  in  the  following  oases:  A 
covenant  of  general  wairanty  is  broken  by  the  owner  of  a  private  way  who 
tiurows  down  the  fences  to  enable  him  to  exercise  his  right  of  passage  on  the 
land:  PhSadeipUa,  W,,  d>  B,  B.  B.  Co.  v.  WilUams,  64  Pa.  St.  109;  to  mam* 
tain  an  aotion  upon  a  covenant  of  general  warranty  there  must  have  been  a 
change  of  poasessiont  Knepper  v.  KmiK,  68  Id.  484.  If  there  be  a  pnblie 
road  or  highway  open  or  in  nse  npon  land,  the  porohaser  mnst  be  taken  to 
have  seen  it^  and  to  have  fixed  in  his  own  mind  the  price  that  he  was  willing 
to  give  lor  tiie  Uad,  witti  reference  to  the  roads  Jliemmeri  v.  MeKem,  112  Id. 
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BlBVmi^BB  Aboftid  bt  OwivBB  OF  Lamd,  which  are  of  a  peimaiiBnt  &»• 
toie,  Botorioos  or  plainly  visible,  and  from  the  character  of  which  it 
may  be  presumed  that  he  intended  their  preservation  as  evidently  necea- 
niy  to  ^e  convenient  enjoyment  of  the  property  to  which  they  belongs 
become,  when  the  lands  are  divided  and  pass  into  other  hands,  perma- 
Bent  apportenanoee  thereto,  and  neither  ^e  owner  of  the  dominant  ov 
of  the  servient  portion  of  the  land  has  any  right  to  interfere  with  their 
proper  nse  and  enjoyment. 

AcnoN  on  the  case  for  obstructing  an  alleged  right  of  way. 
The  agreement  referred  to  in  the  opinion  between  the  grand- 
bther  of  the  plaintiffs  and  Larimer  provided  that  the  widow 
and  heirs  of  Thomas  Phillips  might  continue  to  occupy  and 
reside  upon  the  forty  acres  occupied  by  said  Thomas  Phillips 
at  the  time  of  his  death  during  the  natural  life  of  said  Dayid 
Phillips,  they  or  said  Larimer  for  them  paying  ten  dollars  a 
year  r^nt  therefor;  ^'  and  at  the  death  of  said  David  Phillips, 
they,  the  said  heirs  of  the  s^id  Thomas  Phillips,  shall  hold 
and  possess  the  said  tract  of  land  to  them  and  their  heirs  and 
assigns  in  fee-simple.''  The  evidence  of  the  witness  referred 
to  in  the  opinion  was  that  Hiram  McCabe,  one  of  the  de- 
fendants, had  told  him  that  David  Phillips  told  McCabe  that 
he  had  granted  this  right  of  way  to  Thomas  Phillips  and  his 
family.    The  other  facts  are  sufficiently  stated  in  the  opinion. 

B.  F.  LucaSj  for  the  plaintiffs  in  error. 

B.  and  S.  TFoocb,  for  the  defendants  in  error. 

Av.  naa  Vol.  Lxxxvi-^ 
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B  J  Conrt,  Thompson,  J.  The  difficulty  in  the  mind  of  the 
oounsel  for  the  plaintiff  in  error  in  this  case  seems  to  be  his 
inability  to  discover  a  principle  upon  which  the  alleged  right 
of  way  involved  may  exist,  and  in  truth  this  is  the  real  difll- 
colty  of  the  case.    Can  it  be  resolved? 

The  grandfather  of  the  plaintiffs,  David  Phillips,  was  in 
his  lifetime  the  owner  of  153  acres  and  20  perches  of  land  in 
one  body.  Many  years  before  his  death  he  divided  it  into  four 
portions  by  surveys  on  the  ground,  and  to  each  of  his  sons,  vis., 
Thomas,  Nelson,  and  Evan,  he  gave  the  possession  of  one  of 
these  purports,  and  retained  one,  on  which  was  the  homestead, 
for  his  own  residence  and  occupancy.  Thomas,  whose  children 
are  the  plaintiffs,  had  been  in  possession  of  his  portion,  ai 
proved  by  many  witnesses,  between  twenty  and  twenty-five 
years  before  his  death,  ffis  father  undoubtedly  designed  it 
for  him,  as  did  he  the  portions  in  the  occupancy  of  his  broth- 
ers; for  by  a  will  dated  in  1853,  and  proved  in  1856,  he  da* 
vised  the  same  to  him  in  fee  as  he  did  the  other  portions  to 
bis  brothers. 

It  is  not  clear  when  the  way  in  question  was  laid  out  or  by 
whom;  but  it  seems  to  have  been  always  used  by  Thomas,  ai 
the  most,  if  not  the  only,  convenient  road  to  church,  to  mill, 
to  the  coal-bank,  and  to  the  neighboring  village.  After  leav- 
ing the  boundary  of  Thomas's  forty  acres,  it  passes  some 
twenty  rods  through  the  division  or  portion  of  the  land  re- 
maining in  the  possession  and  occupancy  of  his  fSetther.  II 
lay  near  his  house,  and  was  used  by  him,  as  he  might  desire, 
either  for  hauling  fuel  or  going  to  his  son's  residence.  The 
whole  land  was  his  during  all  the  time  of  the  user;  and 
the  user  was  by  his  assent  and  knowledge,  as  the  jury  have 
found.  The  proposition  is  undoubtedly  true,  that  if  the  road 
was  not  actually  laid  out  on  the  ground  by  David,  the  father 
of  Thomas,  be  had  full  knowledge  of  its  location,  and  used  it, 
and  consented  to  its  use  by  his  son,  his  tenant,  for  many 
years.  It  was  a  continuous  and  notorious  way  all  the  timep 
at  the  date  of  his  will  and  at  the  day  of  his  death,  never 
altered,  changed,  or  objected  to  in  any  way  by  him.  Nay, 
more:  the  testimony  is  that  it  was  fenced  out  into  a  lane  for 
most  if  not  all  the  time  on  the  land  retained  by  him,  which 
we  must  presume  was,  if  not  done  by  himself,  done  by  his 
authority,  and  was  most  pregnant  evidence  of  his  assent  to  its 
location  and  use.  We  cannot  but  regard  those  undisputed 
facts,  if  failing  to  establish  a  precedent  authority  or  command 
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to  laj  out  the  road  as  equivalent  to  it,  in  dearlj  showing  a 
subsequent  assent  to  the  serviencj  imposed  on  the  portion 
occupied  by  him.  The  facts  can  be  regarded  in  no  other  light 
The  road,  therefore,  was  his  road  for  the  conyenience  of  his 
own  property,  the  same  in  effect  as  if  laid  out  by  himselfl 

It  is  quite  true,  as  contended  for  by  the  learned  counsel  of 
the  plaintiff  in  error,  that  the  user  by  Thomas  of  the  way, 
even  if  equal  in  time  to  the  period  within  which  a  grant  of  the 
right  of  way  may  be  presumed,  in  case  of  an  independent 
owner  and  adverse  occupancy^  establishes  no  right  upon  that 
principle  under  the  circumstances  here.  A  tenant  cannot  a<y 
quire  any  kind  of  easement  by  prescription  as  against  his  land- 
lord.  As  such  a  right  rests  upon  the  presumption  of  a  grants 
it  would  lead  to  the  absurdity  of  presuming  a  grant  of  a  man 
to  himself;  for  the  tenant's  possession  is  his  possession,  and 
whatever  is  lawfully  done  on  the  premises  is  presumed  to  be 
done  with  the  sanction  of  the  landlord. 

But  there  is  a  principle  discussed  in  Kieffer  v.  Imhoffj  23  Pa. 
St  438,  in  a  learned  opinion  by  Lewis,  0.  J.,  which  I  think 
justifies  the  charge  of  the  learned  judge  in  this  case,  although 
not  referred  to  by  him  nor  the  counsel  on  argument.  In  that 
case  the  easement  was  an  alley,  and  both  the  dominant  and 
servi -^t  properties  fell  into  one  ownership;  the  consequence  of 
whic^,  according  to  the  common  law,  would  be  an  extinction 
of  the  easement  in  the  higher  right  of  properly:  Holmes  v. 
Ooring^  2  Bing.  83;  S.  C,  9  Moore,  166;  and  Shury  v.  Piggot^ 
8  Bulst.  840.  The  alley  was  kept  open  after  the  unity  of  the 
title  and  possession  as  before;  but  while  the  property  thus 
belonged  to  one  owner,  it  was  seised  in  execution  and  sold 
to  several  purchasers,  and  the  question  afterwards  arose, 
whether  the  easement  was  extinguished  by  the  unity  or  re* 
mained ;  and  it  was  held  that  it  did  remain,  upon  the  prin> 
ciple  of  a  servitude  imposed  by  the  sole  owner,  and  existing 
at  the  time  of  the  seizure  and  sale.  ^'  Servitudes,"  says  the 
opinion,  '*  which  are  extinguished  by  unity  of  title  do  not  in 
general  revive  upon  severance;  but  where  they  are  apparent 
and  obviously  continuous  they  do.  The  disposition  made  by 
the  owner  of  both  estates  is  held  to  be  equivalent  to  a  title.  La 
destination  du  pete  de  famiUe  vout  tiire:  Civil  Code  La.,  art. 
808;  Code  Civile,  tit.  Servitudes,  sec.  288;  Gale  and  Whatley 
on  Easements,  40  (t  p.  82,  83).  Although  the  service  which 
one  estate  derived  from  the  other  was  nothing  more  than  des- 
ti  nation  du  pere  de  fawXtlU,  vt  the  disposition  of  the  owner,  so 
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long  as  the  heritage  belongs  to  the  same  person,  it  becomes  a 
seiritade  as  soon  as  they  pass  into  the  hands  of  different  pro- 
prietors: Pardessns  Traite  da  Senr.,  sea  288;  Ghde  and  What- 
ley  on  Easements,  89  (t.  p.  82). 

This  is  the  rule  of  the  civil  law  on  this  subject,  which  by 
Chancellor  Kent  is  said  to  be  of  "  permanent  and  nniversal 
application":  3  Kent's  Ck>m.  436;  and  in  the  case  just  cited  it 
is  said  ''these  doctrines  of  the  civil  law  have  been  fiilly  recog- 
nized by  the  highest  authorities  in  our  own  jurisprudence"; 
and  Gale  and  Whatley,  82,  say^  ''the  English  law  upon  this 
subject  appears  to  agree"  with  the  civil  law  also. 

It  is  not  to  be  understood  by  this  doctrine  that  any  temper 
rary  convenience  adopted  by  the  owner  of  property  is  within 
it.  By  all  the  authorities  it  is  confined  to  cases  of  servitudes 
of  a  permanent  nature,  notorious  or  plamly  visible,  and  from 
the  character  of  which  it  may  be  presumed  that  the  owner 
was  desirous  of  their  preservation  as  servitudes,  evidently 
necessary  to  the  convenient  enjoyment  of  the  property  to  which 
they  belong,  and  not  for  the  purposes  of  mere  pleasure:  Qsle 
and  Whatley  on  Easements,  88. 

A  way  to  a  church,  mill,  or  market,  greatly  more  convenient 
than  any  other,  has  sometimes  been  held  in  England  to  stand 
on  the  footing  of  a  way  of  necessity.  But,  not  to  insist  on  that 
principle,  the  fact  exists  here  that  this  way  is,  although  not 
the  only  one  to  the  mill,  the  church,  and  the  village,  yet  for 
the  portion  of  the  estate  belonging  to  the  plaintifb  it  is  the 
only  convenient  way  to  these  points.  In  this,  although  we  do 
not  recognize  a  way  of  necessity,  we  see  the  reason  for  the 
creation  of  this  private  way,  why  it  was  opened,  kept  open, 
and  used  by  the  owner  and  his  family  until  his  death,  and  the 
same  condition  of  things  as  regards  the  surroundings  continu- 
ing, we  may  presume  that  it  must  have  been  the  intention  of 
the  owner  that  it  should  remain  permanent,  inasmuch  as  he 
made  a  final  disposition  by  will  of  both  the  dominant  and  ser- 
vient portions,  without  the  slightest  hint  of  a  wish  that  their 
relations  to  each  other  should  in  this  particular  be  changed. 

I  am  aware  that  the  most  common  cases  of  servitudes  in 
this  country  arise  out  of  the  passage  of  the  element  of  water 
from  one  portion  of  property  to  another  by  drains,  water-pipes, 
mill-races,  and  the  like.  Of  the  latter  kind  was  Seibert  v. 
LevoTj  8  Pa.  St.  383,  and  the  servitude  there,  as  in  most  cases, 
was  created  simply  by  the  act  of  the  owner  in  constructing  the 
race.    The  nature  of  the  servitude,  however,  ought  not  to  be 
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held  to  control  the  principle,  and  does  not,  as  the  case  of  EXeffer 
V.  Imhoffj  26  Id.  438,  snfSciently  proves.  It  may  be  granted 
that  the  continuance  of  drains,  water-pipes,  and  mill-races 
may  more  distinctly  indicate  their  permanent  and  essential 
nature  than  a  mere  private  way;  but  when  the  permanency  of 
the  way  is  proved,  confessed,  or  not  disputed,  this  difiference 
vanishes;  they  stand  on  the  same  footing.  There  are  many 
cases  which  show  this,  in  addition  to  Kieffer  v.  Imhoffj  supra. 

In  3  Cruise,  115,  there  is  a  case  from  Jenkinses  Cases  (case 
87)  which  at  the  same  time  illustrates,  not  only  the  antiquity 
of  this  doctrine  as  adopted  in  the  common-law  courts,  but  also 
its  application  to  a  right  of  private  way,  not  very  dissimilar 
in  circumstances  to  the  one  in  hand.  It  is  there  stated  by 
that  learned  barrister,  "that  where,  upon  a  descent  to  two 
daughters,  land  over  which  there  had  been  a  right  of  way  was 
allotted  to  one  of  them,  and  the  land  to  which  the  right  of 
way  belonged  was  allotted  to  the  other,  it  was  held  that  this 
allotment,  without  speciality  to  have  the  way  anciently  used, 
was  sufficient  to  revive  it."  But  I  need  not  follow  the  investi- 
gation further,  as  the  cases  already  cited  show  the  recognition 
of  the  doctrine  in  this  commonwealth,  and  rule  the  principle 
which  governs  this  case. 

There  was  but  little  conflict  or  dispute  about  the  main  facts 
of  the  case.  They  were  all  submitted  to  the  jury  with  the  in* 
struction  that  if  they  believed  them  the  plaintiff  would  bo 
entitled  to  recover.  This  was  in  fact  an  instruction  that  if  the 
way  was  laid  out,  fenced,  and  used  by  the  plaintiff's  intestate, 
with  the  knowledge,  assent,  and  acquiescence  of  his  father,  for 
the  period  testified  to,  it  was  to  be  regarded  as  a  regulation  or 
disposition  by  him.  No  other  rational  view  could  be  taken  of 
it.  The  road  lay  over  his  property,  within  a  few  rods  of  his 
own  door,  and  he  had  used  it  and  acquiesced  in  its  use  for  a 
quarter  of  a  century.  It  was  a  distinct  and  notorious  way, 
fenced  out  on  the  portion  occupied  by  himself  as  well  as  on 
the  portion  occupied  by  his  son,  his  tenant,  for  most  of  the 
time.  It  was  constructed  on  and  over  his  own  property,  by  his 
own  agent,  and  if  we  were  to  assume  that  he  did  not  actively 
engage  in  its  construction,  his  subsequent  assent,  as  already 
said,  was  equal  to  a  previous  authority.  As  a  permanent  dis* 
position,  it  passed  by  his  will  as  appurtenant,  or  perhaps 
rather  as  parcel,  of  the  property  devised  to  the  plaintiffs,  and 
the  defendants  had  no  right  to  interfere  and  do  what  their 
testator  never  did, — attempt  to  close  it  up. 
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We  need  not  discuss  the  question  proposed  as  to  which  is 
the  better  title  in  the  plaintiffs,  the  articles  of  agreement 
between  their  grandfather  and  Larimer,  or  the  devise  con- 
tained in  his  will.  This  is  out  of  the  case  under  the  views  we 
entertain.  But  on  this  point  we  do  not  hesitate  to  say  that 
the  devise  is  the  true  title.  The  agreement  was  to  subserve  a 
temporary  purpose,  which  it  discloses,  and  was  no  revocation 
of  the  will. 

Nor  do  we  think  there  was  error  in  admitting  the  testimony 
of  Boyer,  limited  in  its  operation  as  it  was  to  McCabe  alone. 
It  brought  home  to  him  at  least  knowledge  that  the  way  he 
assisted  to  obstruct  was  a  way  granted  by  the  grandfather  of 
the  plaintiffs.  It  could  not  have  been  excluded,  because  it 
did  not  directly  apply  to  the  other  defendants,  if  it  applied  to 
bim,  and  we  do  not  know  that  they  were  injured  by  it. 

Judgment  affirmed. 

Crbation  of  Easehkmt  on  Onb  of  Two  Tbaois  bt  Owhxb  of  BofBx 
See  Seymour  ▼.  Lewis,  78  Am.  Deo.  IQS,  note  120,  where  this  sabject  is  dii- 
eossed.  A  permanent  road  established  by  an  owner  over  his  property^  necee- 
sary  for  its  convenient  nse,  is  not  destroyed  by  his  sale  or  his  enonmbranoos 
Pennsylvania  H.  B.  Co.  v.  Jones,  60  PIl  St  424;  Trust  Estate  qfFry,  11  Fhik. 
306;  Cfoodall  v.  Ooc(frey,  63  Vt  226,  aU  dting  the  principal  ease.  In  oaae 
of  a  oontinuons  and  apparent  easement^  the  purchaser,  whether  at  pnvate 
or  judicial  sale,  takes  the  property  sabject  to  the  easement:  Overdeer  t.  Up» 
degraff,  69  Fa.  St.  119,  citing  the  principal  case.  Bvery  grant  of  a  thing 
naturally  and  neoessanly  imports  a  grant  of  it  as  it  aotoally  ezisti^  imlesi 
the  contrary  is  provided  for:  MorriKm  v.  £in^,  02  EL  86^  also  oitiqg  tfat  prio^ 
eipal 
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[48  Pbnkbtlvakia  Btatb,  21A.] 

Hanji  of  Tbbbxb  Tbabs  is  Held  obtlt  to  Ezbboisb  of  Teat  DBOBn  ov 
Cabb  and  discretion  to  be  ordinarily  expected  from  ehildron  ol  tliat  aga| 
the  rule  of  law  as  to  mutual  negligence  applicable  between  adult  parties 
does  not  apply  to  the  case  of  such  a  child. 

NbGLIGBNCB  IB  QOBSnON  FOB  JUBT  EZCLUBIVBLT  TO  DSTBBMnnL 

Trespass  on  the  case  brought  by  Ellen  O'Connor,  a  child  of 
about  seven  or  eight  years  of  age,  by  her  next  Mend,  against 
William  Smith,  to  recover  damages  for  alleged  personal  inju- 
ries sustained  by  her  in  consequence  of  the  defendant's  driving 
a  horse  and  wagon  against  her  upon  Penn  Street,  in  the  city  of 
Pittsburgh.  The  instruction  in  reference  to  damages,  referred 
to  in  the  opinion,  was  in  theee  words:  '^  You  can  legitimately 
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aDow  only  fhe  loss  or  damage  strictly  belonging  to  the  child 
herself.  She  received  somid  injury  and  suffered  some  pain,  for 
which  she  is  to  be  compensated,  if  the  defendant  is  liable,  but 
only  compensated, — the  defendant  not  punished  by  exemplary 
damages.  If  her  injuries  were  permanent,  her  compensation 
would  be  increased  accordingly.  They  were  not  permanent, 
but  she  was  deprived  of  school  for  some  time."  The  other 
hctB  are  sufficiently  stated  in  the  opinion. 

ManhaU  and  Braumy  for  the  plaintiff  in  error. 
Defendant's  counsel  presented  no  printed  argument 

By  Court,  Strong,  J.  This  was  an  action  of  trespass  upon 
the  case  brought  by  a  girl  seven  years  old,  suing  by  her  next 
friend,  to  recover  from  the  defendant  damages  for  his  having 
negligently  driven  a  horse  and  wagon  over  her  while  she  was 
crossing  one  of  the  streets  in  the  city  of  Pittsburgh.  The  ques- 
tion whether  the  defendant  had  been  guilty  of  the  negligence 
alleged  was  fairly  submitted  to  the  jury,  and  in  regard  to  that 
there  is  no  complaint.  The  errors  assigned  here  relate  princi- 
pally to  the  instruction  given  respecting  the  effect  of  negligent 
conduct  by  the  plaintiff  herself;  conduct  which  contributed  to 
flie  injury  she  had  sustained.  Upon  this  subject,  the  parties 
were  at  variance  in  the  court  below,  and  in  reference  to  it  each 
•ought  specific  instruction  to  the  jury.  On  the  part  of  the 
plaintiff,  the  court  was  asked  to  charge  '^  that  the  rule  of  law 
relating  to  mutual  negligence  on  the  part  of  a  plaintiff  and  de- 
fendant, between  adults,  does  not  apply  to  the  case  of  a  child 
seven  years  of  age  who  is  a  party,"  and  this  proposition  the 
court  affirmed.  On  the  other  hand,  the  defendant  requested  the 
court  to  charge,  *'  that  if  the  plaintiff  was  guilty  of  any  negli- 
gmce  on  her  part,  which  contributed  to  the  accident,  she  could 
not  recover  in  this  action,  although  the  defendant  might  have 
been  also  guilty  of  negligence  or  want  of  due  care."  To  this 
point  the  court  returned  a  negative  answer,  adding,  however, 
the  qualification,  '^  unless  the  degree  of  negligence  was  such, 
on  both  sides,  that  the  jury  could  not  determine  by  whose  fault 
the  accident  happened."  Precisely  what  was  meant  by  this 
qualification  is  not.  very  evident,  and  we  need  not  inquire,  for 
it  can  have  no  bearing  upon  any  of  the  errors  assigned.  Other 
nmilar  instructions  were  given,  but  the  answers  to  these  two 
points  will  suffice  to  show  what  importance,  if  any,  the  jury 
was  permitted  to  attach  to  the  negligent  conduct  of  the  plain- 

r,  which  it  was  alleged  had  been  a  concurrent  cause  of  the 
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injury  she  had  stiBtained.  A  consideration  of  the  oondnot  of 
the  plaintiff  was  not  withdrawn  from  the  jury,  for  they  were 
expressly  instmcted  that  the  child  was  to  be  held  to  the  exer- 
cise of  that  degree  of  care  and  discretion  ordinarily  to  be  ex- 
pected from  children  of  its  age,  neither  more  nor  less;  bnt  the 
court  refused  to  instruct  them  that  the  same  degree  of  caution 
is  demanded  of  an  infant  of  tender  years,  in  order  to  enable 
her  to  maintain  an  action  for  a  personal  injury,  as  is  exacted 
from  an  adult.  Herein,  it  is  alleged,  there  was  error,  and  the 
argument  of  the  plaintiff  in  error  has  been  directed  in  this 
court  to  show  that  the  admitted  rule,  that  when  an  injury  has 
been  the  result  of  mutual  and  concurring  negligence  in  both 
parties  no  action  will  lie  by  either,  is  applicable  in  its  fullest 
extent  to  an  action  in  which  the  plaintiff  is  an  infant  seven 
years  old.  We  are  asked  to  approve  and  apply  the  doctrine 
held  by  the  New  York  courts,  and  first  enunciated  in  Hartfidd 
V.  Ropery  21  Wend.  615  [34  Am.  Dec.  273].  There  it  is  ruled 
that  the  negligence  or  imprudence  of  the  parents  or  guardians 
in  allowing  a  child  of  tender  age  to  be  exposed  to  injury  in  a 
highway  furnishes  the  same  answer  to  an  action  by  the  child 
as  the  negligence  or  other  fault  of  an  adult  plaintiff  would  in 
a  similar  case.  The  negligence  of  the  parents  or  guardians  is 
^  imputed  to  the  child,  and  hence,  unless  the  infant  plaintiff  has 
exercised  that  care  and  prudence  which  is  demanded  of  an 
adult,  unless  equally  guiltless  of  any  negligence  concurring 
with  a  wrongful  act  of  a  defendant  in  causing  an  injury,  no 
action  can  be  sustained.  This  is  compelling  the  child  to  the 
exercise,  not  of  its  own,  but  of  its  parents'  discretion.  It  is 
holding  it  responsible  for  the  ordinary  care  of  adults.  In  our 
opinion,  the  rule  thus  broadly  stated  does  not  rest  upon  sound 
reason.  In  maintaining  it,  the  New  York  courts  stand  sup- 
ported only  by  the  supreme  court  of  Massachusetts,  in  the  case 
of  HoUy  V.  Bo9ton  Gas  Light  Go,,  8  Gray,  123  [6&  Am.  Dec.  233]. 
On  the  other  hand,  the  court  of  queen's  bench,  after  full  con- 
sideration, held  in  Lynch  v.  NurdiUy  1  Q.  B.  29,  that  a  defend- 
ant was  liable  to  an  infant  seven  years  old  in  an  action  on  the 
case  for  an  injury  resulting  from  his  negligence,  though  the 
plaintiff  was  a  trespasser  and  contributed  to  the  mischief  by 
his  own  act.  The  concurring  fault  of  such  a  plaintiff  was  not 
allowed  to  bar  his  action,  and  the  rule  invoked  by  the  plain- 
tiff in  error  in  this  case,  and  generally  enforced  against  an 
adult  plaintiff,  was  declared  inapplicable  to  a  child  of  tender 
age.    The  English  doctrine  is  maintained  by  a  majority  of 
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the  courts  in  this  country.  Thus  in  RobiiMon  v.  Cone^  22  Vt 
213  [54  Am.  Dec.  67],  it  was  adopted  in  preference  to  that 
held  in  HaHfield  v.  Roper^  21  Wend.  615  [34  Am.  Dec.  273]. 
So  it  was  enforced  in  Birge  v.  Oardinery  19  Conn.  507  [50  Am. 
Dec.  261],  and  in  Daley  v.  Normch  R.  R.  Co.y  26  Id.  591  [68 
Am.  Dec.  413].  Onr  own  decisions  have  been  to  the  same  ef- 
fect: Ranch  V.  Lloyd,  31  Pa.  St  358  [72  Am.  Dec.  747];  and 
Pennsylvania  R.  R.  Co.  v.  KeHey,  31  Id.  372.  It  is  true  that 
Lynch  v.  Nurdin^  1  Q.  B.  29,  has  been  doubted  in  England: 
Lygo  V.  Newbdd,  9  Ex.  302;  and  there  is  difficulty  in  reconcil- 
ing with  it  some  fnodem  decisions,  but  it  has  never  been  over- 
ruled. Moreover,  its  doctrine  is  sustained  by  very  considerable 
reason  as  well  as  authority.  The  reason  most  frequently  given 
for  the  rule  that  concurrent  negligence  of  the  plaintiff  bars  his 
action  is,  that  were  it  otherwise  he  might  compel  compensa- 
tion from  another  for  his  own  wrong.  Negligent  conduct  of  an 
adult,  if  he  be  of  sound  mind,  is  always  a  wrong,  for  it  is  a 
failure  to  discharge  duty.  To  determine  whether  there  has 
been  negligence  demands,  therefore,  the  previous  inquiry, 
What  was  duty?  The  common  sense  of  mankind  exacts  more 
from  those  who  have  arrived  at  years  of  discretion  than  it  does 
from  a  child  of  tender  age.  That  would  be  culpable  negligence 
in  an  adult  which  neither  common  sense  nor  the  law  pro- 
nounces such  in  a  child  seven  years  old,  and  this  because  the 
measure  of  duty  is  dependent  largely  upon  the  judgment  and 
discretion  of  the  person  who  is  required  to  perform  it.  Henoe 
the  rule  invoked  by  the  plaintiff  in  error  would  be  extended 
beyond  its  reason,  if  applied  to  bar  an  action  brought  by  a 
child  seven  years  old,  on  account  of  conduct  which  might 
justly  be  regarded  culpable  negligence  in  a  person  of  ordinary 
discretion.  The  child  is  not  culpable  for  fiEdling  to  exercise  a 
prudence  and  care  which  belong  only  to  persons  of  riper  years, 
and  therefore,  when  claiming  redress  for  an  injury,  it  cannot 
be  said  to  be  seeking  compensation  possibly  for  its  own  fault. 
Nor  has  a  wrong-doer  defendant  in  such  a  case  any  reason  to 
complain  that  an  injured  child  is  not  held  responsible  for  its 
want  of  ordinary  care.  He  is  called  upon  to  answer  for  his 
own  misconduct,  and  no  more,  alike  when  the  plaintiff  is  an 
infant  as  when  the  plaintiff  is  an  adult.  His  guilt  is  the  same 
in  both  cases,  though  the  consequences  of  his  fault  may  be 
different.  It  may  be  his  good  fortune  that  in  the  one  case  the 
person  injured  was  also  blameworthy,  but  this  cannot  detract 
from  the  wrong  of  his  own  conduct.    Undoubtedly  the  age  and 
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<»tpacity  of  the  person  injured  may  have  eomefhing  to  do 
the  question  whether  a  defendant  was  guilty  of  negligence,  for 
every  one  has  a  right  to  act  upon  the  supposition  that  adult 
persons  will  take  ordinary  care  to  avoid  danger,  while  such  a 
presumption  is  unwarranted  respecting  the  conduct  of  those 
who  have  not  reached  years  of  ordinary  discretion.  Hence  a 
higher  degree  of  care  and  greater  precaution  are  justly  de- 
manded to  avoid  injury  to  the  latter.  But  when  the  wrongful 
oonduct  of  a  defendant  has  been  established,  it  is  not  unjust 
to  him  that  he  should  be  required  to  repair  the  mischief  he 
has  done.  Courts  may  not  enforce  this  in  fSetvor  of  one  who 
was  in  concurrent  fault,  but  such  a  one  is  not  an  in£Emt  seven 
years  old. 

We  adhere,  therefore,  to  the  doctrine  advanced  in  Lynch  v. 
Nurdin^  1  Q.  B.  29,  and  heretofore  recognized  as  law  in  this 
state  in  the  cases  cited,  rather  than  to  that  adopted  by  the 
supreme  court  of  New  York.  We  regard  it  as  founded  in  bet- 
ter reason  and  as  intrinsically  just.  We  speak  now  of  it  only 
as  applicable  to  an  action  brought  by  an  infant  himself  for  an 
injury  sustained  in  his  own  person  in  consequence  of  the 
negligent  conduct  of  another.  Such  is  the  case  at  present 
before  us.  When  an  action  is  brought  by  a  father  for  an  in- 
jury to  his  infant  son,  by  which  the  son's  services  have  been 
lost,  there  are  perhaps  other  considerations  to  be  regarded. 
In  such  a  case  it  may  be  that  the  father  should  be  treated  as 
a  concurrent  wrong-doer.  The  evidence  may  reveal  him  such. 
His  own  fault  may  have  contributed  as  much  to  the  injury  of 
the  child,  and  consequently  to  the  loss  of  services  due  him, 
UB  did  the  fault  of  the  defendant.  He  owes  to  the  child  pro- 
tection. It  is  his  duty  to  shield  it  from  danger,  and  his  duty 
is  the  greater  the  more  helpless  and  indiscreet  the  child  is. 
If  by  his  own  carelessness,  his  neglect  of  the  duty  of  proteo- 
tion,  he  contributes  to  his  own  loss  of  the  child's  services,  he 
may  be  said  to  be  in  pari  delicto  with  a  negligent  defendant. 
But  for  the  case  in  hand,  it  is  necessary  for  us  to  rule  no  more 
than  that  the  plaintiff's  want  of  that  care  in  avoiding  the  hurt 
which  the  law  exacts  from  an  adult  was  not  a  defexise  to  the 
action,  and  that  the  court  below  was  not  in  error  in  their  an« 
swers  to  the  points  proposed. 

We  pass  the  answers  to  the  other  points  submitted  without 
any  extended  notice.  They  have  been  sufficiently  vindicated 
by  the  observations  we  have  already  made.  The  points  pre- 
-sented  by  the  defendant  could  not  have  been  aflbmed  for 
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etill  another  reason.  They  called  upon  the  court  to  declare 
certain  conduct  of  the  plaintiff  negligent.  This  was  a  con- 
clusion the  jury  alone  could  draw,  even  if  negligence  of  the 
plaintiff  was  a  bar  to  the  action.  It  was  exclusively  for  them 
to  determine,  both  what  was  the  standard  of  duty  and  whether 
there  had  been  a  failure  to  perform  it. 

And  finally,  there  is  no  sufficient  reason  for  complaining  of 
the  instruction  given  respecting  the  damages.  The  loss  of 
the  privOege  of  attending  school  was,  to  a  child  of  the  plain- 
tiff's age,  like  the  loss  of  time  or  the  ability  to  work, — a 
natural  and  inevitable  consequence  of  the  hurt  she  received. 

Judgment  is  affirmed* 

» 

Cbjld  of  Tbndxb  Ysabs  18  voT  RBQunxD  TO  TB»»i*iiM  Saxi  Dbgbxb 
OF  Gabb  that  is  demanded  of  an  adtdt:  Baueh  r.  Lloyd,  72  Am.  Deo.  747, 
note  757;  Eati  Teim.  ^  Ocu  R.  IL  Co,  y.  8L  John,  73  Id.  149,  note  153;  0%l- 
eagot  B'>  ^  Q»  B.  R.  Co,  y,  Dewejf,  79  Id.  874^  note  876.  The  yoath  of  the 
plaintiff  may  excuae  oonoiirrent  negligeooe,  where  there  is  dear  negligence 
on  the  part  of  the  defendant:  Flower  ▼.  Penmyhanla  i?.  i?.  Gx,  S9  Pa^  St 
215^  citing  the  principal  case. 

Pabbnt'b  KBOLioxiroB,  wmciiuiJt  Impotabli  to  Chhj):  See  HoOjf  t. 
Baatan  Oas  lAfjfd  Co.,  69  Am.  Dec  233,  note  239;  Daley  y.  Nonokh  A  W. 
R,  R,  Co.,  68  Id.  413,  note  420,  where  other  cases  are  collected.  When  an 
action  is  broa^t  by  a  father  for  an  injury  to  his  infant  child,  the  Either 
ahould  be  treated  as  a  concurrent  wrong-doer,  if  the  eFidence  reveals  him  as 
snch:  Okutey  y.  HeaUmMe  de,  R'y  Co.,  57  Fa.  St.  174;  8mUh  y.  EeatomHU 
He,  R*y  Cbw  92  Id.  454,  both  citing  the  prindpal  case. 

What  is  Rkasonablb  or  Dux  Oakb  Dspsimi  on  SuBJBcrr-iUTnat  to 
which  the  care  is  to  be  applied,  and  the  attendant  circnmstanoee:  Dowla  v. 
Window,  81  Am.  Dec  573.  That  which  in  one  case  would  be  an  ordinary 
and  proper  nse  of  one's  rights  may,  by  a  change  of  drcnmstances,  become 
negligence  and  a  want  of  due  care:  Kay  v,  Pemuyhfimkt  R,  R,  Co.,  65  Pa.  St. 
273;  RaUroad  Co,  y.  Qladnum,  15  Wall  406^  both  dting  the  principal  case 

Although  Infaht  of  Tbhdsb  Ysabs  hat  Rbooyxb  AOAnrsr  Wbono- 
DOER  fob  Injubt  whIch  was  partly  cansed  by  his  own  impmdent  act,  an 
adult  father  cannot:  BeO^oiOoim  A  L  R,  R.  Co,  y.  Snyder,  18  Ohio  St.  41^ 
citing  the  principal  case. 

Nbolioxiiob  18  Quiffnov  of  Fact  fob  Jubt:  HIU  y.  QwH,  65  Ind.  60^ 
citing  the  principal  case. 

Thb  PBZirciFAL  OAflB  18  oiTBD  in  Bi,  Lonk  tie,  R*y  Co.  y.  VaBrku,  56  Ind. 
618^  to  the  point  that  an  employee  of  a  railroad  can  be  held  to  no  higher  de- 
gree of  intelligence  and  capacity  than  his  youth,  ioeacperieiioe^  and  want  d 
judgment  aa  known  to  hia  employer  w«Nild  waixantk 
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HouBB  V.  Adams  and  Gompant. 

r48  PBRirSTLTAIIXA  8TATB,  ML] 

CtausaoH  OF  MahiB  and  Ck>iaaBciAL  Intsbooubsi  bbtwuh  Prnuunas 
▲SB  Nxw  Orlbans,  while  blockaded  by  the  anthority  of  the  United  States 
during  the  Rebellion,  is  a  sofficient  excose  for  the  omiiwion  to  give  das 
and  regolar  notice  of  the  dishonor  of  a  bill  of  exchange  drawn  by  a  mer- 
cantile firm  in  the  former  city  on  one  in  the  latter.  And  a  reoorery  on 
■aoh  bill  may  be  had  if  mch  notice  was  g^v&x  within  a  reaaonable 
after  the  removal  of  the  impediment. 


Abbumpbit  by  John  I.  and  Edward  Hoobo,  doing  boaini 
MB  John  I.  House  &  Co.,  againBt  Alexander  King  and  Michart 
McCullough,  doing  bnsinesB  as  Adams  &  Co.,  upon  two  failla 
of  exchange.    The  facts  are  stated  in  the  opinion. 

C.  Shaler^  for  the  plaintiffs. 

Bchtrt  Woods  and  Thomas  McCcwnM^  for  the  defendants. 

By  Court,  Read,  J.  Presentment  for  acceptance  ifl  not 
necessary  in  the  case  of  a  bill  of  exchange,  payable  at  a  ceir- 
tain  period  after  date,  and  in  Pennsylvania  the  drawer  is  not 
discharged  for  want  of  notice  of  non-acceptance,  provided  he 
receives  notice  of  non-payment:  Bead  v.  AdamSj  6  Serg.  &  IL 
856.  The  question,  therefore,  in  the  present  case  narrows 
itself  down  to  whether  due  notice  was  given  of  the  non-pay- 
ment of  the  two  bills  of  exchange  which  are  the  subject  of  tibia 
suit. 

The  first  bill  was  for  $112,  and  was  protested  at  New  Orleans 
for  non-payment,  on  the  11th  of  June,  1861.  The  second  bill, 
for  $351.25,  was  protested  at  the  same  place  for  non-paymen^ 
on  the  29th  of  July,  1861.  Notice  of  non-payment  was  not 
received  by  the  holders  of  these  bills  at  Pittsburgh  until  the 
14th  of  July,  1862,  when  the  protests  and  drafts  were  received 
by  them  by  mail,  and  proper  notice  of  their  dishonor  was 
given  to  the  indorser  and  drawers.  According  to  strict  com- 
mercial law  in  ordinary  cases,  this  notice  came  too  late,  but 
the  state  of  the  country  is  alleged  as  an  excuse,  and  it  there- 
fore becomes  necessary  to  determine  the  rule  in  such  cases,  and 
its  applicability  to  the  history  of  the  times  and  the  facts  die- 
closed  on  the  trial. 

Judge  Story,  in  his  commentaries  on  the  law  of  promisBorj 
notes,  section  257,  has  enumerated,  among  the  sufficient  ex- 
cuses for  non-presentment  and  demand  at  the  time  and  place 
when  and  where  the  promissory  note  is  due  and  payable^ 
the  following:   "3.  The  presence  of  political  circumstanoea. 
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amounting  to  a  yirtaal  interrnption  and  obBtmotion  of  the 
ordinary  negotiations  of  trade,  called  the  via  major;  4  The 
breaking  out  of  war  between  the  country  of  the  maker  and 
that  of  the  holder;  5.  The  occupation  of  the  country  where 
the  parties  live,  or  where  the  note  is  payable,  by  a  public 
enemy,  which  suspends  commercial  intercourse;  6.  Public 
and  positive  interdictions  and  prohibitions  of  the  state,  which 
obstruct  or  suspend  commerce  and  intercourse."  And  in  sec- 
tion 356  of  the  same  work,  the  learned  commentator  enumer- 
ates them  also  as  constituting  sufficient  excuses  for  the 
omission  of  due  and  regular  notice  of  the  dishonor. 

Upon  this  subject  there  are  two  leading  cases,  one  in  Eng- 
land and  one  in  America.  In  Patience  v.  7Wn2ey,  2  J.  P.  Smith, 
224  (1805),  which  was  an  action  on  a  bill  of  exchange  by  the 
holder  against  one  of  the  antecedent  parties,  the  bill  was 
drawn  the  Ist  of  June,  1800,  at  three  months  usance  on  Leg- 
horn,  and  was  due  on  the  10th  of  September,  1800,  but  was 
not  presented  either  for  acceptance  or  payment  until  the  81st 
of  October,  1800.  The  protest  stated  that  it  was  not  paid  be- 
cause not  presented  in  due  time.  At  the  trial,  before  Lord 
Ellenborou^,  C.  J.,  this  was  relied  upon  as  a  defense  to  the 
action,  but  the  plaintiff  proved  that  from  the  particular  situ- 
ation of  the  country,  Leghorn  being  then  occupied  by  the 
enemy,  or  in  some  such  critical  situation,  though  the  bill  was 
sent  out  by  the  plaintiff  for  the  purpose  of  being  presented,  it 
was  impossible  to  present  it  in  due  time,  and  it  was  presented 
as  early  as  could  be  afterwards,  and  there  was  a  verdict  for 
the  plaintiff.  This  was  affirmed  by  the  court  of  king's  bench, 
on  a  motion  for  a  new  trial  by  Mr.  Erskine  on  a  technical 
ground,  not  disputing  the  ruling  at  nid  priusj  where  Lord 
EUenborough  said:  '*It  was  left  to  the  jury  to  say  whether, 
from  the  situation  of  the  country,  it  was  possible  for  the  plain* 
tiff  to  present  it  in  due  time." 

In  Hopkirk  v.  Page^  2  Brock.  20,  a  case  growing  out  of  our 
Revolutionary  War,  Chief  Justice  Marshall,  page  34,  uses  this 
language:  '*  The  second  bill  was  drawn  on  the  twenty-sixth 
day  of  November,  1775,  for  £246  Sa.  7cl.,  and  was  protested  on 
the  twenty-sixth  day  of  June,  1776.  It  was  drawn  after  the 
commencement  of  hostilities  in  Virginia,  and  before  it  was 
protested  all  intercourse  between  the  two  countries  was  inter- 
dieted.  Under  these  circumstances  notice  is  not  to  be  ex- 
pected, and  ought  not  to  be  required.  I  at  first  doubted 
whether  a  bill  which  for  a  length  of  time  is  held  under  cir- 


690  HousB  1^.  Abamb  &  Co.  [Peniu 

eomstanoes  which  dispenee  with  notioe  does  not  lose  its  com* 
merdal  character  and  become  an  ordinary  debt.  But  on 
reflection,  I  am  satiefied  that  this  idea  cannot  be  Bustained, 
and  that  to  charge  the  drawer  notice  of  the  dishonor  of  his 
bill  ought  to  be  given  within  a  reasonable  time  after  the  re- 
moval of  the  impediment." 

To  apply  thidse  principles  to  the  present  case,  it  is  necessary 
briefly  to  refer  to  the  history  of  the  times.  On  the  2(Hh  of 
December,  1860,  South  Carolina  passed  a  secession  ordinance, 
which  example  was  followed  by  Mississippi,  Alabama,  Florida, 
Qeorgia,  and  on  the  26th  of  January,  1861,  by  Louisiana, 
whose  state  authorities  immediately  seized  the  United  States 
branch  mint  and  the  custom-house  at  New  Orleans,  with  the 
government  funds,  amounting  to  more  than  five  hundred  thou- 
sand dollars,  and  the  United  States  revenue  cutter  Robert  Mc- 
Clelland was  traitorously  surrendered  by  Captain  Breshwood 
to  the  state  of  Louisiana.  On  the  1st  of  February,  Texas 
seceded,  and  on  the  9th  of  the  same  month  the  rebel  congress 
at  Montgomery  elected  Jeflerson  Davis  president  of  the  Con- 
federate States  of  America,  and  on  the  11th  of  March,  the  con- 
stitution of  the  Confederate  States  was  unanimously  adopted. 
On  the  12th  of  April,  Fort  Sumter  was  bombarded,  and  on  the 
14th  capitulated,  and  on  the  2l8t  of  May  the  rebel  congress 
adjourned  to  meet  at  Richmond  on  the  20th  of  July,  where 
their  meetings  have  since  been  held. 

On  the  19th  of  April,  the  President  issued  his  proclamation 
establishing  a  blockade  of  the  ports  of  the  seceded  states  above 
stated,  which,  on  the  27th  of  the  same  month,  was  extended 
to  the  ports  of  the  states  of  Virginia  and  North  Carolina.  On 
the  8d  of  May,  a  proclamaticm  was  issued,  calling  for  three 
years'  volunteers,  and  increasing  the  regular  army  and  navy, 
and  on  the  10th  of  May,  martial  law  was  declared  on  certain 
islands  on  the  coast  of  Florida.  On  the  26th  of  August,  the 
President,  in  pursuance  of  the  act  of  Congress  of  the  18th  of 
July,  1861,  declared  the  inhabitants  of  these  states  in  a  state 
of  insurrection  against  the  United  States,  and  that  all  com- 
mercial intercourse  between  the  same  and  the  inhabitants 
thereof  and  the  citizens  of  other  states  and  other  parts  of  the 
United  States  is  unlawful,  and  will  remain  unlawful  until  such 
insurrection  shall  cease  or  have  been  suppressed.  On  the  12th 
of  May,  1861,  the  President,  by  his  proclamation,  declared 
that  the  blockade  of  the  ports  of  Beaufort,  Port  Royal,  and 
New  Orleans  should  so  far  cease  and  determine  firom  and  aftef 
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tbo  first  day  of  June  next  that  commercial  intercoone  wiib 
these  ports,  except  as  to  persons,  things,  and  informatipn  con* 
traband  of  war,  may  from  that  time  be  carried  on  subject  to 
the  laws  of  the  United  States,  and  to  the  limitations  and  in 
pursuance  of  the  regulations  prescribed  by  the  Secretary  of 
the  Treasury  in  his  order  appended  to  the  proclamation.  Qa 
the  Ist  of  Jidy,  1862,  in  pursuance  of  the  second  section  of  an 
act  of  Congress  of  the  7th  of  June,  1862,  the  President,  by  his 
proclamation,  declared  that  certain  states,  including  Louisiana, 
were  then  in  insurrection  and  rebellion,  and  the  civil  authority 
of  the  United  States  so  obstructed  that  the  provisions  of  the 
act  of  the  6th  of  August,  1861,  could  not  be  peaceably  ex- 
ecuted;  that  the  taxes  upon  real  estate  under  the  act  afDre- 
said,  within  said  states,  with  a  penalty  of  fifty  per  centum  of 
said  taxes,  should  be  a  lien  upon  the  same  till  paid. 

Flag-officer  Farragut,  having  run  past  forts  Jackson  and 
St.  Philip,  New  Orleans  was  surrendered  on  the  28th  of  April, 
1862,  and  the  American  fiag  was  hoisted  on  the  custom-house, 
postroffice,  mint,  and  city  hall,  and  the  forts  were  also  sur^ 
rendered  that  evening.  In  the  report  of  the  Postmaster-Gen* 
eral  of  the  2d  of  December,  1861  (Message  and  Documents 
1861-62,  pt.  8,  p.  558),  he  says:  '^In  consequence  of  the  de- 
fection of  the  insurrectionary  states,  and  the  termination  of 
the  mail  service  in  those  states,  on  the  Slst  of  May  last,  un- 
der the  act  of  Congress  approved  February  28, 1861  (with  the 
exception  of  service  in  Western  Virginia),  it  becomes  neces- 
sary to  present  the  transportation  statistics  in  two  divisions; 
these  are  shown  in  tables  A  and  B  attached  to  the  report." 
Table  6,  at  page  602,  is  headed  "  Table  of  mail  service  in  the 
following  states  [including  Louisiana]  as  it  stood  on  the 
Slst  of  May,  1861,  discontinued  under  act  of  Congress,  ap- 
proved February  28,  1861." 

By  the  evidence  it  appears  that  the  Farmers'  Deposit  Bank- 
ing Company,  with  whom  these  drafts  were  left  by  the  plain- 
tiff for  collection  about  the  1st  of  May,  1861,  returned  them^ 
declining  to  collect  them  on  account  of  the  irregularity  of  the 
mails.  They  were  then  immediately  transmitted  by  the  plain- 
tiffs to  Burbridge  &  Co.,  their  agents  at  New  Orleans. 

It  also  appeared  by  the  evidence  of  the  postmaster  at  Pitts* 
burgh  that  all  postal  service  in  Louisiana  and  other  named 
places  was  suspended  on  and  after  the  Slst  of  May,  1861. 
On  the  26th  of  May,  1862,  the  first  mail  went  out  to  New 
Orleans,  carrying  ten  thousand  letters,  including  the  letters 
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which  had  accumulated  in  the  dead-letter  office.  This  mail 
was  carried  by  the  steamer  Blackfltone;  since  then  the  lega^ 
lar  route  to  New  Orleans  has  been  by  New  York.  This  cause 
was  tried  on  the  9th  of  December,  1862,  and  the  testimony,  of 
course,  is  to  be  taken  as  delivered  at  that  time. 

''  The  first  mail  from  New  Orleans  was  an  enormous  one. 
We  received  ours  from  it  about  the  1st  of  July,  1862,"  says 
the  postmaster  at  Pittsburgh.  ''  There  were  considerable  in- 
tervals between  the  reception  of  the  first  mails  after  resump- 
tion." 

The  omission  of  due  and  regular  notice  of  the  dishonor  of 
these  bills  is  therefore  satisfactorily  accounted  br  by  the  en- 
tire cessation  of  all  mails  and  commercial  intercourse  with 
New  Orleans,  a  blockaded  port;  and  the  only  question  1% 
whether  such  notice  was  given  within  a  reasonable  time  after 
the  removal  of  the  impediment.  It  will  be  recollected  that  the 
only  communication  between  Pittsburgh  and  New  Orleans  was 
by  sea,  through  the  port  of  New  York,  and  that  the  very  first 
mail  received  was  about  the  Ist  of  July.  Under  these  circum- 
stances, particularly  as  connected  with  the  unsettled  state  of 
affairs  at  New  Orleans,  although  in  our  possession,  we  cannot 
say  the  notice  received  at  Pittsburgh  on  the  14th  of  July  was 
not  within  a  reasonable  time  after  the  removal  of  the  im- 
pediment. 

The  judgment  of  the  court  must  therefore  be  reversed,  and 
judgment  entered  on  the  verdict  in  favor  of  the  plaintifiEh. 

KonOB  OV  DiBHONOB  OB  NON-PATMKNT  OF  NbQOIIABLB  iNSmUTlIXlITt  wluil 

cxeiiBM  omission  to  give:  See  Seiden  y.  Waahingtont  70  Am.  Deo.  660,  note  661| 
BmU  V.  ParHah,  75  Id.  414»  note  4ia 
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[48  PlKHSTLyAHXA  STATB,  97&] 

FiBScmAL  BuBESKNTATiyB  OF  Dbobased  Pabtnxb  kat  Cabbt  on  Bobi- 
ims  for  and  bind  hia  estate  where  the  articles  of  oopartnenhip  contained 
a  covenant  to  that  effect.  A  covenant  for  the  oontinnation  of  a  partner* 
ship  for  a  reasonable  period  after  the  death  of  one  of  the  partners  is 
binding  on  his  estate,  if  assented  to  and  carried  oat  by  his  personal  rep- 
resentatives. 

Whxu  on  Death  of  Fabtnxb  BusnnBBS  of  Fnui  is  Globed  bt  Geba- 
TION  OF  New  Fibm,  composed  of  the  surviving  partner  and  the  repre- 
sentatives of  the  deceased  partner,  the  creditors  of  the  new  nrm  become 
clothed  with  those  equities  of  that  firm  against  the  estate  of  the  decedent^ 
which  arose  out  of  the  payment  by  the  new  firm  of  the  debts  of  the  old 
firm. 
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Bill  in  eqtdty  filed  by  James  Laugblin,  trustee  of  the 
burgfa  Trust  Company,  against  the  administrators  of  F.  Lorenx, 
deceased,  Mary  H.  Stewart  and  William  Thompson,  adminis* 
trators  of  Thomas  H.  Stewart,  deceased,  and  James  J.  Gray 
and  Charles  H.  Lorenx*  The  bill  charged  a  partnership,  com- 
mencing November  29,  1853,  between  F.  Lorenz  and  T.  H, 
Stewart,  for  the  manufacture  of  iron  and  nails,  which  was  not 
to  be  dissolved  by  the  death  of  either  one  of  the  partners,  but 
to  continue  to  the  let  of  August  following,  as  stated  in  the 
opinion;  that  F.  Lorenz  died  in  October,  1854,  and  the  busi- 
ness was  continued  by  Stewart  until  August  1,  1855,  and  that 
he  and  Gray  and  Charles  H.  Lorenz  entered  into  a  partner- 
ship in  the  same  business,  at  the  same  place,  and  under  the 
same  firm  name;  that,  at  the  request  of  the  administrators, 
the  new  firm  settled  up  the  business  of  the  old  firm,  and  in 
doing  so  became  a  creditor  of  it  to  the  amount  of  about  forty- 
eight  thousand  dollars;  that  on  the  31st  of  December,  1857, 
the  new  firm  assigned  this  debt  to  the  plaintiff  as  collateral 
security  for  a  larger  debt  due  by  it  to  the  trust  company;  and 
that  Thomas  H.  Stewart  died  insolvent.  The  bill  prayed  for 
a  settlement  of  the  account  between  the  two  firms,  and  that 
the  representatives  of  F.  Lorenz  and  of  T.  H.  Stewart  be  de- 
creed to  pay  to  the  plaintiff  the  balance  found  due  from  the 
first  to  the  second  firm.  After  answers  were  filed^  the  cause 
was  referred  to  Mr.  Bailey,  as  *^  examiner  to  take  the  testi- 
mony, and  as  master  to  report  thereon."  After  a  careful 
examination,  he  submitted  an  elaborate  report,  to  which  a 
number  of  exceptions  were  filed;  but  the  court,  after  consid- 
eration, did  order,  adjudge,  and  decree  that  there  is  due  and 
owing  by  the  first  firm  of  Lorenz,  Stewart,  &  Co.  to  the  second 
firm  of  the  same  name  the  sum  of  $64,332.89,  with  interest 
firom  the  date  of  the  report;  that  of  said  amount  there  be  first 
paid  to  the  complainant  the  sum  of  $56,853.31,  with  interest 
from  the  date  of  the  report;  and  that  the  residue,  with  inter- 
est, be  paid  to  the  second  firm  of  Lorenz,  Stewart,  &  Co.;  and 
that  the  said  sum  of  $64,332.89,  with  its  interest  as  aforesaid, 
be  paid  to  the  parties  aforesaid  by  the  administrators  of  said 
Frederick  Lorenz  and  Thomas  H.  Stewart,  deceased,  respect- 
ively, out  of  the  partnership  estate  and  effects  of  the  first  firm 
of  Lorenz,  Stewart,  &  Co.;  and  in  case  the  same  should  not 
t>e  sufficient  for  that  purpose,  then  out  of  the  individual  sepa- 
rate estates  of  the  said  Frederick  Lorenz  and  Thomas  H. 
Stewart  in  the  hands  of  their  respective  administrators.    Ad 
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appeal  was  taken  from  this  decree.   The  other  facta  are  stated 
in  the  opinion. 

Charles  Shaler^  Thomas  McCannM^  and  W.  H.  Lowrie^  for  the 
plaintiff. 

Hamilton  and  Acheson^  for  the  defendants. 

By  Court,  Agnsw,  J.  In  the  articles  of  copartnership  be- 
tween Frederick  Lorenz  and  Thomas  H.  Stewart,  composing 
the  first  firm  of  Lorenz,  Stewart,  &  Co.,  there  was  a  covenant 
''that,  in  case  of  the  death  of  anj  of  the  partners,  the  busi- 
ness shall  be  continued  bj  the  surviving  partner  to  the  first 
day  of  August  next  ensuing,  in  the  same  manner  as  though 
such  death  had  not  taken  place;  and  then  an  inventory  of  the 
stock  and  assets  shall  be  taken,  and  the  business  of  the  firm 
closed  up  in  such  manner  as  may  be  decided  upon  by  the  sur* 
vivor  of  the  personal  representatives  of  the  deceased  partner." 

Upon  a  careful  examination  of  the  evidence  and  facts  re- 
ported by  the  master,  his  conclusion  cannot  be  resisted,  that 
the  mode  adopted  to  close  the  business  of  the  old  firm,  through 
the  instrumentality  of  the  new  firm  of  Lorenz,  Stewart,  &  Co., 
was  decided  upon  by  the  survivor,  T.  H.  Stewart,  and  the  ad- 
ministrators of  F.  Lorenz.  The  opposite  presumption  is  not 
reasonable.  It  cannot  be  believed  that  the  administrators 
took  no  notice  of  the  formation  of  the  new  firm,  of  which  one 
of  the  administrators  and  a  son  and  legatee  of  Lorenz  were 
members;  of  its  occupancy  of  the  property  of  the  old  firm 
and  appropriation  of  its  stock  and  material,  the  collection  and 
payment  of  its  debts,  and  suffered  the  survivor  to  embark 
afiresh  in  business,  using  the  entire  assets  of  the  old  firm  with- 
out a  complaint  or  note  of  alarm.  Gray,  an  administrator^ 
and  a  partner  also  in  the  new  firm,  stood  where  his  eye  was 
constantly  upon  the  winding  up  of  the  affairs  in  which  he  had 
a  sworn  interest,  as  the  personal  representative  of  Lorenz, 
while  F.  R.  Lorenz,  another  administrator,  was  in  the  constant 
and  daily  habit  of  visiting  the  common  office  of  the  two  firms, 
where  all  the  books  were,  and  of  inspecting  them. 

Besides,  the  admissions  of  all  the  administraters,  including 
Mrs.  Lorenz,  come  in  aid  of  the  inferences  derived  from  the 
facts.  Their  assent  to  the  mode  adopted  of  closing  the  busi- 
ness of  the  old  firm  was  an  act  personal  to  themselves,  and 
subject  to  the  same  rule  of  proof  which  belongs  to  other  cases 
of  personal  acts.  Their  joint  settlement  of  an  account  claim- 
ing a  credit  for  an  unsettled  outstanding  interest  belonging  to 
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the  estate  of  Lorenz,  in  the  hands  of  the  new  firm,  and  the 
production  of  evidence  in  support  of  it  by  showing  the  rela- 
tions between  the  old  and  new  firms,  were  pregnant  proof  of 
both  knowledge  and  assent.  To  this  is  added  their  express 
recognition  in  their  answers  upon  the  attachment  of  the  in* 
debtedness  of  the  old  firm  to  the  new. 

It  is  no  sufficient  reply  to  all  this  that  the  charges  of  the 
new  firm  against  the  old  stand  in  the  name  of  the  surviving 
partner.  As  between  the  firms  this  was  right.  He  was  the 
party  legally  designated  to  represent  the  interests  of  the  de- 
funct firm,  and  therefore  the  form  of  the  charges  was  prop- 
erly consulted  in  being  made  against  him.  But  this  affords 
no  disproof  of  the  fact  as  between  the  survivor  and  the  repre- 
sentatives of  Lorenz,  that  they  united  in  adopting  this  mode 
of  closing  the  business  of  the  old  firm  through  the  instrumen- 
tality of  the  new.  The  articles  devolved  upon  them  the  duty 
of  deciding  upon  the  mode  of  closing  the  business,  and  with 
all  this  evidence  of  their  adoption  of  this  mode,  and  none 
whatever  of  any  other  mode,  how  can  the  conclusion  be 
resisted  that  all  did  accede  to  it? 

Nor  is  it  a  fair  statement  of  the  fact  to  say  that  Stewart,  as 
surviving  partner,  by  the  terms  of  the  articles  of  copartner- 
ship of  the  new  firm,  sold  to  it  the  stock,  rented  the  works^ 
and  contracted  with  it  for  the  collection  and  payment  of  the 
debts  of  the  old.  In  these  articles  he  acted  as  a  member  of 
the  new  firm,  and  not  in  the  capacity  of  the  representative  of 
the  old.  It  is  true,  his  consent  as  such  representative  may  be 
inferred  firom  his  entering  as  a  member  of  the  new  firm  into  a 
common  contract  with  the  others  concerning  these  affairs  of 
the  old.  But  the  new  firm  acquired  its  title  to  the  property 
and  stock  of  the  old,  not  through  their  articles  of  copartner- 
ship, but  through  acts  outside  of  it.  It  followed,  but  did  not 
precede,  the  transfer.  The  case  is  therefore  left  to  rest  upon 
the  very  facts  and  circumstances  relied  upon  by  the  master, 
for  his  conclusion  that  this  mode  of  closing  the  affairs  of  the 
old  firm  had  been  decided  upon  by  the  survivor  and  the  ad- 
ministrators. 

This  fact  being  established,  the  whole  argument  of  the  ap- 
pellant falls,  founded  upon  the  want  of  power  in  the  survivor, 
the  abuse  of  his  trust,  and  that  he  and  the  administrators 
became  executors  de  son  tort. 

It  is  a  fallacy  that  a  devastavit  (if  it  be  such)  of  actual  ad- 
ministrators, invested  with  lawful  powers  as  such,  can  be  con* 
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yerted  into  the  act  of  executors  de  eon  tortj  or  that  thej  can  be 
so  characterized.  They  may  be  made  fiable  for  any  devastavU 
they  commit,  but  their  rightful  acts  as  administrators  cannot 
be  challenged.  It  is  therefore  an  error  to  assume  that  when  act- 
ing under  the  authority  of  a  covenant  of  the  deceased  in  rela- 
tion to  the  settlement  of  his  partnership  affairs,  all  their  acts 
are  to  be  viewed  with  suspicion  and  distrust.  The  act  we  are 
now  considering  is  not  the  continuing  of  the  partnership  after 
Lorenz's  death,  but  is  the  mode  of  closing  its  concerns. 

This  mode  was  to  be  decided  ui)on  by  the  administrators 
after  the  expiration  of  the  partnership.  The  objections,  there* 
fore,  to  the  sufficiency  of  the  account  taken  by  the  master, 
founded  upon  the  alleged  illegality  of  the  acts  and  declarations 
of  the  survivor  and  administrators,  are  not  sustained.  The 
evidence  furnished  by  the  books,  vouchers,  and  testimony  of 
Mr.  Hersh,  the  clerk,  taken  in  connection  with  the  acts  and 
declarations  of  all  these  parties,  seem  to  be  sufficient  to  sus* 
tain  the  report. 

It  is  urged  that  the  individual  estate  of  Lorenz  is  not  liable 
for  any  debts  contracted  by  the  surviving  partner  in  carrying 
on  the  business  after  his  death.  We  cannot  assent  to  the 
proposition  that  a  covenant  for  the  continuation  of  a  partner* 
ship  for  a  reasonable  period  after  death  is  not  binding  on  the 
estate  of  the  d3dng  partner,  if  assented  to  and  carried  out  by 
the  personal  representatives.  The  covenant  descends  upon  all 
who  take  the  estate  by  succession,  and  will  justify  his  continu* 
ing  the  business,  whatever  may  be  his  own  right  to  refuse  to 
continue,  and  to  incur  thereby  personal  liabilities  as  a  part* 
ner.  The  covenant  to  continue,  and  thereby  to  prevent  loes^ 
following  a  sudden  demise  and  winding  up,  is  certainly  no  ex* 
ception  to  the  general  rule  which  devolves  contract  liabilities 
U})on  the  estate  and  prefers  creditors  to  those  who  are  to  suo- 
oeed  to  the  estate.  There  is  no  reason  why  such  a  covenant 
should  be  less  binding  than  a  bond  of  indemnity,  or  of  surety- 
ship where  the  breach  happens  after  death,  or  a  covenant  to 
do  acts  or  pay  money  at  a  future  day.  It  is  not  like  a  cove- 
nant, such  as  between  master  and  apprentice,  involving  a  per- 
sonal qualification.  The  nature  of  the  covenant  excludes  this 
consideration  as  waived  in  the  contemplation  of  the  parties  in 
making  the  covenant.  Nor  is  it  one  of  those  exceptional  cases 
growing  out  of  the  nature  of  the  subject-matter  of  the  contract 
or  the  relation  of  the  parties.  But  the  point  has  been  solemnly 
decided  upon  full  argument  and  mature  consideration  by  this 
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court  in  Oratz  v.  Bayard^  11  Serg.  &  R.  41,  that  a  partnership 
may  be  continued  after  death  by  an  agreement  to  this  effect, 
and  that  in  such  case  death  does  not  work  a  dissolution.  To 
the  authorities  therein  referred  to  we  may  add  Toller  on  Ex- 
ecutors, 166, 167;  Collyer  on  Partnership,  5, 6,  120,  121;  Story 
on  Partnership,  sec.  196;  Scholefield  v.  Eichelhergerj  7  Pet  694; 
BurweU  v.  ifand^mlfe,  2  How.  576;  2  Williams  on  Executors, 
1226, 1227, 1243, 1244.  It  flows  as  a  corollary  from  this  proposi- 
tion that  the  assets  of  the  deceaaed  partner  are  liable  to  the  debts 
created  in  the  business,  either  generally  or  specifically,  ac- 
cording to  the  nature  and  extent  of  the  fund  devoted  to  the 
continuance  of  the  partnership. 

In  Toller's  Law  of  Executors,  166, 167,  it  is  said  the  articles 
may  contain  a  proviso  for  continuing  the  partnership,  or  the 
testator  may  by  his  will  direct  his  executors  to  carry  on  his 
trade  after  his  death,  either  with  his  general  assets,  or  appoint 
a  specific  fund,  to  be  severed  from  the  general  mass  of  his 
property  for  that  purpose.  This  is  the  solution  of  all  the 
cases  cited  in  the  paper-book  as  adverse  to  the  proposition 
stated.  BwrtoeU  v.  MandevUlcj  2  How.  560,  Ex  parte  Oarlandj 
10  Ves.  110,  and  Pithin  v.  Pitkin,  7  Conn.  307  [18  Am.  Dec. 
Ill],  are  all  instances  of  partnership  continued  by  will,  and 
a  specific  portion  only  of  the  estate  appropriated  to  the  con- 
tinuance. Instead  of  denying  the  principle  that  the  general 
assets  may  be  liable,  it  is  admitted  in  its  full  breadth,  and  in 
each  case  the  decision  is  put  upon  the  extent  of  the  fand  or 
portion  of  the  assets  devoted  to  the  contuiuation  of  the  part- 
nership. The  only  difference  between  these  cases  and  Ex 
parte  Richardson  and  Hodsony  3  Madd.  188,  is,  that  in  this  last 
case  the  partnership  agreement  provided  if  one  should  die  he 
should  name  in  his  will  a  successor  to  continue  business  on 
behalf  of  his  estate,  and  the  partner  djring  appointed  his  execu- 
tors. But  the  decision  in  that  case  was  put  expressly  upon  the 
ground  that  all  that  was  meant  to  be  left  to  carry  on  the  trade 
was  the  capital  invested,  and  that  in  all  beyond  the  executrix 
acted  in  breach  of  her  trust.  It  was  also  a  fact  in  the  case 
that  the  two  executors  who  were  appointed  in  the  will  jointly 
with  the  executrix  refused  to  carry  on  the  partnership,  and 
renounced  in  consequence  of  her  determination  to  proceed 
with  it. 

In  the  present  case  neither  the  covenant  nor  the  will  of 
Lorenz  limited  the  fund  to  be  made  liable  by  the  continua- 
tion of  the  partnership  business  after  his  decease,  and  we  dis- 
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cover  notliiug  therefore  to  restrain  the  general  liability  of  hia 
estate. 

It  is  contended,  that  even  if  a  balance  be  due  by  the  old  firm 
to  the  new,  one  third  of  it  is  due  by  Stewart  to  himself,  and 
that  equity  forbids  this  sum  to  be  collected  from  the  estate  of 
Lorenz.  This,  however,  is  neither  a  correct  statement  of  the 
fact  noi  the  equity  of  the  case.  Stewart  did  not  owe  it  to 
himself,  but  owed  it  to  a  firm,  and  the  assets  of  this  firm  be- 
long, not  to  him,  but  to  its  creditors.  It  is  averred  in  the  bill, 
and  not  disproved  or  denied,  that  the  new  firm  of  Lorenz  & 
Co.  became  insolvent,  and  its  property  was  sold  by  the  sheriffy 
while  the  assignment  of  this  debt  from  the  old  to  the  new  firm 
was  expressly  made  to  the  plaintiff  to  secure  payment  of  the 
debts  of  the  latter. 

It  is  also  said,  that  the  new  firm  can  have  no  claim  except 
upon  the  balance  due  Stewart,  on  a  full  settlement  between 
the  members  of  the  old  firm  as  partners,  because  the  new  firm 
acted  as  agent  of  the  surviving  partner.  But  the  fact  on 
which  this  position  is  founded  fails,  for  we  have  already  seen 
that  the  new  firm  was  the  instrumentality  chosen  by  the  ad* 
ministrators  of  Lorenz  as  well  as  Stewart,  to  close  up  the 
business  under  the  clause  in  articles  of  copartnership  requiring 
this  to  be  done. 

But  in  reference  to  both  the  points  last  mentioned,  it  is  to 
be  added  that  the  equity  of  the  new  firm  entitling  it  to  pay- 
ment from  the  estate  of  all  the  partners  in  the  old  does  not 
rest  &lone  on  the  selection  by  the  survivor  and  the  ad- 
ministrator of  this  mode  of  closing  up.  It  is  true  that  that 
which  constitutes  the  initiatory  step  voluntary  payment  of 
the  debts  of  another  creates  no  liability.  But  the  request 
to  pay  being  established  by  the  mode  thus  adopted,  the  pay- 
ment itself  becomes  the  true  source  of  the  equity,  and  the  new 
firm  therefore  is  clothed  with  the  equities  of  the  creditors  of 
the  old,  whose  debts  have  been  paid.  The  debts  paid  were 
claims,  not  only  upon  the  assets  of  the  old  firm,  but  upon  the 
individual  estate  of  each  partner.  It  is  this  right  to  payment 
out  of  the  estate  of  each  partner  with  which  the  new  firm  be- 
came invested,  and  being  insolvent  can  successfully  prosecute 
in  equity  for  the  benefit  of  its  own  creditors.  And  to  enforce 
it,  it  is  no  longer  necessary  to  rely  on  the  principle  of  equity, 
that  a  partnership  debt  is  several  as  well  as  joint,  and  can  be 
recovered  out  of  the  assets  of  a  deceased  partner  without  proof 
■ot  the  insolvency  of  the  survivor.    This  is  clearly  the  modern 
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doctrine^  as  ehown  in  2  Williams  on  Executors,  1240, 1241. 
But  since  the  act  of  the  11th  of  April,  1848,  sees.  3, 4,  Brightly, 
776,  777,  P.  L.  6,  7,  the  distinction  between  the  primary  lia- 
bility of  the  survivor  and  the  secondary  liability  of  the  estate 
of  the  deceased  partner,  arising  from  the  insolvency  of  the  sur- 
vivor, no  longer  exists  in  law  or  equity.  A  judgment  may  be 
executed  or  suit  brought  against  the  executors  or  administra- 
tor of  the  deceased  partner  without  averring  or  proving  in- 
solvency or  recovery  against  the  survivor.  There  is  therefore 
no  legal  barrier  to  the  administration  of  any  equity  against 
the  estate  of  the  deceased  partner  arising  from  the  claims  of 
creditors:  Mooters  Appeal,  34  Pa.  St.  411. 

These  remarks  cover  all  the  positions  taken  by  the  appel- 
lant, and  affirm  the  decree  of  the  court  below.  But  we  have 
been  referred  to  a  statement  of  the  account  as  made  by  James 
J.  Gray,  one  of  the  partners  in  the  new  firm  in  1860,  to  show 
that  instead  of  a  balance  from  the  old  firm  to  the  new  of 
$48,046.94  in  1858,  as  found  by  the  master,  there  was  a  bal- 
ance of  but  $30,189.31,  or  as  stated  in  the  written  copy  fur- 
nished us,  $30,190.27.  This  discrepancy,  however,  chiefly 
arises  from  the  rejection  by  the  master  of  a  credit  to  the  ad* 
ministrators  of  F.  Lorenz,  May  1,  1860,  of  $19,628.68,  the 
master  adding  that  it  is  not  insisted  on.  We  might  perhaps 
discover  a  reason  for  the  rejection  in  the  fact  that  the  assign- 
ment to  Laughlin  of  the  debt  due  by  the  old  firm  to  the  new 
was  made  on  the  3l8t  of  December,  1857,  while  the  credit 
given  by  Gray  was  not  until  I860;  but  the  inquiry  becomes 
useless,  from  the  fact  that  the  credit  was  relinquished  as 
stated  by  the  master,  and  that  among  the  nineteen  original 
and  supplemental  exceptions  to  his  report,  no  trace  of  any  to 
the  rejection  of  this  item  is  to  be  found." 

There  is  al30  a  debt  of  Stewart,  the  surviving  partner,  to  the 
old  firm,  of  $7,370.16,  among  the  uncollected  assets,  which  was 
mentioned  in  the  argument,  and  its  non-collection  urged  as  a 
reason  why  the  report  of  the  master  should  be  revised.  But 
the  collection  of  this  debt  depended  on  the  voluntary  payment 
of  it  by  Stewart.  He  did  not  owe  the  debt  to  the  new  firm, 
but  to  the  old,  and  therefore  could  not  be  sued  by  the  former. 
Besides,  the  debt  was  individual  on  his  part,  and  he  was  also 
the  sole  survivor.  Even  the  act  of  1838  authorizing  one  firm 
to  sue  another  where  there  is  a  partner  common  to  both  ap- 
plies, as  held  in  HaU  v.  Logan,  34  Pa.  St.  331,  only  to  firm  and 
not  individual  debts,  and  a  judgment  recovered  under  this  act 
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cannot  be  levied  upon  the  separate  estate  of  a  partner:  Tas^ey 
V.  Church,  6  Watts  &  S.  465  [40  Am.  Dec.  675].  But  aside 
from  the  want  of  a  remedy  against  Stewart,  the  equity  of  the 
creditors  of  the  old  firm,  to  which  the  new  became  subrogated 
by  pajmient,  is  superior  to  the  equities  between  Stewart  and 
Lorenz,  which  can  be  settled  only  by  an  account  taken  between 
their  estates.  These  debts  are  an  unconditional  charge  against 
the  estate  of  Lorenz,  and  his  estate  must  pay  them:  Moor^t 
Appeal,  34  Pa.  St.  411. 

Upon  the  whole  case  we  see  nothing  to  correct,  and  thereforo 
affirm  the  judgment. 

CaBBTXNO  on  01  PABTNXBSHir  BY  BsPBESKHTATDni  OT  I>BOBAflXD  FaBXW 

NBR.  — It  is  a  general  role  of  law  that  the  death  of  one  of  the  membera  of  a 
firm  disBolTes  the  partnership:  Story  on  Partnership,  seo.  195;  Buwms  on 
Partnership, 441;  CramhayY.  MoMdt,  1  Swanst.  495,608;  8<M^ddY.Sdid' 
berger, 7  Pet. 686, 694;  Burwettr.  ManeMU^s Bhir, 2  How.  680^ 676;  Fomiker 
▼.  Oliwr^  1  HL  App.  269;  Slanwood  ▼.  Otoen,  14  Gray,  195;  Jenneu  ▼.  CarleUm^ 
40 Mich.  343;  Exchange  Bankv.  Tracy,  TI  Mo.  699;  CUkBena' M.  I.  Co.  y.  Ligom^ 
69  Miss.  306;  GhxUxY.  Bayard,  II  Qetg.  &ILU;  Coekv.  Car«on, 45 Tex.  429; 
Alexander  ▼.  Lewis,  47  Id.  481;  Davis  v.  ChrisUan,  15  Gratt  11;  see  note  to 
ChUds  V.  Hyde,  77  Am.  Deo.  116,  where  this  subject  is  discossed;  and  note  to 
Pc¥)eU  V.  Norih,  66  Id.  617.    The  personal  representatiTes  of  a  partner  do  not 
in  that  capacity  succeed  to  the  state  and  condition  of  the  deceased  partner: 
Story  on  Partnersliip,  sec  5.    The  Roman  law  carried  this  mle  so  far  that  it 
would  not  permit  a  partnership  to  be  continued  beyond  the  death  of  a  part- 
ner, even  by  stipulations  to  that  efifoct  in  the  contract  of  partnership^  or  by  • 
provision  in  the  will  of  the  deceased  partner:  Id.,  sec.  196.    But  the  ^^'»""m?*» 
law  permits  the  partners,  by  express  stipulation  in  the  articles  of  copartnersh^ 
to  provide  that  the  partnership  shall  continue  after  the  death  of  one  of  the  part- 
ners, and  it  also  allows  a  partner  by  his  will  to  provide  that  the  partnership  nuqf 
continue  after  his  decease;  Id. ;  Cranoshay  v.  Mauk,  1  Swanst.  ^,  608;  Warmer 
V.  Cunningham,  3  Dow,  76;  Shbrmng  v.  WUUams,  24  Beav.  276;  T^Ooison  v.  TUk^ 
ton,  34  Conn.  336;  BUmtoood  v.  Owen,  14  Gray,  196;  BrasfiM  v.  Frenek,  69  Misk 
632;  EdwardsY.  Thomas,  66 Mo. 468;  Oraizv.  Bayard,  11  Serg.  & R. 41;  Lec{/*e 
Appeal,  105  Pa.  St.  605,  613,  citing  the  principal  case;  McNeish  v.  HtiUess  Oal 
Co.,  67  Vt.  316;  Davis  v.  Christian,  16  Gratt.  11.    But  strictly  speaking,  the 
partnership  thus  carried  on  after  the  death  of  the  partner  is  not  a  oontinaa- 
tion  of  the  old  partnership,  but  a  new  partnership  formed  pursuant  to  the 
stipulations  of  the  contract,  or  to  the  provisions  of  the  will  of  the  deceased 
partner.     Parsons,  in  discussing  this  question,  says:  '*  What  is  inaccurately 
called  provision  against  the  dissolution  of  the  partnership  is  an  agreement 
that  if  either  party  dies  his  property  shall  remain  in  the  firm  and  in  the 
business,  or  that  his  executors  shall  carry  on  the  business  for  the  benefit  of 
his  children;  or  that  his  children,  or  some  one  of  them,  or  some  other  person, 
shall,  immediately  on  his  death,  take  his  place  in  the  firm,  and  become  part- 
ner in  his  stead.    All  these  agreements  and  arrangements,  and  all  that  can  bo 
made  for  a  similar  purpose,  are  in  fact  only  bargains  for  the  creation  of  anew 
partnership  when  the  old  one  ceases  to  exist.    And  so,  too,  all  arrangements 
sr  contracts  which  may  be  made  between  the  surviving  partners  and  the  rep- 
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fesentatives  or  appointee  of  the  deceased  have  for  their  eSect  00I7  the  lomia- 
tioii  of  a  new  partnerahip,  which,  npon  some  terms  or  other,  takes  the  stook 
•ad  carries  on  the  business  of  the  old  one  ":  Parsons  on  Partnership,  439. 

And  Martin,  C,  in  delivering  the  opinion  of  the  oonrt  in  Exchange  Bank  ▼. 
Tracy,  77  Ma  600,  said:  "The  carrying  on  of  the  business  of  a  partnership 
after  the  decease  of  one  of  the  partners,  in  obedience  to  a  direction  or  oon- 
traot  of  the  deceased  to  that  effect,  is  not  in  its  true  nature  a  continnation  of 
the  old  partnership,  althoogh  it  is  thns  inaccurately  termed.  It  is  neces- 
sarily the  creation  of  a  new  partnership,  and  for  that  reason  ought  not  to  ex- 
ist in  the  absence  of  satisfactory  proof  of  a  direction  of  the  deceased  to  that 
effect.  The  fact  that  the  deceased  may  have  contemplated  the  so-called  con- 
tinuation of  the  firm  after  his  death,  as  before,  wiU  not  authorize  the  executor 
to  continue  the  business  in  the  absence  of  a  direct  provision  to  that  eflfect." 

LiABiuTT  or  DBCEi>xirr*B  Estate  and  of  his  Rbprssbstativx  whxn  Pabt» 
KSB8HIP  Business  is  Continued  aiteb  Death  ar  Pastner.  — Neither  the 
surviving  partner  nor  the  representative  of  the  deceased  partner,  simply  as 
such,  has  any  authority  to  continue  the  business  of  the  partnership  so  as  to 
impose  any  new  burdens  *upon  the  estate  of  the  decedent.  If  the  surviving 
partner  continues  the  business,  it  will  be  at  his  own  risk,  and  he  will  be  lia- 
ble to  account  for  the  profits  made  thereby,  or  to  be  charged  with  interest  on 
the  deceased  partner's  share,  besides  bearing  all  the  losses:  Story  on  Partner- 
ship, sec.  S43;  Lindley  on  Partnership,  4th  ed.,  977;  CotUey  v.  ^oiofes,  46  Ala. 
660;  Bende  v.  Vandever,  16  Ark.  616;  Forrtster  v.  OUeer,  1  IlL  App.  259; 
Rmkk  V.  Bndg,  42  El.  842;  Qoodbwm  v.  8te9en&,  1  Md.  Ch.  420;  a  0.,  SGill, 
1;  WaMum  v.  Ooodman,  17  Pick.  619;  MUUxrd  v.  RaamdeU,  Harr.  (Mich.) 
373;  Jenmn  v.  CarkUm,  40  Mich.  343;  Exdhmnge  Bank  v.  Tracy,  77  Mo.  694; 
Skidmore  v.  CoUier,  8  Hun,  50;  BrmmC%  Appeal,  89  Pa.  St.  139.  So  if  the 
personal  representative  of  a  deceased  partner  sees  fit  to  embark  or  continue 
the  funds  of  the  decedent's  estate  in  the  partnership,  without  having  author- 
ity to  do  so  from  the  will  or  contract  of  the  decedent,  or  from  a  court  of 
equity,  he  himself  becomes  a  partner,  and  is  liable  as  such  personally,  and  nol 
in  his  representative  character,  for  the  debts  of  the  company:  Edgar  v.  Cbot^ 
4  Ala.  588;  Ahap  v.  MaikiT,  8  Conn.  684;  S«  C,  21  Am.  Dec.  703;  (Htmeni 
M,  L  Co,  V.  IAg(m,  69  Miss.  306;  Qib&on  v.  SteocM,  7  K.  H.  367;  Stedman  ▼. 
Feidlcr,  20  K.  T.  446;  Wig^fynan  r.  Townroe^  1  Maule  &  &  412;  BurweU  ▼. 
MandevUle'a  Ea^r,  2  How.  660. 

It  is,  however,  competent  for  a  partner  to  provide  in  his  will  for  the  oon- 
tinuation  of  the  partnerahip  after  his  death.  The  contract  of  partaership^ 
too,  may  stipulate  that  the  business  of  the  firm  shall  continue  for  a  certain 
length  of  time  alter  the  death  of  any  of  the  partners.  And  it  seems  that  a 
court  of  equity  may  appoint  a  person  to  carry  on  the  partnership  for  a  time 
for  the  benefit  of  the  in&nt  heirs  of  a  deceased  partner:  See  Powell  v. 
North,  56  Am.  Dec  613»  note  617,  where  this  subject  is  discussed  at  length. 
But  in  all  these  cases  the  agreement  or  authority  has  to  be  clearly  made  out, 
and  only  the  property  of  the  estate  which  was  engaged  in  the  business  al 
the  time  of  the  deceased  partner's  death,  or  that  which  is  by  the  terms  of  the 
will  authorized  to  be  used  in  the  business,  will  be  liable  for  the  debts  of  the 
partnership  business  carried  on  after  his  death:  Colly er  on  Partnership,  seo. 
602;  Story  on  Partnership,  sec  201  a;  3  Redfield  on  > Wills,  p.  267,  sec.  8| 
ExjMrU  Garland,  10  Ves.  110;  Ex  parte  Rkhardson,  3  Madd.  138;  Schol^M 
V.  EicheUberger,  7  Pet  686,  694;  BwrweU  v.  MandedO^a  ExW,  2  How.  660,  676; 
SmUh  V.  Ayer,  101  U.  S.  320;  Jonee  v.  WaJker,  103  Id.  444;  Stanwood  v. 
Otoen,  14  Gray,  195;  Exchange  Bank  v.  Traqf^  77  Mc  694;  Orait  ▼.  Bayard^ 


402  Lauohlin  v.  Lobbnz'8  Adk'r.  [PemL 

II  Sefg.  ft  R.  41;  Alexander  ▼.  Leufb,  47  Tex.  481;  Dcsgb  ▼.  CMatkm,  15 
Oratt.  11.  Mr.  Justice  Story,  in  tlie  case  of  Burwett  y.  McmdeM^»  Eafr^ 
2  How.  560,  676,  deliTered  a  very  able  opinion,  in  which  he  nid:  "By  the 
general  rale  of  law,  every  partnership  is  dissolved  by  the  death  of  one  of  the 
partners.  It  is  true  that  it  is  competent  for  the  partners  to  provide  by 
agreement  for  the  oontinnaace  of  the  partnership  after  such  death;  bat  then 
it  takes  place  in  virtue  of  snch  agreement  only  as  the  act  of  the  parties,  and 
not  by  mere  operation  of  law.  A  partner,  too,  may  by  his  will  provide  that 
the  partnership  shall  oontinne  notwithstanding  his  death;  and  if  it  is  con- 
sented to  by  the  surviving  partner,  it  becomes  obligatory,  just  as  it  would  if 
the  testat(n',  bemg  a  sole  trader,  had  provided  for  the  continuance  of  his 
trade  by  his  executor,  after  his  death.  But  then  in  each  case  the  agreement 
or  authority  must  be  clearly  made  out;  and  third  persons,  having  notice  of 
the  death,  are  bound  to  inquire  how  fsr  the  agreement  or  authority  to  con- 
tinue it  extends,  and  what  funds  it  binds,  and  if  they  trust  the  surviving 
party  beyond  the  reach  of  such  agreement  or  authority  or  fund,  it  is  their 
own  fault,  and  they  have  no  right  to  complain  that  the  law  does  not  afibrd 
them  any  satisfactory  redress. "  Parties  who  deal  with  an  executor  exercis- 
ing his  power  of  diaposition  of  the  personal  assets  of  the  estate  in  his  hands 
to  raise  money  for  the  business  of  a  firm  are  bound  to  look  into  his  authority, 
and  are  held  to  a  knowledge  of  all  the  limitations  which  the  will,  as  well  as 
the  law,  puts  thereon:  SmUh  v.  Ayer^  101  U.  8.  320.  A  direction  in  a  will 
that  a  testator's  trade  shall  be  carried  on  after  his  death  does  not  of  itself 
authorize  the  employment  in  the  trade  of  more  of  the  testator's  property 
than  was  employed  at  the  time  of  his  decease:  McNeSSe  v.  Actons  4  De  Gex, 
M.  k  G.  744;  Cutimsh  v.  CW&iuA,  1  Beav.  184;  Bnufidi  v.  French,  69  Miss. 
632.  It  is  a  weU-established  rule  that  the  general  assets  of  a  deceased  part- 
ner's estate  shall  not  be  held  liable  for  debts  contracted  by  the  firm  subse- 
quent to  his  death,  unless  it  is  veiy  dear  that  it  was  his  intention  that  they 
should  be  made  chargeable.  Said  Mr.  Justice  Story,  delivering  the  opinion 
of  the  court  in  Bunoell  v.  MandevUle*s  Eair,  2  How.  677:  "Nothing  but  th« 
most  clear  and  unambiguous  language,  demonstrating  in  the  moat  positive 
manner  that  the  testator  intend  to  make  his  general  aasets  liable  for  sJl  debts 
contracted  in  the  continued  trade  after  his  death,  and  not  merely  to  limit  it 
to  the  funds  embarked  in  that  trade,  would  justify  the  court  in  airiving  at 
such  a  conclusion."  These  views  are  fully  sustained  by  the  authorities: 
Story  on  Partnership,  sec.  201  a;  Parsons  on  Partnership,  441;  Kkrhman  v. 
Badk,  11  Beav.  273;  Ex  parte  Cfarland,  10  Ves.  110;  Bdgar  v.  Cook,  4  Ala. 
688;  PUJdn  v.  PUBn,  7  Conn.  307;  S.  C,  18  Am.  Dec  111;  Stanwoody.  Owen, 
14  Gray,  195;  Hagan  v.  Barkedale,  44  Misa.  186;  Braefidd  v.  FrtwA,  69  Id. 
632;  Exchange  Bank  v.  Tracy,  77  Mo.  694;  LwM  v.  Behrene,  28  Ohio  St.  240, 
citing  the  principal  case;  Cock  v.  (kawn,  46  Tex.  429;  Alexander  v.  Jkwis,  47 
Id.  481;  Dads  v.  ChrMan,  16  Gratt.  11;  8mUh  v.  Ayer,  101  U.  a  320;  Jomt 
V.  Walker,  103  Id.  444. 

PowxRS  OF  SnBVTvmo  Pabtnxb:  See  note  to  8hiAl$  v.  MBerp  66  Aah 
Dec  296^  where  this  subject  is  discussed  at  length. 
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WinrmiR  Wbttino  d  Exiodtxd  Contxtahok  or  only  Buuutukt  Di- 
VSSDB  OH  Intbxtxox  of  fhe  partiee,  aa  oolleeted  from  the  instramenl 
itMlf ;  where  it  ie  doabtfnl  upon  its  face,  light  may  be  abed  upon  it  by 
the  attending  ciroomatancea. 

AoBixifEHT  lOB  Sals  or  Lavb  in  Corsidxratiox  ot  Sum  of  Mokbt  to 
BB  Paid  Annually  dnring  the  lifetime  of  the  grantor  and  his  wife  for 
their  aapport,  containing  a  proyiaion  for  the  increaae  or  reduction  of  anch 
annnal  som  ahonld  it  be  too  little  or  too  much  for  that  porpoee,  which 
containa  the  formal  words  of  a  present  deed  of  cooTeyance  distmetly  con* 
▼eying  the  land,  and  which  is  dnly  executed  and  acknowledged,  poaaea* 
■ion  bemg  deliTered  under  it^  ia  an  executed  oouTeyanoe,  resting  the  title 
in  the  grantee;  and  the  fact  that  auoh  grantee  is  a  married  woman  will 
not  prevent  the  estate  from  vesting  in  her  by  the  oonveyanoe^  though 
encumbered  with  a  condition. 

Ejectment  by  John  Bortz  against  Solomon  Bortz  and  Mar- 
garet, his  wife,  for  sixty  acres  of  land.  The  plaintiff,  who  was 
then  the  owner  of  the  land,  on  the  12th  of  September,  1857, 
entered  into  the  following  agreement  with  Margaret  Bortz: 
^'Article  of  agreement  made/'  etc.,  "witnesseth:  That  the  said 
John  Bortz  and  Eve,  his  wife,  for  and  in  consideration  of  the 
sum  of  ten  dollars  to  them  in  hand  paid  on  the  first  day  of 
January,  A.  D.  1859,  and  the  further  sum  of  eighty  dollars  on 
the  first  day  of  January,  A.  D.  1860,  and  also  the  sum  of  ninety 
dollars  per  year,  to  commence  on  the  first  day  of  January, 
1861,  to  be  paid  annually  every  subsequent  year  during  the 
lifetime  of  the  said  John  Bortz  and  Eve,  his  wife;  and  pro- 
vided the  said  sum  of  ninety  dollars  is  not  sufficient  to  main- 
tain the  said  John  Bortz  and  Eve,  his  wife,  the  amount  shall 
be  increased  to  such  further  sum  as  shall  maintain  them  in 
their  customary  manner  of  living;  and  provided  the  above 
stipulation  shall  be  more  than  sufficient  to  maintain  the  said 
John  and  Eve  Bortz  during  their  lifetime  or  lifetimes  accord- 
ing to  their  custom  of  living,  then  the  sum  of  ninety  dollars 
shall  be  reduced  so  as  to  comply  with  this  present  agreement; 
the  said  John  Bortz  and  Eve,  his  wife,  to  have  the  privilege  of 
keeping  one  horse  and  cow  during  their  lifetime;  and  the  said 
John  and  Eve  Bortz  shall  surrender  all  privilege  of  farming, 
raising  stock,  etc.,  unto  the  said  Margaret  Bortz;  and  the  said 
John  and  Eve  Bortz,  by  these  presents,  have  granted,  bar* 
gained,  sold,  aliened,  enfeoffed,  released,  and  confirmed,  and 
by  these  presents  do  grant,  bargain,  sell,  alien,  enfeoff,  release, 
convey,  and  confirm,  unto  the  said  Margaret  Bortz,  her  heiif 
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and  assigns,  all  that  certain  messuage  or  tract  of  land  contain^ 
ing  sixty  acres  adjoining  lands  with  Robert  Borland,  Daniel 
Wilyard,  and  John  Mcllvain:  to  have  and  hold  the  said  men- 
Buage  or  tenements  and  tract  of  sixty  acres  of  land,  heredita- 
ments, and  premises  hereby  granted  or  mentioned,  or  intended 
80  to  be,  with  the  appurtenances,  unto  the  said  Margaret 
Bortz,  her  heirs  and  assigns,  to  the  only  proper  use  and  be- 
hoof of  the  said  Margaret  Bortz,  her  heirs  and  assigns  forever; 
also  to  have  and  to  hold  all  the  personal  property  of  whatever 
kind  after  the  death  of  the  said  John  and  Eve  Bortz.  In  wit- 
ness whereof,"  etc.  This  agreement  was  duly  executed  hj 
both  parties,  acknowledged  and  recorded.  On  the  back  of  the 
paper  there  were  three  receipts  from  John  Bortz  to  Margaret 
for  three  years'  rent,  dated  May,  1858,  April,  1860,  and  Janu- 
ary, 1861.    The  other  facts  are  stated  in  the  opinion. 

H.  D,  Foster  and  H,  C.  Marchand^  for  the  plaintiff. 
H.  P.  Laird,  for  the  defendants. 

By  Court,  Aqnew,  J.  We  look  upon  the  instrument  of  writ-^ 
ing  of  the  12th  of  September,  1857,  between  John  Bortz  and 
wife  and  Margaret  Bortz,  as  an  executed  conveyance.  Tbo^ 
rule  stated  in  Sherman^s  Lessee  v.  DtU,  4  Yeates,  298  [2  Am. 
Dec.  408],  and  by  Sergeant,  J.,  in  Kenrick  v.  Smichj  7  Wattft 
&  S.  45,  and  Strong,  J.,  in  Ogden  v.  Brown,  33  Pa.  St.  249,  is^ 
that  from  the  intention  of  tiie  parties,  as  collected  from  the^ 
instrument  itself,  we  must  judge  whether  the  writing  is  an 
executed  conveyance  or  only  executory.  Where  it  is  doubtfol 
upon  its  face,  light  may  be  shed  upon  it  by  the  attending  cir- 
cumstances. 

In  determining  this  intention,  ex  viscerSms,  the  first  rule  i» 
to  inquire  whether  the  langui^e  imports  a  present  conveyance, 
or  whether,  collecting  all  its  parts,  it  contemplates  a  further 
assurance  to  pass  the  title:  Orey  v.  Packer,  4  Watts  &  S.  17; 
Oarver  v.  McNulty,  39  Pa.  St.  484.  The  instrument  in  the^ 
case  before  us,  both  in  the  granting  part  and  in  the  habendum 
and  tenendumy  uses  the  ordinary  formal  language  of  a  deed  of 
conveyance,  and  most  distinctly  conveys  the  title,  in  the  usual 
mode,  by  the  past  and  present  tense.  Now,  unless  this  exprese^ 
language  is  countervailed  by  some  other  part  of  the  writings 
or  by  some  fact  or  circumstance  set  forth  in  it,  no  conclusioi^ 
can  be  drawn  contrary  to  its  explicit  terms. 

The  only  fact  that  appears  from  which  any  inference  can 
be  drawn  is,  that  the  consideration  expressed  is  to  be  paid  iu 
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ftature  annually  during  the  lives  of  John  Bortz  and  Eve,  his 
wife,  with  a  provision  for  increase  or  reduction  in  case  the  an- 
nual sum  should  be  too  little  or  too  much  for  their  support  in 
their  customary  manner  of  living.  But  no  inference  as  to  the 
character  of  the  conveyance  can  be  legally  drawn  from  the 
fact  of  future  payment,  unaccompanied,  as  here,  by  any  con* 
^itions,  covenants,  or  restrictions  relating  to  the  title,  to  re- 
strain its  present  passing.  It  has  been  well  said  by  Lowrie, 
<J.  J.,  in  Neaa^s  Appeal^  31  Pa.  St.  294,  and  by  Thompson,  J.,  in 
Oarver  v.  McNvity,  39  Id.  483,  that  the  instrument  may  be  exe- 
cuted as  to  one  party  and  executory  only  as  to  the  other.  This 
was  manifestly  the  character  of  the  instruments  in  the  cases 
cf  Cooh  V.  Trimble  J  9  Watts,  16,  OreyY.  Packer,  4  Watts  &  S. 
17,  Hepburn  v.  Snyder,  8  Pa.  St.  72,  and  Oarver  v.  McNulty^ 
39  Id.  483,  above  referred  to.  In  all  these  cases,  these 
writings  were  decided  to  be  executed  conveyances  by  the 
grantor,  while  the  grantee's  covenants  for*  the  consideration 
were  executory. 

In  Cook  V.  Trimble,  9  Watts,  15,  the  conveyance  was  in  con- 
sideration of  $160  and  a  comfortable  support  and  living,  to  be 
given  to  the  grantor,  his  wife  and  daughter,  during  their 
natural  lives.  This  case  is  an  authority  upon  another  point, 
which  touches  the  construction  of  the  writing,  to  wit,  that  the 
stipulation  for  a  living  imported  no  condition,  but  was  merely 
the  recital  of  the  consideration.  Oarver  v.  McNulty,  39  Pa.  St. 
483,  is  an  authority  directly  in  point  in  this  case.  There  the 
instrument  was  an  agreement,  was  signed  by  both  parties, 
^nd  contained  a  condition  precedent  that  the  grantee  was  to 
furnish  the  grantor  with  another  house  and  garden.  In  the 
opinion  of  the  court,  delivered  by  Thompson,  J.,  none  of  these 
features  were  deemed  sufficient  to  take  from  the  instrument 
its  character  as  an  executed  conveyance.  It  was  also  in  con- 
sideration of  a  comfortable  support  during  natural  life. 

To  these  cases  we  add  Hiester  v.  Oreen,  48  Pa.  St.  96  [ante, 
p.  569],  opinion  by  Woodward,  C.  J.,  in  which  it  was  held  that 
a  recital  in  a  deed  that  the  purchase-money  was  unpaid  and 
was  to  be  paid  annually  created  no  lien  on  the  property  con- 
veyed. The  executed  character  of  the  deed  on  part  of  the 
grantor,  and  executory  on  part  of  the  grantee,  were  funda- 
mental elements  in  that  case. 

Kenrick  v.  Smick^  7  Watts  <fc  S.  41,  Williams  v.  Bentley,  27 
Pa.  St.  294,  and  Ogden  v.  Brown,  33  Id.  247,  furnish  prece- 
•dents  of  instruments  construed  to  be  executory  only,  but  are 
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not  opposed  to  the  constniction  given  to  the  agreement  in  this 
instance.  On  the  contrary,  they  recognize  the  role  of  inter- 
pretation now  declared,  and  decide  the  instruments  to  he 
executory,  because  the  intention  that  they  should  be  is  £airly 
to  be  drawn  from  the  collected  import  of  the  writing. 

The  fact  that  Margaret  Bortz  was  a  married  woman  when 
the  agreement  was  made  will  not  prevent  the  estate  from  vest- 
ing in  her  by  the  conveyance.  She  is  capable  of  taking  a 
conveyance  to  herself,  and  even  the  fact  that  it  is  encumbered 
with  a  condition  will  not  prevent  its  vesting  the  title:  2  Bla. 
Com.  203;  Patterson  v.  RobinaoUf  25  Pa.  St.  81;  Sambarger  v. 
Ingrahavij  38  Id.  146;  Black  v.  Qalway^  24  Id.  18.  The  ver- 
dict being  for  the  defendant,  the  mistake  of  the  court  below 
as  to  the  character  of  the  instrument  did  no  injury. 

The  judgment  is  affirmed. 

To  DBTXRMnni  wrethsk  Instruiixnt  is  to  Ofkbatb  as  Bubuutd 
GoNYSTANOB  OF  only  as  an  ezeoatory  oontract^  the  ooort  will  look  to  tho  in- 
tention of  the  partiee,  and  this  ia  to  be  sought  for  in  ereiy  part  of  the  oon- 
tract:  See  Stewoui  ▼.  Lang,  78  Am.  Deo.  414^  note  41S^  where  other  caoea  an 
collected. 

CoNDrnoN  Subsequent  in  Deed:  See  ]iaum<m  ▼.  School  Dktriet  No,  S,  S3 
Am.  Dec.  670,  note  675;  Emerson  ▼.  Strnpson,  82  Id.  168»  note  172.  To  create 
an  estate  npon  condition  subsequent^  which  will  revert  to  the  Yendor  upon 
the  breach  of  the  condition,  the  intention  must  be  expressed  by  apt  words  im 
the  deed:  Rudjfs  Appeal,  94  Pa.  St.  344,  citing  the  principal  case. 

Deed  to  Married  Woman:  See  EngUah  v.  Beehle,  82  Am.  Dec  126,  note 
128.  A  married  woman  can  take  a  deed  with  consent  of  her  husband:  Dint- 
da8*8  Appeal,  64  Fa.  St.  332,  citing  the  principal  case.  A  married  woman 
can  take  property  by  purchase:  WaOcer  ▼.  Coover,  65  Id.  433;  also  citing  the 
principal  case. 

The  rKDroQiAL  case  is  DismrouiSHED  in  SJdrUif  v.  Bhkkjf,  09  Pk  Si 
872. 
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[48  Pehnbtlvakia  Btati,  497.J 

General  Peivciple  that  vor  Fraud  or  Other  Tort  of  Masbibd 
Woman  AonoK  mat  be  Maintained  against  her  and  her  husband  is 
applicable  only  to  actions  brought  for  wrongs  done  by  her  that  are  torts 
pure  and  simple,  that  is,  torts  the  substantiTe  basis  of  which  is  not  her 
contract. 

AonoN  WILL  not  Lie  against  Husband  and  Wife  for  her  False  and 
Fraudulent  Representations  that  she  was  a  widow  at  the  time  she 
executed  to  the  plaintiff  a  bond  and  mortgage,  in  exchange  for  which  he 
gare  to  her  promissory  notes  to  a  large  amount  against  a  third  person. 

Where  Plaintiff's  Injurt  Consists  in  his  Inabojit  to  Realize  whal 
Vkfeme  covert  gave  him  reason  to  expect  trsrs*  '^er  «jidertakin|^  it  is  not  a 
case  of  pure  and  simple  tort. 
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Action  on  fhe  case.    The  fiacts  are  stated  in  the  opinion. 

Luccu  Hirstf  W.  L.  Hirsts  and  F.  0.  Brewster^  for  the  plain* 
tiff  in  error. 

John  A.  OwenSf  for  the  defendants  in  error. 

By  Court,  Strong,  J.  This  was  an  action  of  trespass  npon 
the  case,  in  which  the  declaration  averred  that  Mary  Ann 
Hartman,  one  of  the  defendants,  had  falsely,  deceitfully,  and 
fraudulently  represented  to  the  plaintiff  that  she  was  a  widow 
named  Mary  Ann  Coleman,  and  that  she  was  not  a  married 
woman,  when  in  truth  she  was  not  a  widow,  but  had  been 
secretly  married  four  days  previously  to  the  other  defendant. 
The  declaration  further  averred  that  by  reason  of  this  false 
and  deceitful  statement  the  said  Mary  Ann  had  obtained  from 
the  plaintiff  promissory  notes  made  by  one  George  Moore, 
which  were  the  property  of  the  plaintiff,  and  of  great  value, 
and  that  the  plaintiff  delivered  to  her  those  promissory  notes 
in  exchange  for  a  bond  and  mortgage  executed  and  delivered 
by  her  as  a  widow  and  unmarried  woman.  At  the  trial  a  ver- 
dict was  returned  for  the  plaintiff,  but  the  court  arrested  judg* 
ment,  being  of  opinion  that  such  an  action  could  not  be 
sustained.    Herein  it  is  insisted  there  was  error. 

It  is  no'  doubt  a  general  principle  that  for  the  fraud  or  other 
tort  of  a  married  woman  an  action  may  be  maintained  against 
her  and  her  husband.  At  the  same  time,  it  is  a  principle 
equally  general  that  a  wife  is  incapable  of  making  a  contract 
that  can  be  enforced  in  any  manner  against  her.  Her  disabil- 
ity,  though  like  that  of  an  infant,  is  even  more  complete. 
These  principles  must  both  be  maintained  in  the  full  extent 
of  their  meaning.  What,  then,  is  their  meaning  as  related  to 
each  other?  Many  torts  are  founded  upon  duties  growing  out 
of  contracts.  The  practical  effect  of  maintaining  an  action 
for  such  torts  is  the  same  as  would  be  that  of  maintaining 
actions  in  form  ez  contractUj  brought  for  the  breach  of  the 
contracts  themselves.  But  the  disability,  and  consequent 
immunity,  of  a  feme  covert  are  substantial,  and  not  formal.  So 
is  it  with  an  infant.  Hence  it  has  always  been  held  that  the 
contract  of  neither  can  be  enforced  substantially  by  any  form 
of  action,  for  if  it  could,  the  legal  immunity  would  cease  to  be 
a  personal  protection,  and  would  exist  or  not,  according  to  the 
remedy  which  a  plaintiff  might  choose  to  adopt.  Necessarily, 
therefore,  the  principle  first  stated  is  to  be  understood  as  ap- 
plicable only  to  actions  brought  for  wrongs  done  by  the  wife^ 
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which  are  what  are  Bometimes  denominated  torts  simpUdterf 
in  other  words,  torts  the  substantive  basis  of  which  is  not  the 
wife's  contract.  It  is  essential  to  the  maintenance  of  any  ac- 
tion for  a  tort  that  there  be  not  only  a  wrongful  act  done  by 
the  defendant,  but  an  injury  to  the  plaintiflF.  If  the  injury  to 
the  plaintiff  consist  in  his  inability  to  realize  whsi  a  feme  covert 
gave  him  reason  to  expect  from  her  undertaking,  it  is  not  a 
case  of  pure  and  simple  tort.  The  real  injury  then  flows  from 
her  non-compliance  with  her  engagement,  and  an  action  to 
recover  compensation  for  it,  if  maintainable,  gives  equal  effect 
to  her  contract,  no  matter  in  what  form  the  action  may  be 
brought,  whether  in  form  ex  contractu  or  ex  delicto.  It  practi- 
cally enforces  it.  It  is  not  strange,  therefore,  that  it  was  early 
ruled  that  an  infant  is  not  liable  for  a  false  representation  by 
which  he  induces  a  party  to  contract  with  him.  This  was  de- 
cided in  Johnson  v.  Pye^  1  Sid.  258.  The  case  is  also  reported 
in  1  Lev.  169,  and  in  1  Keb.  913.  And  there  can  be  no  dis- 
tinction in  this  respect  between  the  case  of  an  infant  and  that 
of  a  married  woman.  None  is  recognized.  In  Cooper  v. 
Witham,  1  Lev.  247,  S.  C,  1  Sid.  375,  and  2  Keb.  399,  we  find 
an  action  brought  against  a  husband  and  wife,  for  that  she 
being  covert^  aflBrmed  herself  to-be  sole^  and  requested  the  plain- 
tiff to  marry  her,  averring  it  to  have  been  done  maliciously, 
and  with  intent  to  deceive  the  plaintiff,  whereupon  he  married 
her,  whereby  he  was  disturbed  in  conscience,  and  put  to  great 
charge  by  the  husband.  It  was  held,  on  motion  in  arrest  of 
judgment,  that  the  action  would  not  lie,  and  the  ground  of 
the  decision  was,  that  the  matter  upon  which  the  action  was 
based  "sounded  in  contract." 

Precisely  the  same  doctrine  was  maintained  in  the  modern 
case  of  Adelphi  Loan  Assodatian  v.  Fairhurst,  9  Ex.  422,  a 
case  not  distinguishable  from  the  present.  There  it  was  ruled 
an  action  will  not  lie  against  a  husband  and  wife  for  a  false 
and  fraudulent  representation  by  the  wife  to  the  plaintiff,  that 
she  was  sole  and  unmarried  at  the  time  of  her  signing  a 
promissory  note  as  surety  to  him  for  a  third  person,  whereby 
the  plaintiff  was  induced  to  advance  a  sum  of  money  to  that 
person.  The  case  was  fully  argued  and  decided  after  con- 
sideration and  review  of  the  authorities.  Pollock,  0.  B.,  in 
delivering  the  judgment  of  the  court,  while  admitting  the  gen- 
eral liability  of  the  husband  and  wife  for  her  torts,  said:  *'  But 
when  the  fraud  is  directly  connected  with  the  contract  of  the 
wife,  and  is  the  means  of  effecting  it,  and  parcel  of  the  same 
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transactioD,  the  wife  cannot  be  responfiible,  and  the  husband 
be  sued  for  it  together  with  the  wife.  If  this  were  allowed,  it 
is  obvious  the  wife  would  lose  the  protection  which  the  law 
gives  her  against  contracts  made  by  her  during  coverture,  for 
there  is  not  a  contract  of  any  kind  which  a  feme  covert  could 
make  whilst  she  knew  her  husband  to  be  alive  that  could  not 
be  treated  as  a  fraud.  For  every  such  contract  would  involve 
in  itself  a  representation  of  her  capacity."  In  this  state  no 
case  has  arisen  until  the  present  in  which  this  precise  question 
has  been  determined,  but  the  principle  that  governs  the  Eng- 
lish cases  has  been  asserted  and  applied  in  actions  for  torts 
brought  against  infants.  It  was  maintained  with  much  force 
of  argument  by  Oibson,  C.  J.,  in  WiU  v.  Wdshy  6  Watts,  9,  and 
many  authorities  were  cited.  It  finds  some  support  also  in 
Penrose  v.  Curren^  3  Rawle,  351  [24  Am.  Dec.  356].  We  have 
other  cases  to  the  point  that  though  an  action  may  be  in  form 
as  for  a  tort,  yet  if  the  subject  of  it  be  based  upon  a  contract 
there  can  be  no  recovery,  when  an  action  on  the  contract 
directly  would  fail,  and  this  whether  the  defendant  be  an 
infant  or  an  adult. 

In  view  of  these  authorities  and  of  the  reasons  by  which 
they  are  sustained,  we  are  brought  to  the  conclusion  tibat  the 
present  plaintiff's  action  cannot  be  sustained,  that  no  cause 
of  action  was  set  forth  in  the  declaration,  and  tiiat  it  was  right 
to  arrest  the  judgment  upon  the  verdict. 

It  may  seem  hard  that  a  person  injured  by  the  fraud  of  a 
married  woman,  consummated  through  the  agency  of  her  con- 
tract,  should  be  without  civil  remedy,  but  it  is  necessary  to 
the  conservation  of  that  protection  which  the  law  throws  over 
her  during  her  coverture,  against  being  bound  by  her  contracts, 
and  the  rule  entails  no  more  loss  upon  him  than  does  his  in- 
ability to  enforce  her  contract  directly. 

Judgment  affirmed. 

LiAsnjTT  OF  Husband  ior  Wir*b  Tobts:  See  BaU  ▼.  Bennett^  83  Am. 
Dec  356^  note  358.  The  liability  of  a  married  woman  for  her  torts  i«  confined 
to  those  denominated  torts  riTnpUdter,  and  her  iominnity,  like  that  of  an  in- 
fant^ is  sabstantial,  and  cajonot  be  taken  away  by  a  mere  change  in  the  mode 
of  enforcing  the  liability:  OUdden  v.  Strupler,  62  Pa.  St.  406,  citing  the  prin- 
cipal case.  A  married  woman  who  falsely  and  fraudulently,  and  with  intent 
to  deceive,  represents  to  a  person  that  she  is  o,/eme  eole^  whereby  he  is  indnoed 
to  accept  her  bond  and  mortgage  in  exchange  for  promissory  note  owned  by 
him,  is  not  thereby  estopped  from  setting  up  her  covertore  to  defeat  a  recov- 
ery on  her  bond:  Klein  v.  CcUdweU,  91  Id.  144,  citing  the  principal  case. 
Am.  Dbc.  Vol.  LXXXVI-89 
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Dob  OBGAirisAxiov  and  Right  of  Mutual  Ikbukahcoi  OoMPAirr  10  Aor 
ITHDBB  m  Chabteb  is  presomed  in  the  aihaeoce  of  coiuitervafliiig  pnMl 
in  a  suit  by  the  company  afjainst  one  of  its  members  to  recover  asMss- 
ments,  — i^  indeed,  the  defendant  is  not^  in  snoh  case,  estopped  frooi 
denying  theoL 

ABBMUQM  OY  AviIBHAnVB   ShOWIKQ    III    MlVUTB-BOOK  OV   MuTUAL  InSVB- 

AJfCS  Ck)MPANT  that  one  million  dollars  of  insnranoe  has  been  sabecribei 
for,  as  required  by  the  charter  of  the  company  to  entitle  it  to  insoi^ 
does  not  eren  tend  to  prove  that  each  subecription  has  not  been  made. 
AflsnaMXNT  on  Mutual  Insurancb  Poliot  is  not  Invalidatxd  because 
before  the  issoanoe  of  such  policy  other  policies  had  issued  bearing  writ- 
ten agreements  signed  by  the  secretary  of  the  company,  or  by  brokecs 
who  procured  the  policies,  that  the  holders  should  not  be  liable  to  npoass 
ment,  when  it  is  proved  that  the  agreements  were  unauthorized  by  the 
board  of  directors  and  repudiated  by  them,  and  that  the  holders  wera 
assessed  and  paid  their  assessments  like  other  policy  holders,  and  that 
the  amount  of  the  assessment  on  such  subsequent  policy  was  not  at  all 
affected  by  such  agreements. 

BT-LAW  of  Ck>RP0RATI0N  PROVIDINO  FOR  ADDITION  OF  TSN  FKB  CeNT  FBB 

Month  to  the  amount  of  unpaid  assessments  is  invalid  where  the  char- 
ter provides  that  the  amount  of  unpaid  assessments  —  which,  of  course 
includes  simple  interest — shall  be  recovered  by  action,  for  a  by-law  can- 
not add  to  the  rule  of  damages  fixed  by  the  charter;  but  a  verdict  for  tlio 
amount  of  assessments,  with  ten  per  cent  per  month  interest^  will  bo 
allowed  to  stand  upon  the  condition  that  the  plaintifls  release,  upon  the 
*  record,  the  excess  of  the  verdict  over  the  amount  of  the  assessments  aai 
simple  interest. 

Assumpsit  by  a  mutual  fire  insurance  company,  to  recover 
from  one  of  its  members,  in  contribution  to  its  losses,  assess- 
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ments  made  upon  him  under  four  policies  of  insurance  held 
by  him.  The  defendant  upon  the  trial  objected  to  the  intro- 
duction of  any  evidence  as  to  his  liability  until  the  plaintiffs 
had  proved  or  agreed  to  prove  their  right  to  organize  and  legal 
organization  under  their  charter,  and  contended  that  no  re- 
covery could  be  had  until  it  was  shown  that,  under  the  fifth 
section  of  their  charter,  the  sum  of  one  million  dollars  had 
been  subscribed  to  be  insured  by  the  associates  before  any 
policies  were  issued  or  before  the  date  of  the  defendant's  poli- 
cies. He  claimed  further  that  the  plaintiffs  had  no  legal  ex- 
istence or  standing  in  court,  since  it  did  not  appear  from  the 
record  of  the  first  meeting  of  the  corporation,  produced  by  the 
defendant,  that  any  persons  named  in  the  act  of  incorporation 
were  present  at  the  meeting,  though  it  was  called  by  one  of 
them,  or  that  any  vote  was  taken  by  such  persons  to  associate 
any  others  with  them,  or  that  any  persons  purporting  by  the 
record  to  have  been  elected  directors  or  officers  of  the  corpora- 
tion were  subscribers  for  any  sum  to  be  insured  by  the 
corporation.  And  he  also  offered  the  record-book  of  the  cor- 
poration to  show  that  it  did  not  appear  from  it  that  the  sum 
of  one  million  dollars  had  been  subscribed  to  be  insured  by 
the  associates  prior  to  their  issuing  policies  or  before  the  date 
of  the  defendant's  policies;  but  the  court  refused  to  admit  it 
for  this  purpose.  The  twentynsizth  article  of  the  by-laws  of 
the  company  provided  that  all  assessment  should  be  adver- 
tised for  thirty  days,  before  the  expiration  of  which  time  they 
must  be  paid,  and  in  default  of  such  payment  that  the  com- 
pany might  add  ^'  ten  per  cent  of  the  assessment  to  itself  and 
collect  the  same  for  each  month's  delay."  The  eighth  section 
of  the  charter  provided  that  upon  the  failure  of  any  member 
to  pay  the  amount  which  might  be  assessed  upon  his  insur- 
ance policy  for  thirty  days  after  demand  of  pajrment,  he 
should  be  liable  to  the  suit  of  the  corporation  therefor.  The 
secretary  of  the  company  testified  that  the  penalty  of  ten  per 
cent  per  month  had  never  been  enforced  against  any  except 
those  whom  the  company  had  sued  for  an  assessment,  though 
many  persons  had  not  paid  their  assessment  until  some  time 
after  the  expiration  of  notice.  Whereupon  the  defendant  re- 
quested the  court  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant,  on  the  ground  that  the  company  sought  to  en- 
force against  him  what  they  had  not  required  of  others,  and 
thereby  destroyed  the  mutuality  of  the  contract  between  him 
and  themselves.    He  also  requested  the  instruction  that  the 
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ton  per  cent  per  month  penalty  could  not  be  recoyered,  because 
it  had  not  been  enforced  against  other  delinquents,  and  be- 
cause the  by-law  providing  therefor  was  illegal,  being  unauthor- 
ised by  the  charter  of  the  company  and  inconsistent  with  the 
laws  of  the  state,  and  because  it  was  unreasonable,  uncon- 
scionable, and  opprossive.  The  court  overruled  the  objections 
taken  and  refused  the  instructions  requested,  and  the  defend- 
ant excepted.  The  jury  returned  a  verdict  for  the  plaintiffs 
for  the  full  amount  claimed,  and  the  defendant  brought  his 
exceptions  to  this  court  for  review  in  matter  of  law.  In  othet 
respects  the  opinion  states  the  case. 

HayeSy  for  the  defendant  and  exceptant. 
Jame$  TiUingliasty  for  the  plaintiffiu 

By  Court,  Aifxs,  C.  J.  The  main  questions  raised  by  this 
record  are  questions  of  evidence  merely.  To  say,  in  a  suit  by 
a  mutual  insurance  company  against  one  of  its  members,  the 
company  being  a  corporation  de  facto  at  least,  whose  corporate 
existence  is  acknowledged  by  the  action  and  contract  of  the  de- 
fendant, and  which  is  permitted  to  act  as  a  corporation  by  the 
legislature  whose  charter  it  affecte  to  wield,  that  the  due  or- 
ganization and  right  of  the  company  to  act  under  ite  charter 
is,  in  the  absence  of  proof  to  the  contrary,  to  be  presumed,  is 
fiir  within  the  line  both  of  principle  and  precedent;  and  the 
only  question  has  been,  whether  the  defendant  is  not  estopped 
to  deny  it,  thus  incidentally,  for  the  purpose  of  avoiding  an 
obligation  into  which  he  has  deliberately  entered,  and  upon 
the  faith  of  which  others  have  become  co-insurer  and  co- 
insured  with  him.  If  upon  such  a  ground  he  could  avoid 
payment  of  his  assessmente, — the  fund  to  which  those  mem- 
bers who  have  sustained  losses  by  fire  must  look  for  their  in- 
demnity,— it  would  be  very  much  like  permitting  him  to 
practice  a  fraud  upon  them.  It  would  be  very  difScult  to 
contravene,  upon  principle,  the  decision  of  the  supreme  court 
of  Massachusette  in  Appleton  Mutual  Fire  Ins.  Co.  v.  Jesaer^ 
5  Allen,  446,  that  the  lawfulness  of  the  organization  of  a  cor- 
poration de  facto,  for  mutual  insurance,  cannot  be  impeached 
collaterally  in  an  action  to  recover  an  assessment.  At  least, 
the  learned  judge  who  tried  this  case  below  did  not  err  in 
holding  that,  in  the  absence  of  proof  to  the  contrary,  it  was 
lo  be  presumed  ihat  the  plaintiffs  had  done  all  those  things 
under  their  charter  which  were  required  to  enable  them  to 
act  as  a  carporatum  for  mutual  insurance,  and  that  the  fact 
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that  the  minute-book  of  the  corporate  proceedinga  did  not 
affirmatiyely  show  that  these  requisites  had  been  complied 
with  did  not  control  this  presumption.  The  fact  that  this 
book  did  not  contain  evidence  that,  before  the  issuing  of  the 
policy,  the  sum  of  one  million  dollars  had  been  subscribed  to 
be  insured  did  not  even  tend  to  prove  that  such  subscription 
had  not  been  made.  It  is  not  the  place  in  which  we  should 
expect  to  find  such  a  subscription,  and  was  properly  excluded 
as  proving  by  what  was  not  in  it  that  no  such  subscription 
had  been  made.  The  subscription  probably  preceded  the  or- 
ganization as  the  basis  upon  which  the  corporation  was  entitled 
to  insure. 

Another  exception  presented  to  us  is,  that  the  judge  who 
tried  this  cause  did  not,  though  requested,  instruct  the  jury 
that,  because  of  four  policies  issued  by  the  plaintifls  during 
the  period  in  which  the  defendant  eflected  his  policies  with 
ihem,  two  bore  indorsed  a  written  agreement  signed  by  the 
secretary  of  the  company,  and  two  signed  by  the  brokers  who 
procured  them,  that  the  holders  of  those  policies  were  not  to 
be  liable  to  assessment,  the  assessments  upon  the  defendant's 
policies  were  void.  When  the  bill  of  exceptions  finds  that 
these  agreements  were  wholly  unauthorized  by  the  board  of 
directors,  and  were  repudiated  by  them;  that  the  policy  holders 
were  assessed  notwithstanding  the  agreements,  and  paid  their 
assessments  as  others;  and  that  the  assessments  sought  of  tho 
defendant  were  not  all  affected  in  amount  by  this  irregular 
conduct  on  the  part  of  the  secretary  and  of  the  brokers, — it 
would  be  difficult  to  find  a  reason  why  the  agreements  should 
release  the  defendant  from  an  obligation  expressly  assumed 
by  him,  unless  upon  the  logic  that  a  wrong  attempted  and 
repented  of  by  one  sanctions  a  similar  wrong  persisted  in  by 
another. 

The  remaining  exceptions  turn  upon  the  twenty-third  article 
of  the  by-laws  of  this  mutual  insurance  company,  which  is 
alleged  to  be  illegal  and  oppressive,  and,  as  construed  in  prac- 
tice, unequal  and  unjust.  Whatever  may  be  the  merits  of  ten 
per  cent  per  month  upon  unpaid  assessments  as  a  means  of 
inducing  their  prompt  payment,  the  eighth  section  of  the  char- 
ter, which  gives  to  the  company  an  action  to  recover  them  if 
they  shall  remain  unpaid  thirty  days  after  demand,  pre- 
scribes, as  we  read  it,  that  their  amount  is  to  be  recovered  in 
sach  action, — which,  of  course,  includes  simple  interest.  The 
by-law  cannot,  in  this  particular,  add  to  the  rule  of  damages 
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thus  fixed  by  the  charter;  and  we  shall  do  entire  justice  to 
both  parties  by  allowing  the  verdict  to  stand,  on  condition 
that  the  plaintiffs  release,  upon  the  record,  the  excess  of  the 
verdict  over  the  proper  amount  of  the  same,  thus  ascertained. 
This  will  take  away  from  the  defendant  all  cause  of  com- 
plaint,  since  it  will  place  him  upon  the  footing  of  those  most 
favored  by  the  company  in  the  exercise  of  the  discretion  that 
they  seem  to  have  assumed  as  to  the  enforcement  of  the 
penalty  of  this  by-law.  Upon  the  above  release,  let  judgment 
below  be  affirmed,  and  the  clerk  issue  execution  for  the  balance 
thereof,  with  costs. 

IiEOALrrY  OF  Organization  of  Corporation  oannot  bi  CkkLLATSBALLT 
Attacked:  Ooodrkh  v.  Reynolds^  S3  Am.  Dea  240,  and  note  243;  Ohh  aad 
Miss,  M,  R.  Co,  V.  JlcP/ieraon,  ante,  p.  128,  and  note.  ESetoppel  to  deny 
corporate  existence  by  contracting  with  corporation:  Snyder  y.  SimUibaker, 
81  Id.  415,  and  note  419. 

'  Sbgret  Agrskment  to  Rbleasb  Onb  Set  of  Subsgbibebs  or  one  partica« 
lar  enbecriber  to  stock  in  corporation  is  unfair  and  a  irand  npon  other  anb- 
•cribera,  and  will  not  be  enforced:  Foy  ▼.  Blaekstone,  83  Am.  Dea  246^  note 
249;  note  to  Parker  v.  Thimias,  81  Id.  400. 

No  Legal  AssEgsMSNT  can  be  Made  on  Stock  of  Oobporatiov  whoM 
charter  fixes  a  snm  as  the  minimnm  for  the  capital  stock  nntQ  that  amcant 
of  stock  is  subscribed,  in  good  faith,  by  men  apparently  able  to  pay,  and  for 
shares  to  bear  equal  burdens  with  the  others:  Lewej^s  hlcmi  R.  R,  Co,  ▼•  B<d* 
ion,  77  Am.  Dec  236,  and  note  240. 

Right  of  Ck)RFoaATioN  to  Make  Bt-lawb  is  UNonxsnoNABLE,  but  they 
must  be  conformable  and  subordinate  to  its  charter:  Sl  LMs  Chmrck  ▼• 
Maihews,  6  Am.  Dec  619;  LeggeU  t.  N,  J.  M.  di  B.0(k,23  Id.  728;  MaUet 
qf  Long  Island  R.  R.  Co.,  32  Id.  429;  CakiU  y.  JSxdamaBoo  e«fr  Oo.,  43  Id.  457| 
PabneUo  Lodge  t.  FUndng,  49  Id.  604. 
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Interest  mat  be  Rbootebed  bt  Wat  of  Dakaoes  on  OviptiNJE  OaoTon 

from  the  time  of  demand  and  refusal  of  payment. 

Debt  to  recover  the  amount  of  certain  coupons  or  interest 
warrants  attached  to  bonds  given  by  the  defendants  to  the 
plaintiff.  The  coupons,  which  were  by  their  terms  payable  at 
stated  periods,  were  all  overdue  at  the  time  of  the  commence- 
ment of  the  suit  Before  the  suit,  the  plaintiff  demanded  pay- 
ment  of  the  coupons,  and  upon  refusal  instituted  this  suit^  and 
demanded  interest  on  the  coupons. 
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Hayesj  for  the  plaintiff. 
Currey^  for  the  defendants. 

By  Court,  Ames,  C.  J.  The  suit  is  for  the  amount  of  the  in- 
terest coupons  only,  the  bonds  not  being  due.  These  neither 
by  their  terms  nor  by  custom  are  payable  with  interest,  but 
are  to  be  presented  for  and  given  up  on  payment.  Until  pre- 
•ented,  the  defendants  could  have  been  in  no  default  fornon- 
payment;  but  after  it,  the  coupons  being  due,  the  refusal  to 
pay  was  a  clear  breach  of  the  contract,  and  interest  from  the 
time  of  demand  and  refusal  is  reooyerable  by  way  of  damages. 
Railroad  bonds,  with  interest  coupons  attached,  are  purchased 
lor  investment  and  income,  and  when  the  latter  is  not  paid  at 
the  time  promised,  no  well-considered  authority,  properly  un- 
derstood, forbids  what  principle  requires,  that  the  damage 
from  delay  of  pajrment  should  be  compensated  by  interest  on 
the  amount  due^  computed  from  the  day  of  demand  and 
isfusal. 


IimnaBT  ON  OvEBiiini  CtofJPOHB. ---This  mibjeoft  If  folly  treated  in  the  i^ 
UJiarri$  Canal  efc.  Oo.  t.  FM/er,  64  Am.  Deo.  441,  442;  dtmg  tha  prinoipel 
441|  01^  alM  OHlr  </'P«^  ▼•  ^^yiioJ^  ^  Am.  1)60. 244^  and  1^ 


AlDBIOH  V.   HOWABD. 

Acaxm  Dm  with  Pntsov  at  Cokmov  Law  in  oaao  of  an  injniy  to  the 
pitipefly  or  penon  of  another  for  whioh  damages  only  can  be  reoovered. 

Aoiioii  ON  Oasb  lOR  "EsaorxsQ  and  MiniTAiNnio  Stablb  so  near  hotel  as 
to  be  nniaanoe  thereto  snrviyee  the  death  of  the  defendant  pending  the 
action,  and  may  be  prosecnted  against  his  ezecator  sammoned  to  defend 
it^  by  virtne  of  astatate  providing  that  causes  of  action  and  actions  of 
trespass,  and  trespass  on  the  case  for  damages  to  the  person,  or  to  resl 
and  personal  estate^  shall  sarvire  the  death  of  the  plaintiff  or  defendant 
therein. 

Case  for  erecting  and  maintaining  a  stable,  contrary  to  law, 
•0  near  the  hotel  of  the  plaintiff  as  to  occasion  a  nuisance 
thereto  and  depreciate  its  value.  The  defendant  died  pend- 
ing the  action,  and  his  death  being  suggested,  his  executor 
was  summoned  to  defend  the  case.  He  moved  to  dismiss  the 
action  on  the  ground  that  it  did  not  survive  the  death  of  the 
defendant. 
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James  THllinghaM  and  Bradley,  for  fhe  motion. 
Currey,  contra. 

By  Court,  B&atton,  J.  This  action  web  brought  against 
the  defendant,  now  deceased,  to  recover  damages  alleged  to 
have  been  done  to  the  real  estate  of  the  plaintiff  by  means  of 
certain  nuisances,  kept  up  and  maintained  by  the  defendant 
upon  his  premises  adjoining.  In  one  count  of  the  declaration 
(it  is  not  necessary  to  cite  other  similar  counts),  the  plaintiff 
alleges  that  he  was  the  owner  and  proprietor  of  a  hotel,  called 
tlie  Aldrich  House,  of  great  value  for  sale  or  for  lease,  and 
paying  a  large  annual  rent.  And  the  deceased,  being  the 
owner  of  land  adjoining,  erected  thereon  and  maintained  a 
livery-stable,  and  kept  a  large  number  of  horses  therein,  and 
created  noisome  smells  and  vai)or8  uncomfortable  and  unwhole* 
some, which  werecaused  to  comenponand  into  the  said  building, 
and  incommoded  the  gnests,  tenants,  and  inhabitants  in  their 
occupation  of  the  said  premises  of  the  plaintiffs;  and  that  the 
lessees  were  hindered  &om  carrying  on  their  business  as  bene- 
ficially as  they  might,  whereby  the  value  of  said  premises  has 
been  reduced,  and  the  plaintiff  has  been  obliged  to  reduce  the 
rent  of  the  same.  The  executor  of  the  defendant  now  moves 
that  the  action  be  dismissed,  on  the  ground  that  such  action 
does  not  by  law  survive,  but  has  become  abated  by  the  death 
of  the  defendant. 

By  the  common  law,  in  the  case  of  an  injury  to  the  property 
of  another,  or  to  his  person,  for  which  damages  only  could  be 
recovered  in  satisfaction,  the  action  died  with  the  person;  and 
whenever  the  action  was  founded  upon  a  tort,  or  was  ex  delicto, 
or  where  the  declaration  imputes  a  tort  either  to  the  person  or 
property  of  another,  and  the  plea  must  be  not  guilty,  the 
maxim.  Actio  personalia  moritur  cum  persona,  applies:  1  Saund. 
216,  note  1;  2  Williams  on  Executors,  1470.  Although  this 
was  modified,  to  some  extent,  by  statute  4  Edw.  III.,  c.  7,  in 
favor  of  executors  and  administrators,  by  an  equitable  and 
liberal  construction  of  its  terms,  giving  a  remedy  for  injuries 
done  to  the  personal  estate  of  the  deceased,  the  modification 
did  not  extend  to  injuries  done  to  the  person  or  to  the  free* 
hold;  neither  did  that  statute  give  any  remedy  against  an 
executor  or  administrator  for  a  tort  committed  by  the  deceased 
against  the  person  or  property  of  another;  and  so  the  remedy 
against  the  personal  representatives  for  a  tort  committed  by 
the  deceased  remained  here  as  at  common  law,  until  the  pM- 
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sage  of  the  act  contained  in  Revised  StatuteB,  c.  176,  sec.  10, 
by  which  it  is  declared  that ''  causes  of  action  and  actions  of 
trespass  and  trespass  on  the  case  for  damages  to  the  person, 
or  to  real  and  personal  estate,"  shall  survive  the  death  of  the 
plaintiff  or  defendant  therein.  Section  12  of  the  same  chap- 
ter provides  that  in  case  of  such  suit  against  an  executor  or 
administrator  of  a  party  originally  liable,  the  plaintiff  shall 
recover  only  the  value  of  the  goods  taken,  or  the  damage 
actually  sustained,  without  any  vindictive  or  exemplary  dam- 
ages, or  damages  for  any  alleged  outrage  to  the  feelings  of  the 
ii^ured  party. 

The  question  raised  by  this  motion  is,  whether  this  action 
is  saved  by  the  provisions  of  the  sections  of  the  Revised  Stat- 
utes referred  to.  The  defendant  insists  that  it  is  not  within 
the  reason  of  the  act,  and  that  the  act  was  only  intended  to 
apply  to  actions  in  which  the  injury  results  directly  to  the 
person,  or  to  specific  property,  real  or  personal,  and  to  injuries 
to  the  property  itself;  and  in  no  other  case  was  the  action  or 
cause  of  action  intended  to  survive  against  the  executor  or 
administrator  of  the  deceased  wrong-doer. 

The  statute  provides  not  only  for  cases  of  trespass,  where 
the  injury  is  not  only  the  direct  but  the  immediate  effect  of  a 
wrongful  act  forcibly  done,  but  for  actions  of  the  case  where 
the  damages  are  not  immediate,  but  to  be  recoverable  must  be 
the  natural  and  proximate  consequence  of  the  wrongful  act 
alleged.  If  by  direct  injury  to  the  property  is  intended  an 
injury  to  it  thus  resulting  as  the  natural  and  proximate  conse- 
quence of  the  act  charged  against  the  deceased,  the  injury 
here  complained  of  would  seem  to  be  of  that  character,  and  to 
be  the  natural  and  proximate  consequence  of  the  nuisance 
charged.  If  it  be  any  injury  whatever  to  the  real  estate,  it 
flows,  as  alleged,  as  naturally  and  directiy  as  any  injury  may 
be  supposed  to  flow  from  any  other  wrongful  act. 

But  it  is  urged  that  the  injury  here  alleged  is  no  injury  to 
the  real  estate  of  the  plaintiff,  but,  as  charged,  an  injury  per- 
sonal to  the  plaintiff. 

This  is  an  instance  of  a  large  class  of  cases  fEdling  under 
the  denomination  of  torts  to  real  property  corporeal,  and  may 
be  found  classed  as  nuisances  to  real  estate.  The  declaration 
in  this  case  is  framed  to  accord  with  that  class  of  cases  in  the 
books  of  forms.  It  rests  upon  the  same  principles  as  an 
obstruction  of  one's  lights;  for  erecting  a  smith's  shop  to 
the  annoyance  of  a  dwelling;  for  obstructing  an  ^itrance  to 
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the  plaintiflTs  dwelling;  for  keeping  a  slaughter-house  near 
the  plaintiff's  house,  whereby  the  plaintiff,  a  school-master, 
lost  many  scholars;  for  carrying  on  the  business  of  a  candle- 
maker  next  the  plaintiff,  by  which  the  air  was  corrupted  and 
his  house  rendered  unfit  for  habitation.  These  are  all  treated 
as  injuries  to  the  real  estate,  and  not  injuries  merely  personal 
to  the  plaintiff.  The  twelfth  section  of  the  act  has  carefully 
provided  that  though  the  actual  damage  done  to  the  person  or 
to  the  real  or  personal  estate  may  be  recovered,  no  damages 
shall  be  assessed  for  any  alleged  injury  to  the  feelings  of  the 
injured  party.  If  there  be  any  allegation  of  such  injury,  it 
-cannot  be  given  in  evidence  in  this  suit. 

The  cases  referred  to  on  the  part  of  the  defendant  do  not 
appear  to  support  the  positions  to  which  they  were  cited.  The 
damage  is  here  alleged  to  be  done  to  specific  real  estate.  It 
does  not  fall  within  the  case  of  Read  v.  Hatchy  19  Pick.  47, 
which  was  an  action  for  falsely  representing  the  credit  of  a 
trader  to  be  good,  and  in  which  Shaw,  C.  J.,  said:  ''The  statute 
must  be  confined  to  damages  done  to  some  specific  property  of 
which  one  may  be  the  owner";  mere  pecuniary  loss  is  not  re- 
garded as  damage  done  to  real  estate.  Nor  is  it  affected  by 
the  case  of  Barrett  v.  Copelandy  20  Vt.  244,  which  was  for  a 
false  return  to  a  writ,  whereby  the  plaintiff's  suit  was  defeated. 
In  this  case,  Bennet,  J.,  delivering  the  opinion  of  the  court, 
isays:  ''The  statute  must  be  confined  to  actions  to  recover 
•damages  to  some  specific  property,  and  not  to  one  for  a  mere 
wrongful  act  prejudicial  to  the  assets;  and  that  though  the 
loss  of  the  action  was  consequential  on  the  false  return,  the 
assets  only  were  indirectly  affected.  In  United  States  y.  Daniel^ 
6  How.  11,  the  action  was  for  a  false  return,  as  in  the  preced- 
ing case,  not  for  an  injury  to  any  specific  property,  but  to 
assets  only.  The  case  of  Zabrishie  v.  Smithy  13  N.  Y.  322 
[64  Am.  Dec.  551],  was,  like  that  of  Read  v.  Hatchy  19  Pick.  47, 
for  false  representation  of  credit,  and  governed  by  the  same 
rule.  The  case,  however,  simply  decided  that  the  action 
would  not  survive  by  the  common  law  nor  by  statute  4 
Edward  III.  It  does  not  appear  that  any  other  statute  was  in 
•question.  The  case  of  StiUman  v.  HoUenbecly  4  Allen,  891, 
was  for  false  affirmation  of  a  garnishee,  and  governed  by  the 
•case  of  Read  v.  Hatchy  19  Pick.  47.  Cutting  v.  Towery  14  Gray, 
183,  was  an  action  for  deceit  in  the  sale  of  poisoned  grain, 
which  the  plaintiff  fed  to  his  horse,  whereby  the  horse  died. 
The  case  was  determined  on  the  ground  that  the  injury  alleged 
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was  not  the  natural  and  proximate  consequence  of  the  deceiti 
but  resulted  only  in^'identally  and  collaterally  firom  it;  and 
but  for  the  act  of  the  plaintiff  in  feeding  it  to  the  horse,  the 
damage  alleged  would  not  have  happened.  Smith  y.  ShermaUj 
4  Cush.  408,  was  an  action  for  breach  of  promise  to  marry,  in 
which  it  was  held  that  this  was  not  an  injury  to  the  person 
within  the  meaning  of  the  statute  of  Massachusetts.  Our 
statute  does  not  treat  cases  of  contract;  and  a  breach  of  con- 
tract could  hardly  be  deemed  an  injury  to  the  person  of  the 
contracting  party,  though  it  might  be  an  outrage  to  the  feel- 
ingSy — a  kind  of  injury  which  the  statute  expressly  excludes. 
There  are  two  other  cases  cited,  Nettleton  y.  Dinehart^  5  Cush. 
543,  which  was  an  action  for  malicious  prosecution,  and  the 
case  of  Walters  y.  NettUton^  6  Id.  644,  which  was  an  action  for 
a  libel.  The  injury  here  was  not  to  the  person,  nor  was  it  to 
any  specific  property;  if  either  case  affected  more  than  the 
injured  feelings,  it  was  the  general  assets  only. 

We  are  of  opinion  that  the  case  stated  in  this  declaration  is 
within  the  puryiew  of  this  act,  and  that  the  action  suryiyes; 
and  the  motion  to  dismiss  must  be  oyerruled. 


Abathoiit  ov  Aonovs  bt  ]>bath  ov  Vuari  See  MUmr,  MUe$,  64  Am. 
Deo.  2&2,  and  note  370;  PeUs  v.  Iwn,  66  Id.  419,  and  cam  died  in  the  note 
420.  The  death  of  the  defendant  abatee  an  aotUn  of  treapaia  for  a  diieel 
and  immediate  injnry  to  a  ehattel,  and  the  aotioa  oannot  be  zeviyed  against 
nsi  penonai  i  epreeemative;  trtni  ▼•  /jon^  tmpnL 
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Laird  v.  Winters. 

[27  TIZA8,  440.1 
DlQllXB    pBDERINQ    ShSBIW  TO    PlAOS    PuBOHASEB  AT   JUDIOUL   SaLI  OT 

Possession  of  the  land  purchased  can  have  no  effect  npon  the  rights  of 
any  person  who  waa  not  a  party  to  the  decree,  and  does  not  anthorue 
the  sheriff  to  tun  such  a  person  oat  of  possession  by  Tirtae  oi  the  writ 
of  possession. 
PiBSON  Who  has  bkxn  Titrnkd  out  of  Possbbsion  of  Land  by  a  mat 
Issuing  by  virtue  of  a  decree  to  which  he  was  in  no  sense  a  paity  may 
proceed  by  action  of  forcible  entry  and  detainer  to  recover  the  ponies 
sion;  and  ought  not  to  be  driven  to  an  action  in  which  the  title  ma:^  bo 
called  in  question^  nor  even  to  a  motion  in  the  court  from  which  the  writ 
issued. 

Action  of  forcible  entry  and  detainer  by  Winters  against 
Laird.  Judgment  in  the  justices'  court  was  rendered  against 
the  defendant,  and  he  removed  the  cause  by  certiorari  to  the 
district  court,  alleging  in  his  petition  that  the  justice  of  the  peace 
had  excluded,  when  offered  in  evidence  on  the  trial,  a  transcript 
of  a  decree  of  the  district  court  of  (Gonzales  County  and  a  writ  of 
possession  issued  thereunder,  by  virtue  of  which  the  defend* 
ant,  who  had  purchased  the  land  under  the  decree,  had  been 
placed  in  possession  by  the  sheriff;  and  also  that  the  plaintiff 
had  no  title  to  the  land.  This  decree,  which  was  recited  in 
the  petition,  was  rendered  in  a  suit  for  partition  instituted  by 
Q.  F.  and  S.  E.  Henry  against  the  heirs  of  Barney  Bandle,  to 
which  the  plaintiff  Winters  was  in  no  way  a  party.  The 
plaintiff  by  way  of  answer  pleaded  that  he  had  held  peace- 
able and  adverse  possession  of  the  land  for  more  than  five 
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years  next  preceding  his  ejection  by  the  defendant  onder  a 
title  bond  executed  to  him  by  G.  F.  Henry  and  wife,  under 
which  bond  he  had  paid  Henry  and  wife  more  than  a  third  of 
the  purchase-money.  Upon  the  trial  the  court  instructed  that 
no  question  of  title  was  involved,  and  that  if  force  had  been 
used  in  putting  the  defendant  in  possession  the  verdict  should 
be  for  the  plaintiff.  Verdict  for  ^e  plaintiff,  and  defendant's 
motion  for  a  new  trial  overruled,  whereupon  defendant  ap- 
pealed. 

A.  N,  MUhj  for  the  appellant. 

John  H.  Sobaouy  for  the  appellee. 

By  Court,  Bell,  J.  We  are  of  (pinion  that  the  decree  ren- 
dered by  the  district  court  of  Gonzales  County,  at  the  fall 
term,  A.  D.  1856,  in  the  suit  by  G.  F.  and  S.  E.  Henry  against 
the  heirs  of  Barney  Bandle,  in  so  far  as  the  said  decree  orders 
the  sheriff  to  place  the  purchaser  at  the  commissioners'  sale 
in  possession  of  the  tracts  of  land  purchased  by  them  re- 
spectively, could  have  no  effect  upon  the  rights  of  any  person 
who  was  not  a  party  to  said  decree,  and  did  not,  therefore, 
authorize  the  sheriff  to  execute  the  writ  of  possession  in  such 
manner  as  to  turn  out  of  possession  any  one  not  a  party  to 
the  decree.  The  general  subject  of  the  manner  in  which  writs 
of  possession  ought  to  be  executed,  and  the  remedies  to  which 
parties  who  are  injured  by  their  improper  execution  are  entitled, 
is  one  of  much  interest,  and  not  altogether  free  from  difficulties; 
and  we  do  not  wish  to  be  understood  as  going  any  further  than 
to  say  that,  in  a  case  like  the  present,  a  person  who  has  been 
turned  out  of  his  possession  by  a  writ  issuing  by  virtue  of  a  de- 
cree to  which  he  was  in  no  sense  a  party,  may  proceed  by  ao* 
tion  of  forcible  entry  and  detainer  to  recover  the  possession,  and 
ought  not  to  be  driven  to  an  action  in  which  the  title  may  be 
called  in  question,  nor  even  to  a  motion  in  the  district  court 
tram  which  the  writ  issued,  to  be  restored  to  his  possession. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

JuDGMBST  IS  BnrDDffo  urov  Pabths  akb  Psnms  onlt:  Cameron  ▼. 
Oamtnm,  82  Am.  Deo.  QS2,  and  note  658;  ffovey  ▼.  Chaae,  83  Id.  614.  But  in 
an  action  of  forcible  entry  and  detainer  against  three  persons,  where  a  verdict 
of  gnilty  waa  rendered  as  to  two  and  a  verdict  of  not  guilty  as  to  the  third, 
it  was  held  that  the  verdict  was  oonclnsive  that  the  plaintiff  was  peaceably 
in  the  actual  poeseasion  of  the  premises  at  the  time  of  the  entry,  and  tha^ 
■noh  possession  being  incompatible  with  the  lawful  possession  of  another,  tha 
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Terdiot  was  ctmdntdwe  agalnit  the  poneadon  of  the  third  penwn;  Frememt  ▼. 
(Mppen,  70  Am.  Deo.  711. 

UwDnt  Wbit  or  RnmronoH  nr  AonoVy  ov  FoHonLB  Extbt  A3n>  Da- 
TMISWR,  the  aherifP  is  aathoriaed  to  diapoMeaa  pertiee  who^  thoogh  starmngeis 
to  the  proceedingB,  have  entered  into  the  poeeeeBion  after  the  oommenoement 
of  the  action:  Fremani  t.  Orippen,  70  Am.  Deo.  711>  and  note  714;  hat  if  the 
party  wms  in  poaaoMian  hefore  the  oommenoement  of  the  aotionf  the  mle  ia 
ethenHae:  Oarrkon  t.  iSan^^Mie^  60  Id..  448;  and  note  ifiOi 


Allison  v.  SniLLiNa. 

[37  TazAS,  4Sa] 
IV  IB  GSBTBAL  BULB  Bff  BQUXTT  PLBADDTO  THAT  AlL  FkB80H8  IBI  KbOHI- 

BAsr  Pabths  to  a  aait  whose  interests  are  to  be  affected  by  it. 

Fabtt  Skkkiho  SpBomo  Pkrfobmasob  of  Covtbacs  dt  Weigh  Hb  hai 
No  Phxytit  most  make  all  those  through  whom  he  claims  the  right  of 
enforcing  the  contract  parties  to  his  suit. 

Wbxbb  Onx  has  Madb  his  Tttlb  Bond  to  Akothxb,  who  assigns  it  to  an« 
other,  who  ezecntea  his  own  title  bond  to  another,  who  makes  his  title 
bond  to  the  plaintifl^  the  latter,  in  a  suit  against  the  first  vendor  for 
specific  performance  of  his  contract,  mnst  join  all  the  others  as  parties. 

Bond  ot  Hxtbband  to  CJontxt  at  Future  Dat  Tract  of  Land  then  the 
homestead  of  himself  and  wife  is  not  an  nnlawfol  undertaking^  although 
a  specific  performance  of  the  bond  cannot  be  decreed  while  the  premises 
remain  a  homestead. 

WiFB  Who  has  Voluntarilt  Left  Former  Homestead,  and  accompanied 
the  husband  to  and  accepted  the  new  homestead  provided  by  him,  can  no 
longer  insist  that  her  homestead  rights  still  attach  to  and  oontrbl  the 
abandoned  premises,  or  resist  the  enforcement  of  a  contract  by  the  bus* 
band  to  convey  the  former  homestead,  made  while  it  was  occupied  as  such. 

Suit  by  Shilling  against  Allison  to  compel  the  defendant  to 
execute  to  the  plaintiff  a  deed  for  a  certain  tract  of  land.  Tho 
petition  alleged  that  the  defendant  executed  and  delivered  his 
title  bond  to  one  Greenwood,  binding  himself  thereby  to  con- 
yey  to  the  latter  title  to  two  tracts  of  land  as  soon  as  patents 
should  be  issued  by  the  state.  Afterwards,  Greenwood  assigned 
all  his  rights  in  the  land  to  one  Washington;  and  the  latter 
afterwards  made  and  delivered  to  one  Jones  his  bond  for  title 
to  one  of  the  tracts,  binding  himself  to  convey  to  Jones,  or  his 
heirs  or  assignees,  a  good  title  thereto  as  soon  as  he  should  re- 
ceive title  from  Greenwood.  Afterwards,  Jones  made  and 
delivered  to  the  petitioner  his  bond  to  convey  title  to  the  latter 
tract  upon  his  payment  of  the  balance  of  the  purchase-money. 
Petitioner  had  fully  paid  Jones  his  purchase-money,  and  de- 
fendant Allison  had  received  all  of  his  purchaso-money,  and 
had  procured  a  patent  for  the  land,  but  refused  to  convey  title 
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to  the  petitioner.  The  defendant  demurred  Bpecially,  on  th& 
ground  that  Jones  was  shown  by  the  petition  to  be  equitably 
interested  in  the  suit,  and  was  a  necessary  party  thereto.  The 
defendant's  wife,  Sarah  Allison,  intervened,  and  prayed  that 
the  bond  of  the  defendant  Allison  be  canceled  and  annulled, 
on  the  ground  that  the  land  in  question  was  the  homestead  of 
the  intervenor  and  her  husband,  and  that  she  had  never  given 
her  consent  to  the  sale  of  it.  She  alleged  that  shortly  after 
the  execution  of  the  bond  her  husband  removed  to  other  land, 
and  that  she  followed  and  lived  with  him;  but  that  she  never 
accepted  the  same  as  a  homestead  in  lieu  of  the  premises  in 
question.  The  plaintiff  replied  to  the  petition  of  intervention, 
that  Allison  and  his  wife,  the  intervenor,  had  acquired  another 
homestead  since  the  execution  of  the  bond.  In  his  amended 
answer,  the  defendant  again  demurred  and  excepted,  because 
there  was  no  privity  of  contract  alleged  in  the  petition  show* 
ing  any  right  in  the  plaintiff  to  maintain  his  suit  against  the 
defendant,  and  because  it  was  apparent  from  the  petition  that 
there  were  other  necessary  parties  who  should  be  before  the 
court.  These  exceptions  were  all  ovemiled.  And  upon  the 
trial  the  court  instructed  the  jury  that  if  they  believed  thai 
Mrs.  Allison  and  her  husband  moved  from  the  premises  sold, 
and  acquired  another  homestead,  she  could  not  now  set  up  her 
homestead  right  to  the  land  in  question,  because  her  home- 
stead right  could  not  attach  to  two  distinct  tracts  of  land  at 
the  same  time,  and  the  verdict  should  be  for  the  plaintiff  and 
against  the  intervenor.  Verdict  and  judgment  were  for  the 
plaintiff,  and  the  defendant's  motion  for  a  new  trial  being 
denied,  he  appealed. 

H.  O.  PedigOy  for  the  appellant. 
Willsonj  for  the  appellee. 

By  Court,  Moobe,  J.  The  exception  of  the  defendant  in  the 
court  below,  who  is  the  api)ellant  in  this  court,  to  the  plain- 
tiff^s  petition  for  the  non-joinder  of  proper  parties  as  defend- 
ants,  should  have  been  sustained.  There  is  no  privity  between 
the  parties  to  this  suit  in  the  contract  for  which  a  specific  per^ 
formance  is  asked.  The  plaintiff  is  not  the  assignee  of  the 
bond  which  he  seeks  to  enforce  against  the  defendant  His 
right  to  maintain  this  suit,  and  to  claim  that  the  land  de- 
scribed in  the  defendant's  bond  shall  be  decreed  him,  rests 
upon  his  equitable  title  from  those  who  acquired  a  like  title 
to  it  under  the  defendant's  vendee,  the  obligee  in  the  bond 
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upon  which  the  plaintiff  brings  his  suit.  In  considering  who 
are  the  proper  parties  to  suits  by  assignees  upon  bonds,  Mr. 
Btory  lays  down  the  following  rule:  "The  true  principle  would 
seem  to  be,  that  in  all  cases  where  the  assignment  is  absolute 
and  unconditional,  leaving  no  equitable  interest  whatever  in 
the  assignor,  and  the  extent  and  validity  of  the  assignment  is 
not  doubted  or  denied,  and  there  is  no  remaining  liability  in 
the  assignor  to  be  afTected  by  the  decree,  it  is  not  necessary  to 
make  the  latter  a  party.  But  where  the  assignment  is  not 
absolute  and  unconditional,  or  the  extent  or  validity  of  the 
assignment  is  disputed  or  denied,  or  there  are  remaining  rights 
or  liabilities  of  Uie  assignor  which  may  be  affected  by  the 
decree,  then  he  is  not  only  a  proper  but  a  necessary  party": 
Story's  £q.  PL,  sec.  153.  It  is  a  general  rule  in  equity  pl^ul- 
mg,  that  all  persons  whose  interest  is  to  be  affected  by  a  suit 
are  necessary  parties  to  it  The  plaintiff  in  this  case  seeks  to 
divest  the  title  out  of  the  defendant,  not  in  favor,  however,  of 
the  party  to  whom  he  is  bound  by  his  bond  or  its  assignment,, 
but  in  favor  of  one  claiming  under  a  contract  to  which  he  is  a 
stranger,  and,  it  must  be  presumed,  ignorant  as  to  its  stipula^ 
tions,  and  unadvised  whether  they  have  been  fulfilled.  Under 
these  circumstances,  we  think,  on  principle  and  policy,  the 
plaintiff  should  be  required  to  make  those  through  whom  he 
claims  the  right  of  enforcing  a  contract  in  which  he  has  no 
privity  parties  to  his  suit  The  defendant  should  not  be  left 
to  the  danger  of  future  liability  to  the  obligee  or  assignee  of 
his  bond  after  the  title  has  been  divested  out  of  him  in  favor 
of  a  stranger. 

There  is  another  question  presented  in  the  record  upon 
which,  though  not  affecting  the  present  result  of  the  case,  it  is 
proper  we  should  express  an  opinion.  After  the  institution  of 
this  suit,  the  wife  of  the  defendant  in  the  court  below  inter- 
vened, and  asks  that  the  specific  performance  of  the  contract 
set  forth  in  the  defendant's  bond  be  refused,  and  said  bond 
canceled  and  annulled.  The  ground  upon  which  this  action  of 
court  is  invoked  is,  that  the  land  in  question  was,  at  and  pre- 
vious to  the  execution  of  said  bond,  the  homestead  of  herself 
and  husband;  that  she  was  at  that  time,  and  still  continues, 
unwilling  to  its  sale,  and  refused  to  join  in  or  consent  thereto. 
In  reference  to  this  petition,  the  plaintiff  alleges — and  the 
proof  sustains  his  statement — that  immediately  after  the  ex- 
ecution of  the  bond  by  the  defendant,  the  intervenor  removed 
with  him  to  another  tract  of  land  in  the  neighborhood,  upon 
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which  he  had  taken  a  pre-emption  claim^  where  fbey  made  im- 
provements of  equal  comfort  and  value  with  those  on  the 
place  from  which  they  removed.  In  view  of  these  facts,  we 
are  of  the  opinion  that  the  failure  of  the  intervener  to  consent 
to  the  sale  of  the  land,  or  to  join  in  the  execution  of  the  bond, 
and  her  dissatisfaction  with  the  transaction,  and  xmwillingness 
to  part  with  the  premises,  furnish  no  grounds  for  withholding 
a  decree,  or  for  canceling  the  bond  as  prayed  for  by  her.  Al- 
though a  specific  performance  of  the  bond  could  not  be  de- 
creed while  the  premises  remained  the  homestead  of  the 
defendant  and  his  wife,  yet  the  bond  of  the  husband  to  con- 
vey at  a  future  day  a  tract  of  land,  although  the  homestead  of 
himself  and  his  wife,  is  not  an  unlawful  undertaking.  ''  It  la 
true,"  as  is  said  in  the  case  of  Brewer  v.  Wally  23  Tex.  586  [76 
Am.  Dec.  76],  "  while  the  premises  which  the  party  might  so 
undertake  by  his  bond  to  convey  remain  the  homestead  of 
himself  and  his  wife  the  courts  would  not  decree  a  specific 
performance  of  the  contract. 

"  But  if  the  wife  should  die  before  the  time  expressed  for 
the  performance  of  the  bond;  or  if,  before  the  expiration  of 
that  time,  the  obligee  in  the  bond  and  his  wife  should  ao- 
quire  another  homestead,  then  the  courts  might  decree  the 
specific  performance  of  the  bond,  because  any  legal  obstacle 
to  a  specific  performance  would  be  removed."  It  is  evident, 
after  the  wife  has  voluntarily  left  the  former  homestead,  and 
accompanied  the  husband  to  and  accepted  the  new  one  pro- 
vided by  him,  she  can  no  longer  insist  that  her  homestead 
rights  still  attach  to  and  control  the  abandoned  premises. 
The  object  ot  the  ccmstitutioQ,  in  this  particular,  is  to  secure 
the  wife  and  family  a  home  against  the  improvidence  of  the 
husband;  but  it  did  not  intend  to  jeopardize  the  rights  of 
others,  or  to  leave  her  in  doubt  as  to  what  premises  her  rights 
attached,  if,  during  coverture,  she  had,  at  difierent  timea, 
migrated  with  her  husband  from  one  homestead  to  another. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


All  Pabubs  XxmBumiD  bbouia  bi  Jodtid  or  Son  nr  Bqioztt!  Moon 
V.  JSfood,  70  Aau  Deo.  21%  ^^  note  216;  BMbmU  ▼.  Biatkw$a,  70  Id.  666^ 
aete  562.  Is  «  nit  by  «  sab-porohMor  for  opecifie  perfGrmanoi^  the  iBter- 
mediate  vendors  through  whom  he  has  acquired  his  equily  are  gaaenSlj 
aeoeaaary  parties:  Bendenon  ▼.  Pkbetfa  Heir$,  16  Am.  Deo.  190;  Hoffs  t. 
fiaii;aOId.fS90;eeeal8oifoor«v.  iteJtoMdb^29Id.208.  BoallpecMBt 
ntBBeafai  Bre  to  be  afcoto  d  by  a  decsee  io  oempal  a  ecttfwyaaod  dt  had 
AM.  Daa  Vol.  LXXXVI--«> 
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■ll^ged  to  be  held  in  tnut  are  neoeeaiiy  partiM  to  tlw  rait:  Bt^fimm  ▼.  Covi- 
wHgkif  44  Tex.  801,  dting  the  princq^  case. 

HmBAHD'a  Bond  to  Ooktst  HomsriAD  at  Vvtukm  Day  n  vor  Vod^ 
Imt  apeoifio  perf onnanoe  will  not  be  deereed  while  the  premfaei  xemaia  « 
homesfeead.  If»  however,  the  wife  die  before  the  expiration  of  the  time  for 
the  perf onnaiioe  of  the  bond,  or  if^  before  that  time^  another  homeatead  be 
acquired,  every  legal  obataole  is  removed,  and  speoifio  perftmiianoe  may  be 
deereed:  Brewer  ▼.  Watt,  76  Am.  Dec  76^  and  note  80l  The  principal  case 
is  dted  to  this  effect  in  TTf^A^  ▼.  i/<^tt,  84  Tex.  261.  It  is  alw  dted  to  the 
point  that  the  aarviTing  hnsband  can  sell  the  homeatead  althoa^^  tiiere  are 
minor  children  surmng  who  are  heirs  of  his  deeeaaed  wife:  Ikmoeom  ▼.  Boil, 
44  Id.  170. 

AsAirDOinaafT  ov  HoMnr^An.  ^This  rabjeot  is  treated  in  the  note  to 
Taiflor  r,  Bargoua,  60  Am.  Dee.  607-61S.  The  acqniaitiaii  of  «  new  home- 
atead elsewhere  ia  regarded  as  oonelaabe  evidenoe  of  abaadonniBntt  Taifhr 
T*  Bdrgom,  60  Id.  610^  citing  the  prindpal 
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AogmmTiiMW  ov  Beihse  Josmt  on  SaFARam  Labqb  cf^  Kwahand  er  wife 
become  commnnity  property* 

All  FltoFSBTT  Aoquibxd  bt  Pubobaoi  or  Appabiht  (hrKBOoa  Tnui  is 
prima  fade  commonity  property,  whether  the  coayeyanoe  be  hi  the 
name  of  the  hnsband  or  of  the  wif e^  or  in  the  namea  of  both. 

Lahd  Goktxtxd  to  HosBAiiD  on  Wim  on  Both  bt  Dbed  aw  Pobobau 
is  presumed  to  be  commnnity  property,  and  parol  evidence  is  not  admis* 
fible  to  explain  or  modify  anoh  deeds  so  as  to  ingraft  npon  the  property 
after  it  baa  passed  to  innocent  porehasers  «  tnist  to  their  detriment; 
thoogh  as  between  the  partiea  to  sodi  deeds,  their  priviea  in  Uood,  or 
puN^asers  without  valne  or  with  notice^  their  legal  import  may  be 
afibeted  by  parol  evidence. 

ImraonoK  aw  Dued  Chabosi  Pabtt  with  Konoi  or  Teoa  Faoib  alohi 
which  its  contents  import 

LrapsonoK  aw  Dxxd  to  Maertip  Woicah  Whzob  Ezpbxssb  Valvablb 
CoNsmxRATiON  on  its  face  anthoriaea  the  inference  that  the  land  is  com* 
mnnity  property,  and  aabjeot  to  the  disposal  of  the  hnsband  alone. 

Fact  that  ComriTAirGB  ExFBnsmo  Valuabli  Corbidiratioh  wia 
Takxn  uf  Kaiob  aw  Wm  imposes  no  burden  npon  the  porohasar  from 
the  husband  of  inquiring  as  to  the  eqnitiea  of  the  hnsband  and  wife  in 
respect  to  the  property. 

Suit  by  plaintiffs  as  heirs  at  law  of  Catherine  N.  CodkOi 
who  died  intestate,  against  Bremond  for  the  cancellation  of  a 
deed  executed  to  iJie  defendant  by  Abner  Cooke,  the  husband 
of  Catherine,  in  1846.  The  plaintiffs  alleged  that  the  land  in 
question  was  conveyed  to  Catherine  N.  Cooke  by  one  Nichols, 
who  was  her  brother,  in  consideration  of  natural  love  and 
affection,  by  a  deed  of  gift  which  expressed  a  nominal  money 
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consideration;  that  in  teici  there  was  no  money  or  other  con- 
sideration for  the  deed,  except  natural  love  and  affection;  thai 
the  deed  iras  duly  recorded;  that  the  defendant  had  placed 
his  deed  from  Abner  CookCi  the  father  of  the  plaintiffs  and  the 
hnsband  of  Catherinei  upon  record;  and  that  it  constituted  a 
cloud  upon  the  title  which  descended  at  the  death  of  Catherine 
to  the  plaintiffs  as  her  heirs.  The  defendant  demurred  to 
the  petition,  and  his  demurrer  was  sustained.  The  deed  to 
Catherine  N.  Cooke  expressed  a  mmiey  consideration  of  two 
hundred  doUars,  and  was  duly  recorded.  The  plaintiffs  assign 
error. 

Sendermm  and  JohngUmef  for  the  plaintiffs  in  error. 
D.  /•  Baldwin^  fi»r  the  defendant  in  error. 

By  Court,  Moobe,  J.  The  court  below  did  not  err  in  sue* 
taining  the  demurrer  to  the  plaintiffs*  petition.  Our  whole- 
system  of  marital  rights  is  based  upon  the  fact  that  acquisi* 
tions,  either  of  the  joint  or  separate  labor  or  industry  of  the 
husband  or  wife,  become  common  property;  and  as  a  general 
rule  deducible  from  this  principle,  all  property  acquired  by 
purchase  or  apparent  onerous  titie,  whether  the  conveyance 
be  in  the  name  of  the  husband  or  of  the  wife,  or  in  the  names 
of  both,  is  prima  facie  presumed  to  belong  to  the  community^ 
It  is  true  that  it  is  now  a  well-established  and  long-recognized 
rule  of  procedure  in  our  judicial  system,  as  between  the  par* 
ties  to  such  deeds,  their  privies  in  blood,  purchasers  without 
value  or  with  notice,  to  affect  the  legal  import  of  such  deed» 
by  parol  evidence:  Smith  v.  Strahan,  16  Tex.  814  [67  Am.  Dec. 
622];  Higgins  v.  Johnson^  20  Id.  889  [70  Am.  Dec.  894];  Dun- 
ham V.  Chatham^  21  Id.  231  [73  Am.  Dec.  228].  But  we  know 
of  no  principle  upon  which  such  evidence  can  be  received  for 
the  purpose  of  explaining  or  modifying  such  deeds  after  the 
property  has  passed  into  the  hands  of  innocent  purchasers,  and 
thereby  ingrafting  upon  it  a  trust  to  their  detriment.  Such 
a  doctrine  would  go  far  to  destroy  the  utility  of  written  evi* 
deuces  of  title  to  land,  and  the  registration  of  conveyances 
for  the  purpose  of  notice.  The  alleged  fact  that  the  defend- 
ant in  error  examined  the  deed  to  Mrs.  Cooke  before  he  pur- 
chased the  lots  is  immaterial.  The  inspection  of  a  deed  only 
charges  a  party  with  notice  of  the  facts  which  its  contents 
import  An  inspection  of  this  deed  authorized  the  defendant 
in  error  to  infer  that  the  property  was  a  part  of  the  com* 
munity  estate  of  Cooke  and  wife,  and  justified  him  in  deal* 
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ing  with  it  as  snch.  The  statute  authorizes  the  husband, 
during  its  continuance,  to  dispose  of  all  community  property. 
That  the  title  of  it  when  acquired  by  the  community  was 
tc^en  in  the  name  of  the  wife  imposes  no  additional  burden 
upon  the  purvlmser  of  inquiring  as  to  the  equities  of  the  hus- 
band and  wife  in  i^fspect  to  it. 

There  is  no  error  in  the  judgment,  cmd  it  is  ihevefoie 
affirmed. 

Judgment  affirmed. 

What  is  Gommuhitt  Pbofebtt,  and  when  Pbbsumftioiv  that  Piof- 
KBTT  IS  Ck)MMUNnT  HAY  BB  RxBUTTED.  — Origin  and  Mature  qf  Comrnamitg 
System.  — The  doctrine  of  conunvnity  property  originates  from  i&e  crnl  law, 
but  is  borrowed  directly,  in  those  spates  where  it  prevails,  from  the  Spanish 
or  Mexican  law:  Hall  v.  ffcUl,  52  Tex.  298;  Meyer  v.  Kiraer,  12  Cal  247;  S.  C, 
73  Am.  Dec  639.  This  system  of  ptvperty  rights  in  oomiection  with  the 
maiital  relation  has  been  adapted  in  Gslifoinia,  Tieiiisiana»  Nevada^  and 
Texas,  in  all  of  which  states,  before  their  acquisition  by  the  United  States^ 
the  Spanish  or  Mexican  law  prevailed:  See  Fuller  v.  Ferguson,  26  CaL  567; 
Scott  V.  TToTtf,  13  Id.  471;  Saul  v.  His  CredUors,  6  Martin,  N.  S.,  669;  S.  C, 
N  A'm.  See.  212;  Atrr  v.  WUaMi,  18  Tsx.  370;  HaU  v.  HdO,  mtpm.  Thov 
bgislatares.lmve  snbeteatially  «naoted  the  roles  of  Spanish  jnrJspmdenos^ 
and  though  the  law  of  these  states  as  it  now  stsnds  differs  in  many  par- 
ticulars from  the  Spanish  law,  and  the  laws  of  the  several  states  differ 
in  some  respects,  'nevertheless  tiiey  all  embrace  the  main  features  and 
adJbBtantial  elements  of  the  ^oBsiMinity  system  as  expounded  in  the  Spanish 
iMn  Burr  ▼.  Wiimm,  18  Tex.  370;  S.  C,  DsUam,  101;  Pacbaard  t.  Ard- 
kmes,  17  CaL  537;  ScoU  v.  Ward,  13  Id.  471;  Saul  v.  SU  Cfnditors,  5 
Martin,  N.  S.,  569;  S.  C,  16  Am.  Dec  212.  And  in  the  earlier  decis- 
ions in  these  states  frequent  reference  is  made  to  the  Spanish  law  for 
IBnstnctien  tmd  enlightenment  in  tiie  aj^^cation  of  tiie  system  adopted 
frssait,  the  oononoa^law  Authoritias  boiag  entirely  inarpltoahle  with  respeot 
to  the  low  el  community  property:  Meyer  v.  KinuBr,  12  CaL  247;  S.  OL, 
73  Am.  Dec.  538;  Edrmgton  t.  Mo^ifield,  6  Tex.  366;  Matt  v.  Doten*  55  Id. 
^22. 

The  conmnmity  system,  as  txmtaiiwd  in  the  body  of  the  Bpsaish  jnrisprs- 
teicenad  iniks  statntesof  the  states  adopting  it»  raoognisew  avelatifln  ex* 
iitiiig  beinraen  husband  and  wife^  nspeotiiig  their  prqperify,  somewbail 
similar  to  a  partnership;  but  it  is  not  a  univarssl  psrtnership,  as  is  the  case  in 
several  countries  in  'Europe.  It  does  not  embrace  property  owned  by  the 
parties  before  marriage,  nor  all  iff  -their  future  aoqnisitiDDS,  but  tiiese  only 
wbioh are atteined by  tka indnsfary,  laber,  er  ^negotiation "  of  enaor both <tf 
the  .psrties;  nor  is  it  material  i^th  respect  to  the  right  of  either  to  equal 
participation  in  such  gains  and  acquisitions  «s  become  common  property 
how  much  4ihe  other  party  may  have  contributed  toward  their  production: 
WiUxMon  V.  WUkmmm,  20Tex.  242;  Panaud  v.  Jonee,  1  Oed.  514.  The  msri- 
lal  relation  in  respeet  %o  pcvperl^  •cquired  during  its  eztstsnce  is  in  AMt  n 
cwiiMMiity,  ''tff  wliaoh  each  apooso  i»a  member,  equally  ^oastribntiqg  by  U 
or.har  inA^ai^iy  to  its  nxosDeritv.  and  nossessinff  an  <*""^J  cuiht  Jto  anoeead  ta 
the  property  sfter  diuolution  in  case  of  sarvivi^g  ^  other,  "jper  Fisld,  J«t 
fai  Jfsyerv.  Xmsbt,  I2CaL  847;  a  a,  73  Am.  Dec  539. 
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Ck>iciiu]iiTT  Fbofbbtt,  DxymxiON  or.  — Sfomth  Low^  — Under  tha  Spa»» 
iah  and  Mexican  lair^  property  acquired  by  the  hnsbaad  aad  wifo  during,  tfaa 
narriagey  and  while  living  together,  whether  by  onaroiia  or  Inemtive  title,  and 
that  acquired  by  either  of  them  by  onerooa  tatle,  belonged  to  thecommnjutyf 
and  was  denoTninated  gammcialtB;  while  pn^^Mr^  acquired  by  either  of  than 
by  Incrative  title  solely  oonstitated  the  separate  property  of  tb»  pavty  malv 
ing  the  acquisition.  The  £raits»  profits,  and  inoreaaft  of  separato  pn^gmrtp 
also  belonged  to  the  commnnity.  By  oneroKs  title  waa  mennt.  tha*  wluBh 
was  created  by  valnaUe  consideration,  as  the  payment  of  money,  the  rendi- 
tion of  services,  and  the  like,  or  by  the  performance  of  conditions  or  the  pa^ 
meat  of  charges  to  which  the  property  was  snbjeel;  Lucrative  title  was 
created  by  donation,  devise,  or  descent.  All  property  owned  before  mairiagp 
hj  either  husband  or  wife  was  separate  property:  9eM  v.  YFoftf,  13  CaL  413; 
Panaud  v.  ./ones,  1  Id.  5U;  Fuller  v.  Ferffmtom,  26  CaL  640;  Wilkkmn  v.  RTOf 
imson,  20  Tex.  242;  Taie$  ▼.  H<msiim^  3  Id.  433»  462.  Property  acquired 
daring  maixiage  by  lucrative  title,  such  aa  by  legtey,  inheritanos^  or  dnnafrinn 
made  separately  to  one  spoose,  is  not  commanity  pn^ar^,  for  these  ae^u* 
■itions  are  not  the  fruit  of  the  joint  and  several  labor  or  dilifflmne  of  the 
parties,  but  arise  from  the  personal  merits  of  the  doose:  WUkinaui  v.  WUkk^ 
aottf  20  Id.  242.  And  community  property  under  the  Spanish  law  included  not 
only  property  purchased  with  ^e  funds  of  the  eommunityj  but  alsa  that  p«» 
chased  with  the  separate  funds  of  either  party,  and  it  was  immaterial  in  wheae 
name,  whether  of  the  husband  or  wife,  ^e  purchase  was  made.  The  excep- 
tion was  maintained,  however,  that  property  purchased  with  the  proceeds  of 
the  sale  of  separate  property,  or  property  exchanged  for  sepacate  property, 
remained  separate  property:  Parherv,  Chaace^  11  Id.  513;  SeoUv*  Maynard^ 
Ballam,  551;  DavencU  v.  Le  Bodon,  1  La.  620;  Andrew  v.  Bradkifi  10  Isl 
Ann.  606. 

Ca^forma,  — The  first  law  of  California  defining  the  property  rights  of  hna- 
band  and  wife  was  the  act  of  1850^  which,  except  in  a  few  particular^ 
contained  a  clear  and  sncdnct  statement  of  the  Spanish  law:  Pamjatd  v. 
Janes,  1  CaL  614.  This  statute  provided  that  "all  property  acquired  after 
marriage  by  either  husband  or  wife,  except  such  as  may  be  acquired  by  gift^ 
bequest,  devise,  or  descent,  shall  be  community  property  ";  and  also  that  "the 
rents  snd  profits  of  separate  estates  of  either  hnshand  or  wife  shall  be  deemed 
common  property  ";  but  this  latter  provision  was  held  to  be  unconstitutional: 
Lewis  V.  Johns,  24  Id.  98;  S.  O.,  85  Am.  Deo.  49;  George  v.  Ransom,  15  OsL 
324.  The  code  adopts  the  judicial  interpretation  of  the  constitution,  and 
provides  that  aU  property  of  either  husband  or  wife  owned  before  marriage^ 
and  that  acquired  afterwards  by  gift,  bequest,  devise,  or  descent,  with  the 
rents,  issues,  and  profits  thereof,  is  separate  property;  and  all  property  other 
than  separate  property  acquired  after  marriage  by  either  husband  or  wife  or 
both  is  common  propc^y:  Civ.  Code,  sees.  162, 164.  Therefore  in  California 
all  property  acquired  after  marriage  by  either  husband  or  wifo  is  community 
pn^erty,  except  when  acquired  by  gift,  bequest,  devise,  or  descent;  J/i^er 
T.  Kkmer,  12  CaL  247;  S.  C,  73  Am.  Dec.  638;  or  representing  the  rents,  is- 
soes,  or  proceeds  of  separate  property;  See  is^finu 

Nevada,  — The  law  of  Nevada  is  Ihe  same  as  thftt  of  Califonde:  GompiM 
Iaws,  152. 

Texas,  — The  law  of  1840  limited  separate  property  to  lands  and  slaves^  the 
increase  of  such  slaves,  and  the  wife's  paraphernalia,  and  made  all  other  prop- 
erty brought  by  either  party  into  the  marriage  common  property.  And  under 
this  law  a  wagon  and  cattle  owned  by  the  wifo  before  marriage  became  com- 
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mon  property:  Arfb  ▼.  Parker^  22  Tex.  701.  In  1848^  howevar^  tiie  bnr  wis 
^hangiwl,  and  it  now  providm  that  all  property,  both  real  and  peraooaly  of  tiie 
tmaband  or  wile  owned  or  claimed  before  marriage,  and  that  ac(inired  after- 
'warda  by  gift^  deriae,  or  deaoent^  as  aim  the  inoreaee  of  all  lands  and  sIstbs 
thns  aoqniied,  shall  be  separate  property;  and  all  property  aoqnired  by  either 
linsband  or  wife  daring  the  marriage,  ezoept  that  whieh  is  aoqnired  by  gift^ 
devise,  or  deeoent^  shall  be  deemed  the  oommon  property  of  the  hnsband  or 
wife:  Texas  Rev.  Stats.  2851,  2852. 

The  basio  principle  of  the  oommnnity  system  is,  that  whatever  is  aoqnired 
by  the  joint  efforts  of  the  hnsband  and  wife  shall  be  their  common  property: 
IhBlane  v.  XyncA,  23  Tex.  25;  Magee  v.  White,  23  Id.  191;  Forbes  v.  Dunham, 
24  Id.  611.  Bnt  it  is  not  neoeasary  to  prove  that  property  is  in  fact  the  pro- 
duct of  the  joint  efforts  of  the  hnsband  and  wife  in  order  that  it  may  be  de- 
clared oommnnity  estate.  In  many  cases  it  may  be  difficult  or  impossible 
to  prove  this.  And  indeed,  in  a  particular  case  satisfactory  proof  might  be 
made  that  the  wife  oontribnted  nothing  to  the  acquisitions;  or  on  the  other 
hand,  that  the  property  was  wholly  acquired  by  her  industry;  but  from  the 
very  nature  of  the  marria^  relation,  the  law  cannot  permit  inquiries  into 
endi  matters.  It  conclusively  presumes  that  whatever  ii  acquired,  except 
by  gift^  devise,  or  descent,  or  by  exchange  of  one  kind  of  property  for  another 
4ind,  is  acquired  by  their  mutual  industry:  De  Blame  v.  Lynch,  23  Tex.  25; 
Lake  v.  Laie,  4  West  Coast  Rep.  159  (Nov.). 

PuBLio  Lands.  — The  first  question  that  arises  in  determining  whether  a 
'grant  of  public  lands  is  or  ib  not  community  property  is  whether  or  not  such 
grants  are  gifts  or  donations,  for  if  they  be,  then  they  become  separate  pn^ 
orty.  In  deciding  this  question,  reference  is  had  to  the  principle  that  the  joint 
acquisitions  of  the  husband  and  wife  are  community  property,  and  to  the  rule 
of  the  Spanish  law  that  what  is  acquired  by  onerous  title  is  community  prop- 
-erty.  In  Texas,  colonial  granta  and  head-right  certificates  are  held  to  be  issued 
imder  onerous  conditions,  and  hence  to  be  community  property,  since  money 
must  be  paid  and  labor  done  to  acquire  them:  Tatee  v.  Houston,  3  Tex.  433; 
i7oc^v.J9ona&j;  55  Id.  344;  ifancAaa»v..;^d,  62  Id.  135.  So  land  acquired 
through  grant  of  pre-emption  is  classed  as  community  property,  and  it  can 
make  no  difference  whether  the  grant  be  taken  in  the  name  of  the  wife  or  in 
that  of  the  husband:  AUen  v.  Harper,  19  Id.  502. 

On  the  other  hand,  a  Mexican  land  grant  is  held  to  be  a  gift,  and  conse- 
quently separate  property  of  the  donee;  for,  though  certain  conditions  are 
attached  to  the  grants,  they  are  held  not  to  be  onerous,  since  they  consist  in 
the  expenditure  of  money  and  labor  upon  the  land  itself,  and  for  the  benefit 
of  the  grantee,  and  not  for  the  benefit  of  the  grantor  or  parties  other  than 
the  grantee,  the  latter  conditions  alone  being  onerous  in  a  grant:  Noe  v.  Oard, 
14  Cal.  578;  Fuller  v.  Fergueon,  2&  Id.  547;  Panaud  v.  Jones,  I  Id.  514;  8eoU 
T.  Ward,  13  Id.  459;  Wilson  v.  Castro,  31  Id.  420.  And  whatever  is  expended 
•out  of  the  community  funds  in  performing  the  conditions  of  a  Mexican  grant 
constitutes  a  charge  upon  the  land  granted,  but  does  not  change  it  to  com- 
munity property:  Noe  v.  Card,  supra;  Fuller  v.  Ferguson,  suprci. 

Furthermore,  it  frequentiy  happens  that  land  entered  during  the  aTiatenee 
of  the'  community  is  not  patented  or  granted  to  the  settler  until  after  the 
dissolution  of  the  conmiunity  by  death  or  otherwise.  In  such  case,  however, 
if,  during  the  life  of  the  wife,  the  titie  becomes  inchoate,  and  the  husband 
acquires  a  legal  right  to  the  titie,  or  if  the  title  is  granted  to  him  by  virtue 
of  his  status  as  a  married  man  at  the  date  of  his  wife's  death,  the  land  is  com- 
munity property,  and  the  half -interest  of  the  wife,  subject  to  the  debts  ol 
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Ihe  oomiiiiiiiity,  wQl  daieand  to  her  hmn,  though  the  gimnt  or  patent  doea 
not  iflsae  nntQ  after  her  death:  ffodge  t.  DonaH  65  Tax.  344;  ObrvA  t. 
Grigtby,  67  Id.  289;  Catmon  ▼.  Murphy,  31  Id.  406;  Wrighi  v.  MeOiiUy,  37  Id. 
733;  Carterv.WiK,  39  Id.  273;  WUihu(mr.Wilim$(m,  29  Id.  237;  PodkrT. 
Chance^  11  Id.  613;  T^Kofna*  v.  Ohanee,  11  Id.  637;  Bmrii  ▼.  YrK2einaii»  6  Id. 
232;  Bvdd  ▼.  Johnmm,  2  Tez.  Law  Rep.  316.  On  the  other  hand,  thoa^ 
public  land  granted  to  the  husband  after  the  death  of  the  wife  was  selected 
before  her  death,  it  will  not  be  regarded  as  conunnnity  properly  if  there  ii 
nothing  to  show  that  anything  had  been  done  before  the  disaolation  of  the 
commnnity  which  gave  tiie  right  in  law  to  demand  the  title  afterwards  issued 
to  the  husband:  Webb  v.  WM,  16  Tex.  274;  and  so  land  granted  to  the  hus- 
band as  a  single  man,  after  the  death  of  his  wife,  independent  of  his  tkOiu  as 
a  married  man,  will  be  separate  property;  Hodge  ▼.  DomaH  65  Id.  344;  and 
see  PorUr  v.  BwmeU,  60  Id.  220. 

Aa  the  title  to  government  land  dates  from  the  certificate,  and  not  from 
the  patent,  if  land  be  entered  in  the  name  of  the  wife  during  marriage,  but 
the  patent  be  issued  after  the  community  is  dissolved  by  judgment,  the  land 
will  be  presumed  to  be  an  acquisition  of  the  coommnity:  Simkn  v.  Perwdm, 
36  La.  Ann.  931.  So  where  a  woman  living  on  public  land  married,  and  the 
husband  afterwards  filed  a  declaratory  statement  upon  it  in  his  own  name 
and  made  the  required  proof,  and  was  allowed  to  enter  and  purchase  the 
land  in  his  own  name,  and  subsequently  the  husband  and  wife  sold  the  land, 
and  with  the  proceeds  purchliBed  other  land,  the  land  so  purchased  was  com- 
munity property:  EsUnger  v.  EsUnger,  47  Cal.  62.  But  where  the  wife  was 
the  hdder  of  a  pre-emption  right  before  marriage  and  the  patent  issued  after 
marriage,  the  patent  related  back  to  the  date  of  her  entry,  and  the  land  was 
her  separate  estate:  Harris  v.  Harris,  12  Pac.  Rep.  274. 

Incrbasb  and  PROFrra  or  Separatb  Pbofkbtt.  — The  law  of  Oalifomia 
and  Nevada  dififers  from  that  of  Texas  in  this  regard.  The  California  statute 
of  1860  provided  that  the  rents,  issues,  and  profits  of  the  separate  property 
of  either  spouse  shall  be  deemed  community  property.  But  this  law  was  held 
to  be  in  conflict  with  the  constitution  of  the  state  and  therefore  void,  on  the 
ground  that  the  term  "  separate  property  "  in  the  constitution  was  used  in  its 
common-law  sense,  by  which  law  "separate  property  "  means  an  estate  held 
both  in  its  use  and  in  its  title  for  the  exclusive  benefit  of  the  wife:  Cftcrge  v. 
Ransom,  16  GaL  324;  Lewis  v.  Jcifuns,  24  Id.  98;  8.  0.,  86  Am.  Dec.  49.  The 
code  now  expresses  the  rule  established  by  these  decisions,  and  provides  that 
the  rents,  issues,  and  profits  of  separate  property  shall  remain  separate  prop- 
erty: Civ.  Code,  sees.  162,  163;  Marhw  v.  Barlew,  63  Cal.  469;  Beaudry  v. 
FUeh,  47  Id.  183.  So  the  husband  can  acquire  no  interest  in  the  wife's  sepa- 
rate estate,  nor  in  the  issues  or  profits  thereof  by  virtue  of  any  supervision 
or  labor  on  his  part,  for  that  is  her  separate  property:  Leuns  v.  Johns,  24  Id. 
98;  S.  C,  86  Am.  Dec  49.  In  Lmois  v.  Lewis,  18  CaL  664»  the  facts  were  as 
follows:  A  man  at  the  time  of  his  mairiage  owned  certain  cattie,  horses,  and 
money  valued  at  twenty  tiiousand  doUars.  He  died  five  years  later  possessed 
of  cattie,  horses,  snd  money  valued  at  forty  thousand  dollars.  His  sole  busi- 
ofvis  at  the  time  of  his  marriage  and  since  that  time  had  been  dealing  in  cattie 
and  horses,  and  at  his  death  he  had  about  four  thousand  dollars  of  the  origi- 
nal stock  possessed  at  his  marriage,  and  the  balance  consisted  of  the  increase 
ot  that  stock,  together  with  other  stock  bought  with  the  proceeds  of  the  sale 
of  the  original  stock.  It  was  held  that  as  the  deceased  was  engaged  in  no 
other  business  except  dealing  in  stock  from  his  marriage  to  bin  death,  the  fair 
mf  erence  was  that  the  commou  property  was  the  difference  between  the  original 
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Tahie  of  hia  prupwty  at  his  maxruige  and  the  Talne  of  tbo property  pooeesaed 
at  the  time  of  his  death,  leas  the  coxnmiuity  debts.  This  decisioo  does  not 
oonectiy  enimciate  the  law  of  Califomia.  All  the  property  possessed  by  the 
husbeod  at  the  time  of  his  death  was  either  the  increase  of  his  separate  prop- 
erty  or  property  purchased  with  it  or  exchanged  for  it,  and  snch  property 
remains  separate  property  in  this  state;  Smith  ▼.  SmUh,  12  CaL  224;  S.  C,  73 
Am.  Bee.  633;  LewU  v.  JokiiBy  24  OaL  98;  S.  C,  85  Am.  Dec  49.  And  the 
incorrectness  of  LewiB  v.  Xnoi§  is  espedally  apparent  when  Tiewed  in  the 
light  of  later  decisions.  Thns  in  EgtaU  qf  Eiggim,  66  ObO.  407,  it  was  held 
that  money  aceomnlated  by  a  husband  dnring  mamage  by  his  ordinary  nse 
and  management  of  property  which  he  ownedat  the  time  of  the  marriage,  and 
which  consisted,  in  this  case,  of  a  fiunn,  stock,  and  utensils  which  he  need  in 
carrying  on  the  ordinary  bosiness  of  farming,  was  separate  property,  and  real 
estate  purchased  with  snch  money  was  separate  property  of  the  hnabaod. 
And  so  in  Nevada,  where  the  same  law  prevails  as  in  California,  it  has  been 
held  in  a  late  case  that  thongh  profits  of  separate  property  accroing  mainly 
from  the  efforts  or  skill  of  both  husband  and  wife  belong  to  the  comnmnity, 
the  profits  of  separate  property  which  accrue  mainly  from  the  property  rather 
than  from  the  joint  efforts  of  the  husband  and  wife,  or  either  of  them,  belong 
to  the  owner  of  the  property,  although  the  labor  and  skill  of  one  or  both  of  the 
spouses  may  have  been  given  to  the  business;  and  therefore  the  profits  resulting 
from  the  ordinary  use  of  a  hotel,  ranch,  and  toU-road  which  were  the  separate 
property  of  the  husband,  either  from  renting  or  from  carrying  on  the  businest 
himself,  belong  to  the  husband  as  his  separate  estate:  Lake  v.  Lake,  18  Nev. 
361;  8.  C,  4  West  Coast  Rep.  159.  Professor  Pomeroy  took  issue  with  these 
decisions,  and  deprecated  their  construction  of  rents,  issues,  sad  profits  as 
including  the  profits  of  a  business  carried  on  by  the  husband  with  his  sepa- 
rate property,  in  which  he  uses  his  own  labor  and  skill,  and  is  constantly  buy- 
ing, selling,  and  exchanging:  Note  in  4  West  Coast  Rep.  193,  357,  389.  But 
such  is  the  construction  at  present  obtaining  in  Califomia  and  Nevada,  and 
no  middle  course  is  practicable,  such  as  determining  a  portion  of  the  profits 
to  be  community  property;  for  how  can  it  be  ascertained  how  much  of  the 
profits  is  due  to  the  labor  sad  skill  of  the  husband,  and  how  much  is  to  be 
attributed  to  the  capital  invested  or  separate  means  and  property  employed? 
Either  the  law  of  these  dedsions  must  prevail,  or  the  rule  as  adopted  in 
Texas  must  be  followed,  which  gives  such  profits  to  the  community. 

In  Louisiana  it  is  held  that  where  after  marriage  and  imder  the  rigime  of  the 
community  a  business  which  had  formerly  belonged  to  and  been  conducted  by 
the  wife  is  conducted  in  the  name  of  the  husband,  it  becomes  the  buainess]of  the 
community,  and  its  acquets  and  good-will  are  liable  to  seizure  for  the  bus- 
band's  debts:  36  La.  Ann.  890.  By  the  Spanish  and  Mexican  law  and  in 
Louisiana  the  increase  of  separate  property  becomes  community  property: 
FuUary.  FerguMn,  26  CaL  646;  Fiaher  v.  Chrdy,  2  La.  Ann.  762;  WM  v.  Pe< 
7  Id.  92.  Funds  borrowed  by  the  wife  upon  the  faith  of  her  separate  prop- 
erty are,  in  California,  separate  property:  Sehu^kr  t.  BroughUm,  11  Pac  R^ 
719  (CaL). 

Texoi,  —  In  Texas  the  increase  of  separate  property  is  community  property^ 
with  the  exception  of  the  increase  of  separate  lands  and  slaves  which  is  sepa* 
rate  property,  or  since  the  emancipation  of  slaves  the  increase  of  all  separate 
property,  witii  the  exception  of  the  "  increase  of  lands  "  which  are  separate 
property,  is  community  property:  Magee  v.  White,  23  Tex.  191;  Mclnigre  v. 
Chappell,  4  Id.  187;  Lave  v.  Sobertson,  7  Id.  6;  S.  C,  66  Am.  I>eo.  41;  Cart- 
yfrighi  v.  Cartwrii^d,  18  Tex.  626.     The  constitution  of  1869  changed  the 
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Imt,  pnmdnig  HhtA  Hn  increase  of  manried  womfiii's  aepazsto  prt^rtyshonld 
heproteeted  aa  aepante;  tat  in  1876  the  law  wae  restored  by  amendments  to 
fti originel  oanditioa!  DeOareav.  Odhant  55  Id.  66. 

In  this  state  the  oonrts  hare  gone  so  far  as  to  hold  that  "increase"  of  land 
wiil  not  inebide  crops  raised  thereon;  and  that  crops  raised  on  land  which  is 
Che  separate  property  of  the  wife^  though  the  expenses  of  raising  the  crops 
■re  paid  oat  of  the  wife's  separate  money,  or  the  labor  is  famished  by  her 
■bnres,  is  nerertheless  oonmmnity  property:  />«  Blane  ▼.  Lynch,  23  Tex.  25; 
MagmY.Wime,^ldL  191;  ^or6e«  v. Dwiiken,  24 Id. 611;  SBUgtohnY.Stafln, 
Tbcras  Court  of  Appeals*  sec.  1071.    In  eonstrmng  the  meaning  of  tiiis  word 
**inCTeaBe*in  the  constitatiaa  and  stotote  proteeting  as  separate  pvperty 
tte  iaerease  ef  lands  and  slaves  which  may  be  the  separate  property  of  either 
apeoae^  the^  court  admitted  that  in  its  etymological  sense  tiie  word,  as  i^ 
flied  to  land,  means  that  which  grows  oat  of  tt^  or  which  is  produced  by  cid- 
tnration;  bat  refased  to  give  it  this  significatioa  as  osed  in  the  constitation 
and  stotate,  on  the  groand  that  to  adopt  this  meaning  of  it  "would  lead  to 
Bieqaitable  results  wholly  inoonsftBtent  with  the  recognised  principles  of  low 
opon  which  our  system  ef  comnranity  property  is  based  ";  Dt  BlaoM  t.  ZyncA, 
as  Tex.  25;  /^orte  ▼.  jDunAom,  24  Id.  612;  PertftT.  Parhgr,  22  Id.  702;  BtO^ 
mam  ▼.  Balermm,  25  Id.  270;  Carr  t.  TVdber,  42  Id.  337.    So  lumber  sawed 
at  a  mill  which  was  the  separate  property  of  tiie  wife^  by  the  labor  of  slaves 
also  her  separate  property,  and  oat  of  tiniber  procared  from  land  which  was 
likewise  her  seperate  proper^,  is  nerertheleBB  the  property  of  the  community, 
and  not  the  separate  property  of  the  wile:  WkUe  v.  Lyiteh,  26  Id.  195^  citing 
and  approving  De  Blame  v.  Lynehy  lupra;  Holland  ▼.  Seward,  Texaa  Gourt  of 
Appeals^  Civil  Gases,  sec  944.    The  increase  of  cattle  which  are  the  separate 
property  of  the  wife  is  community  property:  Howard  v.  York,  20  Tex.  670; 
Baieman  v.  Baiemam,  25  Id.  270.    So  the  profits  ef  amereantile  business  car- 
ried on  by  the  husband  or  wife  daring  marriage  belong  to  the  community, 
tiftou^  the  funds  invested  in  the  bosiness  are  separate  property:  Marxr, 
Lange,  61  Id.  547;  BeSdentmner  v.  Felher,  Texas  Court  of  Appeals,  Civfl 
Cases^  sec  362.    While,  however,  the  hire  of  the  wife's  separate  property  is 
community  property,  yet  the  creditor  of  the  husband,  in  a  suit  against  him 
by  the  wife  for  her  seperate  property,  cannot  ofbet  his  debt  against  tlie  use 
and  hire  of  her  property  while  in  his  possession:  Oarr  v.  Tudher,  42  Tex.  330. 

Interest  aocruing  from  a  loan  of  the  wife|s  money  is  not  her  separate  prop- 
erty, but  being  the  increase  thereof,  faUs  into  the  community:  Bradenv,  Chae, 
57  Tex.  37,  41.  But  a  creditor  of  the  husband  who  by  vexations  proceed- 
ings and  threats  prevents  the  payment  of  a  note  due  tiie  wife  for  purchase- 
money  of  land,  her  separate  estate,  so  that  interest  accumulates  thereon,  whicht 
together  with  the  purchase-money,  becomes  a  lien  on  the  land,  cannot  sub- 
ject the  interest  to  the  payment  <^  the  husband's  debt:  Carlisle  v.  Sommer,  61 
Id.  124b  And  it  was  held  that  interest  due  on  a  note  mode  to  the  wife  by  the 
husband  was  her  separate  property,  on  the  ground  that  his  oontract  mode  it 
so:  HallY.  Hall,  52  Id.  294. 

SspiJtATB  Pbopzbtt  ab  DonsauTBHXD  moK  CoxMUHiTT  Pbopbrtt.  — 
Ko  property  acquired  by  either  spouse  daring  coverture  becomes  separate 
estate,  except  such  as  is  derived  by  gifti  bequest,  devise^  or  descent,  and  all 
acquired  in  any  other  manner  is  community:  EzeU  v.  Dodaon,  60  Tex.  331. 
This,  however,  is  to  be  token  with  the  limitation  that  property  purchased 
with  or  exchanged  for  seperate  property,  though  daring  the  existence  of  the 
marital  relation,  is  separate  property.  For  separate  property  remains  such 
aakMig  as  it  can  be  traced:  Hall  v.  Hall,  62  Id.  298;  Oto  v.  iftOer*  54  Id. 
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16;  Love  ▼.  Mobertmn,  7  Tex.  6;  8.  0.,  56  Am.  Deo.  41;  ihooffi  wlMra 
it  has  undflirgone  iiuitattoiis»  it  ia  indinpuniwible  to  mMntain  its  aep»^ 
rate  ohanuster  that  it  be  clearly  and-  indispataUj  traced  and  idimtified; 
Chaprmm  v,  AOen,  16  Tex.  278;  Bom  ▼.  Hmuton,  11  Id.  824.  Yet  if  it 
can  be  established  that  property  purchased  during  marriage  was  pnr- 
diaaed  with  separate  fonds,  it  remains  separate  property:  Moore  ▼.  Jones,  63 
OsL  12;  Ramodett  v.  Fuller,  28  Id.  42;  Jhminguat  ▼.  Lee,  17  La.  295.  And 
tiiere  is  no  l^gal  presumption  that  land  which  is  the  separate  property  of  the 
hosband,  and  which  he  conveys  to  his  wife  in  oonndsration  of  money  which 
is  her  separate  property,  beoomes  community  property,  bnt  it  will  be  the 
separate  property  of  the  wife:  Husaeg  v.  Caetie,  41  CsL  241.  Bat  in  Looisi- 
ana  it  ia  held  that  property  porchased  by  a  husband  in  his  own  name  with 
the  funds  of  the  wife  belong  to  the  community:  Comeau  ▼.  Fonienoi,  19  La. 
406;  for  the  Spanish  law  makes  property  purchased  with  separate  property 
f'wnwift'^  property:  SeeDaveneU  y.  Le Bocton,  1  Id.  520;  and  see evpra,  " Span- 
ish law."  And  in  Texas,  where,  as  we  have  seen,  the  increase  of  separate 
property  is  community  property,  merchandise  purchased  by  the  wife  with 
mcney  borrowed  on  the  security  of  her  separate  property  is  community  prop- 
erty: Heidenheimer  v.  MeKeen,  63  Tex.  229.  Where  a  portion  of  the  purchase- 
money  is  separate  property,  tiie  spouse  to  whom  the  separate  purchase-money 
belongs  takes  as  separate  property  a  proportionate  undivided  interest  in  the 
property  purchased:  Ckdbome  v.  Tanner,  18  Id.  69;  Braden  v.  Ooae,  57  Id* 
37;  Parier  r.Ooop,  60  Id.  112;  SchM^ler  v.  Broughion,  11  F^  Rep.  719  (GaL). 
Land  purchased  with  community  funds  is  of  course  community  property: 
Sdmyler  v.  BromgkUm,  euprcu 

Under  the  Spanish  law,  labor  or  expenditure  incurred  by  the  community 
for  the  preservation  or  improvement  of  separate  properly  did  not  change  the 
character  of  the  separate  property,  but  simply  created  a  charge  upon  it  in 
favor  of  the  community:  Noe  v.  Card,  14  OaL  578;  Fuller  v.  Ferguoon,  26  Id. 
547.  Improvements  made  upon  separate  property,  unless  made  with  separate 
means,  will  generally  become  common  property;  Biee  v.  Biee,  21  Tex.  67; 
DoTiunguez  v.  Lee,  17  La.  295.  Except  that  when  the  community  funds  are 
expended  in  erecting  such  a  structure  as  a  house  on  community  property, 
which  becomes  a  fixture,  the  title  to  the  house  will  be  solely  in  the  spouse 
owning  the  separate  property,  and  neither  the  other  spouse,  nor  his  or  her 
creditors,  have  any  lien  on  the  house  or  lot  for  the  money  expended:  Peck  v. 
Brummagim,  31  GaL  440;  but  it  is  said  that  the  community  estate  must  be  re- 
imbursed for  the  cost  of  such  improvements:  Bice  v.  Biee,  21  Tex.  67.  In 
Ijonifliaua,  it  is  held  that  a  spouse  whose  separate  funds  have  been  invested 
for  the  benefit  of  the  community  becomes  a  creditor  of  the  community  to  that 
extent.  The  husband  so  becoming  a  creditor  is  postponed  to  the  other  cred- 
itors of  the  community;  but  as  against  the  wife  and  her  heirs  his  claim  is  per- 
fect; and  he  may  have  the  property  sold  to  ascertain  what»  if  any,  remains*  in 
coDunon:  Merrick's  Succession,  35  La.  Ann.  296;  Moore  v.  StaneeC,  36  Id.  819. 

Wife's  Eabnings.  —  The  profits  and  labor  of  the  husband  and  wife  belong  to 
the  community,  and  therefore  the  wife's  earnings,  as  well  as  those  of  the  hus- 
band, must  be  regarded  as  community  property:  Pearce  v.  Jadtson,  61  Tex.  642; 
Prendergtiet  v.  Cassidy,  8  La.  Ann.  96;  Ford  v.  Brooks,  35  Id.  157;  Fuller  v. 
Ferguson,  26  CaL  547  (Mexican  law).  So  property  bought  by  the  wife  with 
her  own  earnings  ia  commxmity  property,  unless  it  be  shown  that  it  was  the 
intent  of  the  husband  to  give  her  the  proceeds  of  her  earnings;  and  in  that 
case  the  properly  will  be  regarded  as  the  wife's  separate  property:  Johnson  v. 
Rur/ord,  39  Tex.  242.    By  the  Spanish  and  Mexican  law,  the  wife's  earnings 
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were  reguded  m  oommimity  property;  Fritter  ▼.  Fergmmm,  26  CtL  507.  And 
the  wbble  thaory  of  oommmiity  property  establiahfls  indLBpatably  that  sncfa 
most  be  the  case,  ainoe  the  property  of  the  oomnnmity  ernhzttoee  all  ao- 
yiimtionB  by  either  spoiue  during  macziage,  whether  made  jointly  or  sepa- 
rately: Afegerr.  £tMKr,  120aL252;  8. 0., 73 Am. Deo. G38.  And f urthermorQ^ 
the  Btatnte  provides  that  all  property  shall  be  commnmty,  except  snch  prop- 
erty as  is  owned  before  marriage  and  that  acquired  afterwards  by  gif t»  beqneet, 
devise,  or  descent^  with  the  rents,  issaes^  or  profits  thereof;  and  under  none 
of  the  designatians  of  separate  property  herein  contained  can  the  earnings  of 
the  wife  faU.  The  community  system  also  regards  the  members  of  the  marital 
oommunity  as  equal  in  their  property  rights,  except  that  the  husband  has  the 
management  and  control  of  the  oommunity  funds  during  the  existence  of  the 
oommunity.  It  would  not  for  a  moment  be  claimed  that  the  husband's  earn- 
ings are  not  community  property;  and  considering  the  equality  of  the  sponsea 
before  the  law  in  relation  to  their  property  rights,  with  what  shadow  of  logio 
can  it  be  contended  that  the  wife's  earnings  are  not  community  property?  It 
is  true  that  the  law  of  California  provides  that  the  earnings  of  the  wife  shall  not 
be  liable  for  the  debts  of  the  husband,  and  when  living  apart  from  her  husband 
they  shall  be  her  separate  property;  Civ.  Code,  sees.  168,  169;  Finnigan  v. 
Htbemia  8.  d:  L,  Soc,  63  CaL  390.  But  in  consideration  of  the  foregoing, 
these  statutory  provisions  applicable  to  special  enumerated  conditions  and 
droumstances  cannot  justify  the  remarks  of  the  court  in  MarJow  v.  Barlew, 
63  CaL  469,  to  the  effect  that  the  wife's  earnings  while  living  with  her  hue* 
band  are  her  separate  property:  See  also  Flatt  on  Property  Rights  of  Married 
Women,  sec  42.  The  law  of  Nevada  is  the  same  as  that  of  CUifomia:  Comp. 
Laws,  163»  164.  But  the  statutes  of  that  state  contain  the  conditional  provis- 
ion that  ''when  the  husband  has  allowed  the  wife  to  appropriate  to  her  own 
use  her  earnings,  the  same,  with  the  issues  and  profits  thereof,  is  deemed  a 
gift  from  him  to  her,  and  is,  with  such  issues  and  profits,  her  separate  prop- 
erty ":  Comp.  Laws,  166.  The  addition  of  this  provision  certainly  warranti 
the  conclusion  that  the  legislators  of  Nevada  considered  that  in  ita  absence^ 
notwithstanding  the  provision  for  exemption  of  the  wife's  earnings  from  lia- 
bility for  her  husband's  debts,  the  wife's  earnings  while  living  with  her  hus- 
band would  necessarily  be  community  property. 

MiSGBLLANEOnS    InSTAHOES    iLLimrRATIVS    OV    ComCinnTT    PBOPSBTr.— 

Where  personal  property  is  conveyed  to  a  husband  and  wife  as  trustees,  sub- 
ject to  be  used  for  the  support  of  the  trustees  and  their  children,  the  accu- 
mulated profits  arising  from  the  property,  after  supplying  the  uses  charged 
upon  it»  become  the  property  of  the  trustees,  and  tMs  property  is  community 
property:  FUapairiek  v.  Pope,  39  Tex.  316.  So  damages  recovered  for  inju- 
ries done  to  the  wife  (in  this  case  amounting  to  a  thousand  dollars)  must  be 
i^garded  as  community  property:  T,  C.  J^y  Co,  v.  BumtU,  61  Id.  638. 
Land  purchased  and  paid  for  by  the  husband,  after  the  death  of  the  wife,  with 
money  belonging  to  ^e  community  estate,  is  oommunity  property,  and  is  held 
by  the  surviving  husband  as  tenant  in  oonmum  with  the  children  of  his  deceased 
wiie.  And  this  follows  from  the  common  doctrine  of  trusts,  that  where  one 
purchases  with  funds  belonging  to  another,  and  takes  the  title  to  himself, 
he  holds  it  in  trust  for  him  who  furnished  the  money;  and  where  but  a  part 
of  the  money  is  furnished  the  equity  attaches  pro  tanto:  MeA  lister  v.  Farley, 
39  Id.  662.  In  Pcmooad  v.  Patncoatt,  67  CaL  320,  the  husband  before  his 
marriage  was  in  the  possession  without  right  of  a  tract  of  land,  and  after  his 
marriage  he  made  a  deed  and  gave  up  poaaession  of  a  portion  thereof  to  the 
rightful  owners,  and  indueed  therein  the  owners  oonveyed  the  fee  of  a  per- 
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tbn  o£  the  bad  to  bim;  aikd  it  was  held  that  the  land  thus  aofinired  beeaniB 
oommnnity  propet'ty.  Wliero  one  pnrchaaes  land,  and  his  wife  dies  aooii 
after,  and  he  marries  in  the  next  year,  the  payment  of  a  portion  of  the  por^ 
diaae-money  soon  after  the  second  marriage  will  raiao  no  presomptioa  thai 
the  money  used  was  the  oommnnity  fund  of  the  hnsband  and  of  his  seocxid 
wife:  Medlenha  t.  Donming,  69  Tex.  32.  But  the  oommimity  does  not  em- 
Itrace  properly  received  by  either  sponae  in  payment  of  money  dne  in  his  or 
Imt  separate  right:  Mdwtffrt  r,  Chappellf  4  Id.  187;  Ikne$iai  ▼.  Le  Bottom^ 
1IA.620L 

PBSBiniFtiOK  OF  001011111177  FBOPBiiXT.  — All  properly  aoqnired  by  eitiier 
sponae  dnring  the  existence  of  the  conummity  is  presumed  to  bdong  te 
it  and  to  be  oommnnity  property,  and  though  tiiis  presumption  is  not  ooa- 
elusiye,  but  may  be  rebutted,  the  burden  of  proof  lies  on  the  person  claiming 
it  to  be  separate  property  to  prore  it  to  be  such  by  dear  and  satisfactory  e?i- 
dence:  Smith  t.  Smith,  12  GaL  216;  S.  O.,  73  Am.  Dec.  633;  SeoU  ▼.  Ward^ 
13  Gal.  471;  Tryim  ▼.  S^Mtm,  13  Id.  493;  Burton  ▼.  Lks,  21  Id.  87;  AUhqf^. 
CoiiAetm,  SSId.  233;  SmaUeyY,  Lawrence,  9 Uoh,  (La.)210;  Fordv.  Ford,  I  Ia 
201,  207;  Lahbe'e  Hein  ▼.  Ahat,  2  Id.  663;  8.  O.,  22  Am.  Dec.  161;  Bryan  ▼. 
Moore,  11  Mart  (La.)  26;  8.  O.,  13  Am.  Dec.  847;  WM  v.  Peet,  7  La.  Ann. 
92;  Bachmo  y,  Coete,  36  Id.  670;  Moore  v.  Stancet,  36  Id.  819;  Jjoie  ▼.  Lake, 
4  West  OoMt  Rep.  169  (Nov.);  Wood  ▼.  Wheeler,  1  Tex.  20;  Chapman  ▼. 
AlUn,  15  Id.  278;  Johneon  t.  Bur/ord,  39  Id.  242;  249;  Cox  ▼.  MiUer,  64  Id. 
16;  Connor  v.  Hawldne,  2  8.  W.  Bep.  620  (Tex.).  And  such  was  the  Spanish 
^w:  SeoUY,  Ward,  13 GaL  471;  TalbeeY,  Bomlon,  3Tex.  462;  SeottY.  Majfwwd, 
Dallam,  548. 

Likewise,  the  presumption  attending  possession  of  property  by  either  spoose 
19,  that  it  belongs  to  the  community;  and  this  presumption  can  be  oyeroome 
only  by  clear  and  certain  proof  that  it  was  owned  by  the  claimant  before 
marrii^e  or  acquired  afterwards  by  gift,  bequest,  derise,  or  descent,  or  that 
it  is  property  taken  in  exchange  for  or  in  the  investment  of  or  as  the  price  of 
the  property  so  originally  owned  or  acquired.  And  the  burden  of  proof  rests 
with  the  claimant  of  the  separate  estate:  Meyer  v.  KxwBer,  12  CaL  247;  8.  O.^ 
73  Am.  Dec.  638;  ShtUerr.  Savings  and  Loan  Sotiety,  1  West  Coast  Rep.  125 
(Cal.);  SeoU  v.  Ward,  13  GaL  471;  LoU  t.  Keaeh,  6  Tex.  394;  Cox  ▼.  Milier, 
64  Id.  25.  And  this  was  so  under  the  Spanish  law:  ScoU  ▼.  Ward,  13  CaL 
47 1.  Where  the  matrimonial  union  has  continued  for  any  oonsidetable  period, 
the  presumption  is  strong  that  the  property  belongs  to  the  common  stock  of 
acquests  and  gains.  It  does  not»  however,  become  oonclusivey  but  is  dis- 
putable: Edrington  v.  Mayfield,  6  Tex.  368.  There  is  no  presumption  that 
property  in  the  possession  of  a  conjugal  partnership  belongs  rather  to  the 
husband  than  to  the  wife:  Edrinffion  v.  Maiyfidd,  euprcL 

Presumftiok  in  Case  or  Real  Pbofxstt  Aoquibsd  vavaa  Mabbiaoi. 
— No  doctrine  ia  better  settled  than  that  realty  acquired  during  coverture  by 
purchase  or  apparent  onerous  title,  whether  the  conveyance  be  taken  in  the 
name  of  the  husband  or  of  the  wife,  or  in  the  joint  names  of  both,  will  be 
presumed  to  be  oommtmity  property.  The  fact  that  the  acquisition  is  made 
by  purchase  precludes  the  supposition  of  a  gift,  bequest,  devise,  or  descent, 
and  the  only  way  in  which  the  presumption  may  be  prevented  from  becom- 
ing conclusive  is  by  means  of  clear  and  satisfactory  proof  that  the  purchase 
was  made  with  the  separate  funds  of  one  of  ihe  spouses,  in  whidi  event  the 
property  will  be  the  separate  estate  of  the  spouse  advancing  the  purchase- 
money:  The  principal  case;  WaUace  <fr  Co.  v.  Campbell,  64  Tex.  89;  MOdteUr. 
Marr,  26 Id.  829;  ScoUy.  Mc^nard, Dallam,  661;  CoOhuY.  Twrmr, Tex.  Court 
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of  Appeals,  Cml  Cues,  aec.  517;  iftMCofiT.  CWr^STex.  239;  S.C,08Ain.I>e& 
110;  AUen  ▼.  ffarfer,  19  Tbx.  502;  Joknam  v.  Burfbrd,  89  Id.  242, 249;  Fmi- 
mendiY.  HvkihiM,  ^IL  551;  Cobb ▼.  Jlf»2fer, 54 Id.  16;  Btmoder y, Olemena,  61 
Id.  567;  Johnmmr.  Jchnmm,  11  Cal.  205;  Meyer  y.  JOnser,  12 Id.  247;  S.  C,  73 
Am.  Bee.  538;  Peek  t.  Vandenberg,  90  Cal.  52;  BcJmifler  v.  ^nM^Jtox,  11  F^ 
Bep.  719  (CaL);  PnoR»<  v.  D«liiAoiMea^  51a.  Ann.  610;  WMy,  Peet,  7 Id.  92; 
ForbesY.  Fcrfxx,  11  Id.  S26.  The  prasomption  fbat  a  dead  to  tlie  husband  is  a 
oonTeyiBiee  to  the  community  is,  under  ordinary  cizeomstances,  mnohstrooger 
than  when  the  deed  is  to  the  wife:  Higgkm  v.  Jchnwn^  20  Tex.  393;  S.  C,  70 
Am.  Dec.  394;  see  also  P^db  v.  Vandefdtergt  30  CaL  52;  Skuler  v.  Samnge  and 
Lttan  Soeietp,  1  West  Coast  Rep.  125  (Cal. ).  Bat  nevertheless,  a  deed  of  bargain 
and  sale  to  the  wife  dnring  corertare  imports  that  the  property  conveyed  la 
commmiity  property,  and  it  resta  with  her  to  show  by  clear  and  satisfkctoiy 
proof  that  her  separate  fnnds  were  employed  in  its  purchase,  or  that  the  deed 
was  in  fact  a  deed  of  gift,  no  valuable  consideration  being  paid:  Ahxreon  ▼. 
Jones, lOCaL  12;  MoU  Y.Smith,  16Id. 533^ 557;  KohnerY,  Ashencmer,  17Id.  581; 
Adams  v.  KnowiUm,  22  Id.  283;  IHley  v.  PM,  23  Id.  70;  Twten  v.  Fought,  23 
Id.  237;  MeDonaldY,  Badger,  23  Id.  393;  8.  C,  83  Am.  Dec.  123;  Landere  v. 
B<^ton,  26  CaL  393;  BamedeU  v.  FuUer,  28  Id.  42,  43;  AUhqf  v.  Conhebn,  38 
Id.  233;  Bigghu  v.  Eiggme,  46  Id.  259;  Wedel  v.  Herman,  59  Id.  516;  Moore  v. 
Janea,  63  Id.  12;  BehuyUr  v.  Breughion,  11  Pac.  Rep.  719  (CaL);  Davidaon  v. 
Stuart,  10  La.  146;  CoOine  v.  Turner,  Tex.  Court  of  Appeals,  CivU  Cases,  see. 
517;  Parker  v.  Chance,  11  Tex.  513;  Eiggins  ▼.  Johneon,  20  Id.  389;  S.  a,  70 
Am.  Dec.  394;  Castro  y.  IlHea,  22  Tex.  479;  8.  C,  73  Am.  Dec.  277;  Johnson 
V.  Bujford,  39  Tex.  242;  Stavdey  v.  Epperson,  45 Id.  645;  ZoruY,  Tarwr,  45  Id. 
520.  A  wife  cannot  acquire  property  by  purchase  during  cover  turo,  except  in 
exchange  for  her  separate  property,  unless  she  is  made  a  sole  trader:  Aheraom 
V.  Jones,  10  Cal.  9.  If  the  consideration  of  a  deed  to  the  wife  is  shown  to  be 
in  part  money  and  in  part  love  and  affection,  the  land  will  be  regarded  as 
common  property  to  the  extent  of  the  money  considexation,  in  the  abeenop 
of  evidence  that  this  was  separata  property;  Zom  v.  TVirver,  45  Tex.  520L 
Bat  a  deed  to  the  wife  that  recites  a  consideration  of  money  paid,  as  well  aa 
love  and  affection,  is  preaamed  to  convey  community  property;  Tusten  ▼• 
Fought,  23  Cal.  23nr.  Where,  however,  the  oonsideration  is  in  part  commu- 
nity funds  and  in  part  the  separate  funds  of  the  wife,  she  becomes  a  tenant 
in  common  of  the  land  with  her  husband,  her  interest  being  proportionate  to 
her  inveatment:  Bekuyler  v.  BrougkUm,  11  Bac  Rep.  719  (Cal.). 

The  fact  that  a  deed  of  pmchase  received  daring  eovartaze  is  taken  in  the 
name  of  the  wife  raiaea  no  preanmpfcion  in  her  favor  to  the  effect  that  the 
property  became  her  separate  property,  and  in  the  abaence  of  evidence  tha4 
the  property  was  purehased  wilii  tiie  separate  funds  of  the  wife,  the  presump- 
tion that  it  is  oomnmnity  property  is  absduto  and  eoncluBive:  Pixle^  v.  Hug* 
gims,  15 CU.  127;  ^moflifyv.  iktvnBMS,9Roh.  (La.)210;  TrndeerY.  Oarr^Z^Tv^ 
98;  WaUBuxJbCo.Y,CcBmpbell,^ld.9lk.  Sach  a  deed  eschideB  all  pxesump* 
tioa  that  the  property  was  acqoired  1^  ''gift»  bequest^  devise^  or  daaoent ": 
McIkmaM  v.  Badger,  23  CaL  393;  a  C,  83  Am.  Deo.  123;  M^er  v.  Kkmsr. 
12Cal.  247;  8.  C,  73  Am.  Dee.  4»3a 

'PjuBUMpnon  ov  CcncituHri'v  Piuxfkit,  bow  ian>  warn  hat  bk  Ra- 
BmTBB.  — We  have  eeen  that  the  preanmption  tiiat  ptoperty  aqquired  dnriag 
eoverttm  is  enmnmni^  is  not  generally  a  oanduaive  pressmptifln,  but  may 
ordinarily  be  rebutted  by  dear,  atftiB&tttoKy,  and  oonvinoiog  proof  that  the 
pttrrfiaae' immgy  or  oonndnrstion  was  eepaoMte  pnpeity ,  'or  idiat  the  tranaftg 
inlactai^    Aad^alae^iatllielwdanof  proef  iscpontfasfvl^ 
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dAims  that  the  property  ao  aoqiiired  it  not  oommiiiiitj  property:  fiee  Meifor 
T.  Khmer,  12  GeL  247;  8.  O.,  73  Am.  Deo.  038;  SmUh  ▼.  SmUh,  12  CU.  21«; 
8.  C,  73  Am.  Deo.  533;  ifottT.  SmUh,  16  (U  533^  667;  Adamr.  KmwUom, 
22  Id.  283;  McDomM  r.  Badger,  23  Id.  983i  a  a,  83  Am.  Deo.  123;  Biggfm 
▼.  Higgbu,  46  GaL  269;  Moore  ▼.  Jmtee,  63  Id.  12;  Ford  ▼.  Ford,  I  Ia  201« 
207;  Fi^er  ▼.  Ooni^  2  La.  Ann.  762;  WM  ▼.  Peet,  7  Id.  02;  AkMm  ▼. 
CbiCe,  36  Id.  670;  Lake  ▼.  Lake,  4  West  Coast  Rep.  169  (Ner.);  i9eo«  ▼. 
Ma^nard,  Dillam,  651;  Lotl r.  JITeae^  6  Tex.  894;  Lomr.  Boberieon,  7  Id.  6; 
a  0.,  66  Am.  Deo.  41;  ffueion  ▼.  Omrl,  8  Tex.  239;  a  a,  68  Am.  Deo.  U0| 
Dunham  ▼.  CKoCton,  21  Tex.  244;  €hu6ro  ▼.  lUiea,  22  Id.  479;  a  O.,  73  Am. 
Dec.  277;  Coate  v.  IT^SoO;  23  Tex.  613;  Cor  ▼.  i£ii2er,  64  Id.  26;  i>MfeT.  J^ced; 
64  Id.  706.  Thus  in  Bameddl  ▼.  FuUer,  28  ObL  42,  43,  Sawyer,  J.,  Mya: 
"Bat  thia  ia  only  a  presnmptioii  of  law  aciaing  from  the  iMo^  that  a  pmohaae 
has  been  made  during  coTertnze,  and  the  real  charaeter  ol  the  tranaaotion 
may  be  shown.  It  is  mnch  easier  for  the  party  purchasing  the  land  to  show 
affirmatively  that  the  funds  nsed  were  separate  property  of  the  party  por* 
chaaing  than  for  others  interested  to  show  n^gstiTcly  that  they  were  not. 
Hie  eyidenoe  is  peculiarly  within  the  knowledge  and  control  of  sooh  party. 
For  these  and  other  reasons,  when  the  fact  is  required  to  be  proved,  the  law 
throws  the  bnrdan  of  identifying  the  funds  as  a  part  of  the  separate  estate 
npon  the  party  claiming  the  benefit  of  snch  estate.**  Bat  the  harden  of  proof 
is  always  npon  the  party  claiming  sach  an  acqaisiticm  to  be  separate^  thoD|^ 
each  party  be  neither  the  hosband  nor  the  wife.  Thus  in  MoU  v.  8nM,  16 
OaL  633^  667,  the  onue  of  establishing  this  was  held  to  be  on  a  defendant  in  a 
suit  in  ejectment  broo^t  by  the  hnsband  and  wife,  the  defendant  having 
moved  for  a  noosait  on  the  groaod  that  the  evidence  had  not  estabUshed  any 
joint  seisin  in  the  plaintifft>  to  one  ol  whom  only  the  land  had  been  conveyed 
daring  coverture. 

The  claim  of  separate  property  ahould  be  sapported  by  abundant  proof: 
OaSard  v.  Cheemieif,  13  Tex.  337;  Stniik  ^.BmUh,  12  GaL  216;  a  C,  73  Am. 
Dec.  533;  Loive  v.  i^oieriaon,  7  Tex.  6;  a  0.,  66  Am.  Deo.  41.  Tfaoi^^h  the 
presumption  that  property  purchased  by  the  husband  is  coumiunity  prop* 
erty  is  stranger  than  when  the  purchase  is  made  by  the  wife,  Higgme  v.  Jokm- 
mm,  20  Tex.  393,  S.  C,  70  Am.  Dec.  394,  still  even  this  presumption  may  be 
repelled  by  evidence  sufficiently  convincing:  Dyke  v.  Beed,  64  Tex.  706. 

Against  Whom  PmBUMpnoN  that  Pbopxbtt  ib  Gommuhitt  mat  bb  Ba- 
BUTTED  ^  Bona  Fidb  Pitbghasbrs  frok  Hubbahd.  —  Here  again  the  coorti 
in  Galifomia  and  Texas  hold  differentiy.  In  Texas,  one  who  purchases  from 
the  husband  land  acquired  during  marriage,  the  deed  to  which  is  made  to  the 
wife,  is  not  thereby  put  upon  inquiry  as  to  any  equity  she  may  have  in  re- 
spect to  it»  but  is  protected  if  he  buys  in  ignorance  of  her  claim  to  it  as  sepa- 
rate property,  though  the  rule  would  be  otherwise  if  the  recitals  in  the  deed 
show  that  the  consideration  paid  was  the  wife's  separate  estate,  or  that  the 
purchase  was  designed  for  her  separate  use  and  benefit:  Kbrk  v.  Navigatkm 
Co.,  49  Tex.  215;  Frendi  r.  S^rwnberg,  62  Id.  109;  iffmlA  v.  JBo^Mef,  27  Id.  607; 
Wallace  dC-  Co.  v.  Campbell,  54  Id.  89;  the  principal  ease;  MeDamielr.  Weiet, 
63  Id.  263;  Zom  v.  Tarver,  57  Id.  390;  Parker  v.  Coop^  60  Id.  Ill;  Pearee  v. 
Jaekaon,  61  Id.  642.  The  inspection  of  a  deed  to  the  wife  reciting  a  valuable 
consideration  authorizes  the  inference  that  it  is  community  property,  and  that 
the  husband  consequentiy  has  the  power  to  dispose  of  it,  and  there  is  no  obli- 
gation on  the  part  of  the  purchaser  from  the  husband,  under  such  drcnm- 
stanoes,  to  inquire  into  any  equities  that  the  wife  may  have.  And  the  same 
principle  applies  where  the  husband  sells  such  property  after  the  death  of  the 
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wife:  AsmIt.  Awnteyy,  62  Tex.  109, 110.  And  »  Jii4giiMnt  ereditor  who 
porrhMW  at  liii  own  sale  is  to  be  regarded  m  a  ftona/ds  porobMer,  and  pro- 
teoted  in  thia  manner  against  proof  that  ilia  ooiudderation  of  the  deed  was  ilia 
aepante  property  <^  the  wile:  WaBae$  ^  Oo,v.  OaatpbeU,  64  Id.  87;  Porter 
▼.  Coop,  00  Id.  111. 

Bat  an  attaching  creditor,  or  one  who  has  aoq[aired  an  apparent  lien  npon 
property  which  has  been  porohased  in  whole  or  in  part  with  the  separate 
means  ef  the  wife,  does  not  oocnpy  soch  a  position  as  predndes  the  wife  from 
proving  her  separate  interest:  Parker  ▼.  Coop,  00  Tez.  Ill;  for  each  protec- 
tion is  accorded  nnder  like  dreamstances  to  a  third  party,  and  there  is  noth- 
ing in  the  marital  relation  that  shonld  prerent  it  frcmi  being  extended  to  the 
wife:  Id. 

And  against  pnrohasers  with  notice:  Zom  v.  TWoer,  67  Tex.  990;  Brodm 
▼.  dm,  67  Id.  87;  Jolm  ▼.  Botftc,  68  Id.  691;  and  as  between  hnsband  and 
wife^  and  their  heirs  and  privies,  and  third  persona^  — the  presumption  of 
eommimity  property  is  always  rebnttable:  The  principal  casei  Binkk  v. 
Bwjt^  27  Id.  607;  Frtmck  v.  Stnmiberg,  62  Id.  109. 

In  CEdifomia,  however,  the  mle  is  tiiat  parties  purchasing  from  the  hus- 
band land  deeded  to  the  wife  for  a  money  consideration  during  covertore  do 
80  at  their  peril  The  record  of  the  deed  to  the  wife  is  notice  to  all  the 
world  that  the  land  maybe  the  separate  property  of  the  wife,  and  is  soffident 
to  put  purchasers  upon  inquiry:  SamtdeU  v.  PuUer,  28  CU.  87.  And  the 
same  mle  applies  to  a  punshaser  from  the  husband  after  the  death  of  the 
wife.  The  burden  d  proof  is,  however,  upon  those  claiming  it  to  be  separate 
property  of  the  wife:  Moortr,  Jones,  68  Id.  12.  And  a  punshaser  at  asheriff 's 
sale  of  the  property  as  belonging  to  the  community  will  take  a  prima /ode 
title:  Alvereon  v.  Jonee,  10  Id.  12. 

RiarrAL  nr  Dxxd  ov  Katubi  ov  OniaiDntATioH  ob  PuBPon  ow  Cov- 
TXTAZffOi.  — Property  conveyed  to  the  wife  during  coverture^  and  limited 
by  the  terms  of  the  deed  to  her  sole  and  separate  use,  becomes,  in  Texas,  the 
separate  property  of  the  wife,  and  this  whether  the  consideration  was  separate 
or  community  funds.  In  such  case,  the  intention  to  make  such  property  the 
separate  prc^erty  of  the  wife  is  apparent  on  the  face  of  the  deed,  charging  afl 
who  have  knowledge  of  its  existence  with  notice;  Mbrriwn  v.  Clark,  65  Tex. 
437.  But  in  Oalifomia  it  has  been  said  that  a  conveyance  to  the  wife  recit- 
ing a  valuable  consideration,  and  also  that  it  was  made  "for  her  separate 
estate,"  can  at  most  create  merely  a  fyrima  /ode  separate  estate  in  her,  and 
does  not  preclude  a  showing  that  the  purchase  was  made  with  community 
funds  and  is  community  property:  MeCovnb  v.  Spongier,  12  Pac  Rep.  347. 
Certainly,  where  the  instrument  of  conveyance  redtes  the  nature  of  the  con- 
dderation  as  separate  property  or  love  and  affection,  this  will  put  all  parties 
on  notice,  even  bonajide  purchasers  for  vahie:  See  mpiti.  In  Louisiana  the  law 
is  different^  and  redtals  in  deeds  there  have  no  effect  upon  the  presumption 
of  community  property;  See  For^tea  v.  FoH)ea,  11  La.  Ann.  326;  Baddno  v. 
Coete,  36  Id.  670.  A  deed  redting  a  consideration  of  money  paid,  as  well  as 
love  and  sffecticn,  will  neverthdess  be  presumed  to  be  a  deed  of  community 
property:  TueUn  v.  Famghi,  23  OaL  237. 

Pabol  Evzdbrcb  IB  ABMiaszBUB  IN  Rbbditixo  Pmbumptaok.  It  is  held 
to  be  no  contradiction  or  variance  of  a  deed  to  introduce  parol  evidence  te 
ahow  that  the  real  condderation  of  the  deed  was  separate  property:  Pedt  v. 
Vandenberg,  30  CsL  42;  Pedk  v.  Brummagim,  31  Id.  440.  So  parol  evidence 
may  be  introduced  to  show  that  a  deed  from  a  mother  to  her  married  daughter, 
which  expresses  upon  its  face  a  consideration  of  love  and  affection  as  well  as 


640  CooKi  V.  Bbskond.  [Texas, 

a  Talnilble  ocnsideifttion  in  money,  wm  given  withoiit  aaj  moo^  ecmndem- 
tian  hftving  paaaed,  for  the  xmrpoee  oC  proring  the  deed  to  have  been  a  dead 
of  gift,  and  that  the  land  conveyed  became  the  separate  property  of  tke 
daughter:  Peck  v.  Vandenberff^  meprct.  So  land  conveyed  by  a  faazgain  and  an&e 
deed  to  a  married  woman  is  prima  /ade  conmion  property,  bnt  she  may  dioir 
by  extrinsic  evidence  that  it  was  intended  as  a  gift,  and  is  separate  property, 
finch  evidence  does  not  contradict  or  vary  the  deed:  Biffffmt  v.  Higgim,  46 
OaL  259.  So  parol  evidence  is  admissible  to  show  that  the  real  conaidwratMn 
of  a  deed  was  other  property  given  in  exchange  instead  of  the  money  stated 
therein:  Lake  v.  Late,  4  West  Coast  Eep.  159  (Nov.).  And  parol  evidenoe  is 
admiasible  to  show  that  agift,  though  joint  to  the  husband  and  wife  on  the  faos 
of  the  deed,  was  intended  and  shoold  operate  only  as  a  gift  to  the  wife:  /)■»- 
ham  T.  Cfhatham,  21  Tex.  244. 

InTEHTIOK  <fW  HtT8BAin>  THAT  PBOPKBTT  OOHYBTID  TO  WlTB  SBQfOhD  Bl 

HBB  Sepabatb  Propbstt.  — The  presnmption  that  land  is  oommnnity  prop- 
erty, thongh  standing  in  wife's  name,  may  be  overcome  by  proof  that  the 
hnsband,  in  having  the  property  pat  in  her  name,  intended  to  donate  it  te 
her:  Biggiiu  v.  JohmBwCt  Hwre,  20  Tex.  389;  S.  C,  70  Am.  Dec  394;  HaU  v. 
Hail,  52  Tex.  299;  Dunham  v.  Chatham^  21  Id.  244;  Johnun  v.  Bwrfwd^  39 
Id.  242;  Pefefv  ▼.  Clemente,  46  Id.  126;  Baker  v.  Baker,  55  Id.  678.  But  see 
Smith  V.  Strahan,  16  Id.  314.  If  the  hnsband  pnrchase  land  and  pay  for  ft 
oat  of  the  commanity  property,  and  direct  the  conveyance  to  be  made  to  tin 
wife  as  a  gift^  it  vests  the  title  in  her:  Peek  v.  Brummagbn,  31  OaL  440;  Hfff" 
gins  V.  HiggiM,  46  Id.  259.  So  a  conveyance  made  to  the  wife  in  considera- 
tion of  a  debt  dae  to  the  commanity  from  the  grantor,  with  the  consent  of  iSbm 
hnsband,  and  witii  the  intent  of  the  hnsband  that  the  property  oonveyed 
should  become  the  wife's  separate  property,  will  operate  as  a  gift  to  hsr: 
Bead  ▼.  ^o&fit,  65  Id.  343w  In  Texas,  however,  the  hnabaad's  intention  will 
affect  the  presnmption  only  as  against  those  who  cannot  daim  as  fnnooertt 
pnrchaseis:  Baker  v.  Baker,  55  Tex.  678;  Peters  v.  Olemenis,  46  Id.  126;  8mA 
T.  8traha»,  16  Id.  814;  Smith  v.  Boqutt,  27  Id.  507.  As  against  snch  petWBSi 
a  deed  to  the  wife  may  be  shown  to  vest  title  in  her  separately,  and  panl 
evidence  of  an  agreement  between  her  and  her  hnsband,  that  real  estate  con- 
veyed to  her  daring  oovertnre  shonld  be  her  separate  property,  is  admissihla: 
T.  <£r  P,  R,  Co.  V.  Dmrrett,  57  Id.  53.  So  where  the  oonveyanoe  is  to  the  wif^ 
and  it  is  proved  that  the  hnsband  knew  of  it  and  acqniesoed  in  it,  the  titk 
innres  to  her  benefit  as  oompletely  as  if  he  had  assented  by  the  most  solemn 
deed.  He  is  estopped  from  denying  her  title:  HateheU  v.  Oamert  30  Id.  104. 
The  declaration  of  the  hnsband  at  the  time  that  his  intention  in  taking  the 
deed  in  his  wife's  name  was  to  make  the  land  her  eepaxste  piupeitj  is  aii- 
missiUe:  JUfauofiv.  .Bm/oni,  39 Id.  242. 

Whxiub  PuBOHAas-KONn'  IS  Skpabitb  PM>raBrr  or  Hubbahd^  un 
DxEB  n  to  Wifx. — Where  the  porohase-money  of  land  the  deed  of  which 
is  taken  in  the  wife's  name  is  shown  to  be  the  separate  properly  of  the  him> 
band,  the  presnmption  is  that  be  intended  to  make  a  gift  of  tiie  property  to 
his  wife,  and  the  deed  will  be  regarded  as  prima  fade  vesting  in  her  the 
whole  interest^  as  well  legal  as  beneficial:  8mUk  v.  Strakait,  16  Tax.  314$ 
ndBerv.  Corr, 89 Id.  96;  Jhu^mm  v.  Cftal&am,21  Id. 244;  aee also iVisri  v. 
Clements,  46  Id.  125.  Tins  presnmpiiien  may  be  nibnttsd,  hesrswe^  fay  proof 
that  he  intended  the  pnrdiase  for  his  asm.  benefit:  Biggim  ▼.  Jshmmrn^  SO  U. 
389;  B.  C,  70  Am.  Dec  394. 

l^e  intention  of  the  parties  at  the  time  «f  tbeeaeeotion  of  thadned  ta 
the  wife^  where  tin  pnrriiesn  msagj  was  the  separate  property  «f  the  ha^ 
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bamd,  jstodrtfrwiiwibfl  obiaoter  at  the  ywiperty,  andwhatJiar  it  k  tobe  y» 
gwdod  as  a  gift^  and  the  aepaiate  property  of  flie  wif «^  or  aa  held  hj  her  in 
tma^  for  her  husband;  and  the  antecedent  or  concomitant  acts  and  deokra> 
tioDs  of  the  husband  are  to  be  reguded  aa  parts  of  the  transaction,  and  aa 
eyidence  of  his  intention  whether  the  pnrchase  should  be  for  the  benefit  of 
his  wife  or  of  himself.  Subsequent  acts  and  dedsrations  b j  the  hnsbaal 
are^  howerer,  aa  inefiGBCtnal  against  the  wife  as  they  are  sgainst  a  child  in 
the  case  of  an  adTanoement:  SmUh  ▼.  Strakom,  16  Tex.  314;  De  Qcnta  r. 
Galvan,  56  Id.  53. 

DsoLaaATioirg  ov  Hubbaitd  ab  BviDxiroB.  — The  offset  of  a  deed  to  the  wife^ 
as  between  her  hnsbandand  parties  with  notice,  depends  vpon  the  intention  of 
him  or  them  who  at  the  date  of  its  ezecntion  had  the  right  to  control  it.  In 
arriving  at  that  intention,  all  contemporaneoos  drcnmstancea  and  declara- 
tions are  OTidence  of  the  most  satisfactory  character:  Baher  ▼.  Baker,  55  Tex. 
577.  Bnt  the  declaratians  of  the  husband  are  the  weakest  and  most  unsatis- 
factory  kind  of  evidence:  CoaU  ▼.  EUkU,  23  Id.  613.  And  his  dedaratioos 
made  siter  the  ezecntion  of  a  conveyance  by  him  to  his  wife  are  not  admis* 
sible  to  impeach  it:  Dt  Oarea  v.  CkOvcm,  55  Id.  53;  BmUh  v.  Strahan,  16  Id. 
314;  Moore  v.  Jone»,  63  CSaL  12.  Of  course^  the  husband's  dedarationa  are 
admissible  to  prove  that  the  purchase-money  of  property  conveyed  to  the 
wife  was  her  separate  property:  Moort  v.  Jones,  63  Id.  12;  and  to  prove  his 
intention  in  having  a  deed  of  land«  purchased  with  community  property, 
executed  to  his  wife:  Johnmm  v.  Bmford,  39  Tex.  242.  Bnt  a  mere  direction 
by  a  husband  to  make  out  a  deed  in  the  name  of  his  wife  will  not  alone 
rebut  the  presumption  of  community  property:  Parber  v.  OAono^  11  Id.  5I& 
And  where  it  is  attempted  to  establish  a  gift  from  the  husband  to  the  wife 
by  evidence  of  the  husband's  declaTatians  alone,  the  courts  should  exerdsa 
great  caution  in  not  excluding  from  the  consideration  of  the  jury  any  admis- 
sible evidence  which  would  tend,  thou£^  in  ever  so  slight  a  degree,  to  coun- 
teract the  evidence  of  the  husband's  declarations.  And  it  was  competent  to 
introduce  as  rebutting  testimony  the  will  of  the  deceased  husband,  made 
subsequently  to  the  alleged  gift,  containing  a  bequest  of  the  same  property 
to  the  wife  for  life,  for  this  bequest  was  an  act  of  ownership^  and  might  be 
considered  as  a  declaration  that  it  was  the  property  of  the  testator  which 
he  had  the  right  to  dispoee  of  at  his  pleasure:  Banka  v.  Qramit  26  Tax. 
324;  see  Smaller  v.  Lawrmoe,  9  Bob.  (La.)  211. 

pROOT  Rebuttiko  Pmbumwion  must  bb  Satjbvaoioet:  See  cases  dted 
ntpra,  "Presumption  of  Conmmnity,  how  and  when  may  be  Rebutted"; 
OiUiard  v.  Cheaaney,  13  Tex.  337.  The  proof  introduced  in  rebuttal  of  the 
presumption  that  land  conveyed  to  the  wife  during  coverture  is  community 
property  must  be  dear  and  indisputable.  The  funds  invested  must  be 
traced  back  to  the  separate  estate,  not  through  indefinite  and  unknown 
channds,  but  connectedly  and  plainly:  SehmeUm  v.  Qarey,  49  Id.  61.  The 
fact  that  at  the  marriage  the  husband  had  much  money  and  the  wife  nothing, 
and  that  during  the  marriage  relation  the  parties  decreased  in  fortune,  mak- 
ing nothing,  is  not  suffident  to  rebut  the  statutory  presumption  that  prop- 
erty purchased  daring  the  marriage  is  community  property:  Id.  So  the 
mere  deposit  of  money  by  the  husband  to  the  account  and  credit  of  his  wife 
cannot,  of  itself,  be  deeined  a  drcumstanoe  suffidently  explidt  as  to  deter- 
mine condnsivdy  that  such  act  was  intended  as  a  gift  of  the  money  aa  her 
separate  property,  and  that  it  would  have  the  effect,  as  to  third  persons,  to 
alter  its  character  as  community  into  that  of  separate  property:  WeObofn  t. 
Odd  Fellow  B,  A  B.  Co,,  66  Id.  504.  So  an  agreement  between  husband  and 
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oaiinot  change  ibe  obantcter  and  nature  of  their  i^ta  and  interestB  m 
property  owned  and  aoq[aired  by  them  so  aa  to  relieve  it  from  liability  for 
debts  of  the  oommonify;  and  therefore  a  poet-nuptial  agreement  that  the  wife 
ahall  be  jointly  interested  with  the  hnaband  in  a  mereantile  boainees,  and  that 
one  half  of  the  profits  thereof  ahall  be  her  separate  property*  '^'^  ^^^  change 
their  property  rights  to  that  of  partners,  or  convert  the  oommnnity  property 
into  the  separate  property  <^  the  wife  so  as  to  relieve  it  or  any  part  of  it  from 
liability  for  the  husband's  debts:  Oox  v.  MUkr,  64  Tex.  16.  So^  also^  the  pre- 
Bomption  that  a  building  is  but  a  form  in  which  the  common  property  is  in- 
vested is  too  cogent  to  be  overcome  by  loose  and  unsatisfaotory  evidence^ 
where  it  was  erected  during  the  existence  of  the  community:  Smiih  v.  SmUhf 
12  CaL  216;  S.  C.  73  Am.  Dec.  633. 

CoNVETANOX  TBOM  HusBAND  TO  WzTX.  — A  husbaud  may  give  or  grant 
the  community  property  or  his  separate  estate  to  his  wife  directly  without 
the  intervention  of  trustees:  JFVtts  v.  FUU,  U  Tex.  444;  8ior^  v.  ManiiaUt  24 
Id.  307;  Haa  v.  ffaO,  62  Id.  299;  Klun^  v.  Baker,  10  Pao.  R^.  197 
(OaL).  If  free  from  debts  and  liabilities,  he  may  give  the  community 
property  or  his  separate  property  directly  to  her,  and  the  property 
donated  to  her  will  become  her  separate  property:  Kohner  v.  AshenoMeTf 
17  OaL  681;  Barhar  v.  Koneman,  13  Id.  10;  Peek  v.  Brummoffim,  31  Id.  440; 
Wedel  V.  Herman,  69  Id.  616.  And  there  is  no  legal  presumption  that 
when  the  husband  conveys  his  separate  property  to  his  wife  in  consid- 
eration of  her  separate  funds  the  property  becomes  community  property,  hut 
it  becomes  the  separate  property  of  the  wife:  Huaeey  v.  CatitU,  41  Id.  241. 
Where  the  husband  conveys  community  property  to  tiie  wife,  in  the  abaenoe 
of  any  evidence  of  intention  outside  of  the  deed,  it  must  be  taken  as  evi- 
dencing  the  intention  which  upon  its  face  it  imports;  that  is,  to  conv^  to  the 
wife  the  estate  of  the  husband  in  the  property.  There  can  be,  in  this  case^ 
no  presumption,  as  in  the  case  of  a  purchase  from  a  stranger  in  the  name  of 
the  wife,  that  funds  of  the  community  were  employed  in  making  the  pur- 
chase, and  therefore  it  ia  community  property.  But  the  conveyance  being  of 
ooumiunity  property  of  the  parties  between  whom  the  conveyance  is  made,  the 
presumption  must  be  that  it  was  intended  to  change  its  character  from  com- 
munity to  the  separate  property  of  the  wife:  Story  v.  Marahall,  24  Tex.  307, 
308;  but  see  Kohner  v.  Aekenauer,  17  OaL  681.  StUl,  where  a  husband  intends 
to  relinquish  his  right  in  the  community  property  and  transfer  it  to  hia 
wife,  his  act  must  be  explicit  and  such  as  to  leave  no  doubt  of  his  intentions. 
A  mere  transfer  of  the  property  to  a  stranger,  with  directions  to  reconvey  to 
the  wife,  will  not  accomplish  the  object  and  show  that  a  donation  was  in- 
tended; and  especially  where  the  stranger  is  bound  under  penalty  to  make 
title:  Parker  y.  Chance,  11  Tex.  613;  Thcmae  v.  Chance,  11  Id.  637.  A  deed 
of  "grant"  from  the  husband  to  the  wife  will  convey  the  fee-simple  to  her, 
and  title  afterward  acquired  by  him  will  not  become  community  property, 
but  will  inure  to  her  separate  benefit:  JSJumphe  v.  Baker,  10  Pao.  R^.  197. 

The  husband  may  bona  fide  reimburse  the  wife  from  the  community  prop- 
erty or  from  his  separate  property,  for  advances  received  from  her,  in  prefer- 
ence to  his  other  creditors:  Case  v.  MUler,  64  Tex.  16.  A  gift  from  husband 
to  wife  will  not  prevail  against  a  prior  unrecorded  deed:  Pearoe  v.  Jacketm, 
61  Id.  642;  but  it  will  be  valid  against  a  subsequent  deed  from  the  husband 
to  a  third  person:  Story  v.  MarehaU,  24  Id.  306.  The  declarations  of  the 
husband  made  after  his  conveyance  to  the  wife  are  not  admissible  to  impeach 
it:  De  Oarea  v.  Oahan,  66  Id.  63.  Under  the  Mexican  law,  a  donation  of  the 
common  or  separate  property  by  the  husband  to  the  wife,  or  by  the  wife  te 
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tlK  knsbaiid*  mm  Tilid  if  not  revoked,  Imt  wm  thmyn  ravoeable  dming  the 
life  of  the  donor:  iMsr  ▼.  i^eryiiMis  26  OO.  M6;  LaXAe's  ffein  v,  Abai,  2  1m. 
067;  8.  0.»  22  Am.  Dec  16L 

The  PBmciPAL  OAas  is  gitkd  to  the  point  that  the  interest  of  the  hnsbaad 
and  wife  respeotiyely  in  the  commnnity  property  is  equal,  and  it  is  immate- 
rial whether  the  grant  or  deed  thereto  conveying  an  apparent  oneroos  title 
he  in  the  name  of  the  hnshand  or  wife  separately  or  in  their  names  jointly: 
Veramemdi  v.  BuidAu,  48  Tex.  661;  and  as  to  honajide  purchasers  for  a  vain* 
aUe  consideration  from  the  hnshand,  the  presumption  that  snch  property  is 
commnnity  property  cannot  be  rehntted  hyparol  evidence  that  it  is  the  sepa- 
rate property  of  the  wife:  WaUaee  4b  Co.  v.  Campbell^  64  Id.  89;  MeDaudd  v. 
W€U»^  63  Id.  263.  A  purchaser  from  the  hnshand  of  land  conveyed  by  snch 
deed  to  the  wife  dnring  marriage  is  not  pot  npon  inquiry  as  to  any  equi^ 
die  may  have  in  respect  to  it»  but  is  protected  if  he  buys  in  ignoraaee  of  her 
daim  to  it  as  separate  property;  but  the  rule  would  be  different  if  the  recitals 
in  the  deed  show  that  the  consideration  paid  was  the  wife's  separate  estate^ 
er  that  the  purchase  was  designed  for  her  separate  use  and  benefit:  Kbrk  t. 
JTaribaifoii Ox, 49 Id.  216;  see  AmcI t. iSSfnimfary, 62 Id.  109;  WoOawJbCQ, 
T.  OMyMl  64  Id.  89. 


Withbbs  v.  Pattebson. 

(97  Tbxas,  491.1 
OV  OOUBT   MSARS    POWXB    OB   AUTHOfilTr  WBUB   D  0»I« 

vntBBD  im>ir  It  by  the  constitution  and  laws  to  hear  and  determina 

causes  between  parties  and  to  cany  its  judgments  into  effect 
PowsBS  ov  CooxTT  CouBSB  iR  RupaoT  TO  EBrAXis  ov  Djum»mw  are  all 

conferred  by  statute,  and  whatever  the  statute  aathoriaes  these  oourti 

to  do  they  may  rightfully  do. 
Okdib  ov  Bmim  of  Lahd  ov  DuBDsiiT  Madb  wHBf  OaaomnAMoaa  na 

HOT  ExzBT,  which  under  the  law  anflioriae  the  court  to  make  the  order^ 

IS  without  jurisdiction  or  authority. 

OOOBT  OV  GXNXBAL  JUBISDIOnOH  IB  PBMCnUD  Df  AMBIOB  OV  PbOOF  TO 

HATB  AoTiD  within  limits  of  its  authority  in  doing  a  thing  which  it  haa 
the  power  under  certain  circumstances  to  do^  such  dreumstances  being 
presumed  to  have  existed;  but  this  presumption  is  indulged  only  in  the 
absence  of  proof,  and  not  against  proof. 

PVBOHASXE    AT    AixMINIBTBATOB's    SaLB    IS    SOMBTDCXB    SaZD    BOT    TO    BB 

BouBD  to  look  beyond  the  judgment  cf  a  court  of  competent  juriadio* 
tion,  and  it  is  often  said  that  an  order  of  sale  and  a  sale  under  the  order 
are  effectual  to  pass  the  title  to  the  purdiaser;  but  it  is  always  under- 
stood  that  the  jurisdiction  of  the  court  has  been  rightfully  called  into 
exercise,  and  that  the  order  of  sale  is  a  valid  order. 

OouBT  KxBBCTsus  ITS  JuBi8DiOTiON  OBLT  WHBN  Factb  Bxnr  which  an* 
thorize  it  to  act,  and  it  is  not  universally  true  that  if  a  court  determines 
any  question  of  fact  necessary  to  support  its  jurisdiction  its  determina^ 
tion  or  judgment  can  never  be  collaterally  impeached. 

Obdbbs  or  JuixuxBirts  ov  Pbobatb  Coubt,  1£aj>b  ob  Rbhdbbxd  dv  Pbo- 
GBXBS  07  RiOBTFUL  Abmiiiibtbation,  concemiug  matters  upon  wnicb 
the  court  has  the  right  to  ddiberate  and  decide,  cannot  be  collaterally 
impeadied,  because,  however  erroneous  they  may  be^  they  aie  not  vdd* 
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OSDMBB   OA  JUDOnNTS  WrIOH  GomET  HAS  No   POWXB   VHBIB  AST  ClR- 

OUMBTAMCB  TO  Maxb  Oft  RsKDxa  are,  of  ooane,  no]],  and  fheir  nullity 
may  be  asaserted  in  any  collateral  prooeedmg  where  they  are  relied  ea 
in  support  of  a  claim  of  right. 

BOHA  FiDB  POBCHISBB  AT  ABBOinflTBATOR's  SAUI,  MaBB  IV  PUBSVAITOB  OV 

Ohdxb  which  the  court  had  the  power  to  make,  takes  a  good  title,  which 
cannot  be  impeached  collaterally,  and  is  not  affected  by  any  iir^giyazi- 
tiee  in  the  proceedings  of  the  court 

Wbsrs  Obabt  ov  Admikibtbation  is  Void^  Obdbb  ov  Bjom  is  Void^  and 
a  purchaser  thereunder  acquires  no  title,  all  proceedings  in  the  course 
of  such  administration  being  void  and  collateraUy  attackable. 

Obdbb  or  Salb  in  Coubsb  ov  Rightivl  Abministbation  is  Void  and 
collateraUy  attackable  where  the  record  shows  that  the  faets  empower- 
ing the  court  to  order  a  sale  did  not  exist;  but  if  the  reoord  is  silent 
such  facts  wiU  be  presumed  to  have  existed, 

FowER  Of  CouBT  to  Graut  Leitsbs  07  ABMunsTBATiON  depends  upon 
the  facts  as  they  exist  at  the  time  the  letters  are  granted;  and  if  the 
oonrt  had  not  this  power,  none  of  the  proceedings  in  the  course  of  such 
administration  can  have  any  validity  in  favor  of  any  person  on  the 
ground  that  he  was  ignorant  of  the  want  of  power  in  tiie  court  to  grant 
the  letters  of  administration. 

BaooRDs  07  Pbobatb  Ck)UBT  Show  that  Estatb  has  bkbk  Follt  Ai>- 
MnriSTBBBD  for  all  purposes  except  partition  and  distribution,  notwith- 
standing the  final  account  of  the  admimstrator  shows  a  trifling  balance 
due  him  from  the  estate;  for  his  discharge  without  asking  payment  raises 
the  presumption  that  he  remitted  the  debt  to  the  estate^  and  the  rule 
de  mifdmia  non  cwrai  lex  applies. 

Whbbb  Rboobd  ow  Pbobatb  Coubt  Shows  that  Estatb  has  bkbk  Fully 
Adhinibtbbei),  except  for  purposes  of  partition  and  distribution,  and  a 
second  administration  is  granted,  the  record  of  which  repels  the  pre- 
sumption of  its  necessity,  an  order  of  sale  made  in  the  course  of  such 
administration  is  void,  and  a  sale  thereunder  confers  no  title  upon  the 
purchaser. 

Trespass  to  try  title^  and  for  damages.  Verdict  and  judg- 
ment were  for  the  defendant,  and  the  plaintiffs  prosecate  their 
writ  of  error.    The  opinion  states  the  case. 

HarcouTi  and  Robson^  for  the  plaintiffs  in  error. 

BaUinger  and  Jack^  R.  L.  Foard^  and  H.  21  Oamett^  for  the 
defendant  in  error. 

By  Court,  Bell,  J.  The  plaintiffs  in  this  stdt  are  the  sur- 
viving wife  and  tiie  children  of  R.  W.  Withers,  deceased. 
They  claim  the  land  in  controversy  by  a  chain  of  title  from 
the  original  grantee  of  the  government,  Henry  Harrison. 
Henry  Harrison  died  in  Colorado  County  in  the  early  part  of 
the  year  A.  D.  1837.  In  the  month  of  March,  A.  D.  1837, 
Abram  Alley  was  appointed  administrator  of  the  estate  of 
Harrison.  He  continued  to  act  in  the  capacity  of  administra- 
tor of  the  estate  until  the  July  term,  1840,  of  the  probate 


1864.]  WlTHXBS  V.  PATTSBSOlff.  645 

conrty  at  which  time  he  presented  his  final  account,  showing  a 
halance  due  him  by  the  estate  of  two  hundred  and  eighty- 
nine  dollars  and  eighty-four  cents  ($289.84).  The  court  made 
a  decree  discharging  Alley  from  the  further  administration  of 
the  estate,  but  there  was  no  formal  decree  entered  that  the 
estate  was  found  to  have  been  liQly  administered.  At  thd' 
September  term,  1840,  of  the  probate  court,  one  Wadham  was 
appointed  administrator  of  the  estate,  and  proceeded  with  the  . 
administration,  paying  the  debt  due  by  the  estate  to  Alley, 
paying  taxes,  surveying  fees  and  fees  of  court,  collecting 
money  due  to  the  estate  from  the  previous  sale  of  land,  etc, 
until  the  April  term,  1842,  of  the  court,  when  he  presentcKl  his 
final  accoxmt,  showing  a  balance  due  him  by  the  estate  of 
$8.83.  « This  account  was  received  by  the  court,  and  acted  on 
as  an  account  for  final  settlement,  and  Wadham  was  dia* 
charged  from  the  administration,  and  released  from  further 
liability. 

At  the  February  term,  A.  D.  1843,  William  J.  Jones  was 
appointed  administrator  of  the  estate  of  Harrison.  His  peti- 
tion for  letters  of  administration  has  been  lost  from  the  rec- 
ords of  the  probate  court,  and  we  are  therefore  not  informed 
of  the  grounds  upon  which  the  application  was  made.  At  the 
May  term,  1843,  Jones  petitioned  for  a  sale  of  all  the  estate  of 
Harrison.  His  petition  represented  that  "  some  small  debts 
have  been  made  against  the  estate  for  fees  of  office,  etc.,  and 
that  a  sale  of  a  portion  of  said  estate  is  necessary  to  meet  said 
debts."  He  further  represented  that  the  interest  of  the  estate 
would  be  promoted  by  a  sale  of  the  entire  estate, ''  under  the 
law  which  provides  for  the  disposition  of  estates,  where  no 
heirs  shall  claim  within  a  period  of  nine  years."  Upon  this 
petition  the  probate  court  ordered  a  sale  of  all  the  estate,  both 
real  and  personal,  upon  a  credit  of  twelve  months;  and  fur- 
ther ordered  that  when  the  purchase-money  was  oollected,  the 
administrator  should  pay  all  the  debts  of  the  estate,  and  then 
pay  the  balance  into  the  treasury  of  the  republic,  "  according 
to  the  provisions  of  the  law  made  and  provided  for  absent  or 
non-resident  heirs."  Jones  proceeded  to  sell  the  land  belong- 
ing to  the  estate.  The  tract  in  controversy  was  purchased  by 
Joseph  O.  Ball.  Ball  sold  the  land  to  Abner  S.  Lipscomb, 
and  Abner  S.  Lipscomb  sold  to  Robert  W.  Withers. 

On  the  trial  of  the  cause  in  the  court  below  the  judge  in- 
structed the  jury  ^'that  the  administration  of  the  estate  of 
Henry  Harrison  was  closed  and  at  an  end  before  the  grant  of 
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administration  to  Jones,  and  that  any  sale  afterwards  made 
would  confer  no  title,  the  court  having  no  jarisdiction  to  grant 
administration." 

This  instruction  is  expressed  in  strong  terms,  but  when  con- 
sidered in  connection  with  the  testimony  before  the  court  we 
are  of  opinion  that  the  instruction  is  not  erroneous. 

There  is,  perhaps,  no  subject  in  reference  to  which  it  is  more 
iLifficult  to  lay  down  precise  rules  by  which  every  case  can  be 
clearly  and  certainly  determined  than  the  subject  of  the  juris- 
diction of  courts.  It  is  a  subject,  too,  about  which  much  has 
been  loosely  said;  and  it  has  only  been  occasionally  that  su- 
perior  minds  have  closely  considered  the  principles  involved, 
and  have  undertaken  to  define,  with  care,  the  boundaries  of 
the  jurisdiction  of  courts  which  are  said  to  have  general  juris- 
diction, and  the  circumstances  under  which  their  jurisdiction 
will  and  will  not  attach.  The  word  "jurisdiction  "  itself  seems 
to  be  often  used  without  any  determinate  signification.  We 
do  not  propose  to  enter  at  length  upon  this  subject,  but  will 
content  ourselves  by  attempting  to  state  a  few  propositions 
which  will  suffice  for  the  determination  of  the  case  before  us. 

The  jurisdiction  of  a  court  means  the  power  or  authority 
which  is  conferred  upon  a  court,  by  the  constitution  and  laws^ 
to  hear  and  determine  causes  between  parties,  and  to  .carry  its 
judgments  into  effect.  It  is  a  plain  proposition  that  a  court 
has  no  power  to  do  anything  which  is  not  authorised  by  law. 
The  powers  of  our  county  courts  in  respect  to  the  estates  of 
decedents  are  all  conferred  by  statute.  Whatever  the  statute 
authorises  the  court  to  do,  it  may  rightfully  do.  But  it  does 
not  follow  because  the  statute  authorizes  the  court  to  order  the 
sale  of  land  under  certain  circumstances  that  all  sales  of  land 
by  order  of  the  oourt  are  authorized. 

It  is  no  difficult  matter  to  determine  under  what  circum- 
stances  the  law  authorizes  the  court  to  order  the  sale  of  land; 
and  it  is  certainly  true  that  if  the  court  orders  a  sale  of  land 
when  fhe  circumstances  do  not  exist  which,  under  the  law, 
authorize  it  to  do  so,  it  acts  in  doing  so  without  jurisdictum, 
or  in  other  words,  without  authority.  These  are  plain  propo- 
sitions. The  difficulties  which  are  presented  to  courts  arise  in 
cases  where  there  is  a  deficiency  of  proof  as  to  the  circum- 
stances under  which  the  court  acted  in  ordering  the  sale. 

The  question  presented  in  such  cases  is,  How  far  is  proof 
(which  is  wanting)  to  be  supplied  by  presumption?  In  the 
absence  of  proof  there  undoubtedly  always  arises  a  presump- 
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tioD  that  a  court  of  general  jurisdiction  has  acted,  in  doing  a 
thing  which  it  has  the  power  under  certain  circumstances  to 
do,  within  the  limits  of  its  authority.  The  presumption  is 
that  the  court  has  done  what  it  was  right  to  do,  and  not  that 
it  has  done  a  wrong.  The  circumstances  which  would  have 
authorized  the  court  to  act  as  it  did  act  are  presumed  to  have  ex- 
isted. But  presumptions  are  indulged  in  the  absence  of  proof, 
and  not  against  proof.  This  court  has  repeatedly  gone  very 
far  to  sustain  administration,  but  the  principles  above  stated 
have  been  often  announced  by  this  court,  and,  it  is  believed, 
have  generally  controlled  its  decisions.  It  is  sometimes  said 
that  a  purchaser  at  administrator's  sale  is  not  bound  to  look 
beyond  the  judgment  of  a  court  of  competent  jurisdiction; 
and  it  is  often  said  that  an  order  of  sale  and  a  sale  under  the 
order  are  effectual  to  pass  the  title  to  the  purchaser;  but  it  is 
always  understood  that  the  jurisdiction  of  the  court  has  been 
rightfully  called  into  exercise,  and  that  the  order  of  sale  is  a 
valid  order.  If  letters  of  administration  were  granted  upon 
the  estate  of  a  living  man  because  he  had  been  committed  to 
the  penitentiary  for  twelve  months,  and  the  record  showed  the 
fact,  it  could  never  be  held  that  an  order  of  sale  of  his  land, 
and  a  sale  in  conformity  with  the  order,  and  a  formal  decree 
of  confirmation,  would  pass  the  title  to  the  purchaser.  And 
why  not?  Here  would  be  a  judgment  of  a  court  of  compe- 
tent jurisdiction.  Here  would  be  an  order  of  sale  and  a  sale 
under  it;  but  the  whole  would  be  a  nullity,  because  the  juris- 
diction of  the  court  was  never  rightfully  called  into  exercise; 
or  in  other  words,  because  the  facts  did  not  exist  which  au- 
thorized the  court  to  grant  letters  of  administration  and  make 
the  order  of  sale.  There  exists  in  the  minds  of  some  a  loose 
idea  that  because  the  court  has  jurisdiction  to  order  the  sale 
of  land,  its  jurisdiction  is  exercised  whenever  it  orders  a  sale; 
and  it  is  said  that  if  a  court  determines  any  question  of  fact 
necessary  to  support  its  jurisdiction,  its  determination  or  judg- 
ment can  never  be  collaterally  impeached.  This  cannot  be 
universally  true;  because  in  the  case  of  an  administration 
upon  the  estate  of  a  living  man,  the  court  necessarily  deter- 
mines that  the  man  is  dead,  and  yet  the  man  may  be  shown 
to  have  been  alive  at  the  time  of  the  judgment;  and  in  such 
case,  although  every  step  in  the  proceedings  by  which  the 
man's  estate  is  sold  may  have  been  taken  with  the  most  per* 
feet  regularity,  and  although  the  purchaser  buys  in  good  faith, 
no  title  passes  or  can  pass.    This  shows  that  the  court  only 
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administration  to  Jones,  and  that  any  sale  afterwards  made 
would  confer  no  title,  the  court  having  no  jurisdiction  to  grant 
administration." 

This  instruction  is  expressed  in  strong  terms,  but  when  con* 
sidered  in  connection  with  the  testimony  before  the  court  we 
are  of  opinion  that  the  instruction  is  not  erroneous. 

There  is,  perhaps,  no  subject  in  reference  to  which  it  is  nx>ie 
iLifficult  to  lay  down  precise  rules  by  which  every  case  can  be 
clearly  and  certainly  determined  than  the  subject  of  the  juris- 
diction of  courts.  It  is  a  subject,  too,  about  which  much  has 
been  loosely  said;  and  it  has  only  been  occasionally  that  su- 
perior minds  have  closely  considered  the  principles  involved, 
and  have  undertaken  to  define,  with  care,  the  boundaries  of 
the  jurisdiction  of  courts  which  are  said  to  have  general  juris- 
diction, and  the  circumstances  under  which  their  jurisdiction 
will  and  will  not  attach.  The  word  ''jurisdiction ''  itself  seems 
to  be  often  used  without  any  determinate  signification.  We 
do  not  propose  to  enter  at  length  upon  this  subject^  but  will 
content  ourselves  by  attempting  to  state  a  few  propositiODS 
which  will  suffice  for  the  determination  of  the  case  before  us. 

The  jurisdiction  of  a  court  means  the  power  or  authority 
which  is  conferred  upon  a  court,  by  the  constitution  and  law8» 
to  hear  and  determine  causes  between  parties,  and  to  .carry  its 
judgments  into  eflTect.  It  is  a  plain  proposition  that  a  court 
has  no  power  to  do  anything  which  is  not  authorized  by  law. 
The  powers  of  our  county  courts  in  respect  to  the  estates  of 
decedents  are  all  conferred  by  statute.  Whatever  the  statute 
authorizes  the  court  to  do,  it  may  rightfully  do.  But  it  does 
not  follow  because  the  statute  autiiorizes  the  court  to  order  the 
sale  of  land  under  certain  circumstances  that  all  sales  of  land 
by  order  of  the  court  are  authorized. 

It  is  no  difficult  matter  to  determine  under  what  circum* 
stances  the  law  authorizes  the  court  to  order  the  sale  of  land; 
and  it  is  certainly  true  that  if  the  court  orders  a  sale  of  land 
when  fhe  circumstances  do  not  exist  which,  under  the  law, 
authorize  it  to  do  so,  it  acts  in  doing  so  without  jurisdiction, 
or  in  other  words,  without  authority.  These  are  plain  propo- 
sitions. The  difficulties  which  are  presented  to  courts  arise  in 
cases  where  there  is  a  deficiency  of  proof  as  to  the  circum« 
stances  under  which  the  court  acted  in  ordering  the  sale. 

The  question  presented  in  such  cases  is,  How  far  is  proof 
(which  is  wanting)  to  be  supplied  by  presumption?  In  the 
absence  of  proof  there  undoubtedly  always  arises  a  presump- 
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iioD  that  a  conrt  of  general  jurisdiction  has  acted,  in  doing  a 
thing  which  it  has  the  power  under  certain  circumstances  to 
do,  within  the  limits  of  its  authority.  The  presumption  is 
that  the  court  has  done  what  it  was  right  to  do,  and  not  that 
it  has  done  a  wrong.  The  circumstances  which  would  have 
authorized  the  court  to  act  as  it  did  act  are  presumed  to  have  ex- 
isted. Bat  presumptions  are  indulged  in  the  absence  of  proof, 
and  not  against  proof.  This  court  has  repeatedly  gone  very 
far  to  sustain  administration,  but  the  principles  above  stated 
have  been  often  announced  by  this  court,  and,  it  is  believedi 
have  generally  controlled  its  decisions.  It  is  sometimes  said 
that  a  purchaser  at  administrator's  sale  is  not  bound  to  look 
beyond  the  judgment  of  a  court  of  competent  jurisdiction; 
and  it  is  often  said  that  an  order  of  sale  and  a  side  under  the 
order  are  effectual  to  pass  the  title  to  the  purchaser;  but  it  is 
always  understood  that  the  jurisdiction  of  the  court  has  been 
rightiully  called  into  exercise,  and  that  the  order  of  sale  is  a 
valid  order.  If  letters  of  administration  were  granted  upon 
the  estate  of  a  living  man  because  he  had  been  committed  to 
the  penitentiary  for  twelve  months,  and  the  record  showed  the 
fact,  it  could  never  be  held  that  an  order  of  sale  of  his  land, 
and  a  sale  in  conformity  with  the  order,  and  a  formal  decree 
of  confirmation,  would  pass  the  title  to  the  purchaser.  And 
why  not?  Here  would  be  a  judgment  of  a  court  of  compe- 
tent jurisdiction.  Here  would  be  an  order  of  sale  and  a  sale 
under  it;  but  the  whole  would  be  a  nullity,  because  the  juris- 
diction of  the  court  was  never  rightfully  called  into  exercise; 
or  in  other  words,  because  the  facts  did  not  exist  which  au- 
thorized the  court  to  grant  letters  of  administration  and  make 
the  order  of  sale.  There  exists  in  the  minds  of  some  a  loose 
idea  that  because  the  court  has  jurisdiction  to  order  the  sale 
of  land,  its  jurisdiction  is  exercised  whenever  it  orders  a  sale; 
and  it  is  said  that  if  a  court  determines  any  question  of  fact 
necessary  to  support  its  jurisdiction,  its  determination  or  judg- 
ment can  never  be  collaterally  impeached.  This  cannot  be 
universally  true;  because  in  the  case  of  an  administration 
upon  the  estate  of  a  living  man,  the  court  necessarily  deter- 
mines that  the  man  is  dead,  and  yet  the  man  may  be  shown 
to  have  been  alive  at  the  time  of  the  judgment;  and  in  such 
case,  although  every  step  in  the  proceedings  by  which  the 
man's  estate  is  sold  may  have  been  taken  with  the  most  per* 
feet  regularity,  and  although  the  purchaser  buys  in  good  faith, 
no  title  passes  or  can  pass.    This  shows  that  the  court  only 
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ezerdseB  its  juriadiction  when  the  facts  exist  which  authorijps 
it  to  do  the  thing  in  question.  And  the  question  whether  the 
jurisdiction  of  a  court  has  been  ezercdsed  or  not  is  solved  by 
ascertaining  whether  or  not  the  facts  existed  which  authorised 
the  court  to  act  as  it  did  act 

But  the  difficulty  still  remains  of  determining  under  what 
circumstances  a  party  who  seeks  to  impeach  the  judgment  of 
a  court  will  be  permitted  to  do  sa  And  here,  in  respect  to  the 
county  (HT  probate  courts,  it  is  important  to  keep  before  the 
mind  the  distinction  between  the  orders  or  judgments  of  a 
court  made  or  rendered  in  the  progress  of  a  rightful  adminis- 
tratiouy  touching  matters  concerning  which  the  court  has  the 
right  to  deliberate  and  to  decide,  and  orders  or  judgments 
which  the  court  has  not  the  power  to  make  or  to  render,  or  has 
the  power  to  make  or  to  render  only  under  certain  circum- 
stances and  for  certain  purposes.  Orders  or  judgments  of  the 
first  class  can  never  be  collaterally  impeached,  because,  how- 
ever erroneous  they  may  be,  they  are  not  void.  Orders  or 
judgments  which  the  court  has  not  the  power  under  any  cir- 
cumstances to  make  or  render  are,  of  course,  null,  and  being 
null,  their  nullity  may  be  asserted  in  any  collateral  proceeding 
where  they  are  reUed  on  in  support  of  a  claim  of  right  It  is 
the  other  class  of  orders  or  judgments,  those  which  the  court 
has  the  power  to  make  or  render  only  under  certain  circum- 
stances and  for  certain  purposes,  about  which  the  greatest 
difficulties  arise.  I  will  attempt  to  illustrate  my  meaning  in 
reference  to  the  different  classes  of  orders  and  judgments 
alluded  to  by  the  statement  of  a  few  examples.  The  county 
court,  in  the  progress  of  a  valid  administration,  has  power  to 
make  partition  of  an  estate  amongst  the  heirs.  Incidental  to 
this  is  the  duty  of  determining  who  are  the  heirs,  and  the  ex- 
tent to  which  they  are  respectively  entitled.  Let  us  suppose 
that  the  court  determines  A  to  be  one  of  the  heirs,  when  in 
truth  he  is  not  an  heir.  This  judgment  of  the  court  is  errone- 
ous, but  it  is  not  void.  Being  erroneous  cmly,  the  error  must 
be  corrected  by  appeal  or  ce rtiomn,  or  by  such  other  process  as 
the  law  authorizes  br  that  purpose.  It  cannot  be  collaterally 
impeached.  So,  if  some  of  the  heirs  are  of  the  whole  blood 
and  some  of  the  half-blood,  and  the  court  commits  ever  so 
palpable  an  error  in  determining  the  amount  of  their  respect- 
ive shares.  These  are  matters  which  are  committed  to  the 
court  to  deliberate  upon  and  to  decide,  and  a  party  will  not  be 
permitted  to  acquiesce  for  the  time  in  an  erroneous  judgment^ 
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and  to  impeach  it  afterwards  in  a  collateral  proceeding.  So, 
tooy  the  law  which  confers  upon  the  court  its  powers  gives  cer- 
tain directions  as  to  the  manner  in  whicli  some  of  those  powers 
are  to  be  exerdsed,  and  prescribes  the  order  of  time  in  which 
certain  things  shall  be  done,  and  the  formalities  which  shall 
be  observed  either  by  the  administrator  or  the  comrt.  The  law 
confers  upon  the  court  (I  mean  the  county  court)  the  power 
to  cause  any  of  the  property  of  an  estate  to  be  sold  for  the  pay- 
ment of  debts,  but  provides  (perhaps  unwisely)  that  the  slaves 
belonging  to  an  estate  shall  not  be  sold  (except  in  certain 
cases)  until  all  other  property  subject  to  the  payment  of  debts 
has  been  first  sold.  I  think  this  proviso  must  be  understood 
as  directory  to  the  court,  and  not  as  a  limitation  upon  the 
power  of  the  court;  and  if  the  court  should  order  a  sale  of  a 
slave  belonging  to  an  estate  before  selling  all  the  other  prop- 
erty subject  to  the  payment  of  debts,  the  action  of  the  court 
would  be  irregular  and  erroneous,  but  not  void,  and  not  im- 
peachable collaterally.  The  law  requires  an  administrator  to 
return  an  account  of  the  sale  of  property  within  thirty  days 
after  the  day  of  sale.  This  is  directory,  and  the  account  of  side 
may  be  returned  and  received  after  the  expiration  of  thirty 
days  from  the  day  of  sale.  The  law  makes  it  the  duty  of  an 
administrator,  so  soon  as  he  shall  ascertain  that  it  is  nece^ 
sary,  to  make  application  in  writing  for  the  sale  of  property 
finr  the  payment  of  debts,  and  the  application  is  to  be  accom- 
panied by  a  statement  of  the  expenses  of  the  administration, 
of  the  claims  against  the  estate,  etc.  But  I  suppose  there  can 
be  little  room  to  doubt  that  an  order  of  sale  by  the  court,  and 
a  sale  in  conformity  with  it,  and  a  subsequent  ratification  by 
the  court,  would  pass  the  title  to  the  purchaser,  although  there 
had  been  no  application  in  writing  by  the  administrator,  with 
the  accompaniments  enumerated  in  the  statute;  in  other  words, 
that  the  action  of  the  court  would  be  held  to  be  irregular  only, 
not  void. 

The  case  of  an  administration  upon  the  estate  of  a  living 
man  has  already  been  given  as  an  example  of  the  absolute 
nullity  of  the  proceedings  of  a  probate  court,  even  where  every 
step  has  been  taken  with  perfect  regularity;  and  it  is  well  to 
bear  in  mind  that  in  this  case  the  proceedings  of  the  court 
are  absolutely  null  because  the  case  is  not  one  upon  which 
the  court  has  the  right  to  deliberate,  and  not  for  any  other 
reason. 

Concerning  those  orders  and  judgments  whi^J^  the  coontj 
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court  has  the  power  to  make  or  render  only  under  certain  cir- 
cumstances and  for  certain  purposes,  I  will  endeavor  to  com- 
municate my  views  by  a  very  few  observations  and  examples. 
In  the  first  place,  it  is  to  be  borne  in  mind  that,  while  the 
county  court  has  the  power  to  order  the  sale  of  land  belong- 
ing to  an  estate  which  is  committed  to  it  for  the  purpose  of 
administration,  it  has  no  general  power  to  sell  the  lands  of 
any  estate.  Its  power  to  order  the  sale  of  the  land  of  an 
estate  lies  within  very  narrow  limits.  It  can  order  the  sale 
of  the  land  of  an  estate  for  the  payment  of  debts  and  expenses 
of  administration,  to  raise  the  amount  of  the  allowance  for 
the  surviving  wife  and  children,  and  in  certain  cases,  for  the 
purposes  of  partition  and  distribution  amongst  the  heirs.  The 
court  has  no  power  conferred  upon  it  by  law  to  sell  the  land 
of  an  estate  for  any  other  purpose.  Let  us  suppose  that  the 
administrator  of  an  estate  should  represent  to  the  court  that 
the  debts  of  the  estate  were  all  paid;  that  the  property  of  the 
estate  consisted  of  several  valuable  tracts  of  land;  that  the  only 
heir  was  possessed  of  an  estate  of  his  own  adequate  to  all  his 
wants;  and  that  it  would  be  a  matter  of  great  public  advantage 
to  sell  the  land  of  the  intestate's  estate  for  the  purpose  of  build- 
ing a  college  (the  case  put  in  the  brief  of  the  counsel  for  the 
appellee), — could  it  be  contended  that  court  would  have  the 
power  to  order  the  sale?  And  if  the  court  has  not  the  power 
to  order  the  sale,  can  any  title  pass  to  the  purchaser?  I  am 
of  opinion  that  the  court  has  no  power,  in  such  a  case,  to  order 
the  sale  of  land,  and  that  no  title  can  pass  to  the  purchaser  at 
a  sale  made  in  pursuance  of  such  an  order,  and  this  whether 
the  purchaser  has  knowledge  of  the  facts  or  not.  I  think  the 
purchaser  is  chargeable  with  notice  of  whatever  appears  of 
record  in  the  court  showing  that  the  court  has  transcended 
its  powers;  but  it  is  not  for  this  reason  that  he  acquires  no 
title  by  his  purchase:  the  reason  lies  further  back,  and  is  to 
be  found  in  the  want  of  power  (or  jurisdiction)  in  the  court 
to  order  the  sale.  Such  a  sale,  being  a  nullity,  may  be  im- 
peached collaterally;  and  when  the  want  of  power  in  the 
court  to  order  the  sale  is  shown  by  the  record  itself,  then  the 
constructive  notice  which  the  record  furnishes  to  the  pur- 
chaser makes  the  nullity  operative  as  to  him,  and  destroys  his 
claim  of  title. 

Let  us  suppose  that  A,  being  the  owner  of  lands,  dies  intes- 
tate, and  his  estate  is  committed  to  the  county  court  for 
administration.    Let  us  suppose  that  a  certain  tract  of  land 
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belonging  to  the  estate  is  sold  upon  the  petition  of  the  admin- 
istrator, and  purchased  by  B;  that  the  sale  is  confirmed  by 
the  court,  the  purchase-money  paid  by  B,  and  title  made  to 
him  by  tiie  administrator.  Let  us  suppose  that  afterwards, 
in  the  progress  of  the  same  administration,  the  administrator 
applies  with  all  formality  for  the  sale  of  the  same  land,  that 
the  court  orders  the  sale,  that  the  administrator  sells  in  obedi- 
ence t  J  the  order,  and  the  land  is  purchased  by  C,  the  sale  to 
mm  confirmed,  the  purchase-money  paid,  and  a  deed  duly 
executed  by  the  administrator.  Has  C  in  such  a  case  acquired 
any  title  to  the  land?  Certainly  not.  And  why?  Simply 
because  the  court  had  no  power  to  order  the  sale  at  which  he 
purchased.  The  land  did  not  belong  to  the  estate.  The 
^power  of  the  court  to  order  the  sale  of  the  land  had  been  exer- 
cised and  exhausted.  Yet  C  may  have  been  entirely  ignorant 
of  all  this,  and  independent  of  the  former  proceedings  of  the 
court,  would  be  able  to  exhibit  a  good  title  in  himself.  But 
when  the  former  proceedings  of  the  court  are  shown,  then  it  is 
manifest  that  C's  title  or  claim  of  title  is  an  absolute  nullity; 
and  this,  not  because  C  was  chargeable  with  notice  of  B's  title, 
but  because  of  a  total  want  of  power  in  the  court  to  make  the 
second  order  of  sale.  Whenever  there  is  a  want  of  power  in 
the  court  ite  act  is  a  nullity,  no  more  and  no  less  in  one  case 
than  in  every  other,  and  without  any  regard  to  the  particular 
facte  or  circumstances. 

I  conclude,  then,  that  a  bona  fide  purchaser  at  an  administra- 
tor's sale,  made  in  pursuance  of  an  order  which  the  court  had 
the  power  to  make,  takes  a  good  title,  and  is  not  affected  by 
any  irregularities  in  the  proceedings  of  the  court.  I  mean 
that  he  tekes  a  title  which  cannot  be  impeached  collaterally. 
If  the  case  is  one  of  a  grant  of  administration  when  the  court 
had  no  power  to  grant  letters  of  administration,  all  the  pro- 
ceedings of  the  court  in  the  progress  of  such  an  administration 
are  null  and  void,  and  may  be  shown  to  be  so  in  any  collateral 
proceeding  in  which  they  are  relied  on  to  support  a  claim  of 
right.  And  in  the  case  of  a  rightful  administration,  every 
order  or  judgment  which  the  law  has  not  conferred  upon  the 
court  the  power  to  make  or  render  is  a  nullity,  and  may  be 
im{)eached  collaterally  by  showing  from  the  record  itself  the 
want  of  power  in  the  court  to  make  or  render  the  order  or 
judgment  in  question.  If  the  record  is  silent,  and  the  order 
or  judgment  is  one  which  the  court  has  power,  under  any  cir- 
eumstences,  to  make  or  render,  then  it  will  be  presumed  that 
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the  circumstanoeB  exiBted  which  authorized  the  oourt  to  make 
or  render  the  order  or  judgment  in  question;  but  presumptions 
will  not  be  indulged  which  are  repelled  by  the  record  itself. 

It  is  also  to  be  remarked  that  the  power  of  a  court  to  grant 
letters  of  administration  in  any  particular  case  depends  upon 
the  facts  as  they  exist  at  the  time  the  letters  are  granted;  and 
if  the  court  had  not  the  power  to  grant  letters  of  administra- 
tion, none  of  the  proceedings  in  the  course  of  such  an  admin- 
istration can  have  any  validity  in  f&yor  of  any  person  on  the 
ground  that  such  person  was  ignorant  of  the  want  of  power  in 
the  court  to  grant  the  letters  of  administration. 

As  to  the  case  before  us,  the  records  of  the  probate  oourt  of 
Colorado  County  showed  that  the  estate  of  Henry  Harrison, 
for  all  purposes  except  partition  and  distribution,  had  been 
fully  administered  by  the  second  administrator,  Wadham. 
His  final  account,  it  is  true,  showed  a  trifling  balance  due  him 
by  the  estate,  but  he  does  not  appear  to  have  claimed  pay- 
ment of  this  small  sum,  and  the  presumption  would  arise 
from  his  discharge  without  asking  payment  that  he  remitted 
the  debt  to  the  estate.  Besides,  the  sum  was  so  inconsider- 
able that  the  rule  de  minimis  non  curat  lex  might  well  be 
applied  to  it  Upon  the  discharge  of  Wadham  firom  the  ad- 
ministration, the  estate  vested  in  the  heirs.  Indeed,  it  is  the 
settled  doctrine  in  this  state,  that  upon  the  death  of  the 
ancestor  the  estate  vests  in  the  heirs,  and  that  the  adminis- 
trator acquires  only  a  qualified  interest  in  the  estate  for  the 
purposes  of  administration.  Under  the  circumstances  attend- 
ing the  estate  of  Henry  Harrison^  as  disclosed  by  the  records 
of  the  probate  court  of  Colorado  County,  we  do  not  mean  to 
say  that  the  court  did  not  have  the  power,  under  any  circum- 
stances, to  grant  a  further  administration  of  the  estate  after 
the  discharge  of  Wadham.  But  the  estate  appeared  to  have 
been  fully  administered,  and  the  court  had  no  power  to  grant 
further  letters  of  administration,  unless  a  necessity  was  shown 
for  such  further  administration.  And  here,  if  the  record  was 
entirely  silent,  or  did  not  forbid  such  a  presumption  in  a 
collateral  proceeding  like  the  present^  the  presumption  would 
perhaps  be  indulged,  that  the  necessity  for  a  further  adminis- 
tration was  shown  to  the  court.  But  we  are  of  opinion  that 
the  whole  record  of  Jones's  pretended  administration  vepels 
the  presumption  that  any  necessity  for  a  further  administra- 
tion after  the  expiration  of  Wadham's  administration  was 
shown  or  could  have  existed.    And  this  view  leads  us  to  the 
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conclusion  that  the  court  below  did  not  err  in  the  instruction 
given  to  the  jury.  The  judgment  of  the  court  below  is  there- 
fore affirmed. 

I  have  not  made  reference  to  authorities  in  this  opinion, 
because  the  decisions  of  this  court  upon  the  subject  of  the 
jurisdiction  of  the  county  or  probate  courts  are  familiar  to 
the  profession  throughout  the  state,  as  are  also  the  principal 
cases  decided  by  other  courts,  which  have  been  frequently 
dted  by  this  court,  and  which  will  be  found  cited  in  the  very 
able  briefs  of  the  counsel. 

Judgment  affirmed 

Ck>nBTB  OF  GSMXRAL  JUBIBBIOnOH  iJIS  PBEBUIOED  TO  HAVB  HAD   JVBIB- 

DICTION  until  the  oontrary  appears.  Their  proceedings  are  presnmed  to  be 
regolar  within  the  scope  of  their  anthority:  BtUehar  ▼.  Bank  qfBrown$Mt^ 
S3  Am.  Dec.  446,  and  note  citing  prior  cases  451;  CaXUn  v.  EUiion^  62  Id.  448. 
The  principal  case  is  cited  to  this  point  in  Ouil/ord  -v.  Love,  49  Tex.  741;  and 
to  the  point  that  the  judgments  of  courts  of  limited  jurisdiction  cannot  be 
aided  bj  legal  presumptions,  in  Walker  ▼.  Myers,  36  Id.  252. 

JuDOUBHT  OF  Ck>T7BT  HAYiNO  No  JuBJffiDiCTiON  of  the  persous  or  Bubject- 
matter  is  void,  and  collaterally  impeachable:  Butcher  v.  Bank  qfBrownaviUef 
d3  Am.  Dec.  446,  and  note  450.  The  principal  case  is  cited  to  the  point  that 
orders  and  judgments  which  the  court  has  no  power  under  any  drcumstaacea 
to  make  or  render  are  null,  and  being  null,  their  nullity  may  be  asserted  in 
any  collateral  proceeding  where  they  are  relied  on  in  suppwt  of  a  claim  of 
right:  Trammel  ▼.  Phillea,  33  Tex.  410. 

JuBi8Diono2f  DxrariD:  See  CcUlen  ▼.  Elliaan,  82  Am.  Deo.  448. 

JUBISDIOnONAL  FaCI8»    SuOH    AS    SeBYIGS  OF    PROOXSS  UPON    PaBTT,   OT 

waiver  thereof,  are  condnsiyely  presumed  in  the  case  of  a  jadgment  of  a 
domestic  court  of  general  jurisdiction,  unless  the  record  itself  shows  the  con* 
trary:  Callen  ▼.  EUiaon,  82  Am.  Dec.  448;  OoU  ▼.  Haven,  79  Id.  244,  and  note 
249.  The  principal  case  ia  cited  to  thia  point  in  MUcheil  ▼.  Metdey,  32  Tex. 
464;  Black  v.  Epperwn^  40  Id.  179.' 

PbOBATX  Ck>UBTS,  WHlgrHKR  COUBTB  OF   GXNXRAL  OB  LdOTBD  JuBIBPIO- 

noN:  See  8nyder*e  Appeal,  78  Am.  Dae.  372;  and  note  374;  Overaetra  qf  the 
PooTY.  Gullifer,  TJ  Id.  265,  note  266;  KknbaU  v.  Fiek,  75  Id.  213,  and  note 
219.  The  principal  case  is  cited  to  the  point  that  the  connty  court  in  probate 
matters  is  a  court  of  general  jurisdiction,  and  its  orders  and  judgments  are 
shielded  from  collateral  attack  and  guarded  by  the  same  presumptions  in 
favor  of  their  validity  as  those  of  any  other  court  of  general  jurisdiction: 
OuHfard  v.  Love,  49  Tex.  740. 

ObDEB    of    SaLB    by   F^BATB   OOVBT    in    ABSBNOB    of    GmOUM8TABOB8 

GiviNO  It  JiTBiBDicnoN  to  make  the  order  is  void:  See  WyaU*e  Adm*r  v. 
Bambo,  68  Am.  Dec  89,  note  100;  Sakmond  v.  Price,  42  Id.  204;  Adamie 
Ltwet  V.  JegrisB,  40  Id.  477;  Bloom  v.  Burdkk,  37  Id.  299,  note  308;  Heaih 
V.  WeUa,  16  Id.  383.  The  principal  case  is  cited  to  the  point  that  the  county 
court  can  order  a  sale  of  property  of  the  estate  of  a  decedent  only  where  it  ii 
necessary  to  pay  debts:  ffambUn  v.  Wamecke,  31  Tex.  94;  or  where  it  is  au- 
thorized to  do  so  by  statute:  Marie  v.  Hill,  46  Id.  351;  and  that  a  sale  or- 
dered by  the  probate  court  for  any  other  purposes  than  such  as  are  specified 
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by  law  is  »  TodXBtjf  and  maj  be  impMohfld  oollatenlly:  MerHwrniher  t.  Km- 
»ardp  41  Id.  277.  Bnt  if  the  reeord  stiiee  snffloMiit  &cbi  to  justify  the  oonit 
in  makmg  the  sale,  the  order  eennot  be  ooUstenlly  impeached:  Ivermm  ▼. 
Lobarg,  79  Am.  Dea  3M|  note  966;  FUKgOfUm  ▼.  Xdb^  81  Id.  d02,  and  note 
904;  and  the  neoeaaity  for  the  aale  will  be  prasnmed  in  the  absence  of  all 
record  eTidenoe.  is  held  in  DooBtUe  y.  HoiUm,  67  Id.  745,  and  note  74a 

DanKiMZNATioir  ov  JuBisDionoirAL  Faocb  OAmrorr  bb  Collatxiuixt  At- 
TAGSXD:  Wyai^s  Adm'r  ▼.  Bambo,  68  Am.  Bea  89;  Cfmm  t.  ffoweO,  02  UL 
785;  Cbtteii  ▼.  BlUstm,  82  Id.  448;  Cbif  t.  ITasaH  79  Id.  244^  and  note  2«9| 
FtUsgiUon  ▼.  ixiibe^  81  Id.  902,  and  note  904. 

PUBGHASXR   AT    ADMIlflRBAIOR'fl   SaLB  WILL    BB  FbOTBOTXD  where   Hm 

order  of  sale  is  regular  on  its  face  and  issaes  from  a  court  of  competent  juia* 
diction:  Overton  t.  Ora^ford,  78  Am.  Dec.  244^  and  note  2i6. 

VALmnr  ow  Grant  of  ADxnnsTBATioir:  See  note  to  Bx  parte  Jfonpefl^ 
79  Am.  Deo.  65,  66.  Qrant  of  administration  of  the  estate  of  aliTingperaonii 
void:  Id.;  ifoore  ▼.  SmUhf  79  Id.  122,  and  note  126;  Andreum  t.  Amrp^  79  U. 
955,  and  note  956.  Bat  if  the  coort  has  jmisdiotion  to  grant  letters  of  admin- 
istration, the  regolarity  of  the  grant  is  not  collaterally  attackable;  Brmif^^iom 
V.  Bradley t  79  Id.  474^  and  note  484.  The  probate  court  cannot  reopen  tha 
snccession  after  it  has  been  onoe  administered  and  dosed,  and  a  grant  of  ad- 
ministration nnder  such  ciroomstancea  is  void  and  collaterally  impeachaUei 
Fiak  ▼.  Norvd,  58  Id.  128^  and  note  194.  The  conrt  expreases  the  opinion  in 
Otdlford  ▼.  LoWf  49  Tez.  748;  that  the  completion  of  a  partition  is  not  a  sof- 
ficient  justification  for  reopening  the  administration  of  an  estate  after  a  lapse 
of  twenty  years,  and  cites  among  others  Fiek  v.  Korvel,  tvpra^  and  the  prin- 
cipal case.  In  Kleinedoe  ▼.  Woodward^  42  Id.  914^  it  is  held  that  an  original 
grant  of  letters  of  administration  is  not  void  becaose  the  reason  or  neceasi^ 
for  the  administration  does  not  appear  on  the  &ce  of  the  proceedings,  and 
that  the  principal  case  does  not  hold  contrary  to  this  proposition. 

Lapsx  of  Tocb  Affbhiikq  Claims  undbu  Void  PROCBBiinfas.  —In  Hmi- 
mm  ▼.  Jwndgan^  99  Tez.  587,  it  is  said  that  the  doctrine  of  the  principal  cas6^ 
that  where  a  court  has  no  power  to  grant  letters  of  administration,  all  pro- 
ceedings of  the  conrt  in  the  progress  of  such  administration  are  null  and  void 
and  collaterally  attackable  will  not  help  oat  a  claim  which  mast  be  regarded 
as  stale  and  to  which  the  doctrine  of  estoppel  mpoit  evidently  applies.  And 
in  BetU  v.  Shotton,  27  Wis.  670^  it  is  held,  citing  the  principal  case,  that  after 
the  five  years  limited  by  statate  within  which  the  heir  or  any  one  claiming 
onder  a  deceased  person  most  bring  his  action  to  recover  land  sold  by  the  ad* 
ministrator  or  ezeontor  by  order  of  the  probate  ooort^  that  court  cannot  re- 
vise and  ooirect  its  fonner  pcooeedings  so  as  to  divest  titb  aoqaired  throogh 
soch  sale* 


Hadlby  v.  TJpshaw. 

[27  TlXAS,  547.J 

Bulb  that  LrrBBBOOATOBiBs  uxrsr  bb  Cbossbd  to  give  both  parties  the 
right  to  introdnoe  the  answers  to  them  in  evidence  does  not  apply  to 
interrogatories  addressed  by  one  party  to  the  sait  to  the  other  party. 

Pabtt  cannot  bb  Pbrmhtbd  to  Address  Intebbooatobibs  to  OFFoam 
Pabtt,  and  then  decline  to  read  his  answers,  and  thereby  deprive  the 
party  answering  of  the  right  to  read  the  answers  in  evidence. 
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LnrKXBFXE  is  nor  Lzabls  ior  Loob  or  Qoods  or  OmBBT,  H  loss  is  ooo»- 
skmed  by  the  want  of  that  ordinary  care  on  the  part  of  the  gaest  which 
a  pnident  man  may  be  reasonably  expected  to  take  under  all  the  oizeam- 
stances  of  the  case;  ai^  whether  or  not  the  guest  has  axercised  socli 
ordinary  care  is  always  a  question  of  &ot  for  the  Jury. 

AcnoK  by  appellee  against  the  appellant  to  recover  fifty 
dollars  and  the  value  of  a  gold  watch  and  Masonic  emblem, 
which  were  stolen  firom  the  room  of  the  plaintiff  in  the  hotel 
kept  by  the  defendant.  The  defendant  pleaded  specially  that 
the  loss  was  occasioned  by  the  negligence  of  the  plaintiff,  in 
not  locking  the  door  of  his  room.  The  defendant  propounded 
interrogatories  to  the  plaintiff,  but  at  the  trial  refused  to  read 
them  and  the  answers  made  to  them  by  the  plaintiff,  and  the 
latter  then  offered  them  in  evidence  himself.  The  defendant 
objected  to  their  admission,  on  the  ground  that  the  plaintiff 
had  not  crossed  the  interrogatories,  but  the  court  overruled 
the  objection.  Verdict  and  judgment  were  for  the  plaintiff^ 
and  a  new  trial  being  refused,  the  defendant  appealed. 

X.  A.  Thompson  and  C.  B.  Sabiny  for  the  appellant 

Rogers  and  Willie^  for  the  appellee. 

By  Court,  Bell,  J.  We  are  of  opinion  that  the  court  below 
did  not  err  in  permitting  the  plaintiff  below  to  read  in  evi- 
dence his  own  deposition.  The  defendant  had  propounded 
interrogatories  to  the  plaintiff,  in  accordance  with  the  pro- 
visions of  the  act  of  the  5th  of  February,  1858.  The  defend- 
ant declined  to  read  the  answers  of  the  plaintiff,  and  objected 
to  their  introduction  by  the  plaintiff,  on  the  ground  that  the 
interrogatories  had  not  been  crossed  by  the  plaintiff.  The 
rule  that  interrogatories  must  be  crossed  in  order  to  give  both 
parties  the  right  to  introduce  the  answers  to  them  in  evidence 
does  not  apply  to  the  case  of  interrogatories  addressed  by  one 
party  to  the  suit  to  the  other  party.  The  fourth  section  of  the 
act  of  February  5, 1858,  provides  that  'Hhe  party  interrogated, 
whether  orally  or  otherwise,  may,  in  answer  to  questions  pro- 
pounded, state  any  matter  connected  with  the  cause  and  per- 
tinent to  the  issue  to  be  tried."  This  implies  that  the  party 
interrogated  need  not  cross  interrogatories  addressed  to  him- 
self. We  do  not  think  a  party  can  be  permitted  to  address 
interrogatories  to  the  opposite  party,  and  then  decline  to  read 
his  answers,  and  thereby  deprive  the  party  who  has  answered 
of  the  right  to  read  the  answers  in  evidence.  When  a  party 
propounds  interrogatories  to  his  adversary,  he  thereby  qualifies 
him  as  a  witness  in  the  case,  and  he  ought  to  be  held  to  takb 
the  consequences. 
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We  are  of  opinion,  howerer,  that  there  was  a  misdirection 
in  the  charge  of  the  court  to  the  jnry.  The  first  paragraph 
of  the  charge  of  the  court  stated  with  great  accuracy  the  \ 

general  principle  in  respect  to  the  liability  of  innkeepers  for  \ 

the  loss  of  the  goods  of  their  guests.  But  in  the  second 
branch  of  the  instruction,  when  the  court  spoke  with  reference 
to  the  particular  case  before  the  jury,  we  think  there  is  error. 
The  court  said :  "  If,  from  the  evidence,  you  believe  that  the  do* 
fendant  kept  a  public  house  for  lodging  and  boarding  transient 
persons  or  travelers  for  pay,  and  that  the  plaintiff  was  re- 
ceived as  a  lodger,  and  that  he  then  had  in  his  possession 
the  articles  alleged  to  have  been  lost,  or  any  part  of  them,  and 
that  they,  or  any  of  them,  were  stolen  from  the  room  where  he 
lodged  in  the  tavern,  and  that  it  is  not  shown  that  the  loss 
resulted  from  the  gross  neglect  of  the  plaintiff  in  exposing 
the  articles  to  greater  risk  than  he  should  have  done,  then  you 
will  find  for  the  plaiintiff,"  etc 

We  believe  the  rule  of  the  law  to  be,  that  the  innkeeper  will 
not  be  liable  for  the  goods  of  his  guest,  if  the  loss  is  occa- 
sioned by  the  want  of  that  ordinary  care  on  the  part  of  the 
guest  which  a  prudent  man  may  be  reasonably  expected  to 
take  under  all  the  circumstances  of  the  case;  and  the  ques- 
tion whether  or  not  the  guest  has  taken  such  ordinary  care 
is  always  a  question  of  fact  for  the  jury.  The  rule  which  we 
have  here  announced  was  laid  down  by  the  court  of  queen's 
bench,  in  the  case  of  Oashill  v.  Wrightj  87  Bng.  L.  &  Eq.  177. 
The  same  rule  was  previously  intimated  by  Lord  Campbell, 
in  the  case  of  Artniited  v.  WhiUj  6  Id.  849,  and  has  been 
recognized  in  New  York,  in  the  case  of  Fimler  ▼.  DoHcnj  24 
Barb.  884. 

If  the  court  below  had  instructed  the  jury  particularly  as 
to  the  legal  meaning  of  gross  negligence,  the  judgment  might 
perhaps  have  been  sustained  upon  the  facts  of  the  case,  not- 
withstanding the  misdirection  to  which  we  have  referred. 
We  see  no  error  in  any  other  part  of  the  charge  of  the  court; 
but  for  the  error  which  has  been  pointed  out,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


LiABUjrr  or  InnkbefxbSv  akd  What  KiouoxziaB  on  Fabt  ov  Oust 
will  exempt  iimkeeper  from  his  liability  for  loss  of  property:  See  Bwrrmn  ▼• 
TriAer,  83  Am.  I>ec.  590,  and  note  592;  note  to  Pe£<^r«t<7  y.  ^aniiC7n»  69  Id.  221. 

Akswxb  07  Drtendant  to  Intjblbooatobibs  Pbofoundbd  vt  TLAnrrnn 
has  the  efifect  of  a  deposition:  Short  y.  Tmaleif,  71  Am.  Dec.  482. 
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Ruttbn  of  Shxbiit  is  Psxmabt  Evtdenodb  of  his  AonoN,  and  m  a  genenl 
nile^  in  the  abeenoe  of  frand  or  mistake  it  cannot  boTaried  or  oontradicted 
by  hia  parol  testimony. 

Witness  is  Inooicpetint  to  Txsrnnr  as  to  CHARAcrrKB  of  Aitothkb  Wit- 
ness for  tmih  and  veracity  when  his  belief  is  based  npon  his  individnal 
opinions  and  feelings,  and  not  npon  his  knowledge  of  the  reputation  of  the 
witness  for  veracity  in  the  oommnnity  in  which  he  ILves. 

Tbbximont  of  Witness  cannot  bb  CoNTBABicrrBD  bt  Pboof  of  Inoonsib- 
TENT  Declarations  and  statements,  without  first  laying  a  predicate  for 
so  doing  by  inquiring  of  him  as  to  the  alleged  statements,  and  thns  afford- 
ing him  an  opportunity  of  meeting  or  explaining  them. 

LrguiRT,  ON  Ihpeachmxnt  of  Witness,  should  be  Confined  to  bis 
General  Character  for  Truth,  and  shoold  not  extend  to  his  general 
moral  character. 

Motion  tor  Continuance  of  Cause  is  Addressed  to  Discretion  of  Court, 
and  its  decision  will  not  be  interfered  with  unless  injury  or  injustice  to 
the  parties  have  plainly  resulted  from  it. 

OOVENANTOR  IN  WaRRANTT  WhICH  DOES  NOT  RUN  WITH  LaND  O  CoMFB* 

tent  Witness  without  release  in  favor  of  grantee  of  the  covenantor's 
grantee  against  an  adverse  claimant;  and  if  the  covenant  does  run  with 
the  land,  or  if  the  plaintiff  has  an  equitable  right  to  enforce  it,  a  proper 
release  will  render  the  covenantor  a  competent  witness  in  behalf  of  the 
plaintiffi 

Failure  to  Afpraisb  Land  on  Day  of  Sale,  under  Ezboution,  as  re- 
quired by  plain  terms  of  the  statute,  is  not  obviated  by  a  previous  ap- 
praisement, and  renders  the  sale  irregular,  erroneous,  and  voidable,  but 
not  void. 

Sheriff's  Deed  cannot  be  Impeached  in  Collateral  AenoN  baoaase  of 
.  irregularity  in  the  sale,  even  though  the  plaintiff  in  execution  is  one  of 
the  parties  to  the  collateral  suit. 

Defendant  in  Trespass  to  Try  Titl^  if  He  can  have  nr  That  Action 
Equitable  Right,  as  against  plaintiff,  to  avoid  sheriff's  deed  for  irregu- 
larities in  the  sale,  cannot  have  this  relief  under  plea  of  not  guilty,  but 
most  plead  specially,  bringing  in  all  necessary  parties. 

Plea  of  not  Guiltt  in  Action  of  Trespass  to  Try  Trxui  admits  <mi1j 
such  defenses  as  are  applicable  to  that  action. 

Bona  Fide  Furchasers  at  Execution  Sales  are  as  Fully  Protected 
BY  Registration  Laws  against  prior  unrecorded  deeds»  according  to  tbe 
better  authority,  as  those  who  claim  by  direct  and  immediate  convey- 


Execution  Creditor  Who  Purchases  Land  of  Debtor  at  Execution 
Sale,  though  not  a  bona  fide  purchaser,  is  protected  against  a  prior  un- 
recorded deed  from  the  debtor  by  virtue  of  registration  laws  which  pro- 
tect '*  all  subsequent  purchasers  and  creditors,''  provided  he  had  no  notioe 
of  the  deed  before  his  judgment  became  a  lien  on  the  property. 

Only  Such  Creditors  as  hate  Secured  Some  Character  of  Lien  upon 

Land  before  notice  of  an  unrecorded  deed  are  within  the  rpgistratioii  law 

protecting  "  all  subsequent  purchasers  and  crsditors." 
AM.  ]>ia  Vol.  LXXXVI-48 
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Trespass  to  try  title.  Both  parties  claimed  under  one 
Johnson,  to  whom  the  land  was  patented.  The  plaintifi^ 
Ayres,  claimed  under  a  sheriff's  deed,  and  proved  that  upon  a 
judgment  recovered  by  one  Pillsbury  against  Johnson  an  exe- 
cution issued  and  was  levied  upon  certain  land  belonging  to 
Johnson;  that  at  the  sale  Johnson  became  the  purchaser,  and 
executed  his  ^'  twelve  months'  bond  '*  for  the  purchase-money, 
with  the  plaintiff,  Ayres,  and  another  as  his  sureties;  that  this 
bond  became  forfeited  for  non-payment;  and  about  six  years 
after  its  execution,  in  1846,  an  execution  was  issued  and  levied 
upoii  the  land  of  Johnson;  but  this  land  not  bringing  the  full 
amount  of  the  execution,  another  writ  issued  on  the  10th  of 
July,  1847,  and  was  levied  upon  the  land  in  controversy  as 
the  property  of  Johnson;  and  at  the  sale  thereof  on  the  7tii  of 
September,  1847,  Ajnres  became  the  purchaser,  and  received 
a  deed  from  the  sheriff,  dated  May  27th,  1848,  and  filed  for 
record  September  28, 1848.  The  appraisement  of  the  land  in 
question  was  dated  July  19, 1847,  and  the  plaintiff  offered  the 
deposition  of  the  sheriff  ^^  to  prove  that  the  land  was  legally 
sold,  and  that  the  appraisement  was  made  regular,  and  to 
take  effect  on  the  day  of  sale."  The  defendant  objected,  <m 
the  ground  that  the  appraisement  was  in  writing,  and  had 
been  filed  in  the  case.  Objection  sustained,  and  exception.  The 
plaintiff  also  .offered  the  deposition  of  F.  H.  Ayres  and  the 
testimony  of  A.  H.  Phillips  for  the  purpose  of  im{)eaching  the 
testimony  of  defendant's  witness  Johnson;  but  the  evidence 
was  excluded  upon  objection,  and  the  plaintiff  excepted.  The 
defendant,  in  support  of  his  claim  to  the  property,  read  in 
evidence  a  deed  of  the  land  from  Johnson  to  one  Gray,  dated 
and  acknowledged  July  24, 1847,  but  not  filed  for  record  until 
November  12, 1855.  This  deed  contained  a  covenant  to  war- 
rant the  title  to  Gray,  his  heirs,  etc.  The  defendant  also  read 
a  quitclaim  deed  from  Gray  to  himself,  dated  and  acknowledged 
in  1850,  and  filed  for  record  November  12, 1855.  The  defend- 
ant further  offered  the  deposition  of  Johnson,  the  person  from 
whom  both  parties  deraigned  title,  to  which  was  attached  a 
release  executed  by  the  defendant  to  the  witness,  acquitting 
him  of  all  liability  on  his  covenant  of  warranty  in  the  deed 
to  Gray.  To  the  admission  of  this  deposition  the  plaintiff 
objected,  and  his  objection  was  overruled.  The  deposition 
tended  to  show  that  the  plaintiff,  Ayres,  had  notice  of  the  un- 
recorded deed  to  Gray  some  time  before  the  sale  of  the  land 
at  which  he  became  the  purchaser.    The  defendant  also  read 
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the  deposition  of  Oray,  in  which  deponent  stated  that  in  1862 
or  1853,  hearing  of  the  plaintiff's  claim  to  the  land,  he  went 
to  see  the  plaintiff  in  behalf  of  Duprey,  and  the  plaintiff  said 
that  the  judgment  under  which  the  land  was  sold  was  against 
Johnson  and  himself,  as  Johnson's  security,  and  that  he  had 
the  execution  issued  thereon,  and  the  land  sold;  and  upon  the 
witness  making  inquiry  as  to  the  plaintiff's  authority  to  con- 
trol the  execution  to  which  he  was  a  defendant,  the  plaintiff 
answered  that  he,  as  surety  for  Johnson,  had  settled  the  judg- 
ment, and  had  the  execution  issued,  for  his  own  benefit.  Ver- 
dict and  judgment  were  for  the  defendant,  and  a  new  trial 
being  refiued,  the  plaintiff  appealed. 

R  M.  Tevis  and  D.  F.  Fly^  for  the  appellant 
/.  jT.  Hareaurtf  for  the  appellee. 

By  Court,  Moobe,  J.  No  injury  resulted  to  Ayres  from  the 
exclusion  from  the  jury  of  the  deposition  of  Ryan,  the  former 
sheriff  of  Lavaca  County.  It  was  intended  to  show  by  his 
testimony  that  the  land  in  controversy  had  been  appraised  as 
required  by  law  before  it  was  sold  by  him  under  the  judg- 
ment and  execution  against  Johnson,  through  which  Ayres 
claims  title.  The  return  of  the  sheriff  and  the  appraisement 
of  the  land,  which  he  caused  to  be  made,  were  before  the 
court,  and  unquestionably  are  the  primary  and  best  evidence 
of  his  official  action.  A3  a  general  rule,  and  in  the  absence 
of  fraud  or  mistake,  it  certainly  cannot  be  maintained  that 
the  official  return  of  the  sheriff  can  be  varied  or  contradicted 
by  his  parol  testimony.  But  an  inspection  of  his  deposition, 
which  was  excluded,  and  his  affidavit  attached  to  Che  motion 
for  a  new  trial,  makes  it  quite  manifest  that  his  testimony 
would  have  added  no  strength  to  the  case.  It  is  very  obvious 
that  the  appraisement  to  which  he  refers  is  the  same  which 
was  returned  with  the  execution,  and  which  was  before  the 
court  If,  however,  there  was  really  another  appraisement  it 
was  altogether  immaterial,  since  from  his  testimony  there  was 
the  same  defect  in  it  which  was  charged  upon  the  one  in  evi- 
dence before  the  jury. 

The  objections  to  the  deposition  of  F.  H.  Ayres  were  also 
properly  sustained.  This  deposition  was  offered  for  the  pur- 
pose of  contradicting  the  testimony  and  impeaching  the  char- 
acter of  Johnson,  who  testified  in  the  case  on  behalf  of  the 
defendant,  Duprey.  But  we  are  clearly  of  the  opinion  that  an 
inspection  of  the  deposition  shows  that  the  witness  Ayres  did 
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not  show  himself  qualified  to  speak  with  reference  to  the  char- 
acter of  Johnson  for  truth  and  veracity.  His  belief  seems  to 
be  based  upon  his  individual  opinions  and  feelings,  and  not 
upon  his  knowledge  of  Johnson's  reputation  in  the  commu- 
nity in  which  he  lived,  as  to  which  this  witness  appears  to  be 
wholly  uninformed.  Nor  could  Johnson's  testimony  be  con- 
tradicted by  proof  of  declarations  and  statements  by  him, 
inconsistent  with  his  present  testimony,  without  laying  a 
predicate  for  so  doing  by  first  inquiring  of  him  as  to  those 
alleged  statements,  and  thus  afibrding  him  an  opportunity  of 
meeting  or  explaining  them. 

Nor  did  the  court  err  in  refusing  to  receive  the  testimony  of 
Phillips,  also  ofiered  for  the  purpose  of  impeaching  the  char- 
acter of  the  witness  Johnson.  He  says  that  he  was  acquainted 
with  Johnson's  general  character  in  the  community  in  which 
he  lived  a  number  of  years  previously,  and  from  that  general 
character  he  would  not  believe  him  on  oath.  It  is  unneces- 
sary at  present  to  inquire  whether  the  lapse  of  time  since  the 
witness  had  known  anything  about  Johnson's  charactar  would 
not  alone  have  disqualified  him  from  testifying.  The  rule 
governing  the  court  in  receiving  testimony  to  impeach  the 
character  of  a  witness  was  most  elaborately  examined  by  this 
court  in  the  case  of  Boon  v.  Wethered,  23  Tex.  675,  and  upon 
a  thorough  examination  of  the  authorities,  it  was  held  in  the 
impeachment  of  a  witness  the  inquiry  should  be  confined  to 
bis  general  character  for  truth,  and  should  not  extend  to  hia 
general  moral  character. 

No  injury  is  shown  to  have  been  done  by  the  refusal  of  the 
court  to  continue  or  postpone  the  cause  on  account  of  the  ab* 
sence  of  two  of  the  plaintiflF  Ayres's  counsel.  Matters  of  thia 
kind  are  addressed  to  the  discretion  of  the  court  trying  the 
case,  and  its  decision  will  not  be  interfered  with,  unless  injury 
or  injustice  to  the  parties  have  plainly  resulted  from  it. 

The  objection  of  Ayres  to  the  deposition  of  Johnson  waa 
properly  overruled.  The  release  of  the  witness  was  authenti- 
cated in  strict  accordance  with  the  recognized  construction  of 
the  statute  and  the  former  decisions  of  this  court.  If,  however, 
as  Ayres's  counsel  insist,  the  covenant  of  Warranty  in*  John- 
son's deed  to  Gray  does  not  run  with  the  land,  and  pass  by 
the  quitclaim  deed  of  Gray  to  the  defendant,  Duprey,  Johnson 
undeniably  had  no  interest  in  the  result  of  this  suit.  The 
judgment  in  it  worked  no  injury  to  Gray.  It  gave  Duprey  no 
right  of  action  against  him*.    And  in  a  suit  between  Gray  and 


].864.]  Atres  V,  DupBET.  661 

Johnson  it  could  not  be  used  as  evidence  of  a  breach  of  cove- 
nant, if  such  a  suit  could  possibly  be  sustained  by  the  former, 
after  he  had  parted  with  his  title  to  the  land  by  a  quitclaim 
deed,  and  when,  consequently,  he  could  not  be  injured  by 
the  subsequent  failure  of  the  title.  But  if  the  CQvcmant  of 
warranty  ran  with  the  land,  and  passed  by  the  quitclaim  deed 
of  Gray  to  Duprey,  or  if  the  latter  had  in  equity  the  right  to 
enforce  the  covenant  in  the  deed  to  Gray  because  he  was  act- 
ing as  his  agent,  and  the  conveyance  was  really  taken  in  trurt 
for  his  benefit,  the  release  was  e£fectual,  and  restored  the  com- 
petency of  the  witness. 

At  the  request  of  the  defendant,  Duprey,  the  jury  were  in- 
structed, unless  the  land  was  appraised  on  the  day  of  sale,  its 
sale  by  the  sheriff  was  a  nullity,  and  the  plaintiff,  Ayres,  ao- 
quired  no  title  by  his  purchase  under  the  execution  sale. 
Whatever  may  have  been  the  result  of  the  case  upon  the  other 
issues  in  it,  this  instruction  necessarily  precluded  the  jury 
from  returning  a  verdict  in  favor  of  Ayres,  and  unless  it  can 
be  sustained  the  judgment  must  unquestionably'  be  reversed. 
An  appraisement  before  a  sale  under  execution  was  evidently 
required  for  the  purpose  of  protecting  defendants  in  execi^tion 
against  an  undue  and  ruinous  sacrifice  of  their  property.  It 
would  seem  that  the  true  value  of  the  property,  if  real  estate, 
might  be  more  fully  ascertained  by  appraisers  appointed  be- 
fore the  day  of  sale,  and  who  might  thus  have  an  opportunity 
of  making  a  personal  examination  of  the  property,  than  by  the 
appointment  of  appraisers  on  the  day  of  sale,  when,  it  is  not 
unreasonable  to  suppose,  they  would  often  have  no  knowledge 
of  its  value,  and  would  be  forced  to  act  upon  unsatisfactory 
and  doubtful  information.  The  law,  however,  in  plain  terms 
requires  the  appraisement  to  be  proceeded  with  on  the  day  of 
sale.  It  gives  the  defendant  in  execution  until  that  time  to 
appear  and  exercise  his  privilege  of  selecting  one  of  the  ap- 
praisers. It  may  also  be  said  to  be  the  duty  of  the  parties  to 
the  execution  to  bring  with  them  to  the  place  of  sale  compe- 
tent appraisers;  and  if  they  fail  in  doing  so,  they  justly  incur 
the  injury  resulting  from  their  neglect.  At  all  events,  the  law 
is  plain  and  unequivocal  in  its  terms,  and  it  is  not  for  judicial 
or  ministerial  officers  to  disregard  it.  The  failure  to  appraise 
the  land  upon  the  day  of  sale  was,  in  our  opinion,  a  departure 
from  the  provisions  of  the  statute,  which  was  not  obviated  by 
the  previous  appraisement;  and  the  sale,  consequently,  must 
be  regarded  as  an  irregular  or  erroneous  execution  of  the 
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prooees  under  which  the  sheriff  was  acting.  The  question  still 
recurs,  however,  as  to  the  effect  which  such  irregularity  will 
have  upon  the  title  under  the  sheriff's  sale. 

If  the  process  under  which  the  sheriff  acts  is  absolutely 
Toid,  or  if  he  has  no  authority  to  make  the  sale,  his  act  in  do- 
ing so  is  a  nullity,  and  the  purchaser  acquires  no  title.  ''  But 
there  is,"  say  the  court  in  Sydnor  v.  RcberUy  13  Tex.  598  [65 
Am.  Dec.  84],  "  a  marked  difference  between  that  which  coii- 
fers  the  power  to  do  a  certain  act  and  the  rules  which  direct 
and  regulate  the  mode  of  its  execution.  If  the  former  be 
wanting,  the  act  done  is  a  nullity,  and  is  to  be  taken  as  if 
nothing  had  been  done;  but  if  the  latter  be  not  strictly  pur- 
sued, the  acts  done  will  not  necessarily  be  void;  or  if  void  aa 
to  some  persons  and  purposes,  they  will  not  necessarily  be  so 
as  to  all  persons  and  for  all  purposes,  but  only  as  to  the  per- 
son who  may  have  the  right  to  avoid  them,  and  will  exercise 
that  right  in  the  proper  manner  and  in  proper  time."  In 
other  words,  if  the  sheriff  is  wanting  in  power  to  make  the 
sale,  the  title  claimed  under  it  is  void;  but  if  there  has  been 
a  defective  or  erroneous  exercise  of  the  power  conferred  upon 
him,  the  title  of  the  purchaser  under  some  circumstances 
may  be  avoided  in  the  proper  time  and  manner  as  to  some 
persons  and  for  some  purposes.  For  though  the  court  speak 
of  the  title  as  void,  as  to  some  persons  and  for  some  purposes, 
it  is  evident  the  word  "void  "  is  here  used  by  the  court,  as  is 
frequently  the  case,  in  its  relative  and  not  in  its  absolute  sense. 
Did  the  power  of  the  sheriff  to  sell  the  land  of  the  defendant 
in  execution  depend  upon  the  validity  or  regularity  of  the 
appraisement,  or  indeed  upon  the  fact  of  there  being  any 
appraisement  at  all  ?  We  think  not.  We  can  see  no  reason 
for  giving  more  potency  to  this  provision  of  the  statute  thau 
to  its  otl)er  requirements  pointing  out  and  directing  the  sheriff 
in  the  mode  of  executing  the  process,  some  of  which  were, 
like  it,  manifestly  designed  to  guard  the  debtor  against  the 
fraudulent  disposition  of  his  property  under  color  of  legal 
process,  or  its  undue  sacrifice.  The  omission  by  the  sheriff  to 
give  notice  of  the  levy  and  sale  may  be  much  more  detri- 
mental to  the  interest  of  the  defendant  in  execution  than  the 
failure  to  make  an  appraisement;  yet  it  is  most  conclusively 
settled  such  an  omission  does  not  make  the  sale  void,  but  only 
voidable,  as  to  such  parties  as  can  take  advantage  of  this  de- 
fect, and  this  they  must  do  in  the  manner  which  will  be  here- 
after indicated.     The  supreme  court  of  Georgia,  in  the  case  of 
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Brook8  v.  Rooney,  11  Oa.  423  [56  Am.  Dec.  430],  Bays:  "  The 
purchase  depends  upon  the  judgment,  the  levy,  and  the  deed, 
and  all  other  questions  are  between  the  parties  to  the  judg- 
ment and  the  o£Scer."  Again:  "  We  believe  this  to  be  sound 
doctrine,  and  that  although  the  failure  in  the  performance  of 
any  part  of  the  sheriff's  duty  might  subject  him  to  an  action 
in  which  he  would  bo  compelled  to  indemnify  the  owner  of 
the  land  which  might  be  irregularly  sold,  or  the  creditor  to  the 
extent  of  the  injury  received  by  such  sale,  yet  it  would  not 
destroy  the  title  of  the  purchaser,  who  has  a  right  to  presume 
that  a  public  officer  known  to  possess  the  power  to  sell  has 
taken  every  previous  step  required  of  him  by  the  law  under 
which  he  sells."  See  also  Sullivan  v.  Heamdonj  11  Id.  294; 
Doe  dem.  Cooper  v.  Hartery  1  Ind.  427;  Clark  v.  Wateon^  2  Id. 
399.  As  to  some  parties,  however,  such  irregular  sales  may 
be  avoided;  and  of  these  unquestionably  are  the  plaintiff  in 
execution  and  such  as  purchase  with  notice  of  the  defect  in 
the  sale.  Thus  in  Trotter  v.  NelsoUy  1  Swan,  7,  it  is  said: 
*"  But  it  has  been  held  in  such  case  the  plaintiff  in  the  erro- 
neous and  voidable  execution  cannot  be  considered  a  bona  fide 
purchaser;  because,  having  actual  or  constructive  notice  of  the 
error  in  the  execution,  it  was  a  wrongful  act  in  him  to  enforce 
it  upon  the  property  of  the 'defendant.  And  as  he  cannot  be 
permitted  to  take  advantage  of  his  own  wrong,  his  title  to  the 
property  so  acquired  will  be  avoided  at  the  instance  of  the  de- 
fendant":  Winston  v.  OtUyy  25  Miss.  451. 

Such  irregular  execution  of  process  may  be  set  aside  by 
motion  in  the  court  from  which  it  issued;  or,  in  some 
cases,  on  an  appeal  to  the  equity  powers  of  the  court  in  a  pro- 
ceeding directly  for  this  purpose,  when,  with  all  the  parties 
before  the  court,  it  can  make  its  decree  so  as  to  relieve  the 
one  without  detriment  to  the  other:  Winston  v.  Otley,  25  Miss. 
451.  It  seems,  however,  to  be  abundantly  settled,  that  the 
question  of  irregularity  or  error  in  the  execution,  or  the  pro- 
ceeding under  it  by  the  sheriff,  can  never  be  discussed  col- 
laterally in  another  suit.  It  cannot  be  made  a  question,  it 
has  been  said,  in  an  action  in  ejectment.  When  a  party  in  a 
collateral  action  claims  title  under  a  sheriff's  deed  the  court 
cannot  look  into  alleged  irregularities  in  the  process  or  pro- 
ceeding of  the  sheriff.  Nor  could  it  in  such  a  case  make  a 
decree  avoiding  the  sale,  and  at  the  same  time  protect  the  in- 
terest of  all  parties  whose  interest  would  be  thereby  affected: 
Jackson  v.  Robins^  16  Johns.   537;    Thompson  v.  PkiilipSy  1 
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Bald.  246;  Swiggari  v.  Harber^  4  Scam.  864;  PcUard  v.  Caokey 
19  Ala.  188. 

The  fact  of  the  plaintiff  in  execution  being  one  of  the  par- 
ties to  the  collateral  suit  does  not  vary  the  rule.  In  Spafford 
V.  Beachj  2  Doug.  (Mich.)  150,  it  is  said  that  "the  non-com- 
pliance by  the  sheriff  with  the  requirements'  of  the  statute  in 
regard  to  levy,  advertisement,  and  sale  of  real  estate  is  mero 
irregularity,  and  such  irregularity  must  be  complained  of  in 
due  time  by  motion,  or  they  will  be  waived."  In  Doe  denu 
Cooper  V.  Hartevy  1  Ind.  427,  which  was  an  action  of  ejectr 
ment,  one  of  the  parties  claimed  through  an  execution  issued 
on  a  dormant  judgment.  Smith,  J.,  as  the  organ  of  the  court, 
says:  "We  have  not  been  referred  to  any  case,  nor  have  wa 
been  able  to  find  one,  where  an  irregularity  of  this  kind,  if  dt 
can  properly  be  called  an  irregularity,  has  been  held  to  in- 
validate the  sale  to  a  purchaser  with  notice.  On  the  con- 
trary, there  are  numerous  cases  in  which  the  general  principle 
is  recognized,  that  such  an  irregularity  cannot  be  objected  to 
in  a  collateral  suit,  and  in  some  of  them  the  question  arose 
with  reference  to  purchasers  with  notice:  Doe  dem.  Cooper  y. 
Harter,  2  Ind.  252,  and  cases  cited;  also  Doe  dem.  Starke  v» 
Qildart,  4  How.  (Miss.)  267;  Lee  v.  Croasnaj  6  Humph.  281; 
Pollard  V.  Cooke,  19  Ala.  188. 

As  the  defendant,  Duprey,  was  not  a  party  to  the  record  in 
the  case  from  which  the  execution  issued,  under  which  Ayres 
claims,  and  as  he  acquired  his  title  under  a  deed  from  the 
defendant  in  execution  of  a  prior  date  to  the  levy  of  the  exe- 
cution, and  may  have  been  ignorant  of  the  sale  of  the  land 
by  the  sheriff  until  it  was  too  late  to  effectually  protect  him- 
self by  a  motion  to  quash  the  execution,  it  may  be  said,  and 
probably  correctly,  that  he  would  therefore  be  authorized  to 
invoke  the  equitable  powers  of  the  court.  And  since  there 
are  no  distinctions  with  us  in  legal  or  equitable  actions,  the 
facts  before  the  court  showing  sufficient  ground  for  avoiding 
Ayres's  title,  the  court  below,  it  is  insisted,  should  have  so 
ruled,  and  its  judgment  may  upon  this  ground  be  sustained. 
Without  questioning  that  a  defendant  in  an  action  of  tres- 
pass to  try  title  might  claim  from  the  court  equitable  relief 
of  this  character,  we  cannot  admit  that  this  can  be  done 
merely  by  the  answer  of  "not  guilty";  and  it  was  not  done 
by  any  special  answer  in  this  case.  In  actions  of  trespass  to 
try  title,  the  defendant,  it  is  true,  is  not  required  to  put  in 
any  other  plea  than  that  of  not  guilty.    The  obvious  mean* 
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ing  of  this  is,  however,  that  it  is  unnecessary  for  him  to  file 
any  other  plea  to  authorize  him  to  make  any  defense  applica- 
ble to  this  action;  but  unquestionably,  if  he  wishes  to  assert 
an  independent^  equitable  right,  not  involved  in  the  issue  as 
to  title  directly  in  controversy,  he  should  present  the  facts  by 
proper  averments,  and  bring  the  necessary  parties  before  the 
court  to  enable  it  to  grant  the  relief  to  which  he  may  be  en- 
titled. 

It  is  suggested  in  the  argument  of  counsel  that  Johnson 
having  sold  the  land  before  the  levy  of  the  execution,  although 
the  purchaser  failed  to  record  the  deed,  he  had  no  property  in 
the  land  subject  to  the  execution,  and  therefore  no  good  could 
come  from  remanding  the  case.  It  is  unquestionably  a  gen- 
eral rule  that  a  judgment  and  execution  attaches  only  to  such 
interest  as  the  defendant  in  execution  may  have  in  the  prop- 
erty. But  this  general  rule  is  made  inapplicable  to  such  cases 
as  the  present  by  a  direct  statutory  enactment.  Many  cases 
may  be  easily  found  in  which  it  is  held  that  the  lien  of  the 
judgment  only  attaches  to  the  interest  of  the  defendant  at  the 
time  of  its  rendition,  and  when  there  had  been  a  previous 
sale,  as  here,  the  title  of  the  prior  purchaser  was  declared  to 
be  unaffected  by  the  subsequent  sale  under  the  judgment, 
although  purchased  by  a  stranger  without  notice.  It  is  prob- 
able an  examination  of  the  statutes  in  the  states  where  these 
decisions  have  been  made  will  show  that  there  is  a  material 
difference  in  the  phraseology  of  their  law  and  ours.  In  some 
of  them  it  is  probable  the  unrecorded  deed  is  only  avoided  in 
favor  of  subsequent  purchasers,  and  not,  as  with  us,  in  favor 
of  ^'all  subsequent  purchasers  and  creditors."  These  decisions 
seem  to  go  upon  the  ground  that  since,  as  we  have  stated,  the 
judgment  lien  could  only  attach  to  the  then  interest  of  the  de- 
fendant in  the  property,  and  the  purchaser  could  acquire  by 
his  purchase  no  greater  interest  than  the  defendant  owned,  or 
than  the  plaintiff  was  authorized  to  reach,  he  was  consequently 
not  within  the  spirit  or  intention  of  the  law  for  the  protection 
of  subsequent  purchasers  against  unrecorded  deeds.  Other 
courts,  however,  equally  eminent  for  learning  and  ability,  and, 
we  think,  upon  better  principle,  hold  purchasers  at  execution 
sales  as  fully  within  the  protection  of  the  registration  laws  as 
those  who  claim  by  direct  and  immediate  conveyances:  Mor- 
risan  v.  Funk^  23  Pa.  St.  421;  Scribner  v.  Lockwood,  9  Ohio, 
184;  Massey  v.  Thompaonf  2  Nott  &  McO.  105;  BelUu  v.  Mo 
Carty,  10  Watts,  13;  Byers  v.  EngleSj  16  Ark.  543;  Fosdick  v, 
Barr^  3  Ohio  St.  471. 
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In  the  case  of  EUia  v.  Smithy  10  Ga.  263,  Lumpkin,  J^ 
says:  "It  has  not  been  denied  in  the  argument  but  that  a 
purchaser  at  a  sale  on  execution,. who  has  his  deed  first  re- 
corded, will  gain  the  same  preference  over  a  prior  unrecorded 
conveyance  as  if  he  had  bought  directly  from  the  debtor  him- 
self. For  the  effect  of  the  sale  by  the  law  in  this  respect  is 
just  the  same  as  if  made  by  the  individual  whose  agent  or 
trustee  the  officer  becomes,  to  make  the  transfer.  All  the  de- 
fendant's estate  is  sold.  The  purchaser  takes  his  place.  The 
mischief  of  an  unrecorded  deed  is  the  same  to  him  as  to  a 
private  purchaser.  He  examines  the  title,  and  from  anything 
that  appears,  the  defendant  is  the  undisputed  proprietor,  while 
in  fact  there  is  an  outstanding  deed  from  him  which  would 
sweep  off  the  property." 

If,  however,  Ayres  could  only  claim  under  the  protection 
extended  by  the  statute  to  subsequent  purchasers,  it  could  be 
successfully  answered  that  he  is  not  such  a  purchaser  as 
comes  within  the  meaning  of  the  statute.  It  was  only  in- 
tended for  the  protection  of  bona  fide  purchasers.  Courts  will 
not  permit  its  use  as  a  means  of  perpetrating  frauds.  If  a 
party  has  notice  of  the  unrecorded  deed,  he  can  claim  no  benefit 
from  the  failure  to  record  it.  This,  however,  is  a  mere  ques- 
tion of  fact,  with  which,  at  present,  we  have  nothing  to  do. 
But,  evidently,  only  those  who  have  paid  a  valuable  consider- 
ation can  claim  to  be  bona  fide  purchasers.  Does  the  plain- 
tiff who  purchases  at  his  own  execution  sale  and  credits  his 
bid  on  the  execution  stand  in  this  category?  It  is  held  not. 
To  conistitute  a  person  a  bona  fide  purchaser,  he  must  have 
advanced  the  consideration  for  the  purchase.  It  will  not  con- 
stitute a  bona  fide  purchaser,  that  the  creditor  bids  off  the 
premises,  and  applies  the  bid  on  his  judgment.  That  is  a 
precedent  debt,  and  the  consideration  is  not  advanced  upon 
the  faith  of  the  purchase:  Dickerson  v.  TiUinghasty  4  Paige, 
215  [25  Am.  Dec.  628];  Wright  v.  Douglass^  10  Barb.  97. 

But,  as  has  been  already  said,  creditors  as  well  as  purchasers 
are  within  the  protection  of  our  statute,  and  although  Ayres 
may  not  be  able  to  claim  its  protection  in  the  latter  character, 
bo  may  probable  be  able  to  do  so  in  the  former.  His  right  to 
flo  BO  depends  upon  the  fact  whether  he  had  notice  of  the  un- 
recorded deed  from  the  defendant  in  execution  prior  to  the 
time  when  he  can  claim  his  right  became  fixed,  to  call  the  stat- 
ute to  his  aid  for  his  security  as  a  creditor.  Actual  notice  or 
rc^'isonable  information  of  the  unrecorded  deed  is  certainly  as 
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effectual  against  creditors  as  subsequent  purchasers,  and  if 
Ayres  bad  notice  of  tbe  deed  fiK>m  Jobnson  to  Gray  when  he 
became  a  creditor,  there  is  an  end  to  his  case.  It  may,  how- 
erer,  be  important  to  consider  the  effect  of  notice  to  him  at  a 
subsequent  period.  Does  the  statute  extend  to  every  class  of 
creditors,  or  are  such  only  as  have  acquired  some  character  of 
lien  recognized  by  law  as  within  its  protection?  There  may 
be  cases  in  our  court,  without  tbe  question  having  been 
specially  adverted  to,  which  have  gone  upon  the  doctrine  of 
all  creditors  being  within  the  law,  though  if  so,  we  cannot  at 
present  call  them  to  recollection.  In  Bennett  v.  CockSy  15  Tex. 
67,  there  was  a  levy  of  execution  upon  personal  property,  and 
a  claim  interposed  to  try  the  right  of  property.  The  court 
guardedly  say:  "  It  is  manifest  that  throughout  the  proceedings 
of  the  court  below  the  defendant  was  regarded  as  a  creditor  in 
the  sense  of  the  statute."  Again:  ''If  the  defendant  be  a 
creditor  within  the  meaning  and  scope  of  this  provision  (and 
as  such  be  was  considered,  and  the  rights  of  the  parties  were 
adjudicated  upon  this  hypothesis),  the  only  question,"  etc. 
But  we  presume  there  can  be  but  little  doubt  either  in  prin- 
ciple or  authority  in  saying  that  only  such  creditors  as  have 
secured  some  character  of  lien  upon  the  land  before  notice  of 
(he  unrecorded  deed  are  within  the  protection  of  the  statute. 
The  creditor  cannot  object  to  the  sale  of  the  property  by  the 
debtor  before  his  lien  has  attached  to  it  Such  sale,  if  the  title 
is  registered,  is  conclusive  upon  the  creditor.  Why  shall  he 
complain  if  the  same  effect  is  given  to  notice  to  him  of  the 
preceding  sale  before  he  has  secured  a  lien  upon  the  property? 
The  only  consequence  to  him  of  the  failure  to  record  the  deed 
ill  such  case  is  the  additional  opportunity  which  has  been 
afforded  him  of  subjecting  the  property  to  his  debt,  by  fixing 
his  lien  upon  it  between  the  time  of  sale  and  his  getting  notice 
of  it.  It  is  sometimes  said  that  creditors  should  be  protected 
unless  they  had  notice  at  the  time  credit  was  given,  because 
the  credit  is  extended  upon  the  faith  of  the  debtor's  owning 
the  property,  if  the  title  is  then  standing  in  his  name.  But 
this  argument,  if  it  is  good  for  anything,  proves  too  much.  If 
the  principle  was  sound,  it  would  follow  from  it  that  the  credi- 
tor's right  to  satisfaction  of  his  debt  out  of  the  property  owned 
by  the  debtor  at  the  time  credit  is  given  him  is  superior  to 
the  claims  of  those  subsequently  dealing  with  him.  The  un- 
recorded deed  is  good  between  the  parties;  the  grantee  then 
has  dealt  with  the  grantor,  and  paid  the  consideration  for  the 
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land  upon  tbo  faith  of  the  effectuality  of  his  title,  and  that  it 
will  not  be  swept  from  him  by  liabilities  contracted  by  the 
grantor;  why,  then,  does  he  not  occupy  as  favorable  a  position 
as  the  general  creditor?  If  he  does,  and  we  think  it  cannot 
be  doubted,  the  record  of  his  deed  or  notice  to  the  creditor, 
before  any  specific  right  of  the  latter  has  attached  to  the  land, 
should  operate  for  his  effectual  security:  Daniel  v.  SorreUsj  9 
Ala.  436. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


ADMissiBn«mr  ov  Pabol  Evidxitob  to  OoMTBADicr  Sheriff's  Rxtubit: 
See  PraU  v.  PhilUps,  60  Am.  Dec.  162;  NeufUm  ▼.  StaU  Bank,  58  Id.  363,  and 
cases  cited  in  the  note  370.  The  return  of  an  officer  ia  generally  ooncliiaiTe 
upon  the  partieB  to  the  record  when  collaterally  called  in  question:  FdUom  t. 
Carli,  80  Id.  429,  and  note  432;  NaU  v.  Granger,  77  Id.  462,  and  note  466; 
McDonald  ▼.  Leemrighi,  77  Id.  631;  Johmm  ▼.  SUmt,  77  Id.  706.  But  a  sher- 
iff may  be  called  to  prove  that  a  recital  in  his  retnm  was  made  by  mistake  or 
inadvertence,  thongh  in  the  absence  of  frand  or  mistake  his  testimony  is  not 
admissible  to  vary  his  return:  Ehig  v.  RutaeU,  40  Tex.  131,  citing  the  princi- 
pal case. 

COHPETENCT  OF  WiTNBaS  TO  TSSfTIFr  TO  CHA&ACrEB  OF  AhOTHKR  WIT- 
NESS for  truth  and  veracity:  See  Crabtree  v.  Hagenbaugh,  79  Am.  Dea  324; 
Oilliam  v.  State,  73  Id.  161;  note  to  AUen  v.  State,  73  Id.  773-775;  the  rule  in 
Texas:  73  Id.  773. 

Proper  FoimDATioif  must  be  Lao)  beiobr  TsTBOumoasQ  EvmsNOs  ov 
OoNTRADiCTORT  STATBiiENTB:  Bobo  V.  Bryson,16  Am.  Dec  406;  noteto^Um 
V.  State,  73  Id.  762-767,  where  this  subject  u  fully  treated. 

iMFEACHma  Witness  bt  Proof  of  his  General  Moral  Ghabaoter. 
See  Long  v.  Morrison,  77  Am.  Dec  72,  and  note  77.  There  is  a  diversity  of 
opinion  upon  this  point  in  the  American  courts.  In  some  of  the  states  the  in- 
quiry  is  restricted  to  the  general  reputation  of  the  witness  for  veracity,  and 
in  others  the  inquiry  involves  the  whole  moral  character  of  the  witness: 
Oilliam  v.  State,  73  Id.  162,  and  note  citing  prior  cases.  See  also  the  note  to 
Allen  V.  State,  73  Id.  771.  In  Fletcher  v.  State,  49  Ind.  133,  it  is  held  that  in 
a  criminal  case  a  witness  cannot  be  impeached  or  sustained  by  proof  of  general 
moral  character,  and  the  principal  case  is  cited  as  authority. 

Motion  for  CoNnNUANCE  is  Addressed  to  Discretion  of  Court:  Note 
to  Stevenso)i  v.  Sherwood,  74  Am.  Dec  141, 142,  treating  this  subject  at  length. 

Release  of  Witness's  Interest  Kenders  Him  Compbtbnt:  NaUomd 
FWc  Itis.  Co.  V.  Crawi,  77  Am.  Dec  289,  and  note  295. 

Ikreoularities  in  Sheriff's  Sale  Render  Sale  not  Void,  but  Void- 
able ONLT;  and  a  bonajide  purchaser  will  take  a  good  title  unaffected  by  such 
irregularities:  SoioUa  and  Wife  v.  Harvey,  83  Am,  Dec  315,  and  note  citing 
prior  cases  316.  So  a  sheriff's  deed  cannot  be  oollaterally  impeached  for  any 
irregularity  in  his  proceedings  or  in  the  process  under  which  he  acts.  In  such 
case,  a  judgment,  execution,  levy,  and  sheriff's  deed  are  all  that  need  be 
shown:  Ware  v.  Bradford,  36  Id.  427;  Newton  v.  State  Bank,  58  Id.  363,  and 
noto  370.  The  principal  case  is  cited  to  this  effect  in  Boggess  v.  Howard,  40 
Tex.  158.     So  though  the  judgment  be  voidable,  a  purchaser  at  the  sale  may 
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acquire  a  good  title:  C^twww  ▼.  Wihan,  35  Id.  56,  citing^  the  principal  cam?. 
Biit  if  the  offioer  has  either  willfally  or  negligently  proceeded  to  sell  m  vio- 
lation of  instractionfl,  and  as  a  result  property  is  Bacrifioed,  the  parties  are 
not  withont  remedy.  By  motion  in  the  oonrt  from  which  the  execution  issued, 
with  notice  to  the  purchaser,  the  sale  may  be,  for  good  cause,  set  aside:  Owen 
y.  CUy  qfNoMuoia,  44  Id.  522,  citing  the  principal  case. 

Special  Matters  of  Defense  mat  bb  SFBCiALLr  Pleaded  in  an  action  of 
trespass  to  try  title:  Hunt  ▼.  Turner,  60  Am.  Dec.  167,  and  note  171.  The 
plea  of  not  guilty  in  actions  of  trespass  to  try  title  goes  directly  to  the  points 
in  dispute  under  the  evidence,  and  throws  upon  the  plaintiff  the  burden  of 
proving  everything  in  relation  to  these  points  that  is  necessary  to  maintain 
his  suit  and  entitle  him  to  recover:  Stroud  v.  Springfield,  28  Tex.  673;  Single- 
kary  v.  HUl,  43  Id.  590.  And  where  ihe  evidence  shows  that  the  plaintiff 
claims  land  which  is  in  possession  of  the  defendants,  and  they  deny  that  it  is 
the  same  land  as  that  described  in  the  plaintiff's  petition,  the  burden  lies  on 
the  phiintiff  to  identify  the  land  by  proof:  Siroud  v.  Springfield,  28  Id.  673. 
Under  the  plea  of  not  guilty  in  this  action,  the  defendant  may  set  up  any 
matter  of  defense  except  limitation,  or  that  which  involves  affinnative  equi- 
table relief  both  of  which  must  be  specially  pleaded:  WtiHanu  v.  BameU,  62 
Id.  132»  And  so  such  equitable  relief  as  avoiding  a  sheriff's  deed  for  irregu- 
larities in  the  sale  cannot  be  granted  except  under  special  plea:  Jtippeioe  v. 
Dwyer,  49  Id.  507.    The  foregoing  casea  cite  the  principal  case. 

JuDOMXNT  Creditobs  Purchasino  AT  THEIR  OwK  Salb  are  not  bona  fide 
purchasers  without  notice:  PeUingili  v.  Morae,  74  Am.  Dec.  747,  and  note  749; 
Stroud  V.  Cdsey,  78  Id.  556.  The  principal  case  is  cited  to  this  effect  in  Far- 
ley V.  McAUiater,  39  Tex.  603.  Thus  a  purchaser  of  land  at  a  sheriff's  sale, 
who  bought  for  the  puipose  of  securing  a  pre-existing  judgment  in  his  own 
favor,  and  who  paid  for  the  land  by  a  credit  of  his  bid  upon  the  judgment,  is 
not  a  bona  fide  purchaser  for  value,  in  legal  contemplation,  inasmuch  as  he 
parts  wi£h  no  consideratian  on  the  faith  of  his  purchase:  Orme  v.  Roberta,  33 
Id.  773.  So  a  purchaser  at  execution  sale,  who  pays  the  amount  of  his  bid 
by  crediting  the  judgment  foreclosing  a  mortgage  which  is  owned  by  his  ward, 
is  not  a  purchaser  for  value:  Deleajjine  v.  CampbeU,  52  Id.  12.  -In  Wallace  ds 
Co.  V.  CampbeU,  54  Id.  91,  however,  it  is  held  that  a  judgment  creditor  who 
purchases  at  an  execution  sale,  and  has  the  amount  of  his  bid  credited  on  the 
execution,  may  be  considered  a  bona  fide  purchaser.  But  the  transfer  of  a 
negotiable  instrument  in  consideration  of  a  pre-existing  debt  is  in  the  usual 
course  of  business,  and  is  for  a  valuable  consideration,  and  the  principal  case 
is  not  applicable  to  this  doctrine:  Blum  v.  Logins,  53  Id.  137.  The  foregoing 
cases  cite  the  principal  case. 

Effect  of  Unrecorded  Deed  ufon  Purchasers  at  Sheriff's  Sale.  — A 
purchaser  at  a  sheriff's  sale  is  a  purchaser  within  the  recording  acts:  Draper 
V.  Bryaon,  69  Am.  Dec.  483,  and  note  484;  but  if  the  deed  is  recorded  in  the 
interval  between  the  execution  sale  and  the  conveyance  by  the  sheriff,  it 
supersedes  the  sheriff's  deed:  Leger  v.  Doyle,  70  Id.  240,  and  note  246.  In 
Chrace  v.  Wade,  45  Tex.  529,  531,  the  distinction  noted  in  the  principal  case 
between  the  protection  given  by  the  registration  laws  to  creditors  and  pur* 
chasers  is  adverted  to,  and  the  court  say:  '*  We  adhere  to  and  sustain  the 
doctrine  to  be  deduced  from  the  case  of  Ayrea  v.  Duprey,  that  one  who  pur^ 
chases  at  sheriff's  sale  may  claim  protection  under  the  statute  as  a  purchaser, 
even  when  the  judgment  creditor  himself  is  not,  as  creditor,  within  its  pro- 
tection, and  vioe  veraa.  While  he  cannot  bring  himself  within  its  provisions 
in  the  charaoter  of  a  purchaser,  he»  or  others  subrogated  to  his  rights,  may 
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be  entitled  to  iti  protoetion  M  »  ereditor."  In  iVte  t.  OdI%  86  Tez.  471«  U 
WM  held  that  a  pnrchMer  at  en  exeoation  mIo^  who  has  notioa  on  the  day  of 
the  eale  of  an  oatsteading  mortgege^  ouinot  be  r^guded  aa  an  ianooent 
ehaaer;  bat  thia  caae  wae  orerraled  in  Orae$  ▼.  Wmd,  mipra.  A  bama 
pnrohaMr  withoat  notioo  from  an  heir  or  adminiatrator  takes  a  good 
notwithstanding  a  prior  nnreoorded  deed  from  the  anoestor  or  intestate:  TVqr- 
hr  ▼.  HarHmmt  47  Id.  400.  The  ereditor  oannot  object  to  the  sals  of  ^km 
property  bj  the  debtor  before  his  lien  haa  attached  to  it:  BamU  t.  Bm  i  iuff» 
81  Id.  351.    The  foregoing  cssss  cite  the  principal  caae. 

JunoMXirT  LzEH  oh  Land  ov  DsBVon  is  sabjeet  to  every  eqnity  wfaiols 
existed  against  the  land  in  the  handa  of  the  jndgment  debtor  at  the 
of  the  rendition  of  the  jndgment;  and  coorts  of  eqnity  will  protect 
equities  against  the  legal  lien,  and  will  limit  that  lien  to  the  actaal  inl 
which  the  jndgment  debtor  has  in  the  estate:  BkmbmMp  ▼.  />oa0toi^  M 
Tex.  226;  &  O.,  82  Am.  Dec  608,  and  note  612»  6ia  In  8bnmi  ▼.  OberOier, 
86  Tex.  178,  it  is  said  that  then  is  no  ccnfliot  between  ^toli»lld^lT. /)Mi9^^ 
mtpra^  and  the  principal  caae.  And  in  Qtom  ▼.  Wadt,  46  Id.  631»  atad 
mtpra^  the  coort  oordiaUy  approves  of  tlds  doctrine^  axcept  so  far  as  it  majf 
differ  from  the  prindpU  therein  maintained  and  from  the  role  oC  tha  prine^ 
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Fabmbbs'  and   Meohanios'   Bank  v.  Humphbby. 

r»  ySBMOMT,  fiftl] 

Bioiir  OF  HoLDXB  OF  pBOMXBSOsr  Note  to  Sub  tbxkiok.  —  A  promiaMxry 
note  made  for  the  pnipoee  of  nisiiig  money,  or  of  being  ezcbuiged  for 
money,  though  made  payable  to  a  particnlar  person  or  oorporation,  and 
with  the  expectation  that  it  will  be  diaooonted  by  the  payee,  may  be  dia> 
eoonted  by  any  other  person;  and  the  party  who  adyanoea  the  considera- 
tion may  hold  the  note  as  a  valid  consideration  for  the  money,  even 
against  snreties,  and  may  nse  the  name  of  the  payee  to  enforce  payment 
'    by  suit,  by  the  payee's  consent,  either  express  or  implied. 

Amoyn  of  Debt  mat  Bbino  AcnoN  fob  It  ih  AanoNOB'a  IXamm,  even 
against  his  consent  and  without  his  knowledge,  if  snch  nse  of  his  name 
is  necessary  to  enforce  pajrment  of  the  debt;  but  on  application  of  the 
nominal  plaintiff  in  snch  case,  indemnity  against  costs  would  be  required, 
and  in  de&nlt  thereof  the  proceedings  might  be  set  aside  or  stayed. 


Assumpsit  on  a  promissory  note  signed  by  the  defendants, 
and  payable  to  the  plaintiff  twenty  days  after  date.  Upon  the 
facts  appearing  in  the  case,  which  are  sufficiently  set  forth  in 
the  opinion,  the  court  rendered  judgment  for  the  amount  of  the 
note  against  both  of  the  defendants,  to  which  decision  the 
defendant  Allen  excepted. 

Oeorge  F.  Edmnnda^  for  the  defendant  Allen. 
E.  R.  Hard,  for  the  plaintiff. 

.  By  Court,  Kellogg,  J.  In  several  recent  cases  it  has  been 
settled  by  this  court  that  a  promissory  note  made  for  the  pur- 
pose of  raising  money,  or  of  being  exchanged  for  money, 
though  made  payable  to  a  particular  person  or  corporation, 
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and  with  the  expectation  that  it  will  be  discounted  by  the 
payee,  may  be  discounted  by  any  other  person;  and  that  the 
party  who  advances  the  consideration  may  hold  the  note  as  a 
valid  security  for  the  money,  even  against  sureties,  and  may 
use  the  name  of  the  payee  to  enforce  payment  by  suit,  by  the 
payee's  consent,  either  express  or  implied:  Keith  v.  Goodwin^ 
31  Vt.  268  [73  Am.  Dec.  345];  Bank  of  Montpelier  v.  Joyner, 
33  Id.  481;  Bank  of  Middlehury  v.  Bingham^  33  Id.  621;  Bank 
of  Newbury  v.  RichardSf  35  Id.  281.  These  cases  were  decided 
upon  a  full  discussion  and  consideration  of  the  rule  of  decision 
adopted  by  the  court,  and  the  rule  itself  is  quite  as  firmly  es- 
tablished as  any  legal  principle  connected  with  the  law  of  the 
subject. 

Humphrey  was  the  principal  in  the  note  in  the  present  case, 
and  Allen  was  his  surety.  When  Allen  signed  the  note  it  was 
agreed  between  him  and  Humphrey  that  before  it  should  be 
used  Humphrey  should  procure  it  to  be  signed  by  one  Noble, 
a  responsible  person,  as  co-surety,  and  that  the  note  should 
be  used  at  the  bank  to  which  it  was  made  payable, "  and  not 
otherwise."  Humphrey,  in  violation  of  this  agreement,  sold 
and  delivered  the  note  to  Silas  Whitcomb,  who  advanced  to 
Humphrey  the  full  amount  of  it  in  cash,  acting  in  entire  good 
faith,  and  without  any  notice  of  the  agreement  between  Allen 
and  Humphrey.  Does  this  agreement  in  respect  to  obtaining 
another  surety,  and  to  the  use  which  Humphrey  should  make 
of  the  note,  vary  or  affect  the  rights  which  Whitcomb  acquired 
by  the  purchase  of  the  note?  The  note  upon  its  face  was  com- 
plete and  perfect,  and  it  was  in  the  hands  of  a  party  who  was 
apparently  entitled  to  deal  with  it;  and  its  tenor,  coupled  with 
his  possession  of  it,  fairly  imported  that  it  was  made  for  the 
purpose  of  being  exchanged  for  money.  If  Humphrey  had 
taken  the  note  to  the  bank,  and  it  had  been  there  discounted, 
it  would  have  been  no  defense  to  Allen  that  Humphrey  had 
agreed  with  him  not  to  use  the  note  without  procuring  another 
surety  upon  it,  unless  the  officers  or  directors  of  the  bank  had 
notice  of  the  agreement  at  the  time  of  discounting  it. 

This  was  expressly  held  in  the  case  of  Pa^asumpsic  Bank 
V.  Oo88y  31  Vt.  315;  and  that  case  illuatrates  a  well-known 
legal  principle,  that  where  one  of  two  innocent  parties  must 
suffer  by  the  fraud  of  a  third  person,  he  who  by  trusting  such 
third  person  enabled  him  to  perpetrate  the  fraud  must  bear 
the  loss.  If  the  note  was  on  its  face  a  complete  and  perfected 
instrument,  Whitcomb  would,  in  the  absence  of  any  notice  or 
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information  of  the  agreement  between  Humphrey  and  Allen, 
have  had  the  same  right  to  purchase  this  note  of  Humphrey 
that  he  would  have  had  to  purchase  it  of  the  bank  if  it  had 
been  discounted  for  Humphrey  by  the  bank.  If  Whitcomb 
exchanged  his  money  for  the  note  in  good  faith,  his  equities 
would  be  precisely  the  same  whether  he  made  the  exchange 
with  Humphrey  or  with  the  bank,  and  the  apparent  object 
for  which  the  note  was  executed  would  be  secured  by  the  ex- 
change with  whomsoever  it  might  be  made.  It  could  make 
no  difference  to  Allen  as  a  surety  on  the  note  whether  the  note 
should  be  discounted  by  Whitcomb  in  the  first  instance,  or  be 
discounted  by  the  bank,  and  then  transferred  by  the  bank  to 
Whitcomb  for  value.  If  the  note  was  purchased  by  Whitcomb 
for  a  full  consideration  and  in  good  faith  while  current,  we 
think  that  he  is  entitled  to  enforce  every  legal  right  arising 
upon  it  which  the  bank  could  have  asserted  if  it  had  dis- 
counted the  note  under  the  same  conditions.  He  hereby  be- 
came the  real  holder  and  party  in  interest,  and  the  delivery 
of  the  note  to  him  was  an  effectual  delivery  of  it  as  well  against 
the  surety  as  against  the  principal:  Bank  of  Middlebury  v. 
Bingham^  33  Id.  634;  Bank  of  Newbury  v.  Richards^  35  Id.  281. 
It  is  claimed  by  the  surety  that  even  if  this  note  should  be 
considered  as  perfected  and  completed  for  use  when  it  was 
purchased  by  Whitcomb,  no  action  could  be  maintained  to 
enforce  payment  upon  it  without  the  consent  of  the  bank.  It 
is  conceded,  in  making  this  objection,  that  with  such  consent 
the  action  is  maintainable;  and  some  expressions  used  in 
cases  decided  in  this  court  seem  to  imply  that  such  consent, 
either  express  or  implied,  is  necessary:  Bank  of  Burlington  v. 
Beachy  1  Aiken,  62;  Bank  of  Middlebury  v.  Bingham^  38  Vt. 
633.  But  the  liability  of  the  makers  of  the  note  accrued  on 
its  purchase  by  Whitcomb,  and  on  the  delivery  of  the  note  to 
him,  and  it  is  not  dependent  upon  the  subsequent  assent  of 
the  bank.  If  there  was  any  foundation  for  this  objection,  it 
could  be  set  up  to  defeat  the  action  as  well  by  Humphrey  as 
by  Allen;  but  we  do  not  think  that  either  are  entitled  to  raise 
any  question  of  this  character.  It  is  a  familiar  rule  of  prac- 
tice that  an  assignee  of  a  debt  may  bring  an  action  for  it  in 
the  assignor's  name,  even  against  his  consent  and  without  his 
knowledge,  if  such  use  of  his  name  is  necessary  to  enforce 
payment  of  the  debt.  And  yet,  on  his  application,  an  indem* 
nity  against  costs  would  be  required,  or  the  proceedings  might 
be  set  aside  or  stayed.    Where  an  attorney  brought  an  action 
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for  a  wife  in  her  husband's  name,  for  a  trespass  in  entering  her 
house  and  taking  her  goods  (she  living  apart  from  her  hua- 
band),  without  authority  fix>m  the  latter,  the  court  refused  to 
stay  the  proceedings,  although  the  husband  joined  the  defend- 
ant in  the  application:  Chambers  v.  Dcnaldsorij  9  East,  471; 
but  the  proceedings  in  such  a  case  would  be  ordered  to  be 
stayed  until  an  indemnity  against  costs,  to  the  satisfaction  of 
the  court,  was  given  to  the  husband:  Morgan  v.  Thomas^ 
2  Car.  &  M.  888.  So  where  a  cestui  que  trust  brings  an  action 
in  the  name  of  his  trustee,  or  in  the  case  of  joint  tenants  or 
joint  contractors,  or  in  other  cases  where  a  person  is  obliged  to 
use  another's  name  in  an  action,  the  proceedings  will  uot  be 
stayed  upon  the  application  of  the  trustee,  etc.,  excepting 
temporarily,  until  he  be  indemnified  against  cosfcs.  But 
where  the  interference  of  the  court  would  prejudice  the  real 
party  in  interest  they  may  decline  to  interfere,  especially 
where  the  attorney  who  prosecutes  the  action  is  a  responsible 
person:  1  Chitty's  Archb.  Pr.,  9th  ed.,  74;  2  Id.  1300,  1301. 
The  note  upon  which  this  suit  was  brought,  not  being  negoti- 
able, could  be  sued  only  in  the  name  of  the  bank;  and  we 
regard  the  real  holder  of  that  note  as  having  the  right  to  make 
use  of  the  name  of  the  bank  in  any  necessary  suit  upon  it 
The  right  of  the  bank  to  interfere  by  refusing  its  assent  to  the 
prosecution  of  the  suit  in  its  name  ought  not  to  be  recognized 
except  upon  the  ground  of  some  possible  liability  for  costs 
arising  from  the  suit,  against  which  an  indemnity  ought  to  be 
provided;  but  the  bank  in  this  case  seeks  for  no  indemnity 
against  costs,  and  the  refusal  of  its  consent  to  the  prosecution 
of  this  suit  in  its  name  must  be  presumed  to  rest  upon  other 
reasons.  If  under  existing  circumstances  this  question  could 
not  be  raised  by  the  bank,  there  is  still  less  reason  for  its  con- 
sideration when  raised  by  the  defendants.  It  could  not  be 
claimed  that  if  the  bank  had  originally  discounted  this  note 
and  then  sold  it  to  Whitcomb,  it  could  refuse  the  use  of  its 
name  in  a  suit  upon  the  note,  if  such  a  suit  became  necessary; 
and  we  do  not  see  how  the  case  is  varied  by  the  use  of  the 
name  of  the  bank  in  this  note  without  its  knowledge.  If 
Whitcomb  had  a  right  to  purchase  the  note,  we  find  no  diffi- 
culty in  conceding  to  him  the  right  to  use  the  name  of  the 
bank  to  enforce  all  the  legal  remedies  upon  it  to  which  the 
bank  itself  would  have  been  entitled  if  it  had  originally  dis- 
counted the  note. 

Judgment  of  the  county  court  for  the  plaintiff  affirmed. 
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RioBT  ow  AauuAui  or  Kotb  to  Maintain  AonoN  Tmmxoir  in  aa8ignor*A 
name:  See  TObeUa  ▼.  Cferrish,  51  Am.  Dec  307,  and  note  310. 

AssiGRn  07  Debt,  Evidxitosd  bt  Lost  Noix,  mat  Sub  in  ms  Own 
Kamx:  L<mg  ▼.  Oondant,  61  Am.  Dec.  559. 

Right  ow  Absionzb  of  Kotb  to  Rbootxr  tebexon:  See  Cfoodrieh  ▼.  J^cy* 
noftb^  83  Am.  Deo.  240;  FoifY.  BJaekaUme,BS  Id.  246. 


Flanagan  v.  Hoyt. 

[86  Ybbmont,  665.J 

Aon  ow  Dxnrrr  abb  not  to  bb  Bboabdsd  as  Aois  of  Sheriff,  in  the 
eenae  of  either  agency  or  identity,  bnt  rather  in  the  sense  of  official  rela- 
tion and  of  responsibility  cast  by  law  npon  the  sheriff  for  the  acts  of  his 
deputy;  that  is,  for  what  the  deputy  does,  the  sheriff  is  made  responsible 
{he  same  as  if  he  had  officially  done  the  same  thing. 

Reoeiftob's  Liabilztt  to  Shebiff  fos  Pbopebtt  Taken  and  Sold  bt 
Deftttt.  —  Property  attached  by  a  sheriff,  and  receipted,  and  left  by  the 
receiptor  in  the  defendant's  possession,  was,  before  judgment,  levied  upon 
and  sold  by  the  deputy  on  an  execution  against  the  defendant,  without 
the  knowledge  or  consent  of  the  sheriff  .  Held,  that  upon  judgment  being 
recovered  in  the  first  suit  and  execution  issued,  the  receiptor  was  liable 
to  the  sheriff  in  an  action  for  the  property. 

Trover.  The  parties  mutually  agreed  to  a  statement  of 
facts,  sufficiently  appearing  in  the  opinion,  on  which  judg- 
ment was  rendered  for  the  defendant^  and  the  plaintiff  ex- 
cepted. 

E.  R.  Hard^  for  the  plaintiff. 

Levi  Underwoody  for  the  defendant. 

By  Court,  Barrett,  J.  Flanagan,  as  sheriff,  attached  the 
horses  of  Danforth  on  a  writ  against  him;  whereupon  he  and 
the  defendant  receipted  the  property  in  the  ordinary  manner, 
jointly  and  severally  agreeing  to  keep  it  free  of  charge,  and 
return  it  to  the  plaintiff  on  demand.  After  this,  and  before 
judgment  in  the  suit  on  which  the  horses  had  been  so  at- 
tached, Livock,  a  deputy  of  the  plaintiff,  on  an  execution 
against  Danforth,  levied  upon  and  sold  the  same  horses  with* 
out  the  knowledge  or  consent  of  either  the  plaintiff  or  defend- 
ant, said  horses  being  in  Danforth's  possession.  Judgment 
was  duly  obtained  in  said  first  suit,  execution  thereon  was 
duly  taken  out  and  delivered  to  the  plaintiff  as  sheriff,  and 
the  property  was  duly  demanded  of  Danforth  and  the  defend* 
ant  by  him;  but  it  was  not  then  or  ever  returned  to  him. 

The  property,  being  found  in  Danforth's  possession,  was 


676  Flanagan  v.  Hoyt.  [Vermont^ 

subject  to  be  leyied  on  the  execution  that  Livock  held,  not- 
withstanding the  prior  attachment  of  it;  and  being  bo  levied 
and  sold,  the  receiptors  must  be  liable  to  answer  upon  their 
receipt  for  the  property,  unless  the  act  of  Livock  is  to  be  re- 
garded as  the  act  of  the  plaintiff  in  such  a  sense  as  to  render 
his  taking  of  the  property  upon  said  execution  as  taken  by  the 
sheriff. 

It  is  claimed  that  all  official  acts  by  the  deputy  are  to  be 
regarded  as  done  by  the  sheriff,  to  the  same  intent,  and  to 
every  legal  effect,  as  if  done  by  the  sheriff  himself,  —  in  other 
words,  that  the  deputy  is  but  the  agent  or  instrument  by 
which  the  sheriff  acts,  and  has  no  independent  status  and 
functions.  We  are  mindful  of  what  has  been  held  and  said 
in  Johnson  v.  Edson^  2  Aiken,  299;  Davis  v.  Miller ^  1  Vt.  9; 
BUss  V.  StevenSy  4  Id.  88;  and  Ayer  v.  Jameson^  9  Id.  363;  and 
though  no  practical  inconvenience  or  injury  would  seem  likely 
to  result  from  the  view  therein  taken  and  expressed,  as  to  the 
relation  existing  between  the  sheriff  and  his  deputy,  if  con- 
fined to  cases  of  a  similar  kind,  it  still  seems  to  us  that  it 
would  have  been  as  well,  even  in  those  cases,  to  have  adopted 
a  different  view,  and  one  that  could  have  been  practically 
acted  upon  in  all  cases  without  incongruity,  and  without  re- 
sulting in  embarrassment  or  injury  in  any. 

Without  undertaking  to  overrule  the  view  expressed  in  those 
oases,  as  applied  and  acted  upon  in  them,  we  think  the  truer  and 
more  legitimate  view  is,  that  while  in  a  certain  sense  the  acts 
of  the  deputy  are  to  be  regarded  as  the  acts  of  the  sheriff,  yet 
not  in  the  sense  of  either  agency  or  identity,  but  rather  in  the 
sense  of  official  relation  and  of  responsibility  cast  by  law  upon 
the  sheriff  for  the  acts  of  his  deputy,  not  in  the  sense  that  what 
the  deputy  does  is  done  by  the  sheriff,  but  that  for  what  he 
does  the  sheriff  is  made  responsible,  the  same  as  if  he  had 
officially  done  the  same  thing. 

The  statute  and  the  court  have  always  accorded  to  deputy 
sheriffs  a  distinct  official  existence,  and  cast  upon  them  per- 
sonal duties  in  their  official  character, — duties  which  they 
personally  must  perform  without  reference  or  regard  to  the 
source  whence  they  derive  their  official  existence,  or  to  the  re- 
lation of  responsibility  which  the  sheriff  sustains  to  them. 

Having  been  invested  with  official  existence  by  the  appoint- 
ment of  the  sheriff,  while  that  continues,  deputy  sheriffs  have 
personally  just  as  distinct  and  independent  functions  in  the 
fine  of  official  duty  as  the  sheriff  hinugelf ;  and  the  idea  of 
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identity  with  the  sheriff,  or  agency  for  him,  does  not  legiti- 
mately arise  in  the  lawful  performance  of  those  duties.  It  is 
only  in  case  the  deputy  commits  some  breach  of  cfficial  duty 
that  the  idea  of  identity  is  suggested  by  the  piovisians  of  the 
statute,  and  that  does  not  necessarily  extend  beyond  the  rela- 
tion of  responsibility  which  the  sheriff  is  under  for  such  acts. 

If  a  deputy  has  taken  property  on  a  process,  it  is  well  under- 
stood that  the  same  property  may  be  further  charged  by  deliv- 
ering to  him  another  writ,  without  any  form  or  ceremony  to  be 
enacted  by  him  in  relation  to  such  property,  and  so  on,  by  the 
delivery  to  him  of  successive  writs  creating  successive  liens. 
But  it  would  hardly  be  claimed  that  the  mere  delivery  of  a 
writ  to  the  sheriff  by  some  other  creditor  of  the  owner  of  the 
property  would  charge  a  lien  by  attachment  upon  that  prop- 
erty as  against  a  creditor  who  should  subsequently  deliver  a 
writ  to  the  deputy  who  was  holding  the  property  under  such 
prior  attachments.  And  still  such  must  be  the  result  of  car- 
rying this  idea  of  identity  to  the  extent  claimed  by  the  defend- 
ant in  this  case.  Many  cases  might  be  put  which  would 
equally  illustrate  the  practical  as  well  as  the  legal  official  in- 
dividuality and  independence  of  the  deputy  sheriff. 

The  case  of  Shaw  v.  Baldynn,  33  Vt.  447,  was  decided  in  the 
county  court  upon  the  idea  of  the  identity  of  the  sheriff  and 
his  deputy,  which  is  expressed  and  adopted  in  the  cases  above 
referred  to;  and  that  the  taking  of  the  piano  by  Bliss,  as  a 
deputy  sheriff,  on  the  writ  of  replevin,  was  a  taking  by  the 
sheriff,  Baldwin;  and  so  it  constituted  no  defense  to  the  sberift 
against  his  liability  for  not  holding  it  upon  the  execution  which 
he  had  previously  levied,  and  upon  which  he  was  holding  the 
property  for  sale.  This  court  ignored  that  idea,  and  held  the 
defendant  excused. 

In  the  present  case,  it  is  conceded  that  the  act  of  the  deputy 
in  taking  and  selling  the  property  on  the  execution  that  was 
delivered  to  him  for  that  purpose  was  lawful  in  every  respect; 
that  he  was  but  discharging  a  duty  to  the  creditor  which  the 
law  imposed  upon  him,  and  was  doing  with  the  property  only 
what  it  was  the  lawful  right  of  the  creditor,  through  him  as 
an  officer  of  the  law,  to  have  done.  The  deputy  had  no  right 
to  decline  to  receive  and  execute  said  execution:  Oen.  Stats., 
c.  12,  sees.  20,  21. 

The  property  in  Danforth's  possession  was  subject,  by  the 
rules  of  law,  to  be  levied  upon  by  that  creditor  for  the  satis£ac« 
tion  of  his  judgment.    And  in  this  respect  the  defendant  has  no 
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cause  to  claim  immunity,  for  he  had  voluntarily  permitted  the 
property,  after  haying  obtained  its  control  by  receipting  for  it 
to  the  plaintiff,  to  become  subject  to  such  levy  by  permitting 
it  to  go  into  Danforth's  possession. 

The  statute  above  cited  impresses  a  pretty  distinct  individa- 
ality  upon  the  official  stattis  and  character  of  a  deputy  sherifT 
in  providing,  in  the  disjunctive,  that  "any  sheriff  or  deputy 
sheiiff  who  shall  willfully  refuse  or  neglect,  etc.,  shall  pay  a 
fine  not  exceeding  one  hundred  dollars,  and  shall  pay  to  the 
party  aggrieved  ....  all  damages  thereby  sustained,  with 
costs." 

In  our  judgment,  the  doctrine  of  the  identity  of  the  sheriff 
with  his  deputies,  or  that  they  are  merely  his  servants  and 
agents,  ought  not  to  be  carried  to  the  extent  of  holding  the  act 
of  Livock,  in  levying  said  execution,  to  be  the  act  of  the  plain- 
iff,  to  the  intent  that  its  effect  upon  the  plaintiff's  right  to  re- 
cover upon  the  receipt  is  the  same  as  if  the  plaintiff  had, 
personally,  received  and  levied  said  execution  upon  said  prop- 
erty. The  legitimate  result  of  so  holding  would  be  to  place 
sheriffs  and  their  deputies  in  a  position  that  would  compel 
them,  for  self-preservation,  to  refuse  to  part  with  the  possession 
of  property  attached  by  them  upon  the  offer  of  good  and  suffi- 
cient receipts,  or  compel  sheriffs  to  have  no  deputies. 

The  present  case  places  the  subject  in  a  strong  light.  The 
plaintiff  was  bound  to  keep  and  have  the  property  attached  by 
him,  to  respond  the  judgment  in  the  suit.  He  surrendered 
the  possession  upon  receiving  a  responsible  receipt  for  it,  ac- 
cording to  long-practiced  usage,  fully  warranted  and  sanctioned 
by  law.  The  receiptors  held  and  managed  the  property  in 
their  own  way,  and  thereby  subjected  it  to  be  taken  by  another 
creditor.  Without  any  fault  of  the  plaintiff,  and  jrithout  his 
knowledge,  it  was  so  taken  and  disposed  of  in  a  manner  pro* 
vided  by  the  law. 

His  deputy,  Livock,  committed  no  official  default  in  taking 
and  disposing  of  the  property  upon  the  execution  placed  in  his 
hands. '  If  the  plaintiff  cannot  be  permitted  to  hold  his  re- 
ceiptors, he  must  respond  for  the  property  without  any  resource 
for  indemnity;  for  his  deputy  would  not  be  answerable  to  him, 
having  only  done  his  duty  enjoined  by  the  law.  Such  a  result 
can  be  justified  only  upon  inexorable  requirements  of  law. 

This  is  but  one  of  a  series  of  cases  that  are  likely  to  occur  of 
a  similar  character,  situated  as  sheriffs  and  deputies  are  in 
different  and  remote  localities,  and  having  no  knowledge  of  the 
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processes  which  each  may  respectively  have  for  service,  or  of 
what  may  have  been  done  under  them. 

On  the  whole,  we  feel  warranted  in  holding,  and  in  this 
case,  upon  the  law  as  we  understand  it,  feel  compelled  to  hold, 
that  the  taking  of  the  property  by  Ldvock  does  not  affect  the 
right  of  the  plaintiff  and  the  liability  of  the  defendant  in  this 
suit. 

Upon  the  stipulation  which  constitutes  the  case,  we  do  not 
understand  that  any  question  can  be  made  as  to  the  propriety 
of  the  form  of  action.  If,  in  any  form  upon  the  facts  stated, 
the  plaintiff  would  be  entitled  to  recover,  we  understand  that 
be  is  to  have  judgment  in  this  action  for  the  sum  agreed. 

The  pro  forma  judgment  of  the  county  court  is  reversed,  and 
judgment  rendered  for  the  plaintiff  for  the  sum  agreed,  with 
interest  from  April  19, 1862. 

LiABnjTT  OF  Shxbhf  lOB  Aois  OF  Dbfutt:  Sm  WhUnqf  v.  BulteijUU, 
73  Am.  Deo.  684;  /9tato  ▼.  JTooi^  61  Id.  563^  and  note  06& 
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DlOLABATIOH  IB  HOT  BxifXTKBABLB  FOR  NOT  AUJUnXa  OOOmJJn  TO  Bl  Of 

WRmNO,  if  the  facts  alleged  show  a  contract  that  would  be  binding  if 
evidenced  by  a  writing.  , 

QsjicnoN  THAT  Plea  onlt  Amounts  to  General  Isbus  can  only  be 
taken  by  a  special  demurrer. 

Defense  of  Statitte  of  Frauds  mat  be  Shown  under  General  Issub^ 
or  pleaded  specially,  at  the  option  of  the  defendants 

To  Plea  of  Statute  of  Frauds  ALLEonra  that  Promibbs  Mentioned 
were  Special  Proiosbs  to  pay  the  debt  of  a  person  named,  a  replica- 
tion denying  that  the  promises  were  for  the  debt  of  such  person  is  a 
good  answer,  without  the  words,  or  any  other  person.  IDie  traFene  is 
as  broad  as  the  issue  ofifered. 

Pleading — Insuffiodcnt  Rsfligation. — A  plea  of  the  statute  of  limita- 
tions alleged  that  the  causes  of  action  did  not,  nor  did  either  of  them, 
accrue  within  six  years,  etc  A  replication  thereto  alleging  that  the 
said  causes  of  action,  or  some  of  them,  did  aoeme  within  six  years»  etc., 
was  held  to  be  defective  in  not  saying  which  accrued  within  six  yean. 

Assumpsit.   Sufficiency  of  the  pleadings.   The  opinion  statea 
the  case. 

J7.  R.  Bearddeyy  for  the  plaintiff. 

H.  B.  Smith  and  O.  F,  Edmunds^  for  the  defendant 
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By  Court,  Poland,  C.  J.  To  the  plaintiff's  declaration  the 
defendant  pleaded  the  statute  of  limitations  and  the  statute  of 
frauds,  to  both  which  pleas  the  plaintiff  replied,  and  to  these 
replications  Ladd  demurred. 

The  defendant,  Ladd,  claims,  not  only  that  the  plaintiff's 
replications  are  insufficient,  but  that  the  plaintiff's  declara- 
tion is  also  defective,  so  as  to  be  reached  by  the  demurrer. 

Two  objections  are  made  to  the  declaration:  1.  That  it 
states  no  sufficient  consideration  to  support  the  promise  de- 
clared on;  2.  That  the  promise  is  within  the  statute  of  fraudfl. 

Whether  either  of  these  objections  is  well  founded,  or  not, 
depends  mainly  upon  the  construction  to  be  given  to  the  dec- 
laration. It  is  exceedingly  difficult  from  the  declaration  to 
determine  the  real  character  of  the  transaction  between  the 
parties,  and  its  allegations  are  nearly  repugnant  to  each 
other. 

It  alleges,  in  substance,  that  Hotchkiss,  Swan,  and  Bates 
were  partners,  and  as  such  partners  owned  a  stock  of  goods. 

That  Ladd  and  Warner  formed  a  partnership  between  them- 
selves for  mercantile  business,  and  agreed  between  themselves 
that  Warner  should  purchase  this  stock  of  goods  for  the  use 
and  benefit  of  the  partnership,  but  should  execute  his  own 
note  for  them,  and  that  such  note  should  constitute  a  joint 
liability  against  the  defendants.  That  Warner,  by  the  direc- 
tion and  concurrence  of  Ladd,  did  purchase  the  goods  of 
Hotchkiss,  Swan,  and  Bates,  for  the  benefit  of  himself  and 
Ladd,  that  the  goods  were  sold  and  conveyed  to  the  defend- 
ants, and  that  Warner  executed  his  notes  to  Swan  and  Bates 
in  payment  for  the  goods.  The  declaration  then  alleges ''  that 
on  the  same  day  said  notes,  with  the  knowledge  and  consent 
of  the  said  Ladd  and  Warner,  were  delivered  to  the  plaintiff 
in  payment  for  said  goods,  who  then  held,  and  now  holds,  the 
same  as  his  own  property  absolutely,  and  thereupon  the  said 
goods  were  delivered  by  the  plaintiff  to  said  defendants,  in 
consideration  whereof,  and  especially  in  consideration  of  the 
acceptance  of  said  notes  by  the  plaintiff  as  security  for  the 
payment  of  such  goods  £fo  purchased  by  the  said  Warner  as 
aforesaid,  for  the  joint  benefit  of  the  defendants,  and  in  con- 
sideration of  the  transfer  and  delivery  of  the  same  by  the 
plaintiff  to  the  defendants,  for  which  transfer  and  delivery 
said  notes  were  given  as  aforesaid, — they,  the  said  defend- 
ants, did  then  and  there  jointly  promise  and  agree  with  the 
plaintiff  to  pay  him  the  said  sums  specified  in  said  notes 
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respectively,  as  tbey  should  eeverally  fall  due  and  become 
payable." 

The  defendant  claims  that  the  true  construction  and  mean- 
ing of  the  declaration  is,  that  the  plaintiff's  firm  sold  the  goods 
to  Warner,  and  took  his  notes  in  payment  for  the  same,  and 
that  Ladd  verbally  promised  to  pay  Warner's  notes  upon  no 
other  consideration  than  that  xxpon.  which  the  notes  were  them- 
selves based. 

If  this  be  the  meaning,  it  is  a  clear  case  of  a  collateral 
promise  within  the  statute  of  frauds,  and  doubtful  as  to  con- 
sideration, even  if  the  promise  were  in  writing. 

The  plaintiff  claims  that  the  purchase  of  the  goods  was 
really  for  the  joint  benefit  of  both  defendants,  and  that  the 
allegation  as  to  the  purchase  of  the  goods  of  the  plaintiff  and 
his  partners,  and  giving  the  notes  of  Warner  in  payment,  is  to. 
be  regarded  merely  as  a  statement  of  a  contract  or  agreement 
for  a  sale  of  the  goods,  not  perfected  by  a  delivery  of  them,  and 
that  upon  the  further  arrangement  between  the  plaintiff  and 
his  partners  that  the  notes  should  become  the  sole  property  of 
the  plaintiff,  known  and  assented  to  by  the  defendants,  the  sale 
was  perfected  between  the  plaintiff  and  the  defendants  jointiy, 
the  plaintiff  to  take  the  notes  of  Warner  as  security  merely, 
and  not  in  payment,  and  that  the  goods  were  delivered  to  the 
defendants  jointly  upon  their  joint  promise  to  pay  the  price 
of  them,  as  specified  in  Warner's  notes.  This  interpretation 
makes  it  a  clear  case  of  an  original  undertaking  by  Ladd,  and 
upon  the  most  ample  consideration.  With  some  hesitation  we 
have  concluded  that  the  declaration  may  bear  this  interpreta- 
tion, and  that  it  may  be  supported,  even  conceding  that  the 
promise  alleged  was  merely  a  verbal  one. 

The  declaration,  however,  need  not  allege  the  promise  to  be 
in  writing,  and  if  the  facts  alleged  show  a  contract  that  would 
be  binding  if  evidenced  by  a  writing,  the  declaration  is  not 
demurrable  because  it  is  not  stated  to  be  in  writing:  Brown  on 
Statute  of  Frauds,  488,  489,  and  notes;  1  Saund.  211,  note 
2,  276,  and  notes.  The  same  point  has  been  decided  by  this 
court  in  a  case  not  yet  reported. 

No  question  is  made  but  that  the  plea  of  the  statute  of  limi- 
tations is  in  proper  form,  and  is  a  good  answer  to  the  declara- 
tion. But  the  plaintiff  claims  that  the  plea  of  the  statute  of 
frauds  is  not  a  good  answer:  1.  Because  it  amounts  to  the 
general  issue;  2.  Because  no  issue  can  be  taken  upon  it,  and 
that  it  is  a  legal  absurdity  and  anomaly. 
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A  sufficient  answer  to  the  first  objection^  that  the  plea  only 
amounts  to  the  general  issue,  is  that  such  objection  can  only 
be  taken  by  a  special  demurrer:  1  Ch.  PI.  527|  528. 

The  other  ground  of  objection  to  this  plea  is  supported  bj 
the  authority  of  Doe  dem.  Beardand  ▼.  Hintj  11  Price,  475, 
where  such  a  plea  was  held  bad,  and  Baron  Wood,  who  gave 
the  opinion,  denounces  such  pleas  as  unheard  of  and  anoma- 
lous in  the  law.  His  whole  argument  is  based  upon  the  in- 
conveniences which  would  follow  by  requiring  the  plaintiff  to 
set  out  in  his  replication  the  written  contract^  which  might 
have  to  be  drawn  from  a  lengthy  correspondence,  or  from  sev- 
eral different  writings.  The  opinion  is  supported  by  no  au- 
thority whatever,  and  it  is  just  to  say  that  it  is  only  in  recent 
days  that  the  court  of  exchequer  has  come  to  be  regarded  aa 
a  court  of  high  authority  in  the  law,  even  in  England.  Its 
claim  to  consideration  was  very  much  less  even  in  Baron 
Wood's  day  than  at  the  present.  On  the  other  hand,  it  is  laid 
down  by  Mr.  Chitty  that  the  defense  of  the  statute  of  frauds 
(like  infancy  and  other  defenses  which  admit  the  making  of 
the  contract,  but  avoid  it  on  some  legal  ground)  may  be  shown 
under  the  general  issue  or  pleaded  specially,  at  the  option  of 
the  defendant:  1  Ch.  PI.  480;  and  in  a  note  he  cites  Bead  v. 
Nash,  1  Wils.  305;  Magga  v.  AmeSy  1  Moore  &  P.  294;  Sawn- 
ders  V.  Wakefield,  4  Barn.  &  Aid.  595. 

In  the  same  note  it  is  said  that  such  a  plea  was  held  good 
by  the  House  of  Lords:  King  y.Westwoody  2  Dow  &  C.  21. 

The  American  editor  also  cites  Gardner  Y.Webbery  17  Pick. 
407,  and  Myers  v.  Morse,  15  Johns.  425,  as  sustaining  the  same 
doctrine. 

Mr.  Chitty  gives  a  form  for  such  a  plea  (3  Ch.  PI.  909), 
and  in  a  note  he  says  such  plea  was  held  good  on  demurrer 
in  Maggs  v.  AmeSj  1  Moore  &  P.  294.  This  decision  was  sev- 
eral years  subsequent  to  the  case  of  Lilley  v.  Hemitty  11  Price, 
494,  in  the  exchequer,  and  must  be  regarded  as  overruling  it. 

If  the  plea  states  what  is  a  good  defense  to  the  action,  if 
true,  and  is  pleaded  in  proper  form,  it  is  impossible  for  me  to 
see  what  objection  can  be  made  to  it,  except  that  it  amounts 
to  the  general  issue  only,  and,  as  has  already  been  said,  this 
is  only  ground  for  special  demurrer. 

The  defendant  claimed  that  the  plaintiff's  replications  to 
his  pleas  are  both  defective.  The  plea  of  the  statute  of  frauds 
alleges  that  the  promises  mentioned  were  special  promises  to 
answer  for  the  debt  of  another,  to  wit,  William  K.  Warner, 
and  that  there  was  no  memorandum  in  writing  signed,  etc. 
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The  replication  alleges  that  the  promises,  etc., ''  were  not 
special  promises,  nor  were  any  of  them  for  the  debt  of  the  said 
William  K.  Warner,"  etc. 

The  objection  is,  that  the  replication  does  not  say  they  were 
not  promises  to  pay  the  debt  of  Warner,  or  any  other  person. 
It  is  said  that,  though  the  defendant's  promise  was  not  for  the 
debt  of  William  K.  Warner,  it  might  be  for  that  of  some  other 
person,  and  therefore  it  is  too  narrow  a  traverse. 

But  the  plea,  as  we  think,  had  confined  it  to  Warner's  debt, 
and  that  the  traverse  is  as  broad  as  the  issue  offered,  and  that 
the  replication  is  a  good  answer  to  the  plea.  The  plea  of  the 
statute  of  limitations  alleges  that  the  causes  of  action  men- 
tioned in  the  declaration  did  not,  nor  did  either  of  them,  ac- 
crue within  six  years,  etc. 

The  replication  alleges  that  said  causes  of  action,  or  some 
of  tliem,  did  accrue  within  six  years,  etc.  The  objection  is, 
that  the  replication  is  wholly  uncertain,  and  that  the  defend- 
aD**  could  not  know  to  which  of  several  causes  of  action  the 
replif ation  was  intended  to  apply. 

The  plaintiff,  to  support  this  replication,  relies  wholly  upon 
what  is  found  in  Lawes's  Pleading  in  Assumpsit,  548,  where 
it  is  said:  /'  If  the  defendant  pleads  that  the  several  causes  of 
action  did  not,  nor  did  either  of  them,  accrue  within  six  years, 
it  seems  that  the  plaintiff  may  reply  that  they,  or  some  of 
them,  accrued  within  that  time,  as  it  is  a  direct  affirmation  of 
the  latter  words  of  the  plea,  and  is  therefore  a  good  issue." 

The  only  case  cited  in  support  of  this*  statement  is  Scott  v. 
CharletoUj  2  Lutw.  1605.  The  cases  in  Lutwyche  have  long 
ceased  to  be  regarded  as  much  authority,  if  they  ever  were  so, 
and  the  authority  of  the  doctrine  must  rest  mainly  upon  the 
adoption  of  it  by  Mr.  Lawes,  whose  book  (though  now  but 
little  in  use)  I  have  found  generally  very  accurate  in  its  state- 
ment of  the  law. 

But  it  seems  to  us  that  this  cannot  be  regarded  as  a  direct 
affirmation  of  the  negative  words  of  the  plea. 

The  substance  of  the  plea  is,  that  none  of  the  causes  of  ac- 
tion arose  within  six  years,  that  they  were  all  barred  by  the 
statute.  The  plaintiff  replies  that  some  of  them,  without  say- 
ing which,  accrued  within  six  years. 

It  was  doubtless  admissible  for  the  plaintiff  to  confine  his 
replication  to  a  portion  only  of  his  claim,  but  he  should  have 
specified  which,  in  order  that  the  defendant  might  know  what 
to  meet  by  his  evidence. 
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It  is  said  that  the  declaratioD  disclosed  but  one  cause  ot 
action,  that  there  was  but  one  promise,  and  though  that  was 
to  pay  different  sums  at  different  times,  the  statute  would  not 
begin  to  run  till  the  first  sum  fell  due. 

But  we  do  not  so  understand  the  law,  and  even  in  the  case 
of  a  note  payable  by  installments,  the  statute  commences  rxxnr 
ning  on  the  several  installments  as  they  fall  due:  Orafton  Bank 
V.  Doe,  19  Vt.  463  [47  Am.  Dec.  697]. 

So  far  as  the  statute  of  limitations  was  concerned,  the  decla- 
ration set  out  several  different  causes  of  action,  some  of  which 
might  be  barred  by  the  statutes  and  others  not. 

One  of  the  cardinal  rules  of  pleading  which  applies  to  plead- 
ings in  every  stage  is  that  requiring  certainty.  Mr.  Chitty  says: 
^^  Another  essential  quality  of  a  replication  is  certainty;  and  it  i/» 
said  that  more  is  requisite  in  a  replication  than  a  declaration, 
though  certainty  to  a  common  intent  is  in  general  sufficient. 
Where  the  replication  is  only  to  a  part  of  the  plea,  the  part 
alluded  to  should  be  ascertained  with  certainty;  as  if  in 
assumpsit  on  several  promises,  the  defendant  has  pleaded  in- 
fancy, and  the  plaintiff  reply  that  part  of  the  goods  were  for 
necessary  .food  and  part  for  clothes,  it  is  said  to  be  insufficient 
if  he  do  not  show  what  part  was  for  the  one  and  what  part  for 
the  others":  1  Ch.  PI.  648,  649. 

The  illustration  given  by  Mr.  Chitty  seems  to  apply  forcibly 
to  this  replication,  and  we  feel  compelled  to  hold  it  defective. 
The  judgment  of  the  county  court  is  reversed,  and  judgment 
that  the  replication  to  the  plea  of  the  statute  of  limitations  is 
insufficient. 


When  Statutb  or  Fbauss  must  bb  Pxaadbd:  Wmtworth  v.  WeniworA, 
72  Am.  Deo.  V7,  and  note  102;  Odmme  y.  EndkoU,  65  Id.  4d8;  TaHOam  ▼. 
VkUs,  41  Id.  193. 

WmcN  Statute  ot  F&auss  kat  be  AvAUiSD  or  on  Hbasot g,  thofogh 
not  set  up  in  answer:  Wynn  y.  Cfarland,  68  Am.  Dec.  190. 

Statute  or  Frauds  mat  be  Taken  Adtantaqb  or  bt  Demubbxb» 
where  the  objection  appears  on  the  face  of  the  complaint:  SvoUKer  y.  jSjUm^ 
44  Am.  Dec  723;  and  BoeBoxv.  Siea^fimi,  51  Id.  142. 

C!OMPLAINT  upon  GoNTRAOT  WITHIN  STATUTE  OV  FRAUDS  NEED  NOT  AVXE 

THAT  It  was  in  Writinq:  State  y.  Woram,  40  Am.  Dec.  378;  Jamet  ▼. 
FtUerody  65  Id.  74a 

General  Refligation  Waives  Benefit  or  Statute  or  Frauds  as  a 
defense  against  an  agreement  set  up  in  the  answer:  TarlOon  y.  Vietea,  41  Am. 
Dec  19a 

Statute  or  Frauds,  when  and  bow  Pleaded.  — At  common  law,  a 
declaration  on  an  agreement  within  the  statute  of  frauds  need  not  allege  that 
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the  agreement  is  in  writing.  The  writing  is  msttor  of  proof,  and  not  of  alle- 
gation: Price  ▼.  Weaver,  13  Gray,  272;  MuUafy  ▼.  ffoldm,  123  Mass.  683; 
ElUoUr,  Jenneei,  111  Id.  29;  Waiter  ▼.  Bkhcards,  39  K.  H.  259;  OransUm  ▼. 
Smith,  6  R.  L  231;  Piercff  y.  Adams,  22  Ga.  109;  Oarrowaif  ▼.  Andereon,  1 
Humph.  61;  Burhkam  ▼.  Jfa8«ln,  64  Ala.  122;  Tottiij;  ▼.  Austen,  L.  B.  4  0.  P. 
653;  ^tr«A  ▼.  BeOoTnyi,  12  Mod.  640;  Pascal  ▼.  Richards,  50  L.  J.  Gh.  Div. 
337.  And  a  dedaralion  is  not  demnrrable,  which  sets  forth  an  agreement 
within  the  statute  of  frandB,  although  it  does  not  allege  that  the  agreement 
was  in  writing:  Price  ▼.  Weaker,  13  Gray,  272,  and  authorities  cited  in  the 
principal  case.  Thus  a  mere  promise  to  pay  the  debt  of  a  third  persoUt 
without  any  new  or  superadded  consideration  moving  to  the  promisor  from 
the  plaintiff,  is  within  the  statute  of  frauds,  and  to  be  bindhig  must  be  in 
writing  and  must  state  the  consideration;  but  it  need  not  be  alleged  in  the 
declaration  that  the  promise  is  in  writing,  and  failure  to  so  allege  does  not 
render  the  declaration  demurrable:  Echer  ▼.  Bokn,  46  Md.  278.  When  such 
contract  or  agreement  is  dedazed  upon  generally,  without  stating  whether  it 
is  in  writing  or  not,  it  will  be  presumed  to  be  in  writing  so  far  as  the  plead- 
ings are  concerned:  Cross  t.  Bverts,  28  Tex.  623;  LessSng  y.  Cwmhigham,  66 
Id.  231,  235.  The  distinction  made  by  the  authorities  is,  that  when  the  con- 
tract would  be  good  at  common  law,  without  writing,  it  is  not  necessary,  in 
suing  on  it,  to  aver  that  it  was  written,  although  unless  it  is,  a  statute  may 
declare  it  invalid.  But  if  a  statute  creates  the  liability,  or  authorized  the 
contract,  and  rendered  a  writing  essential,  then,  in  suing  on  it^  the  declara- 
tion must  aver  that  it  is  in  writing:  Brown  y.  Adams,  1  Stew.  61;  Burkham 
Y.  MasUn,  64  Ala.  122,  126;  and  see  Tomg  Men*s  €.  A.  y.  ZHifiocA,  82  Mo. 
475,  479. 

It  is  likewise  the  rule  in  code  pleading,  that  in  an  action  upon  a  contract 
required  by  the  statute  of  frauds  to  be  in  writing,  it  need  not  be  alleged  in 
the  complsdnt  or  petition  that  it  is  in  writing.  For  the  purposes  of  the  plead- 
ing this  win  be  presumed:  IMngston  v.  SmUh,  14  How.  Pr.  490;  EUSard  y. 
AusUn,  17  Barb.  141;  Marston  v.  Stoett,  66  N.  Y.  206;  Lamb  v.  Starr,  Deady, 
353;  PettU  v.  Handyn,  43  Wis.  314;  Hedges  y.  Strfmg,  3  Or.  18;  Oardner  y. 
Armstrong,  31  Mo.  535;  StoeeHand  y.  BarreU,  4  Mont.  217;  Ycmig  MeiCs  O, 
A,  Y.  Dubach,  82  Mo.  475;  Oreen  y.  Coos  Bay  Wagon  Road  Co,,  Cir.  Ct.  Or.  23 
Fed.  Rep.  71.  Thus  if  a  complaint  avers  that  a  contract  was  made  for  the 
sale  of  land,  it  is  not  necessary  to  aver  that  it  was  in  writing,  for  the  pre- 
sumption is  that  it  was  in  writing:  McDonald  v.  Mission  View  Homestead 
Assoc,  51  CaL  210;  Vassault  y.  Edwards,  43  Id.  458.  So,  although  a  statute 
requires  a  contract  for  the  payment  of  gold  coin  to  be  in  writing  to  make  it 
valid,  yet  the  complaint  need  not  allege  that  such  agreement  was  in  writing: 
Taylor  v.  Patterson,  6  Or.  121;  Russell  v.  Swf/t,  6  Id.  233.  But  the  rule  is 
otherwise  in  some  of  the  code  states.  Thus,  under  the  Code  of  Indiana^  if  a 
contract  in  writing  is  the  foundation  of  an  action,  a  copy  of  the  contract 
must  be  filed  with  the  complaint^  and  if  it  is  not  alleged  to  be  in  writing,  and 
no  such  copy  is  filed,  the  presumption  arises  that  the  contract  is  not  in  writ- 
ing, and  if  the  contract  be  such  as  is  required  by  the  statute  of  frands  to  be 
in  writing,  the  objection  may  be  taken  by  demurrer:  Harper  v.  Miller,  27 
Ind.  277;  King  v.  Enterprise  Ins.  Co.,  46  Id.  43;  and  see  Goodrich  v.  Johnson, 
66  Id.  258;  Suman  v.  Springaie,  67  Id.  116;  Foreman  v.  BeckwUh,  73  Id.  616; 
Budd  Y.  Kraus,  79  Id.  137.  So  the  code  of  Iowa  expressly  makes  it  a 
ground  of  demurrer  that  the  petition  fails  to  show  that  a  contract  was  in 
writing  when  the  law  requires  it  to  be  so  eridenoed:  Iowa  Rev.  Cod»  (1880)^ 
sec  2648,  subd.  6.    In  Kentucky,  a  petition  which  fails  to  show  a  procnise  in 
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writing  mads  by  oiia»  for  tbo  nnderteking  of  anotfaar,  is  inniflkient  to 
tain  a  Jndgment^  though  taken  hy  default:  8mUh  ▼.  Fak,  16  K  Hon.  443L 
And  it  appears  to  bo  aettled  in  this  ooontiy,  at  law  as  wall  as  in  eqnity,  that 
wheare  it  deariy  appears  on  the  Haoe  of  a  hill  or  declaration  that  an  agreo- 
ment  within  the  statute  of  fraods  is  in  parol,  the  objection  can  be  taken  by 
demunor:  See  Maeey  ▼.  OkUdmt^  2  Tenn.  Gh.  438;  WaOoer  ▼.  Xodte,  6  Oidi. 
90;  Laterenee  ▼.  Cfhaae,  64  Me.  196;  Lkin  Bcyd  etc  Co,  y.  Tenili,  13  Boah, 
463;  Thomuu  ▼.  Hammond^  47  Tex.  42;  JSTowftrd  ▼.  Brawr,  37  Ohio  8t  402; 
Randaa  ▼.  Howard,  2  Black,  686;  SladtY.  Bladt,  109  Haas.  496;  Ahrmd  ▼. 
Odkme,  118  Id.  261;  though  it  is  intimated  in  England  that  a  defenaa 
founded  on  the  statate  cannot  be  raiMd  by  demnrrer:  OaiHng  ▼.  Aig,  L.  "SL 
6  Oh.  Div.  660.  And  see  the  following  American  deoisions;  Sherwood  ▼.  Ahd- 
Um,  63  Ma  78;  Otftome  ▼.  Adioott;  6  OaL  149;  &  a,  66  Am.  Deo.  496;  Thar- 
man  t.  Steoens,  2  Daer,  609. 

The  subject  of  pleading  tha  statute  of  frauds  is  generally  discussed  with 
reference  to  the  8u£Eicienoy  of  pleas  and  answers,  as  it  is  generally  tho  de- 
fendant who  asks  the  aid  of  the  statute.    And  the  general  rule  at  common 
law  ii  declared  to  be,  that  one  who  would  avoid  the  obligation  of  a  parol  con- 
tract by  reason  of  the  statute  of  frauds  must  set  up  the  statute  and  rely  npca 
it  by  some  proper  pleading,  and  if  thui  be  not  done  he  thereby  impliedly 
waives  the  objection  that  the  contract  was  not  in  writing:  Montgomery  ▼. 
Edwards,  46  Vt.  161;  Newton  ▼.  Swaeey,  8  N.  H.  9;  Lawrence  r.  Chaae,  54 
Me.  196;  McChire  y.  Otrkh,  Sup.  Ct  IlL,  8  N.  R  Eep.  784;  l^eor  y.  ChmOeeM, 
23  m.  39;  a  di  W.  OoalCo.  y.  LiddeU,  69  Id.  639;  Fkmean y.  KemUg,  109 Id. 
198;  Irwin  y.  Dyhe,  114  Id.  302,  306.    So  by  statute  in  Massachusetts:  Mid- 
dleaex  Co.  y.  Oegood,  4  Gray,  447.    The  reason  giyen  for  the  rule  is,  that  a 
contract  within  the  statute  of  frauds  is  not  absolutely  yoid,  but  only  yoid- 
able^  at  the  election  of  the  party  against  whom  it  is  sought  to  be  enforced. 
He  may  avail  himself  of  it  or  not,  as  he  sees  fit^  and  if  he  intends  to  insist 
on  it  he  should  say  so^  dearly  and  distinctiy,  at  the  outset:  Beard  y.  Oon^ 
veree,  84  SL  612;  Latwrenee  y.  Chaaet  64  Me.  196.    But  an  exception  is  made 
to  the  rule  where  the  plaintiff  declares  only  on  the  common  counts  and  seeks 
to  recover  for  the  agreed  price  of  realty  or  any  other  consideration  for  a  con- 
tract within  the  statute  of  frauds,  in  which  case  it  is  competent  to  rely  on 
that  statute  as  a  defense  without  pleading  it^  and  advantage  may  be  taken  of 
it,  on  the  evidence,  under  the  general  issue,  since  it  cannot  be  known,  before 
the  evidence  is  heard,  that  any  contract  witiiin  the  statute  will  be  proven  or 
insisted  upon:   Taylor  v.  MerriO,  66  DL  62;  Meyere  v.  Schemp,  67  Id.  469; 
Durani  v.  Bogers,  71  Id.  121;  Beard  v.  Coneerae,  84  Id.  612;  Boston  Duck  Co. 
v.  Dewey,  6  Gray,  446;  Hunter  v.  BandaU,  62  Me.  423,  426.    In  equity  plead- 
ing, if  a  defendant  sought  to  be  charged  upon  a  contract  within  the  statate 
of  frauds  admits  the  contract  and  does  not  claim  the  benefit  of  the  statute, 
he  is  considered  as  waiving  its  protection:  See  Codne  v.  Oraham,  2  F^uge,  177| 
Ontario  Bank  v.  Boot,  3  Id.  478;  Patterson  v.  Ware,  10  Ala.  444;  Albert  v. 
Winn,  6  Md.  66;  BatteU  v.  Matot,  Sup.  Ct.  Vt,  6  Atlantic  Eep.  479;  B.  C.» 
68  Vt.  271;  Choth  v.  Jackson,  6  Ves.  12;  Bidgway  v.  Wharton,  3  De  Gex,  M. 
&  G.  677;  Heys  v.  Asttey,  4  DeGez,  J.  &  a  34;  Hon^firay  v.  FotkergiO,  L.  B. 
1  Eq.  Cas.  667.    But  even  when  the  answer  admits  the  parol  agreement^  if  it 
insists,  by  way  of  defense,  upon  the  protection  of  the  statute,  the  defense 
must  prevail  as  a  competent  bar:  LuckeU  v.  Wiliiamaon,  37  Mo.  388;  Burt  v. 
WUson,  28  OaL  682;  Bowe  v.  Teed,  16  Ves.  376;  Kine  v.  Bafft,  2  BaU  &  & 
348,    But  a  failure  to  ezprcBsly  claim  the  benefit  of  the  statute  npon  a 
verbal  oontraot  is  held  not  to  be  confined  to  the  existing  issuesi  but  Is  perm** 
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nent  xq  effect^  and  cannot  afterwards  be  set  np  as  a  defense  to  a  croes^bill  to 
enforce  the  oontraot:  BaUeU  ▼.  Matot,  Sap.  Ct  Vt.,  6  Atlantic  Rep.  479; 
8.  C,  68  Vt  271. 

In  pleading  the  statnte  of  franda  under  the  code  system  of  pleading,  the 
mlea  which  prevail  in  conrts  of  equity  have  been  generally  recognized  and 
applied.  Thus,  if  a  contract^  valid  in  form,  bnt  not  in  writing,  as  required  by 
the  statute,  is  set  out  in  the  complaint  or  petition,  and  it  does  not  there  ap> 
pear  that  it  was  not  in  writing,  unless  the  contract  is  denied  in  the  answer  or 
alleged  to  be  void  because  not  in  writing;  the  statute  furnishes  no  defense: 
Manton  v.  SweU, 66  N.  Y.  206;  Otoynn  v.  McCauley,  32  Ark.  97;  Buriv,  Wil- 
mm,  28  Cal.  632.  If  the  defendant  admits  the  contract  as  substantially  set 
out^  and  the  statute  of  frauds  is  not  pleaded  or  insisted  upon  in  the  answer, 
the  defendant  is  deemed  to  have  renounced  the  benefit  of  it:  Dt^  v.  O'DonO" 
van,  46  N.  Y.  226;  Alger  v.  Johnmm,  4  Hun,  412;  Carmar  v.  Hingtgen,  19  Neb. 
472;  S.  0.,  27  N.  W.  Rep.  443.  And  some  of  the  cases  have  held  that  the 
statute  of  frauds  is  new  matter  of  defense,  and  must  be  pleaded  by  him  who 
would  insist  upon  it^  and  if  not,  it  is  waived:  Gardner  v.  Armstronff,  31  Mo. 
535;  Dondidmm  ▼.  Newman,  9  Mo.  App.  235;  Thumtan  v.  Stevens,  2  Duer,  609. 
Thus,  in  an  action  for  the  specific  performance  of  a  contract  to  sell  lands,  it 
was  held  that  the  defendant  must  plead  the  defense  that  the  contract  was  not 
in  writing,  and  therefore  void  under  the  statute  of  frauds,  in  his  answer, 
otherwise  the  defense  is  waived:  Mayhee  v.  Moore,  Sup.  Ct.  Mo.,  2  S.  W.  Rep. 
471.  It  is  further  held  that  the  facts  relied  upon  in  defense  under  the  stat- 
ute  should  be  set  out:  Bean  v.  VaUe,  2  Mo.  126;  Dinkel  v.  Cfundelfinger,  35  Id. 
172.  The  general  rule  in  code  pleading,  however,  is,  that  the  statute  of 
frauds  may  be  relied  upon  as  a  defense  as  well  under  a  general  denial  as 
under  any  other  answer:  Amburger  v.  Marvin,  4  E.  D.  Smith,  393;  Blanch  v. 
LUtie,  10  Rep.  151  (N.  Y.  Com.  PL);  McMiUen  v.  Terrell,  23  Ind.  163;  Suman 
V.  Srrringate,  67  Id.  115;  Dixtm  v.  Dvke,  85  Id.  434,  438;  Btrchell  v.  Neaster, 
36  Ohio  St  331;  WiswellY.  Teffi,  5  Kan.  263.  The  rule  is  thus  stated:  ''If 
a  parol  agreement  within  the  statute  of  frauds  be  allied  in  the  complaint,  but 
denied  in  the  answer,  it  is  not  necessary  for  the  defendant  to  insist  on  tho 
statute  as  a  bar;  or  if  the  contract  be  admitted  in  the  answer  and  the  statute 
is  set  up  as  a  defense,  the  defendant  is  entitled  to  its  benefit  '^  Bonham  v. 
Craig,  80  N.  0.  224;  and  see  Campbell  v.  Campbell,  2  Jones  Eq.  364;  Sain  v. 
Duiin,  6  Id.  195.  And  it  is  held  that  if  an  oral  contract  only  is  alleged,  and 
the  answer  denies  it,  the  defendant  may  object  on  the  trial  to  any  evidence  of 
the  alleged  contract  which  is  not  in  writing:  Morrison  v.  Baker,  81  N.  0.  76;. 
AUeny,  Chambers,  4  Ired.  £q.  125;  Mahana  v.  Bluni,  20  Iowa,  142.  But  if 
the  statute  be  not  pleaded  in  the  court  below,  nor  objection  made  to  evidence 
on  the  trial,  because  the  contract  is  within  the  statute,  it  cannot  be  considered 
upon  appeal:  Holt  v.  Broum,  63  Iowa,  319;  S.  C,  19  N.  W.  Rep.  235;  Krqft 
V.  Oreathouse,  1  Idaho^  254.  It  has  been  held  that  where  a  defense  is  founded 
on  an  agreement  within  the  statute  of  frauds,  the  answer  must  show  that  such 
agreement  was  in  writing,  a  distinction  being  made  between  a  complaint  or 
petition  and  answer  in  this  respect:  Seinheimer  v.  Carter,  31  Ohio  St.  579, 586; 
Chicago  etc  Coal  Co,  v.  Liddell,  69  SL  639.  But  a  plea  setting  forth  a  contract 
within  the  statute  ib  held  to  be  good  on  demurrer,  although  it  does  not  aver 
that  the  contract  is  in  writing,  it  not  appearing  in  the  plea  that  it  was  not  In. 
writing:  Tncher  v.  Edwards,  7  CoL  209;  S.  0.,  3  Paa  Rep.  233. 

As  it  respects  the  form  of  a  plea  or  answer  of  the  statute  of  frauds^  it  should 
expressly  aver  that  the  contract  was  not  in  writing  as  required  by  the  stat- 
ute, and  should  answer  all  the  other  facts  not  expressly  denied:  Bean  v.  VaUs^ 
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2Mo.  126;  DinMy.  Oundel/lnger,  35 Id.  172;  Chambeny,  JToMir, 7  Irod.  Bf. 
286;  MiOery,  Ootten,6QtL  841.  And  merely  stating  in  the  answer  tha*  ib» 
contract  ia  void  in  law,  and  that  the  defendant  ia  not  bound  to  pailurm  tiia 
flone^  ia  not  sufficient  to  enable  him  to  avail  himself  of  tbe  statnte^  or  to  pot 
the  plaintiff  on  proof  of  a  contract  in  writing:  Foapetf  ▼•  Wcodwiard,  2Saiid.  Gh. 
143;  and  see  OhampUny.  Pariih,  11  Paige,  406;  Bakery.  HiMAaiffii,  16  Arik. 
822;  AieSn  y.  CZarbon,  3  K  Bion.  81. 
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[86  ▼■BXOVT,  000.1 
GXRBRAL  PbOPSBTT  IN  TSINO  ATTACHED,  PbNDIKO  SiHT  ST  WhSOB  AxXAOB* 

lODVT  I88USD,  remains  in  the  owner,  with  no  abatement  of  ri^it  ezxMp* 
what  is  operated  by  the  attachment. 
OwKSB  or  Wood  Attached  mat  MAnrrAnr  Teotsb  iob  m  Ck>inmsi03r 
by  a  third  person  pending  the  attachment^  the  properly  having  been  left 
in  the  actnal  possession  of  the  owner. 

Trover  for  180  cords  of  wood.  A  judgment  was  rendered 
in  favor  of  the  plaintiff,  and  the  defendant  excepted.  The 
opinion  states  the  material  facts. 

> 

Edgerton  and  Pavlf  for  the  defendant. 
Dewey  and  Joyce^  for  the  plaintiff. 

By  Court,  Barrbtt,  J.  The  plaintiff  owned  the  wood  in 
question.  It  was  attached  by  leaving  a  copy  in  the  town 
clerk's  ofiBce,  without  other  act  by  the  attaching  officer.  While 
the  suit  was  pending  on  which  it  had  been  attached,  the  de- 
fendant, though  expressly  forbidden  by  the  plaintiff,  drew 
away  the  wood  and  disposed  of  it. 

It  is  claimed  by  the  defendant  that  the  attachment  so 
operated  upon  the  custody  and  right  of  possession  of  the  prop- 
erty as  to  preclude  the  plaintiff  from  a  right  to  maintain  this 
action. 

It  is  unquestionable  that  the  sheriff  had  such  a  right  of  pos- 
session that  he  might  have  maintained  an  action  for  the  con- 
version of  the  property,  and  as  is  said  in  Lowry  v.  Walker^  4 
Vt.  81,  ^^  he  alone  can  maintain  an  action  for  it  for  the  benefit 
of  the  attaching  creditor." 

By  the  attachment  the  sheriff  acquires  a  special  property  by 
way  of  right  of  lien  with  a  right  of  possession  pending  the  suit 
on  which  it  was  attached,  terminating  if  the  suit  fails  with  the 
failure  of  the  suit, — continuing  if  the  suit  results  in  a  judg- 
ment for  the  plaintiff,  to  enable  it  to  be  made  to  respond  such 
judgment  in  due  course  of  lawful  proceeding.    But  pending 
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the  suit  the  general  property  remains  in  the  owner,  with  no 
abatement  of  right  except  what  is  operated  by  the  attachment: 
Johnson  v.  Edaon,  2  Aiken,  299;  Blodgett  v.  AdarnSy  24  Vt.  23. 
In  the  present  case  the  property  was  left  in  fact  in  the  posses- 
sion of  the  plaintiff,  subject,  indeed,  to  the  supervening  right 
of  the  officer,  and  so  subject  that  the  plaintiff  would  have  been 
liable  to  the  officer  for  a  conversion  of  the  property  in  cane 
the  pending  lien  had  been  perfected  by  a  judgment  and  fi 
charging  in  execution. 

But  this  does  not  so  operate  to  countervail  the  plaintiff's 
right  in  respect  to  the  property  as  general  owner  in  actual  pos- 
session, as  to  preclude  him  from  a  right  of  action  against  a 
third  person  for  a  destruction  of  the  property.  In  the  event  of 
a  failure  of  the  suit  on  which  the  property  had  been  attached, 
his  full  right  to  it  would  be  restored,  and  no  one  would  ques- 
tion his  right  to  maintain  an  action  then  for  the  conversion 
by  a  wrong-doer  pending  the  attachment.  The  most,  then,  that 
could  be  claimed  in  this  case  is,  that  the  plaintiff's  right  to 
bring  a  suit  was  suspended  during  the  pendency  of  the  attach- 
ment. 

But  we  think  this  is  not  so.  The  general  ownership  remain- 
ing all  the  while  in  the  plaintiff,  with  actual  possession,  we 
think  sufficient  to  entitle  him  to  maintain  this  action  for  the 
taking  and  using  up  of  the  property.  All  that  the  defendant 
could  ask  was  accorded  in  this  case  by  the  order  that  execu- 
tion should  not  issue  till  the  lien  of  the  attachment  should 
have  been  ended.  In  the  case  of  Blodgett  v.  AdamSy  24  Vt.  23, 
the  true  principles  and  their  application  are  clearly  stated  and 
shown,  and  therein  the  right  of  the  owner  of  property  under 
attachment  to  interfere  to  secure  its  safety  and  preservation  is 
distinctly  recognized. 

It  is  an  elementary  principle  that  either  the  general  or 
special  owner  of  goods  may  maintain  trover  for  their  conver- 
sion, subject,  however,  to  the  rule  that  a  judgment  in  favor  of 
the  one  will  bar  a  suit  by  the  other:  2  Sand.  47  c;  1  Ch.  PI.  62. 

This  rule,  we  apprehended,  would  not  exist  and  be  applica- 
ble in  all  cases,  but  only  in  those  where  the  ground  of  action 
and  recovery  covered  the  same  kind  and  extent  of  damage. 

However  this  may  be,  the  defendant  has  full  indemnity 
against  peri]  by  a  suit  in  behalf  of  the  sheriff  by  the  afore- 
said order  of  the  court  as  to  issuing  of  execution  on  this  judg* 
ment. 

The  judgment  is  affirmed. 
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TiTLB    TO   PBOPRRTT,  GsNXRAL  OB  SPECIAL,   AND   BlOHT   TO    iMUXDUXm 

FO88I88ZON,  is  neoMnry  to  sastain  trover:  Anter  ▼.  Buak^  70  Am.  Dae.  ^9^ 
ftiidnote432;  Damdmmr.  fTo/tfrofi,  83 Id.  206. 

TbOTXB  will  NOT  LeB  AOAOrST  AtTAGHZHO  OfflflBR  VOB  KlQItBOT  in  not 

taking  proper  cere  of  the  property  attached:  AbboUv,  KMbaO^  47  Am.  De& 
TOO. 

OwKiB  ov  Land  out  ow  PonuMgroN  mat  ICaintain  Tbotib  for  iiniber 
eat  thereon  by  ooe  not  In  aetaal  pooaesnon  of  the  premiaea:  Wrif^  ▼•  Omter^ 
88  Am.  Deo.  108. 

LiTT  ov  ExaoonoN  will  Bupvobt  AonoN  or  Tbovbe:  DaMmm  ▼•  Wml^ 
rfro%  88  Am.  Deo.  206^  and  note  218. 
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f87  VaBMOMT,  94.1 

Fact  that  Dobnbant  Appxabxd  bt  Attobnxt,  Aa  Shown  bt  Jumi 

Bboord,  cannot  be  trayersed  or  denied  by  him;  nor  will  he  be  permitted 
to  ahow  that  anch  attorney  had  no  anthority  to  ao  appear,  and  the  judg- 
ment will  effectoally  oonclade  him. 

Appbabancb  10&  Thosb  Dbixnbabts  only  rrpoN  Whom  Snbtzgi  had  bmmm 
Madb  ia  ahown  by  a  judgment  record  from  which  it  appears  that  tfaa 
writ  issued  against  four,  bnt  was  aenred  on  two  only,  and  proceeding  aa 
follows:  "And  at  the  same  term  comf^the  aaid  defendants,  by  their  atto^ 
ney,'*  naming  him,  and  then  continniig  to  state  the  proceedinga  to  a  final 
judgment  against  the  defendants. 

OoFiSB  or  Auditob's  Bjepobt,  and  ov  Rul:^  Citation^  and  OmoBB% 
Bbtubn  thbbeon,  are  admissible  in  evidence  in  an  action  upon  a  ja40- 
ment  rendered  upon  the  report  of  an  auditor,  as  aiding  to  explain  tfaa 
mttaning  of  the  record  when  doubtful,  but  not  to  contradict  the  record. 

Debt  upon  a  judgment  alleged  to  have  been  obtained 
against  four  defendants.  The  defendant,  Dubois,  pleaded  that 
said  judgment  was  rendered  without  any  service  of  the  writ 
upon  him,  and  that  the  record  did  not  show  that  he  appeared 
by  attorney,  etc.  At  the  trial,  the  plaintiff  introduced  in  evi- 
dence a  copy  of  the  judgment  record,  the  material  parts  of 
which  appear  in  the  opinion.  The  defendant,  Dubois,  offered 
in  evidence  certain  copies  of  papers,  also  set  out  in  the  opin- 
ion, which  were  admitted  by  the  court,  and  judgment  having 
been  rendered  in  his  favor,  the  plaintiff  excepted. 

John  Rovoelly  for  the  plaintiff. 
A.  P,  HurUon,  for  the  defendant. 

By  Court,  Poland,  C.  J.  It  is  now  well-established  law  that 
where  the  record  of  a  judgment  shows  that  the  defendant  ap- 
peared by  attorney,  such  fact  cannot  be  traversed  or  denied 
by  him,  nor  will  he  be  permitted  to  show  that  such  attorney 
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had  no  anthority  to  so  appear,  and  the  judgment  will  effecta- 
bIIj  conclude  him:  St  Albans  v.  Bwh^  4  Vt.  58  [23  Am.  Dec. 
246];  Neweomb  ▼.  Peck,  17  Id.  302  [44  Am.  Dec.  340]. 

In  this  case,  the  sole  question  is  upon  the  proper  construc- 
tion of  the  record  given  in  evidence;  does  it  show  that  the 
defendant  Dubois  did  appear  by  attorney?  The  record  incor- 
porates at  length  the  writ  and  return  of  service  thereon.  From 
this  it  appears  that  the  writ  issued  against  Lamson,  Hobart, 
Newell,  and  Dubois  as  defendants,  but  service  was  made  only 
on  Lamson  and  Hobart.  Immediately  following  the  recital 
of  the  writ  and  return  of  service  the  record  proceeds  as  fol- 
lows: ^'And  at  the  same  term  come  the  said  defendants  by 
their  attorney,  J.  P.  Eidder,"  etc.,  and  proceeds  to  state  the 
proceedings  to  a  final  judgment  against  the  defendants.  The 
defendants  are  not  named  in  the  record,  after  the  recital  or 
copy  of  the  writ  and  return.  Now,  what  is  the  fair  and  rea- 
sonable interpretation  of  the  word  ''defendants,"  taken  in 
connection  with  all  that  appears  in  the  record?  Does  it  mean 
all  the  persons  named  in  the  writ  as  defendants,  or  only  those 
upon  whom  service  had  been  made,  and  who  had  been  legally 
brought  before  the  court?  The  court  had  no  proper  jurisdic- 
tion over  those  upon  whom  its  process  had  not  been  served, 
and  could  render  no  judgment  against  them,  unless  they  vol- 
untarily waived  their  right  to  be  legally  notified  of  the  suit, 
and  submitted  to  the  jurisdiction  of  the  court,  by  appearing 
in  the  cause  either  in  person  or  by  attorney.  The  whole  power 
of  the  court  over  them  rests  upon  their  appearance,  and  there- 
fore it  seems  just  to  hold  that  the  record  should  show  clearly 
and  unequivocally  that  they  did  appear,  and  should  not  be 
assumed  upon  any  doubtful  or  questionable  construction  of 
language.  The  word  "defendants"  is  just  as  properly  appli- 
cable to  two  defendants  as  to  four. 

The  language  follows  the  writ  and  return,  which  shows  that 
two  of  the  persons  against  whom  the  writ  issued  had  been 
properly  notified  and  were  properly  before  the  court,  and  the 
others  had  not  been  notified  and  were  not  before  the  court  at 
all,  unless  they  had  volunteered  to  come  in.  In  this  condition 
of  things  it  seems  to  us  that  the  more  natural  and  reasonable 
interpretation  is  that  the  appearance  was  for  the  former  only, 
and  not  for  the  latter.  At  any  rate,  it  is  too  doubtful  and  un- 
certain to  furnish  that  positive  and  conclusive  bar  upon  those 
defendants  not  served,  which  li  created  by  the  record  of  an 
appearance  in  a  suit. 
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The  case  of  Blood  t.  CrandaU,  28  Vt.  396,  is  conceded  to  be 
the  strongest  authority  for  the  plaintiff  which  our  reports  con- 
tain.   In  that  case  the  record  showed  that  the  writ  was  served 
on  one  defendant  named  in  the  writ,  and  not  upon  the  other. 
The  record  stated  that  "  the  defendants  came  by  A  B,  their 
attorney,  and  the  defendants  confessed  that  they  ought  to 
account,  etc.,  and  it  was  considered  by  the  court  that  the 
plaintiff  recover  of  the  defendants,"  etc.    It  was  decided  by 
the  court  that  this  record  show  an  appearance  for  both  defend- 
ants,— as  well  the  one  not  served  as  the  one  who  was.     Bat 
the  use  of  the  plural  "defendants"  throughout  the   entire 
record  was  not  consistent  with  the  fact  of  the  appearance  being 
for  one  only,  and  there  being  but  two  persons  named  as  de- 
fendants in  the  entire  proceeding,  the  fair  and  reasonable  in- 
tendment was  that  the  word  "  defendants "  referred  to  both, 
and  that  the  appearance  was  for  both.     The  point  seems  to 
have  received  but  slight  consideration  in  that  case,  but  we  are 
not  prepared  to  say  it  was  not  correctly  decided.     But  the  case 
is  so  clearly  distinguishable  from  this,  that  giving  it  its  utmost 
force  it  will  not  warrant  a  holding  that  this  record  shows  un- 
equivocally and  clearly  an  appearance  for  those  defendants 
upon  whom  the  writ  had  not  been  served. 

It  appears  from  the  exceptions  that  on  the  trial  the  defend- 
ant^ Dubois,  introduced  a  duly  certified  copy  of  the  rule  to 
the  auditor,  the  citation  from  the  auditor  to  summon  the 
parties  to  appear  before  him,  and  the  service  of  it,  and  also 
the  auditor's  report.  These  papers  were  objected  to  by  the 
plaintiff,  but  admitted  in  evidence  by  the  court  But  the 
court  say  that  in  making  their  decision,  they  made  it  solely 
upon  the  record  which  the  plaintiff  had  introduced,  and  with- 
out reference  to  the  copies  of  the  papers  introduced  by  the 
defendant.  But  these  papers  are  referred  to  in  the  exceptions, 
and  sent  up  as  a  part  of  the  case.  We  do  not  see  why  they 
were  not  admissible.  Properly  they  should  be  made  a  part  ol 
the  record,  as  they  were  a  part  of  the  proceedings  which  re- 
sulted in  the  judgment,  and  though  they  were  not  incorporated 
into  the  record,  stili,  when  duly  authenticated,  we  do  not  see 
why  they  were  not  admissible,  as  a  part  of  it,  or  in  connection 
with  it. 

The  more  usual  course  is  not  to  incorporate  the  original  writ 
and  return  into  the  record,  but  to  refer  to  it  as  on  file;  but  the 
constant  practice  is  to  send  with  the  record,  and  as  a  part  of 
it,  an  exemplification  of  the  writ  and  return. 
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It  may  be  true  that  these  should  not  be  allowed  to  contra- 
dict the  record  proper,  but  they  may  be  considered  in  connec- 
tion with  it,  and  as  aiding  to  explain  the  meaning  of  the  record 
itself,  when  that  is  doubtful  or  equivocal. 

In  these  papers  Lamson  and  Hobart  alone  are  named  as 
defendants  in  the  sui£,  making  it  clear  that  the  appearance  of 
Mr.  Kidder  was  for  them  alone,  and  not  for  Newell  and  Dubois. 

But  without  this,  and  upon  the  record  alone  introduced  by 
the  plaintiff,  we  think  the  court  correctly  decided. 

Judgment  affirmed. 

AuTHORirT  ov  Attobnet  to  Appear  is  Prssumxd:  BuiUon  ▼.  Lfiford,  75 
Am.  Dec  144,  and  note  146,  folly  discnasing  the  question  whether  judgment 
obtained  by  the  unanthomed  appearance  of  attorn^  is  Toid,  voidable,  or 
oandusiye. 


BbAED   V.   MUEPHY. 

L87  Yebmomt,  99.1 
OWKKEL  OP   LaKD  IB    BkTITLED    TO    HAVE   It    SuPFOBTSD  IN    m   KaTU&AL 

Condition  by  the  land  of  his  adjoining  proprietor,  and  if  the  latter  re- 
moves such  support  to  the  injury  of  the  former  he  is  liable  for  the  dam- 
ages so  occasioned. 

Owner  op  Land  cannot  Claim  Support  or  Adjoining  Soil  for  any  artificial 
structure  he  may  erect  upon  his  land,  and  which  increases  the  lateral 
pressure. 

Party  CLAooNa  that  Error  has  been  Coiootted  upon  Trial  against 
his  legal  rights  must  make  it  appear  affirmatively  upon  the  record. 

One  mat  Prevent  in  Peaceable  Wat  Wronqpul  Violations  op  his  Righti 
by  another,  and  may  use  the  necessary  means  to  that  end,  although  snob 
means  may  work  incidental  harm  to  the  wrong-doer. 

Owner  op  Land  mat  Erect  Obotruction  thereon  to  Prevent  Inpluz 
OP  Foul  Water  from  adjoining  premises  wrongfully  permitted  by  the 
owner  of  the  latter,  even  if  it  results  in  turning  back  the  surface  water 
which  flows  naturally  from  such  premises. 

Action  on  the  case.  The  plaintiff  and  defendant  were  ad- 
joining land-owners,  and  the  action  was  for  damages  alleged 
to  have  been  caused  by  an  excavation  made  by  the  defendant 
upon  his  land  adjacent  to  that  of  the  plaintiff.  Buildings  had 
been  erected  on  the  plaintiff's  land  previous  to  the  grievance 
complained  of,  and  the  plaintiff  claimed  damages  for  the  in* 
jury  to  his  wall  and  buildings  occasioned  by  the  digging  of 
the  defendant  upon  his  adjoining  land  to  lay  the  foundation 
for  his  building.  The  plaintiff's  evidence  tended  to  show  that 
the  defendant  began  to  dig  without  notice  to  the  plaintiff,  and 
that  of  the  defendant  tended  to  show  that  he  gave  such  notice. 
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It  further  appeared  that  the  surface  water  flowed  naturally 
from  the  plaintiff's  land  onto  the  defendant's  land,  and  that 
the  plaintiff  and  his  tenants  were  in  the  habit  of  throwing 
filthy  water  from  their  kitchen,  which  flowed  down  on  the  de- 
fendant's land,  to  the  injury  of  his  well.  To  prevent  this  in- 
jury the  defendant  put  up  a  barrier  so  as  to  turn  oflT  such 
filthy  water  from  his  well,  and  thereby  caused  the  surface 
water  to  turn  off  into  a  well  of  the  plaintiff,  to  his  injury. 
The  trial  resulted  in  a  verdict  for  the  defendant,  an3  the  plain- 
tiff excepted.  Other  facts  and  the  substance  of  the  charge  to 
the  jury  appear  in  the  opinion. 

Dickey  and  Clarky  for  the  plaintiff. 
R,  McK.  Ormsby,  for  the  defendant. 

By  Court,  Poland,  C.  J.    It  is  now  well  settled  that  the 
owner  of  land  is  entitled  to  have  it  supported  and  protected 
in  its  natural  condition  by  the  land  of  his  adjoining  proprietor, 
and  that  if  such  adjoining  owner  remove  such  natural  support, 
whereby  the  soil  of  the  former  is  disturbed  or  falls  away,  he 
is  legally  liable  for  all  damage  so  occasioned.    And  we  are 
not  prepared  to  say  but  that  the  plaintiff's  counsel  are  quite 
right  in  saying  that  his  liability  in  such  case  cannot  be  made 
to  depend  upon  his  mode  of  doing  the  act,  or  whether  he 
acted  prudently  or  negligently  in  reference  to  what  would  be 
the  probable  effect  of  his  act  upon  his  neighbor's  land.    This 
view  is  supported  by  the  case  of  Humphries  v.  Brogden^  12 
Q.  B.  739,  which  is  a  very  thoroughly  considered  case,  and 
we  are  inclined  to  believe  the  current  of  decisions  will  be 
found  in  conformity  with  that,  but  we  have  not  deemed  it 
necessary  to  enter  into  any  extended  examination  of  the  cases. 

It  is  also  equally  well  settled  that  the  owner  of  land  is  not 
entitled  to  claim  the  support  of  the  adjoining  soil  for  any 
artificial  structure  he  may  erect  upon  his  land  which  increases 
the  lateral  pressure,  and  that  for  any  damages  to  such  arti< 
ficial  structure  caused  by  the  removal  of  the  natural  support 
of  the  soil  by  such  adjacent  proprietor  he  is  not  liable  unless 
he  is  guilty  of  carelessness  and  negligence  in  his  manner  of 
making  the  removal,  or  he  fails  to  give  prior  notice  thereof  to 
the  owner  of  the  structure,  so  that  he  may  take  the  necessary 
measures  for  the  protection  and  preservation  of  his  property 
from  the  consequences  of  such  act:  See  Richardson  v.  Ver- 
mont Central  R.  R.  Co.,  26  Vt.  465  [60  Am.  Dec.  283],  and 
cases  cited. 
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The  plaintiff  concedes  that  the  charge  of  the  court  to  the 
jury  was  entirely  correct,  so  far  as  related  to  any  claim  for 
damages  for  any  disturbance  or  injury  to  his  wall  or  buildings 
occasioned  by  the  digging  of  the  defendant  upon  his  adjoining 
land  to  lay  tiie  foundation  for  his  building.  This  really  was 
the  only  substantial  damage  the  plaintiff  sustained  by  the 
defendant's  act;  if  this  can  be  said  to  be  so,  and  it  seems  from 
the  exceptions  that  this  was  really  what  tiie  plaintiff  sought 
to  recover  for  upon  the  trial.  But  the  exceptions  say  that 
the  plaintiff's  evidence  tended  to  prove  that  in  consequence 
of  the  digging  by  the  defendant,  the  wall  which  supported  the 
plaintiff's  kitchen  which  stood  upon  the  line  settled  a  little, 
80  that  dirt  ran  out  from  under  it  upon  the  defendant's  land, 
and  some  of  the  dirt  which  the  plaintiff  had  piled  or  banked 
against  his  wall  on  his  own  land  ran  over  the  wall  and  fell 
upon  the  defendant's  land.  The  plaintiff  now  complains  that 
the  jury  were  not  put  to  find  upon  the  evidence,  whether  if 
the  plaintiff's  land  was  in  its  natural  condition,  without  any 
wall  or  buildings  upon  it,  the  defendant's  act  of  excavating 
would  not  have  caused  the  plaintiff's  soil  to  be  disturbed, 
and  so  that  the  plaintiff  might  be  entitled  to  recover  irrespect- 
ive of  any  question  of  notice  or  of  prudence  and  skill  in  the 
defendant's  manner  of  making  the  excavation.  But  the  case 
shows  that  the  plaintiff  had  erected  his  wall  upon  the  extreme 
verge  of  his  land,  and  upon  such  wall  had  placed  buildings. 
The  real  damage  he  was  claiming  to  recover  was  the  dam« 
age  to  his  wall  and  buildings,  and  the  fall  of  the  earth  from 
the  plaintiff's  land  under  or  over  his  wall  appears  to  have 
come  out  rather  as  part  of  his  proof  of  the  transaction  by 
which  the  structures  were  damaged  than  as  any  distinct 
ground  of  claim  of  recovery. 

The  changes  made  in  the  natural  condition  of  things,  by  the 
erection  of  the  plaintiff's  wall  and  buildings,  were  so  great 
that  it  would  be  mere  conjecture  as  to  what  effect  this  excava- 
Uon  would  have  produced  if  they  had  not  been  made. 

It  seems  perfectly  clear  that  the  dirt  which  fell  over  the 
wall  could  not  have  so  fallen  if  nothing  artificial  had  been 
placed  by  the  plaintiff  on  his  land,  because  that  earth  itself 
was  piled  or  banked  against  the  wall,  on  the  inside,  and  was 
itself  an  artificial  burden  on  the  natural  soil.  From  what  ap- 
pears in  the  case,  it  does  not  appear  that  there  was  any  fair 
ground  of  claim  that  if  there  had  been  no  increase  of  the  natu- 
ral weight  and  pressure  upon  the  soil,  on  the  plaintiff's  side  of 
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the  line,  that  what  was  done  by  the  defendant  on   his  land 
would  have  disturbed  the  plaintiffs.     But  this  was,  of  course, 
a  question  for  the  jury  to  pass  upon,  if  such  a  question  had 
been  made.     But  we  fail  to  find  in  these  exceptions  that  any 
such  point  was  made  by  the  plaintiff,  or  that  the  attention  of 
the  court  was  called  to  any  such  theory  of  claim,  or  instruc- 
tion to  the  jury  claimed  on  such  basis.    The  request  to  charge 
the  jury  upon  the  damage  to  the  soil  is  put  upon  the  same 
ground  as  the  damage  to  the  wall  and  buUdings, — that  the 
excavation  was  made  by  the  defendant  without  notice  to  the 
plaintiff.    We  caxmot  manufacture  or  imagine  errors  tor  the 
purpose  of  correcting  them.    The  party  claiming  that  an  error 
has  been  committed  upon  the  trial,  against  his  legal  rights, 
must  make  it  appear  affirmatively  upon  the  record,  and  none 
is  so  made  to  appear  in  respect  to  this  point. 

The  plaintiff  also  claims  that  the  charge  was  erroneous  aa 
to  the  stopping  of  the  surface  water  by  the  defendant,  by  put- 
ting up  boards.  The  plaintiff  claimed  that  if  the  surface 
water  naturally  falling  on  his  land  would  run  off  upon  the 
defendant's  land,  the  defendant  had  no  right  to  put  up  any 
obstruction  to  prevent  its  continuing  to  do  so. 

This  the  court  granted,  and  charged  to  be  the  law. 

The  court  also  told  the  jury  that  if  the  plaintiff  or  his  ten- 
ants persisted  in  emptying  filthy  water  from  the  plaintifiT's 
kitchen  where  it  would  run  down  on  the  defendant's  land,  and 
injure  his  well,  the  defendant  might  legally  place  an  obstruc- 
tion to  prevent  it.  The  plaintiff  does  not  question  the  sound- 
ness of  this  proposition,  and  its  eminent  justice  would  commend 
it  to  every  fair  mind.  But  the  court  further  told  the  jury  that 
if  such  an  obstruction  as  was  actually  necessary  in  order  to 
prevent  injury  to  the  defendant,  from  the  persistent  and  un- 
lawful acts  of  the  plaintiff  or  his  tenants  in  casting  filthy 
water  on  the  defendant's  premises,  did  have  the  effect  to  stop 
some  of  the  surface  water  from  running  off  the  plaintiff's  land 
upon  that  of  the  defendant,  the  defendant  would  be  liable 
therefor. 

This  is  complained  of  by  the  plaintiff.  In  his  view  the 
defendant  must  forego  all  right  to  protect  himself  from  the 
plaintiff's  unlawful  act,  and  seek  such  redress  as  he  could  get 
by  litigation,  unless  he  could  use  the  means  of  prevention  in 
such  manner  as  to  work  no  incidental  harm  to  the  plaintiff. 
We  know  of  no  such  rule  of  law  or  right.  If  the  plaintiff  or 
his  tenants  violated  the  defendant's  rights  by  turning  filthy 
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water  on  bis  premises  and  spoiling  his  well,  the  defendant 
had  the  right  by  law  in  a  peaceable  way  to  prevent  it,  and 
save  himself  from  harm  if  he  could,  and  to  use  the  necessary 
means  to  that  end. 

If  such  means  produced  some  incidental  hurt  or  damage 
to  the  plaintiff,  he  has  no  right  to  complain.  It  cannot  be 
made  chargeable  to  the  defendant,  whose  act  was  rightful;  it 
is  really  caused  by  his  own  wrongful  act,  which  made  that  of 
the  defendant  necessary. 

The  judgment  is  affirmed. 

EASEMEirr  07  Lateral  Sufpobt,  damages  for  mfringingy  eta :  Charlen  ▼. 
Bankm^  66  Am.  Dec.  642,  and  note  647»  where  the  subject  ia  folly  discnaaed; 
MdQvirt  v.  Qrard,  67  Id.  49;  Foley  v.  WyeOi,  79  Id.  771,  and  note  775;  Doto- 
UnQY,  Hennings,  83  Id.  545. 

Lower  Estatb  kust  BsoErnE  Natubal  Flow  ov  Water  from  npper 
Mtate:  Hooper  v.  Wilkinson^  77  Am.  Dec.  194;  Barrow  v.  Landry,  77  Id.  199; 
and  obatniction  to  natural  flow  may  be  removed:  Overt4m  v.  Savjyer,  62  Id. 
170;  and  see  Delahoussaye  ▼.  Judice,  7l  Id.  521,  and  note  525;  also  PennsyU 
vama  Coal  Co,  v.  Sanderson,  113  Pa.  St.  126;  S.  C,  6  Atlantic  Rep.  453. 

The  PRDiaiPAL  case  is  cited  in  On.  If,  A  D,  R.  R.  Co.  v.  Ahr,  2 
Cin.  Snpr.  Gt.  513»  as  embodying  the  principle  "that  where  two  parcels  of 
land,  belonging  to  different  owners,  lie  adjacent  to  each  other,  and  one  parcel 
lies  lower  than  the  other,  the  lower  one  owes  a  servitude  to  the  upper,  to  re- 
ceive the  water  which  naturally  runs  from  it,  provided  the  industry  of  man 
has  not  been  used  to  create  a  servitude."  The  rule  adopted  in  California  is, 
''that  when  two  parcels  of  land,  belonging  to  different  owners,  are  adjacent 
to  each  other,  and  one  is  lower  than- the  other,  and  the  surface  water  from 
the  higher  tract  has  been  accustomed,  by  a  natural  flow,  to  pass  off  over  the 
lower  tract,  the  owner  of  the  lower  tract  cannot  obstruct  this  flow  ":  O^mrn 
T.  Connor,  46  CaL  346;  S.  0.,  13  Am.  Eep.  213.  But  it  is  added,  that  this 
role  "  has  not  been  generally  followed  in  the  other  states,  except  in  so  &r  as 
it  applies  to  town  or  city  lota,*'  citing,  among  others,  the  principal  case;  and 
Wagner  v.  Long  Island  R.  R,  Co,,  5  Thomp.  &  0.  166^  nott. 


Little  v.  Sleeper. 

187  Vebmont,  106.1 
It  m  Kbobssabt  to  Validitt  of  Lett  of  EzBOorxoir  oh  Real  Estate 
that  the  execution  and  the  officer's  return  thereon  should  be  recorded  in 
the  proper  office  within  the  life  of  the  execution  and  before  the  return. 

Ejectment.  The  title  of  the  defendant  depended  upon  the 
validity  of  the  levy  of  an  execution  issued  upon  the  lands  in 
controversy  upon  a  judgment  rendered  in  his  favor.  The 
plaintiff  had  a  verdict,  and  the  defendant  excepted.  Tbt 
opinion  states  the  material  facts. 
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C  W.  Clarky  for  the  defendant. 
R,  McK.  Ormabyy  for  the  plaintiff. 

By  Court,  Piebpoint,  J.    The  principal  question  in  this  case 
18  as  to  the  validity  of  the  levy  of  the  defendant's  execution 
upon  the  land  in  controversy.    The  exceptions  show  tliat  the 
officer  levied  the  execution  upon  the  land,  took  it  with  his 
return  thereon  to  the  town  clerk's  office,  and  the  tow^n  clerk 
made  a  certificate  upon  it  that  he  had  received  it  for  record, 
but  did  not  then  record  it.    The  officer  thereupon  took  the 
execution  from  the  town  clerk's  office  and  returned  it  to  the 
office  of  the  justice  who  issued  it,  and  the  justice  subsequently 
recorded  it.    The  said  officer  afterwards,  and  within  the  life 
of  the  execution,  took  it  from  the  office  of  the  justice   and 
carried  it  to  the  town  clerk's  office  and  left  it  there  to  be 
recorded.      The  town  clerk  put  it  on  file  and  subsequently 
recorded  it;  but  the  jury  have  found,  under  the  charge  of  the 
court,  that  the  town  clerk  did  not  record  it  until  after  the 
return  day  had  passed. 

These  facts  present  the  simple  question  whether  it  is  neces- 
sary to  the  validity  of  the  levy  of  an  execution  that  the  ex- 
ecution and  the  officer's  return  thereon  should  be  recorded  in 
the  town  clerk's  office  within  the  life  of  the  execution.  The 
language  of  the  statute  is  that  '*  all  executions  extended  and 
levied  upon  real  estate,  with  the  return  of  the  officer  thereon, 
being  recorded  in  the  office  wherein  deeds  of  such  real  estate 
are  required  by  law  to  be  recorded,  and  also  returned  into  the 
office  of  the  clerk  of  the  court  or  justice  from  whom  such  ex- 
ecution issued,  and  there  recorded,  shall,  as  against  the  debtor/' 
etc. 

It  has  long  been  settled  in  this  state  that  all  that  the  statute 
requires  the  officer  making  a  levy  to  do,  or  cause  to  be  done, 
to  make  such  levy  valid,  must  be  done,  and  the  execution  and 
his  return  thereon  returned  to  the  authority  issuing  it  within 
the  life  of  the  execution.  This  principle  is  recognized  in  HaU 
V.  Hall,  5  Vt.  304;  Downer  v.  Hazen^  10  Id.  418;  Morton  v. 
Edwin,  19  Id.  77;  Rumll  v.  Brooks,  27  Id.  640;  and  Perrin  v. 
Reed,  33  Id.  62. 

Is  the  recording  of  the  execution  and  proceedings  thereon 
an  act  that  the  officer  should  cause  to  be  done  before  he  returns 
the  execution  ?  The  language  of  the  act  clearly  indicates 
that  it  is;  the  words  "being  recorded  in  the  office  wherein 
deeds  of  such  real  estate  are  by  law  required  to  be  recorded, 
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and  also  returned  into  the  office  of  the  clerk  of  the  court  or 
justice/'  etc.,  will  hardly  admit  of  any  other  construction  than 
that  the  record  in  the  town  clerk's  office  is  to  precede  the 
return,  and  if  so,  then  it  must  be  the  duty  of  the  officer  to 
cause  it  to  be  done,  as  there  is  no  other  person  that  has  any 
authority  in  the  matter.  Again,  the  record  in  the  town  clerk's 
office  must  precede  the  return,  as  after  the  return  the  execu- 
tion and  the  return  thereon  become  a  part  of  the  files  of  the 
court,  and  should  there  remain  and  be  recorded.  The  power 
of  the  officer  over  the  execution  is  at  an  end.  Neither  he  nor 
any  other  person  has  a  right  to  take  the  execution  from  the 
files  for  the  purpose  of  having  it  and  the  return  thereon  re- 
corded in  the  town  clerk's  office,  or  for  any  other  purpose. 

It  would  seem  to  have  been  the  intention  of  the  legislature, 
in  framing  the  several  enactments  on  this  subject,  that  when 
a  levy  is  completed  and  the  execution  returned  the  records  in 
the  town  clerk's  office  should  show  precisely  what  had  been 
done  changing  or  affecting  the  title,  so  that  all  might  have  no- 
tice thereof,  either  actual  er  constructive. 

In  Perrin  v.  Reedy  33  Vt.  62,  this  court  held  that  it  was  not 
necessary  that  the  execution  and  officer's  return  thereon  should 
be  recorded  in  the  office  of  the  clerk  or  magistrate  who  issued 
the  execution,  within  the  life  of  the  execution,  but  the  princi- 
ple is  fully  recognized  in  that  case,  that  the  record  in  the 
town  clerk's  office  is  to  be  made  within  the  life  of  the  execu- 
tion, and  before  the  return  thereof;  and  although  this  point 
did  not  arise  in  that  case,  the  reasoning  of  the  learned  judge 
on  the  subject  is  sound  and  satisfactory.  The  distinction  that 
exists  between  the  recording  of  the  proceeding  in  the  town 
clerk's  office  and  in  the  office  of  the  court  issuing  execution  is 
clearly  presented;  in  the  latter  case  the  causing  of  the  record 
to  be  made  is  no  part  of  the  duty  of  the  officer;  it  must  neces- 
sarily be  made  after  the  return  of  the  execution,  and  as  the 
officer  has  the  entire  life  of  the  execution  to  make  his  return 
in,  it  follows  that  in  some  cases,  if  the  record  is  made  at  all 
in  the  office  from  which  it  issued,  it  must  be  made  after  the 
life  of  the  execution  has  expired.  The  statute  indicates  no 
time  within  which  this  record  is  to  be  made,  but  we  think  the 
statute,  in  the  case  of  the  record  in  the  town  clerk's  office,  as 
well  as  the  nature  and  form  of  the  whole  proceeding,  and  the 
reason  on  which  the  requirement  is  based,  all  indicate  most 
clearly  that  the  record  is  to  be  made  within  the  life  of  the 
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execution  and  before  the  retom,  and  if  not  bo  made  the  levy 
is  void. 
Judgment  of  the  county  court  affirmed. 

When  Levy  on  Land  will  bb  Vom  voa  UNCKBTAnvrr  ov  DxsOBiFTBni: 
Porter  ▼.  Byrne,  71  Am.  Dec.  305,  and  note*S08. 

EFTBcrr  OF  Absence  of  or  Irreoitla&ities  in  Bjetubn  on  Bzboution: 
Hamblen  v.  Hamblen,  69  Am.  Dec.  358,  aad  note  362;  Symonds  v.  HarriM,  81 
(d.  553. 

Statutory  Provisions  as  to  Lew  are  Directort  Genvrailt*  aad  nol 
iiandatory:  SrnUh  v.  RomdaU,  65  Am.  Dec.  475,  and  note  480. 

To  Constitute  Valid  Lbyt  on  Personal  Propertt,  the  Isvy  ahoold  be 
indorsed  on  the  ezecation  in  its  lifetime,  and  should  be  distinct  and  specifio: 
Davidwn  ▼.  Waldron,  83  Am.  Dec  206,  and  note  214. 


MoCrillis  V.  Carlton. 

l87'VBaMONT,  1S9.J 

Vendee  cannot  Kesoind  Contbact  Induced  bt  Fraub^  avisb  Dmroeora 
07  Pbofebtt,  by  offering  to  restore  what  he  received  for  it^  althoogh  he 
disposed  of  the  property  before  the  discovery  of  the  frand.  His  remedy 
it  an  action  for  damages,  or  a  reduction  from  the  contract  price  to  the 
same  extent,  if  that  is  yet  unpaid. 

AssuBCPSiT  for  goods  sold  and  delivered.  The  plaintiff  sold 
the  defendant  a  quantity  of  butter,  for  which  the  former  was 
to  receive  his  pay,  with  interest,  by  a  fixed  date,  and  as  much 
sooner  as  the  latter  should  receive  the  money,  from  time  to 
time,  out  of  the  proceeds  of  sales  made  by  him.  It  appeared 
there  was  a  loss  on  the  butter  from  the  contract  price  agreed 
on,  which  the  defendant  refused  to  pay,  and  the  plaintiff 
claimed  to  recover  this  balance.  The  defendant  claimed  that 
the  loss  on  the  sale  of  the  butter  was  all  occasioned  by  the 
fraudulent  representations  of  the  plaintiff  as  to  the  state  of  tho 
market  or  price  of  butter  at  the  time  of  entering  into  the  con- 
tract  for  its  purchase.  He  also  introduced  evidence  tending 
to  prove  that  a  portion  of  the  butter  was  of  inferior  quality. 
Other  facts,  with  the  requests  of  the  defendant  to  the  court, 
and  the  charge  in  respect  thereto,  appear  in  the  opinion.  The 
verdict  was  in  favor  of  the  plaintiff. 

Wing^  Lundj  and  Taylor,  for  the  defendant. 

P.  DiUinghamy  for  the  plaintiff. 

By  Court,  Poland,  J.  The  exceptions  taken  to  the  leave 
given  the  plaintiff  to  file  new  counts  is  not  now  insisted  on. 


\ 
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That  part  of  the  defense  growing  out  of  the  alleged  mis- 
representation by  the  plaintiff  of  the  quality  of  the  butter  sold 
is  also  disposed  of,  as  no  exception  was  taken  to  the  instruc- 
tions given  the  jury  upon  that  branch  of  the  defense. 

The  remaining  questions  grow  out  of  the  alleged  false  repre- 
sentations of  the  plaintiff  as  to  the  state  of  the  market  for 
batter  in  Boston  at  the  time  of  the  trade,  and  the  future  pros- 
pect of  the  market. 

The  court  charged  that  the  plaintiff  was  not  bound  to  dis- 
close to  the  defendant  his  knowledge  of  the  state  of  the 
market;  that  in  respect  to  that  each  party  must  look  out  for 
himself. 

It  is  hardly  claimed  that  in  this  respect  the  court  committed 
any  error,  and  in  resi>ect  to  the  sale  of  marketable  commodi- 
ties, such  has  always  been  understood  to  be  the  rule,  and 
seems  to  have  been  sanctioned  by  this  court  in  Paddock  v. 
Strobridgey  29  Vt.  470.  The  court  did  charge  that  if  the  plain- 
tiff knowingly  misrepresented  the  existing  state  of  the  market 
to  the  defendant,  and  that  the  defendant  relied  upon  his  rep- 
resentations, and  was  thereby  deceived  to  his  prejudice,  it 
would  not  render  the  contract  void  so  as  to  preclude  any 
recovery,  but  would  entitle  the  defendant  to  claim  a  deduction 
from  the  contract  price  to  the  extent  of  the  damages  he  sus- 
tained by  reason  of  such  misrepresentation. 

The  main  objection  made  by  the  defendant  to  this  part  of 
the  charge  is,  that  the  court  did  not  comply  with  his  request, 
and  charge  that  such  fraudulent  misrepresentation  entitled 
him,  at  his  election,  to  avoid  the  contract. 

But  the  charge  of  the  court,  and  their  neglect  to  charge  as 
requested,  must  be  looked  at  in  reference  to  the  state  of  facts 
before  the  court.  The  principle  is  undoubted,  that  where  a 
contract  is  induced  by  misrepresentation  and  &aud,  the  party 
who  has  been  defrauded  may,  upon  discovering  the  fraud,  re- 
scind the  contract,  and  thereby  relieve  himself  from  obligation 
to  perform  it,  although  a  mere  breach  of  warranty  without 
fraud  would  not  entitle  him  to  do  so.  But  the  difficulty  in 
the  present  case  is,  that  the  facts  were  not  such  as  to  entitle 
the  defendant  to  claim  any  such  charge.  The  defendant  never 
did  rescind  the  contract,  or  offer  to  rescind  it,  and  had  before 
suit  was  brought  actually  disposed  of  the  entire  property  pur- 
chased of  the  plaintiff,  and  put  it  wholly  out  of  his  power  to 
rescind.  In  such  case,  the  defendant,  having  put  it  out  of  his 
power  to  restore  to  the  plaintiff  what  he  has  by  virtue  of  the 
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contract,  muBt  rely  upon  the  remedies  which  the  law  leserreB 
for  him,  either  by  a  separate  action  for  the  fraud,  or  by  claim* 
ing  a  reduction  firom  the  contract  price  to  the  extent  to  which 
be  has  been  a  sufferer  by  the  fraud. 

It  has  been  held  in  some  cases,  that  although  the  purchaser 
may  have  made  some  partial  change  or  disposition  of  the  pur- 
chased article  before  discovering  the  fraud,  this  would  not  de- 
prive him  of  the  right  to  rescind,  provided  he  was  able  to 
restore  substantially  what  he  received  by  the  purchase,  and 
offered  to  do  so  immediately  on  discovering  the  fraud.  Bat  no 
case  has  been  brought  to  our  attention,  and  we  know  of  none, 
where  it  has  ever  been*  held  that  where  the  purchaser  had 
wholly  disposed  of  the  purchased  property,  either  for  money 
or  anything  else,  before  discovering  the  fraud,  that  he  could 
rescind  by  offering  to  restore  what  he  had  received  for  it.  He 
has  then  received  the  full  benefit  of  the  contract,  and  the  avails 
of  his  purchase,  and  if  these  were  less  than  he  had  the  right 
to  expect,  and  the  loss  was  occasioned  by  actionable  fraud  <m 
the  part  of  the  vendor,  the  law  furnishes  an  adequate  remedy 
by  an  action  for  the  damage,  or  by  a  deduction  from  the  con- 
tract price  to  the  same  extent,  if  that  is  yet  unpaid. 

In  the  present  case,  the  defendant  claimed  that  the  loss  be 
suffered  on  the  sale  of  the  butter,  between  the  price  he  agreed 
to  pay  the  plaintiff  for  it  and  what  he  received  in  market  for 
it,  was  all  occasioned  through  the  fraud  of  the  plaintiff. 

If  his  evidence  established  this,  then,  under  the  charge  of 
the  court  the  jury  should  have  given  the  defendant  a  verdict^ 
and  the  error  by  which  the  defendant  suffered  was  not  in  the 
court,  but  in  the  jury,  and  is  beyond  our  power  to  correct 

But  the  reasonable  supposition  is,  that  the  evidence  did  not 
prove  as  much  as  the  defendant  claimed. 

The  court  also  charged  that  what  the  plaintiff  said  to  the 
defendant  as  to  the  future  prospect  of  the  market  for  butter 
was  necessarily,  and  upon  its  face,  but  the  expression  of  opin- 
ion or  judgment,  and  was  not  such  a  misrepresentation  as 
would  entitle  the  purchaser  to  avoid  a  sale,  or  maintain  the 
action. 

If  the  representation  was  of  the  existence  of  particular  facts, 
in  their  nature  calculated  to  affect  the  future  state  of  the 
market,  and  were  false,  and  known  to  be  so  by  the  seller,  and 
the  purchaser  was  thereby  deceived  and  defrauded,  I  should 
think  they  amounted  to  an  actionable  fraud.  But  such  does 
not  appear  to  have  been  the  representation  of  the  plaintiff. 
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It  did  not  appear  but  that  the  plaintiff  honestly  believed  all 
he  stated  in  relation  to  the  prospective  improvement  of  the 
market  for  butter;  nor  was  there  any  evidence  but  that  the 
plaintiff  was  advised  by  butter  dealers  as  he  represented  to  tho 
defendant.  Upon  the  state  of  evidence  presented  by  the  case, 
we  think  the  court  gave  the  defendant  all  legal  opportunity  to 
make  his  defense  successful,  so  that  he  has  nothing  to  com* 
plain  of  which  is  in  our  power  to  remedy. 

Judgment  affirmed. 

SuBJXOT  07  Rsaoiasxov  ov  Comtraot  ia  f ally  diacnimfid  in  note  to  BryaM 
ir.  lAurgh,  74  Am.  Deo.  S67.  That  party  resoinding  mnit  do  eqiiity»  m« 
KifM$r.  MuAaei,  80 Id.  269,  note  268. 


Austin  v.  Bailby. 

[87  VlBMOMT,  219.J 

Hint,  UPON  Dbath  ov  Angistob,  has  Vbotkd  iKTEBKrr  nr  Bbtai%  which 

he  may  immediately  conyey  by  deed,  and  his  grantee  holds  the  land,  at 

the  heir  did,  sabject  to  the  administrator's  lien. 
In  Vxrmont,  Hkir  mat  Maditain  Ejectment  when  snch  period  has  elapsed 

after  administration  was  granted  npon  the  estate  as  is  sufficient  to  raise 

the  presumption  that  the  time  for  payment  of  debts  has  expired,  and  the 

administrator's  lien  has  been  satisfied. 
Possession  will  not  be  Deemed  to  be  Wrongful,  and  in  the  absence  of 

all  proof,  will  be  attributed  to  a  lawful  origin. 
Title  Acquired  by  Fitteen  Years'  Adverse  Possession  is  as  good  as 

though  by  deed,  and  cannot  pass  by  mere  verbal  surrender. 
Where  Rights  ov  Both  Parties  Stand  upon  Mere  Possession,  not  yet 

ripened  into  a  perfect  title,  he  who  has  the  prior  possession  has  tho  best 

right;  but  if  he  abandon  and  surrender  it  to  the  adverse  party,  he  cannot 

afterward  set  it  up. 

Ejectment.  The  plaintiff  claimed  to  have  bid  off  the  lot 
in  controversy  at  a  tax  sale  in  1845,  and  testified  that  he  re- 
ceived a  deed  of  it  in  1846,  and  afterwards  exercised  acts  of 
ownership  over  it;  that  in  1848,  one  Elisha  Webster  entered 
into  possession,  claiming  to  have  paid  the  tax  and  to  have  a 
receipt  therefor;  and  that  he  and  Webster  agreed  that  the  lat- 
ter should  remain  in  possession  the  rest  of  the  season,  and  if 
he  did  not  produce  a  receipt  he  should  quit,  which  he  did  in 
the  fall  without  producing  the  receipt.  He  further  testified 
that,  after  Webster  left  in  1848,  he  himself  took  possession, 
and  exercised  acts  of  ownership  down  to  1860,  when  he  deeded 
the  lot  to  one  Amy,  who  entered  thereon  and  resided  until 
1862,  when  he  sold  and   reconveyed  to  the  plaintiff;  that 
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after  Amy  removed,  the  defendants  entered,  and   have  con- 
tinued to  hold  possession.    The  plaintifif  did  not  produce  any 
deed  of  the  lot,  testifying  that  it  was  never  recorded,  and  was 
burned  in  1859,  when  his  house  was  destroyed  by  fire.     But 
he  claimed  that  he  had  derived  good  title  by  an  adverse  pos- 
session from  the  fall  of  1846  to  the  spring  of  1862,  when  the 
defendants  entered.    The  latter  traced  title  to  the  lot  finom 
1809  down  to  the  conveyance  to  E.  P.  Bailey,  one  of  the  de- 
fendants, in  1862,  and  introduced  evidence  tending  to  prove 
that  one  Oamsby  became  the  owner  of  the  lot  and  entered 
thereon  as  early  as  1823,  and  there  resided  until   his  death, 
about  1831  or  1832;  that  Solomon  Heaton  then  became  the 
owner,  and  occupied  till  his  death  in  1835,  and  that  after  his 
decease  his  widow  and  family  occupied  till  1839;  and  that 
Gamsby  and  the  Heatons  held  uninterrupted  possession  for  a 
period  of  more  than  fifteen  years.    It  did  not  appear  that  any 
one  was  in  actual  occupancy  after  the  Heatons  till  1844  or 
1845,  when  Elisha  Webster  entered  under  a  deed  from  one 
Chandler,  who  was  assignee  of  H.  G.  Heaton,  son  of  Solomon 
Heaton.    Alva  Heaton,  the  last  of  the  Heatons  to  hold  title 
to  the  lot,  and  who  conveyed  to  Elisha  Webster  in  1861,  was 
a  son  of  King  Heaton,  who  died  in  1854.    It  was  shown  tliat 
administration  was  granted  upon  King  Heaton's  estate  in 
1854,  but  it  did  not  appear  that  his  administrator  had  ever 
asserted  any  right  or  claim  to  the  land.    The  deed  of  the  land 
from  Webster  to  one  Congdon,  dated  1861,  and  the  deed  firom 
Congdon  to  the  defendant  E.  F.  Bailey,  dated  1862,  were  in- 
troduced.   Other  facts  appear  in  the  opinion.    The  verdiof 
was  for  the  defendants. 

0.  N.  Dale  and  J.  Ross,  for  the  defendants. 
H,  Heywoody  for  the  plaintiff. 

By  Court,  Aldis,  J.  The  heir,  upon  the  death  of  the  ances- 
tor, has  a  vested  interest  in  the  estate,  which  he  may  imme- 
diately convey  by  deed:  Hubbard  v.  Ricart,  3  Vt.  207  [23 
Am.  Dec.  198];  Hyde  v.  Barney,  17  Id.  280  [44  Am.  Dec. 
335].  The  grantee  by  the  deed  gets  the  title  of  the  heir  and 
stands  in  his  place.  He  holds  the  land  as  the  heir  did,  subject 
to  the  lien  (if  any)  of  the  administrator.  To  protect  this  lien, 
the  statute  provides  (Gen.  Stats.,  p.  391,  sec.  14),  that  when 
an  administrator  shall  be  appointed  and  assume  the  trust  no 
action  of  ejectment  shall  be  maintained  by  any  heir  until, — 
1 ,  There  shall  be  a  decree  of  the  probate  assigning  such 
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lands  to  such  heir;  or  2.  The  time  allowed  for  paying  debts 
shall  have  expired;  or  3.  The  administrator  shall  voluntarily 
surrender  possession  to  the  heir. 

In  this  case  the  title  (as  the  jury  must  have  found)  became 
vested  in  the  Heatons.  King  Heaton,  who  thus  was  the  owner 
of  a  part  of  the  land,  died  in  1854,  leaving  several  heirs.  One 
of  them,  Alva,  deeded  the  land  to  Webster,  under  whom  the 
defendant  claims.  The  interest  of  the  heir  thus  passed  to  the 
defendant. 

The  defendant,  E.  F.  Bailey,  being  in  possession,  sets  up 
his  title  derived  from  Alva  Heaton.  The  plaintiff  shows  that 
Elng  Heaton,  the  father  of  Alva,  died  in  1854,  and  that  an 
administrator  of  his  estate  was  appointed;  but  nothing  further 
was  shown,  and  it  did  not  appear  that  the  administrator  had 
ever  asserted  any  right  or  claim  to  the  lot. 

Upon  this  single  fact,  that  administration  of  King  Heaton's 
estate  was  granted  in  1854,  the  plaintiff  claims  that  the  de- 
fendant cannot  set  up  his  title  derived  from  Alva  Heaton. 
This  goes  upon  the  ground  that  he  cannot  sue  in  ejectmenti 
and  if  so,  cannot  defend  in  ejectment  by  setting  up  that  title 
upon  which  he  could  not  sue.  Without  stopping  to  consider 
whether  this  conclusion  is  legally  derived  from  the  premiseSi 
it  is  sufficient  that  we  hold  that  upon  the  facts  stated  he 
would  not  be  precluded  from  suing  in  ejectment. 

1.  The  defendant,  E.  F.  Bailey,  was  in  possession  of  the 
premises  when  the  plaintiff  brought  this  suit.  There  is  noth* 
ing  to  show  that  he  was  not  in  possession  by  the  consent — 
"the  voluntary  surrender" — of  the  administrator.  Possession 
will  not  be  presumed  to  be  wrongful;  but  on  the  contrary,  in 
the  absence  of  all  proof,  will  be  attributed  to  a  lawful  origin. 

2.  The  statute  provides  (Gen.  Stats.,  p.  404,  sec.  29)  that 
the  time  to  be  allowed  by  the  probate  court  for  the  payment 
of  debts  shall  not  in  the  first  instance  exceed  one  year  from 
the  time  of  granting  letters  of  administration.  Without  proof 
we  cannot  assume  that  the  probate  court  either  exceeded  the 
law  or  extended  the  time. 

Here  nine  years  have  passed  since  the  granting  of  letters  of 
administration,  so  it  may  well  be  presumed  that  the  time  al- 
lowed for  paying  debts  has  expired.  The  period  to  which  the 
probate  court  can  extend  the  time  for  paying  debts  may  not 
exceed  three  years  and  six  months:  Oen.  Stats.,  sees.  29-31. 

In  the  case  of  Hubbard  v.  Ricart,  3  Vt.  207  [23  Am.  Dec. 
198],  the  court  held  that  the  grantees  of  the  heirs  could  sue 
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in  ejectment  within  two  years  after  the  granting  of  adminstra- 
tion.  There  having  been  no  interference  by  the  administra- 
tion, his  lien  was  presumed  satisfied  after  a  lapse  of  two  years. 
In  that  case,  as  in  this,  the  party  denying  the  right  of  the 
heir's  grantee  to  the  land  was  a  stranger  to  the  title.  If  it 
were  the  administrator  or  a  creditor  of  the  estate  that  denied 
the  right  of  the  heir,  the  court  would  perhaps  have  more  hesi- 
tation in  presuming  the  lien  of  the  administrator  satisfied. 

2.  The  entry  of  Webster  and  his  occupancy  of  the  lot  in 
1848  was  in  his  own  right,  and  under  a  claim  of  title.  It  con- 
tinued through  the  season,  and  excluded  the  plaintifll  This 
was  clearly  an  interruptiou  of  the  plaintiff's  possession. 

The  adverse  possession  which  gives  title  must  be  continuous 
for  fifteen  years. 

It  is  urged  that  Webster's  possession  in  1848  was  by  agree- 
ment with  the  plaintiff,  and  virtually  in  subjection   to  the 
plaintiff's  title.    But  the  plaintiff's  testimony,  even,  does  not 
sustain  this  view.    He  says  Webster  claimed  that  he  had  paid 
the  tax  upon  which  the  plaintiff  claimed  he  had  bid  the  lot  off 
at  the  tax  sale.    Thus  their  claims  were  hostile.    They  then 
agreed  that  Webster  should  remain  in  possession  the  rest  of 
the  season,  and  if  he  did  not  produce  his  receipt  for  the  pay- 
ment of  the  tax  he  was  to  quit  the  premises  at  the  end  of  the 
season.    In  the  fall,  he  quit  without  producing  the  receipt. 

This  agreement  and  Webster's  failure  to  produce  the  receipt 
(which  upon  this  point  we  assume  to  have  been  as  the  plaintiff 
testified)  shows  that  Webster's  possession  was  without  right, 
but  not  that  it  was  in  subjection  to  the  plaintiff's  title.  There 
is  no  agreement  to  hold  under  the  plaintiff,  no  payment  of 
rent  in  any  form,  no  recognition  of  his  right;  on  the  contrary, 
there  is  persistency  in  the  hostile  claim  till  the  end  of  the 
season.  During  this  period,  the  plaintiff  was  out  of  possession, 
and  by  his  own  agreement  was  to  remain  out  till  fall. 

The  court  properly  held  that  this  interruption  broke  the  con- 
tinuity of  the  plaintiff's  adverse  possession,  so  that  he  could 
not  tack  his  prior  to  his  subsequent  possession  to  make  out  the 
fifteen  years. 

8.  If  Oamsby  and  the  Heatons  had  acquired  title  by  fifteen 
years  of  adverse  possession,  such  title  thereby  became  perfect, 
and  was  as  good  as  a  paper  title  by  the  record  from  the  origi- 
nal proprietors.  It  was  no  longer  a  mere  possessory  right 
It  had  ripened  into  a  legal  estate  in  fee  in  the  land.  This 
being  so,  it  is  quite  obvious  that  such  an  estate,  such  a  title^ 
cannot  pass  by  mere  verbal  surrender. 
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4.  The  mling  of  the  court,  that  Webster's  prior  posse  ?sion  of 
the  lot  for  two  or  three  years  before  the  plaintifif's  entry  upon 
it  would  prevail  over  the  defendant's  subsequent  possession  for 
less  than  fifteen  years,  unless  Webster  gave  up  and  abandoned 
his  possession,  stands  upon  a  long-established  principle  of  law. 
Where  the  rights  of  both  parties  stand  upon  mere  possession 
not  yet  ripened  into  a  perfect  title,  he  who  has  the  prior  pos- 
Reesion  has  the  best  right.  The  qualification  of  the  rule,  that 
if  the  party  having  the  prior  possession  abandon  and  surren- 
der it  to  the  adverse  party,  he  cannot  afterwards  set  it  up,  was 
fdlly  explained  to  the  jury. 

Judgment  affirmed. 

Who  hat  MAnrrAiN  Ejeotmxnt:  See  Bird  ▼.  IAAtob^  70  Am.  Deo.  617» 
and  note  620;  ff  indiM  v.  Christy^  ^  IcL  607;  McLcmrin  ▼.  ScHmoM^  62  Id.  663; 
Thomas  ▼.  Orrdl,  44  Id.  68. 

Advzbsx  Possbssion,  Titlb  bt:  Ford  v.  Jft'&on,  72  Am.  Deo.  137»  and  oases 
collected  in  note  142;  Carbrty  v.  WtUis,  83  Id.  688,  and  note  693. 

FntsT  Possession  Givxs  Best  Bjoht  as  between  Intbudxbs:  Qrwn  v. 
KeOum,  62  Am.  Dec.  332. 

The  pbincipal  oase  is  cited  to  the  point  that  title  acquired  by  fifteen 
years'  adverse  possession  is  sa  perfect  for  all  purposes  as  though  derived  by 
deed,  and  no  verbal  transfer,  surrender,  or  declaration  of  the  person  acquir- 
\ig  the  title  can  have  any  effect  upon  it^  in  Hodges  v.  Eddy,  41  Vt.  488. 


Kbybs  V.  Bines. 

[87  Vbbxont,  260.J 
SXATDTOBT  VaNTB  OV   HOMESTEAD    IS    EZEHFT    FBOH  AlTAGHiaEHT  where^ 

having  been  actually  invested  in  land  as  a  homestead,  it  is  changed  into 
money,  or  a  right  of  action  by  process  of  law  in  ittvUum,  and  then  kept 
separate  as  a  homestead  fund,  and  no  intent  is  shown  to  apply  it  to  other 


PBOoxEDe  or  Sale  or  Homestead  Belong  to  Wms,  and  cannot  be  At« 
TACHED  for  her  husband's  debts,  where  she  refuses  to  join  in  a  deed  of 
the  homestead  unless  the  avails  are  given  to  her,  and  the  husband  con- 
sents to  her  having  them. 

Trustee  process.    The  opinion  states  the  case. 

G.  0.  and  O.  W,  Cahoon,  for  the  plaintiff. 
Cree  and  DavUy  for  trustee  and  claimant. 

By  Court,  Aldis,  J.  The  plaintiff  seeks  to  bold  by  trustee 
process  the  sum  of  four  hundred  dollars,  as  the  property 
of  Samuel  Rines,  the  principal  defendant.  The  trustee  ha« 
given  his  note  for  the  four  hundred  dollars  to  Louisa  RineSi 
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the  wife  of  Samuel  Rines.  The  note,  being  payable  to  Mrs. 
Bines,  is  prima  facie  her  property,  and  of  coarse  not  liable  for 
her  husband's  debts. 

Tc  rebut  this  presumption,  and  to  show  that  it  is  realljr  the 
money  of  Mr.  Rines,  the  plaintiff  shows  these  facts:  Mr.  and 
Mrs.  Rines  owned  a  homestead  in  New  Hampshire.    Mr.  Rines 
being  in  debt,  and  the  house  and  lot  he  owned  being  worth 
more  than  the  five  hundred  dollars  exempt  as  homestead,  and 
being  incapable  of  division,  his  creditors,  pursuant  to  a  statute 
of  New  Hampshire,  sold  the  property  at  auction.    By  the  New 
Hampshire  law,  the  proceeds  of  the  sale  of  the  homestead 
part  could  not  be  paid  to  the  husband  without  the  consent  of 
the  wife,  but  (such  consent  wanting)  should  be  deposited  in  a 
savings  bank,  where  for  one  year  it  could  remain  free  from  at- 
tachment, and  from  which  it  could  only  be  drawn  upon  the 
joint  order  of  the  husband  and  wife.    If  paid  to  the  husband 
with  the  consent  of  the  wife,  or  if  paid  to  the  wife  by  consent 
of  the  husband,  the  law  is  silent  as  to  whether  it  would  be 
exempt  from  his  debts;  but  the  spirit  of  the  law  would  seem 
clearly  to  imply  that  the  proceeds  of  the  fund  while  kept  by 
both  husband  and  wife  as  a  homestead  fund  —  separate  from 
other  moneys  and  not  applied  to  other  uses  —  would  be  free 
from  attachment  upon  the  husband's  debts. 

We  thiuk  the  fair  meaning  of  the  New  Hampshire  statute 
is,  that  the  homestead,  when  changed  by  process  of  law  in  in- 
vitum  as  to  its  owners  into  money,  remains  in  its  new  form 
exempt  from  attachment  so  long  as  its  owners  keep  it  as  such, 
a  separate  fund,  and  do  not  act  indicating  its  diversion  and 
abandonment  from  such  special  use  to  other  purposes.  In 
the  case  at  bar  the  wife  refused  to  join  her  husband  in  a  deed 
to  the  purchaser,  unless  the  proceeds  should  be  paid  to  her. 
But  upon  the  assurance  that  she  could  hold  the  money  as 
safely  as  she  could  the  homestead,  and  upon  payment  of  the 
proceeds  to  her,  she  consented  to  join  in  the  deed.  The  four 
hundred  dollars  was  paid  to  her,  by  consent  of  the  husband, 
and  upon  the  condition  and  terms  above  indicated;  and  she 
has  ever  since  kept  the  money  in  her  own  hands,  free  from 
all  interference  of  her  husband,  —  a  separate  fund,  with  the 
intent  to  invest  it  in  a  homestead.  When  her  son-in-law,  the 
trustee,  purchased  a  farm  for  seventeen  hundred  dollars,  it 
was  agreed  that  one  half  of  it  should  be  deeded  to  Mrs.  Rines, 
and  for  half  of  the  purchase-money  ($860),  Mrs.  Rines  was 
to  pay  in  the  four  hundred  dollars  she  so  held,  and  her  two 
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8onB  should  madsa  up  the  balance  to  the  trustee.  These  two 
sons  were  in  the  state  of  Georgia,  and  by  the  breaking  out  of 
the  rebellion  have  been  prevented  (as  ia  said  in  the  disclosure) 
from  remitting  the  $450  to  their  mother.  But  she  paid  the 
four  hundred  dollars  to  the  trustee;  and  he,  as  a  temporary 
arrangement,  and  waiting  the  completion  of  the  bargain,  gave 
her  his  note  for  the  amount.  And  upon  this  arrangement,  she 
and  her  husband  and  family,  and  her  son-in-law,  the  trustee, 
moved  on  to  the  farm  so  bought,  and  have  ever  since  resided 
there. 

1.  Let  us  consider  the  money  merely  as  proceeds  of  the 
homestead,  changed  by  process  of  law  from  land  into  money, 
kept  by  the  wife  as  a  homestead  fund  by  the  consent  of  the  hua- 
band,  —  kept  separate  by  her,  and  with  the  abiding  intent  to 
appropriate  it  solely  for  a  homestead. 

A  clear  distinction  has  been  made  in  the  decisions  in  this 
state  between  the  proceeds  of  personal  property  exempt  from 
attachment  when  such  property  has  been  voluntarily  sold  by 
the  debtor,  and  when  taken  from  him  by  proceedings  against 
his  will,  and  changed  into  money. 

In  the  first  case,  the  money  or  proceeds  are  held  not  to  be 
exempt  from  his  debts.  The  rule  in  such  case  is,  aa  expressed 
by  Judge  Royce  in  Edson  v.  Traak^  22  Vt.  18:  **  The  statutory 
exemptions  of  property  in  favor  of  debtors  are  uniformly 
limited  to  specific  chattels,  and  do  not  extend  to  debts  or 
pecuniary  claims  due  the  debtor."  That  was  the  case  of  a 
cook-stove  exempt  while  in  the  debtor's  hands,  but  the  pro* 
ceeds  of  it  or  the  debt  for  it  not  exempt. 

So  ''the  tools  of  one's  trade,"  and  a  last  cow,  when  sold, 
have  been  held  in  their  new  form  of  debts  due  the  debtor  aa 
not  exempt:  Scott  v.  Bingham^  27  Vt.  561. 

But  where  the  property  has  not  been  voluntarily  sold  by 
the  debtor,  but  changed  in  its  form  by  process  of  law  and 
against  his  will,  then  the  proceeds  are  still  held  to  be  pro- 
tected by  the  statute.  Otherwise  the  debtor  would  be  deprived 
of  all  benefit  of  the  statutory  exemption.  This  doctrine  is  fully 
established  in  Stebbina  v.  Peeler,  29  Vt.  289.  Chief  Justice 
Redfield  says:  "  Where  this  property  is  converted  into  a  mere 
right  of  action  by  a  proceeding  wholly  in  invitum,  such  right 
of  action  and  the  money  collected  are  also  exempt  from  at- 
tachment, the  same  as  the  property  itself,"  This  principle  is 
in  harmony  with  the  recent  legislation  of  our  state  upon  the 
homestead  law, — our  statute  expressly  providing  for  the  pro- 
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tectioQ  of  the  proceeds  of  a  hom^tead  sold  by  process  ol 
law  and  for  their  investment  under  the  order  of  the  court. 

The  proceeds  of  the  homestead  here  in  question  were  pro- 
tected for  the  benefit  of  the  wife  and  children  while  they  re- 
mained in  New  Hampshire.    They  were  kept  by  the  wife  as 
a  homestead  fund, — the  identity  of  the  fund  preserved  as 
well  as  the  intent  to  apply  it  to  the  specific  use.    By  removal 
to  Vermont  they  came  to  a  state  where  the  same  protection 
was  extended  to  property  so  situated.    Is  there  any  reason 
why  such  a  fund  of  the  poor  debtor  should  not  be  so  seques- 
tered and  secured  to  its  humane  object  because  the  debtor 
comes  from  a  sister  state  to  reside  among  us,  and  brings  the 
fund  with  him  from  a  state  whose  laws  protect  it  to  the  same 
extent  as  our  own?    We   think  not.     Of  course,  neither  a 
resident  nor  one  who  comes  from  abroad  can,  of  their  own 
will,  set  apart  five  hundred  dollars,  and  say,  "This  is  a  home- 
stead fund,  and  thereby  exempt."     But  where  that  sum  has 
been  actually  invested  in  land  as  a  homestead,  and  changed 
into  money  or  a  right  of  action  by  process  of  law  in  invitum, 
and  then  kept  separate, — not  commingled  with  other  moneys, 
and  no  intent  shown  to  apply  it  to  other  uses, — we  think  the 
reason  and  spirit  of  the  law  require  it  to  be  held  sacred  to  its 
original  use  and  to  be  exempt  from  attachment. 

2.  In  this  case,  too,  we  think  the  transaction,  as  disclosed  in 
the  commissioner's  report,  might  well  be  held  as  establishing 
a  title  in  the  wife  to  the  money. 

She  had  an  interest  in  it  by  law,  and  refused  to  join  in  the 
deed  with  the  husband  unless  the  avails  were  to  be  hers.    Her 
intent  was  that  it  should  be  hers,  and  not  her  husband's;  so  that 
neither  he  nor  his  creditors  could  apply  it  to  his  debts.     He 
consented.    Her  execution  of  the  deed  was  a  good  considera- 
tion, at  least  in  part.    It  was  a  relinquishment  of  her  interest 
in  land.    If  in  part,  also,  it  is  to  be  deemed  as  a  voluntary  gift 
by  the  husband,  this,  too,  may  be  justly  upheld.    He  gives 
only  what  he  has  a  right  to  give,  viz.,  property  exempt  fron 
his  debts.    His  creditors  cannot  call  that  a  fraud  which  cai 
do  them  no  injury.    Their  rights  are  not  impaired  by  his  giv 
ing  away  property  not  liable  to  attachment.    No  intent  to 
defraud  is  pretended  to  have  existed.    The  wife  therefore  had 
by  gift  all  her  husband's  interest  in  the  fund,  and  there  was 
nothing  left  in  him  for  his  creditors  to  attach. 

It  is  to  be  observed  in  this  connection  that  the  money  has 
always  been  in  her  hands, — claimed  by  her  as  her  own^  and 
not  interfered  with  by  her  husband. 
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3.  A  third  ground  for  discliargiDg  the  trustee  was  suggested 
in  argument,  and  is  deemed  tenable  by  a  majority  of  the  court. 
It  is  that  the  contract  between  Mrs.  Rines  and  her  son-in-law 
may  be  fairly  construed  so  that  the  money  may  be  regarded 
as  already  by  agreement  invested  in  the  land;  the  bargain  so 
far  consummated  that  she  has  an  equitable  right  to  demand  a 
conveyance  of  the  land  upon  payment  of  the  $450  still  due, 
and  the  bargain  remaining  open  for  that  to  be  done.  The 
trustee  says  the  note  he  gave  her  was  only  for  a  temporary 
purpose,  and  to  await  the  completion  of  the  contract.  In  this 
view,  the  note  as  between  the  parties  would  rather  be  in  the 
nature  of  a  receipt  acknowledging  the  amount  paid  than  a 
promise  to  pay.  I  am  unable  to  say  that  this  view  of  the  case 
is  satisfactory  to  my  mind. 

Judgment  affirmed. 

Homestead  is  Exempt  vbom  Sale  under  ExBOimoir:  iicU^  ▼.  Oftom- 
berlain,  76  Am.  Dec.  516,  and  note  618;  McDonald  ▼.  Badger,  83  Id.  123;  sea 
Bishop  V.  Hubbard,  77  Id.  132. 

Land  Pxtbghased  wtth  Design  to  Make  It  Hombbtbad  is  not  Exempt 
fBOM  Judicial  Sale  upon  a  debt  contracted  after  saeh  parchase  and  before 
its  actual  occupancy  as  a  homestead,  sembU:  Christy  v.  Dyer,  81  Am.  Deo. 
493. 

BioHT  OF  Wipe  to  Protect  Homestead  bt  AonoN:  Chdod  ▼.  CMod,  76 
Am.  Dec  440,  and  note  442. 

The  principal  case  is  cited  to  the  first  pomt  stated  in  the  eyUabue  ia 
MitehOlY.  MiOoan,  11  Kan.  628. 


Wakefield  v.  Conneotiout  and  Passumpsio  Bivbb 

Eailboad  Company. 

[87  Vbbxont,  880.] 
8XATUT0BT  ReQUIBSMENT  THAT  BeLL  ON  LOCOMOTIVB  ENGINE  BE  BUNO,  OB 

Whistle  Blown,  for  a  specified  distance  at  crossings,  imposes  a  duty 
npon  railroad  companies,  not  only  in  reference  to  persons  approaching  or 
in  the  act  of  passing  the  crossing,  but  in  ref erenoe  to  all  persons  who^ 
being  lawfully  at  or  in  the  vicinity  of  the  crossing,  may  be  subjected  to 
accident  and  injury  by  the  passing  train. 
In  Case  of  Omission  to  Give  Sional  at  Crossings,  as  Required  bt 
I^ATUTB,  and  damage  ensues  in  consequence,  the  railroad  company  must 
show  that  the  omission  was  reasonable  and  prudent. 

Action  on  the  case.  It  appeared  from  the  plaintiff's  evi« 
dence  that  he  was  driving  four  horses  harnessed  to  a  wagon, 
and  had  crossed  the  defendants'  track,  and  had  driven  about 
thirty-five  rods  south,  when  a  train  came  over  the  road  from 
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the  south,  and  was  within  five  or  six  rods  of  the  team  when 
first  discovered  by  him  and  his  horses.  The  forward  pair  of 
horses,  being  greatly  frightened,  instantly  turned  back,  with 
sueh  force  as  to  break  their  fastenings  to  the  other  horses,  and 
ran  toward  the  crossing.  When  the  train  was  opposite  the  plain- 
tiff,  and  just  as  the  horses  broke  away,  the  engineer  sounded 
the  whistle,  and  the  train  continued  forward  and  over  the 
crossing,  where  the  two  horses  were  injured  by  the  passing  cars. 
The  evidence  also  tended  to  show  that  no  signal  was  sounded 
on  the  train  at  the  prescribed  distance  from  the  crossing,  nor 
until  the  horses  had  broken  away.  The  defendants'  evidence 
tended  to  show  that  the  engineer  omitted  to  sound  the  whistle 
at  the  prescribed  distance  from  the  crossing,  because  the  plain- 
tiff's horses  appeared  to  be  frightened,  and  fearing  that  the 
sound  of  the  whistle  would  increase  their  fright  and  add  to 
the  danger;  and  that  he  sounded  the  whistle  when  the  en- 
gine was  about  against  the  horses  moving  toward  the  crossing, 
thinking  that  the  sound  would  cause  them  to  turn,  and  thus 
avoid  the  crossing.  And  the  defendants'  counsel  requested 
the  court  to  charge,  that  if  the  engineer  omitted  to  sound  the 
whistle  because  the  plaintiff's  horses  appeared  to  be  frightened 
by  the  train,  and  because  he  feared  the  whistle  would  frighten 
them  more,  that  as  to  the  plaintiff  this  was  a  prudent  and 
reasonable  cause  of  conduct,  and  the  defendants  would  not  be 
liable.  The  court  declined  so  to  charge,  but  did  charge  in 
substance  that  if  the  omission  to  sound  the  whistle  caused  the 
injury,  the  plaintiff  might  recover,  although  such  omission  was 
reasonable  and  prudent,  and  apparently  for  the  plaintiff's 
benefit.  To  the  charge  as  given,  and  the  omission  to  chaige 
as  requested,  the  defendant  excepted.  Verdict  for  the  plain- 
tiff. 

B.  N.  Davis  and  T.  P.  Redfiddy  for  the  defendants. 

6.  C  and  O.  W.  Cahoon^  and  Peck  and  Fifieldy  for  the  plain* 
tiff. 

By  Court,  Barrett,  J.  By  section  55,  chapter  28,  of  the 
General  Statutes,  it  is  required  that,  on  every  locomotive- 
engine,  the  bell  shall  be  rung,  or  the  steam-whistle  blown,  at 
least  eighty  rods  from  the  place  where  the  railroad  shall  pass 
any  road  or  street  on  the  same  grade,  and  the  ringing  or  blow- 
ing shall  be  continued  until  the  engine  shall  have  passed  such 
crossing. 

Two  questions  are  made  in  this  case  under  this  provision  of 
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c  the  Btatute:  1.  Whether  the  plaintiff,  having  passed  the  cross* 

:  ing,  and  got  some  thirty-five  rods  from  it,  on  his  way,  before 

L  the  engine  arrived  at  the  place  prescribed,  may  insist  upon 

^  having  the  bell  rmig  or  whistle  blown,  as  upon  a  duty  due  to 

himself.  It  seems  plain  that  the  purpose  of  the  law  is  to 
secure  as  much  safely  as  could  be  done  by  notice  of  the 
approach  of  an  engine,  against  accidents  at  and  by  reason  of 
such  crossing.  While  such  accidents  are,  in  the  main,  likely 
to  happen  to  persons  approaching,  and  about  passing  such 
crossing,  yet  they  are  not  confined  to  such  persons.  And  we 
think  it  would  be  an  unwarrantable  restriction  of  this  provis- 
m  ion  of  the  statute  to  hold  that  the  duty  thereby  imposed  has 
reference  only  to  persons  approaching,  or  in  the  act  of  passing 
the  crossing.  In  our  judgment,  that  duty  exists  in  reference 
to  all  persons  who,  being  lawfully  at  or  in  the  vicinity  of  the 
crossing,  may  be  subjected  to  accident  and  injury  by  the  pass- 
ing of  engines  at  that  place. 

This  case  presents  a  rare  and  extreme  instance  of  alleged 
injury  resulting  from  the  failure  to  blow  the  whistle;  and 
upon  the  evidence  stated  in  the  bUl  of  exceptions,  the  connec- 
tion of  such  failure  with  what  then  happened  to  the  plaintiff 
and  his  team  seems  very  slight  and  conjectural.  Still,  we  do 
not  feel  warranted  in  holding  that  some  connection,  in  the 
character  of  cause  and  effect,  did  not  exist;  or  that  the  plain- 
tiff may  not  hold  the  railroad  company  responsible  for  any 
injury  caused  to  him  by  an  unwarrantable  omission  to  ring 
the  bell  or  blow  the  whistle  in  this  instance. 

The  other  question  is,  whether,  by  force  of  that  provision  of 
the  statute,  a  railroad  company  is  liable,  in  all  cases,  for  in- 
jury that  may  happen  by  reason  of  an  omission  to  ring  the 
bell  or  blow  the  whistle  within  the  prescribed  limits. 

In  section  55  •  the  requirement  is  affirmative  and  uncondi- 
tional. But  in  section  56  it  is  enacted,  that  if  any  railroad 
corporation  shall  unreasonably  neglect  or  refuse  to  comply 
with  the  requisitions  of  the  preceding  section,  they  shall  for- 
feit, for  every  such  neglect  or  refusal,  a  sum  not  exceeding 
two  thousand  dollars.  The  corporation  could  not  be  subjected 
to  that  penalty  unless  such  neglect  or  refusal  should  be  shown 
to  be  unreasonable.  This  cleaily  implies  that  in  the  contem- 
plation of  the  law  there  may  be  cases  in  which  such  neglect 
or  refusal  would  be  reasonable;  and  if  reasonable,  the  penalty 
would  not  be  incurred. 
In  a  prosecution  for  the  penalty  the  burden  would  be  upon 
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the  proBecutor  of  showing  the  neglect  or  refosal  to  have  been 
unreasonable;  and  upon  first  impression  it  might  seem  that 
the  rule  as  to  the  liability  of  the  corporation  is  the  same 
civiliter  as  criminaliter.  But  on  very  full  consideration  the 
€Ourt  are  unable  to  adopt  that  view. 

At  common  law  it  would  be  the  duty  of  the  corporatiop  to 
exercise  all  reasonable  care  in  the  running  of  engines  and  in 
the  general  use  of  the  railroad;  and  to  adopt  all  proper  pie- 
cautions  against  accidents  likely  to  happen  by  reason  of  the 
road;  and  the  faulty  neglect  of  the  corporation  in  these  respects 
would,  when  affirmatively  shown,  subject  them  to  liability  for 
injuries  caused  thereby.  We  think  the  provision  of  the  fifty- 
fifth  section  was  designed  to  operate  more  stringently  in  this 
respect  than  the  common  law;  and  while  it  was  not  designed 
to  subject  the  corporation  to  civil  liability,  entirely  regardless 
of  the  circumstances  and  occasion  of  the  omission  to  ring  the 
bell  or  blow  the  whistle  in  all  cases  of  injury  caused  by  such 
omission,  still  it  was  designed  to  require  as  the  general  rule 
that  the  bell  should  be  rung  or  the  whistle  blown  in  all  cases; 
and  in  case  of  injury  by  reason  of  an  omission  so  to  do,  to  im- 
pose the  burden  on  the  corporation  of  showing  that  such  omis- 
sion, in  the  exercise  of  a  sound  judgment  by  the  engineer,  in 
view  of  the  condition  of  things  as  they  existed  at  the  time, 
was  reasonable  and  prudent.  When,  therefore,  in  a  case  like 
the  present  the  plaintiff  should  show  that  the  alleged  injury 
was  caused  by  such  omission,  it  would  not  be  necessary  to  his 
right  of  recovery  that  he  should  take  the  burden  of  showing 
affirmatively  that  such  omission  was  unreasonable  and  im- 
prudent; but  it  would  rest  upon  the  defendant,  as  a  matter 
of  defense,  to  show  that  it  was  reasonable  and  prudent. 

This  seems  to  us  to  secure  to  individuals  and  to  the  public 
all  the  protection  that  is  practicable  to  be  afforded  in  this 
way,  and  all  that  the  statute  was  designed  to  secure.  It 
seems  to  us  to  be  not  reasonably  supposable  that  the  statute 
was  designed  to  make  the  doing  of  these  acts  a  matter  of  in- 
dispensable legal  duty  in  all  cases  and  under  all  circumstances; 
for  it  is  easy  to  conceive  of  cases,  and  they  actually  occur,  in 
which  the  ringing  of  the  bell  or  the  blowing  of  the  whistle 
would  consummate  with  disaster  the  peril  in  which  the  party 
was  already  placed, — disaster  which  might  not  have  occurred 
if  the  ringing  or  blowing  had  been  omitted.  In  such  a  case 
it  would  certainly  be  not  only  unreasonable,  but  sometimes, 
under  existing  circumstances,  little  short  of  murderous  to  ring 
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or  blow.  It  would  be  a  case  plainly  contemplated  by  the 
statute  as  likely  enongh  to  occur;  and  this  is  manifested  by 
section  56  in  providing  as  to  the  penalty. 

In  our  opinion,  therefore,  the  liability  of  the  corporation 
should  be  left  to  stand  upon  this,  viz.:  whether  in  the  judg- 
ment of  the  jury  upon  all  the  evidence  the  omission  in  the 
given  case,  in  view  of  the  actual  condition  of  things  at  the 
time,  was  reasonable  and  prudent.  This  leaves  the  matter  to 
be  settled,  not  by  the  judgment  of  the  person  running  the  en- 
gine, but  by  the  judgment  of  the  jury,  exercised  upon  the  cir- 
cumstances in  which  the  engineer  was  placed  at  the  time  he 
withheld  the  ringing  of  the  bell  or  the  blowing  of  the  whistle. 

This  holds  the  corporation  and  the  engineer,  not  merely  to 
the  exercise  of  an  honest  good  faith  and  intention,  but  to  the 
exercise  of  reasonable  judgment  and  prudence.  It  holds  the 
corporation  responsible  for  the  competency,  in  this  respect,  of 
the  engineers,  and  at  the  same  time  does  not  preclude  the 
exercise  of  such  judgment  and  prudence,  with  a  view  to  reliev- 
ing impending  peril,  and  avoiding  probable  disaster  to  the 
imperiled  party. 

Upon  the  evidence  set  forth  in  the  bill  of  exceptions,  we 
think  that,  as  to  the  subject-matter  of  the  second  request,  the 
defendants  were  entitled  to  a  charge  substanially  conformable 
to  the  views  of  the  court  as  above  indicated. 

The  judgment  is  reversed,  and  the  case  remanded. 

DuTT  OF  Railboad  Gompant  to  Pbovtob  WABinHo  OF  Danoxb  At 
Cbossikgs:  Chicago  etc  R.  R.  Co.  ▼.  SHO,  71  Axn.  Deo.  236,  aad  note  239. 

When  Fau«ukb  to  Givb  Wabnutq  of  AppROAOHnro  Tbain  at  Cboss- 
no  IS  Nboligencb:  MUwauhee  etc  R.  R.  Co.  ▼.  Hunier,  78  Am.  Deo.  699, 
mnd  cases  coUected  in  note  706. 

Duty  of  Traveler  to  Look  out  fob  Traut  on  Apfroaghino  Cross- 
mo:  Pemuybfonia  R.  R.  Co.  v.  Ogier,  78  Am.  Deo.  322,  and  note  327. 

BAniROAD  CoMPAirr  Neoleotino  Reasonable  Precautions  besides  ring- 
ing bell,  as  required  by  statute,  to  avoid  coUision  with  a  vehicle  at  a  crossLDg, 
is  liable  for  an  injury  arising  from  such  neglect^  and  it  is  for  the  jury  to 
judge  as  to  whether  or  not  such  additional  precautions  have  been  neglected: 
JAnJiM  V.  Old  Colony  R.  R.  Co.,  57  Am.  Dec.  124. 

The  principal  case  is  cited  to  the  first  point  stated  in  the  syllabua  in 
Norton  v.  Bcatem  R.  R.  Co.,  113  Mass.  368;  and  is  cited  in  support  of  the 
same  doctrine  in  Schmidt  v.  MUwavkee  etc  RaJOway  Co,,  23  Wis.  194;  and  sec 
HiUY.  PorOand etc  R.  R.  Co.,  56  Me  438. 


716  Wood  v.  Willabd.  [Vennoni^ 

Wood  v.  Willaed. 

[87  Vbbmomt,  877.  J 
DbOLAKATIOIIS  of  DtCKABXD  PEBSONS  WHO  HAD  ACTUAL  KnOWLXDGS  AS  TO 

LoGATioN  OF  Aucisht  Boukdabt  between  individiial  proprieton,  or 
who  had  pecnliar  meanB  of  knowledge,  so  that  it  may  faidy  be  mfeiTwi 
that  they  had  actual  knowledge,  made  at  a  time  when  they  had  no  inters 
est  to  misrepresent,  and  made  when  upon  or  in  the  immediate  yicini^ 
of  the  line,  and  when  pointing  it  out,  may  be  receired  as  to  the  locatioo 
of  such  line,  when  from  lapse  of  time  there  can  be  no  reasonable  proba- 
bility that  evidence  can  be  obtained  from  those  who  had  actual  knowl- 
edge on  the  subject. 
Faot  that  Defendant  had,  for  Mors  than  Twentt  Teabs,  Imcumbd 
Land  in  Dispute,  with  his  other  lands,  by  a  fence  which  extended  and 
embraced  other  land  of  the  plaintiff  beyond  a  line  not  indicated  bo  aa  to 
be  discernible,  up  to  which  the  defendant  claimed  by  adverse  possesaiaiiy 
would  not  give  the  defendant  constructive  possession  to  such  line. 

Trespass  on  the  freehold.  The  facts  are  stated  in  the  opin- 
ion. Among  other  things,  the  court  charged  the  jury,  in  sub- 
stance, as  set  forth  in  the  second  point  in  the  syUabiLs,  to  which 
the  defendants  excepted.    The  verdict  was  for  the  plainti£b. 

Converse  and  French^  and  A.  Tracy,  for  the  defendants. 
Washburn  and  Marshy  for  the  plaintiffs. 

By  Court,  Pierpoint,  J.  This  is  an  action  of  trespass  on  the 
freehold,  and  the  controversy  between  the  parties  at  the  trial 
below  was  as  to  the  location  of  the  dividing  line  between 
owned  by  the  plaintiffs  and  lands  owned  by  said  James  N. 
Willard. 

It  appears  from  the  bill  of  exceptions  that  prior  to  the  year 
1812  a  controversy  had  arisen  between  one  Thomas  Denny 
and  Charles  Willard,  who  were  then  the  owners  of  these  lands, 
as  to  the  dividing  line  between  their  respective  lands,  and  a 
suit  between  them  was  pending  in  court. 

This  controversy  was  settled  by  the  parties  by  their  agree- 
ing upon  a  division  of  said  lands,  and  deeds  of  partition  were 
thereupon  executed,  dated  the  twenty-sixth  day  of  August, 
1812.  The  line  of  division  then  agreed  upon  is  the  line  now 
in  dispute.  The  said  Charles  Willard,  from  ^hom  the  plain- 
tiff's title  is  derived,  took  the  west  part,  and  the  said  Denny^ 
from  whom  the  defendant's  title  is  derived,  took  the  east  part 
On  the  22d  of  March,  1817,  Charles  Willard  mortgaged  his 
part  to  David  H.  Sumner,  who  perfected  his  title  thereto  by 
foreclosure,  and  a  writ  of  possession  in  June,  1820,  and  deeded 
the  same  to  the  plaintiffs  on  the  twenty-fourth  day  of  April, 
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1860.  Thomas  Dennj  conveyed  his  half  to  Thomas  A.  Demiy 
April  5, 1819,  and  Thomas  A.  Denny  conveyed  the  same  to 
the  defendant,  James  N.  Willard,  January  17, 1829. 

The  land  in  controversy  is  bounded  northerly  by  Hartford 
town  line,  and  southerly  by  Quechee  River. 

The  defendant  claimed  that  the  true  comer  on  the  Quechee 
River  was  at  the  mouth  of  a  little  brook,  and  that  formerly 
there  stood  at  the  mouth  of  this  brook,  on  the  bank  of  the 
river,  a  hemlock  tree,  marked,  which  was  washed  away  by  the 
river,  with  the  bank  on  which  it  stood,  some  thirty  years  ago, 
and  that  this  tree  was  the  corner  on  the  river.  The  defend- 
ants also  claimed  that  a  certain  soft  maple  tree,  standing  on 
the  Hartford  town  line,  was  the  true  corner  there,  and  that  the 
division  line  between  the  said  James  N.  Willard's  land  and 
that  of  the  plaintiffs',  was  a  line  drawn  from  the  said  hemlock 
to  the  said  maple.  And  to  establish  this  claim  he  offered  to 
prove  that  on  several  occasions  after  the  said  Charles  Willard 
had  ceased  to  be  the  owner  of  the  land  now  owned  by  the 
plaintiffs,  or  to  have  any  interest  therein,  or  in  either  of  said 
pieces,  and  before  any  controversy  had  arisen,  he  being  upon 
the  land  and  at  the  place,  pointed  out  the  said  hemlock  tree, 
and  the  said  soft  maple  tree  to  the  witnesses,  as  being  the  cor- 
ners of  the  said  lots  as  agreed  upon  at  the  time  of  the  division 
of  the  said  lots  between  the  said  Thomas  Denny  and  himself. 

The  defendant  offered  similar  acts  and  declarations  of  the 
said  Thomas  Denny,  made  under  said  circumstances.  The 
said  Charles  Willard  and  the  said  Thomas  Denny  being  both 
dead. 

These  acts  and  declarations  were  objected  to,  and  excluded 
by  the  court,  and  in  this  it  is  claimed  there  was  no  error. 

These  declarations  of  Willard  and  Denny  were  hearsay  testi- 
mony only,  and  clearly  come  within  the  general  rule,  that  such 
testimony  is  not  admissible.  To  this  rule,  however,  there  are 
certain  well-established  exceptions,  and  the  question  here  is 
whether  the  evidence  offered  comes  within  any  of  those  excep- 
tions. 

In  England,  it  is  well  settled  that  in  questions  as  to  ancient 
boundaries,  concerning  the  extent  of  public  municipal  juris- 
dictions, public  reputation,  or  the  particular  declarations  of 
deceased  persons,  made  before  the  controversy  arises,  are 
admissible:  See  Phillips  on  Evidence,  4th  Am.  ed.,  note  87, 
<  where  the  authorities  are  collected  and  examined,  a  farther 
(joefoxenoe  to  which  is  unnecessary  here. 
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But  the  exception  has  not  been  extended  there  to  questions 
as  to  the  boundaries  between  the  estates  of  private  individuals. 

This  exception  seems  to  be  founded  in  the  necessity  of  the 
case.  Questions  as  to  these  boundaries  may  arise  long  after 
all  persons  having  any  actual  knowledge  as  to  their  Ioc&ti<Ki 
shall  have  passed  away;  and  there  may  be  no  other  way  of 
proving  them,  except  by  public  reputation  and  tradition.  The 
same  reason  seems  to  have  led  to  an  exception  allowing  this 
class  of  evidence  in  questions  as  to  pedigree. 

The  reason  upon  which  this  exception  is  based  would  aeem 
to  apply  with  equal  force  to  questions  as  toboimdaries  between 
individuals.  The  fact  that  many  persons  may  be  interested 
in  the  establishing  of  the  line  of  a  municipal  jurisdiction  can* 
not  increase  the  difficulty  of  proving  it  under  the  general  rule 
of  evidence. 

The  landed  estates  in  England  are  large,  and  the  boundaries 
thereof  doubtiess  generally  settled  and  clearly  defined,  so  that 
questions  as  to  them  may  not  so  frequently  arise,  and  the 
necessity  for  resorting  to  this  class  of  evidence  for  that  reason 
may  not  be  so  great  as  in  the  case  of  municipal  boundaries. 
In  this  country  it  is  not  so.    In  many  of  the  states,  and  espe- 
cially in  this  state,  the  territory  within  their  limits  was  first 
divided  into  townships,  and  these  were  soon  after  subdivided 
into  small  lots,  and  distributed  between  the  several  proprietors. 
Almost  the  only  evidence  that  was  left  upon  the  land  to  indi- 
cate the  location  of  the  lines,  either  of  the  townships  or  of  the 
division  between  the  proprietors,  was  marks  upon  the  trees 
standing  thereon,  and  these  evidences,  from  lapse  of  time,  ac- 
cidental causes,  and  the  cutting  ofi"  the  timber,  are  almost 
obliterated,  at  least,  such  is  the  fact  in  large  portions  of  this 
state. 

Questions  are  now  constantly  arising  between  individuals  as 
to  the  location  of  these  original  lines,  which  to  a  great  extent 
constitute  the  present  division  lines  between  adjoining  land- 
oimers.  How  are  these  lines  to  be  established?  If  it  be  said 
that  it  must  be  by  the  testimony  of  witnesses  who  have  per* 
sonal  knowledge  of  their  original  location,  they  cannot  be 
proved  at  all,  as  in  the  great  majority  of  cases,  all  such  per- 
sons are  now  dead. 

The  necessity  resulting  from  the  impossibility  of  proving 
the  location  of  such  ancient  lines  and  boundaries  has  led  the 
courts  in  several  of  our  sister  states  to  extend  the  exception  to 
the  general  rule  excluding  hearsay  testimony,  so  fiar  as  to 
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admit  the  declarationB  of  deceased  pereons,  who  had  knowl- 
edge on  the  Bubject,  aB  to  the  location  of  ancient  boundaries 
between  the  lande  of  private  individuals. 

Thus  in  Smith  v.  Powers^  15  N.  H.  546,  which  was  an  action 
of  trespass  on  the  freehold,  it  appears  from  the  case  that  there- 
was  a  controversy  between  the  parties  respecting  the  true  situ- 
ation of  the  northerly  and  easterly  lines  of  the  lot  in  question. 
The  plaintiff  introduced  evidence  that  one  John  Rowell  lived 
on  the  lot  with  his  son.  It  did  not  appear  what  title  he  had,, 
or  that  he  had  ever  parted  with  it,  if  he  had  any,  except  that 
he  moved  away  thirty  or  forty  years  before,  and  had  not  lived 
on  the  lot  since.  The  plaintiff  offered  the  declarations  of  said 
John,  who  had  deceased,  made  after  he  had  moved  from  the 
lot,  that  a  certain  birch  tree  standing  near  the  river  was 
the  southeast  corner  of  the  lot.  This  was  objected  to  and  ad- 
mitted. 

In  disposing  of  this  question,  Parker,  C.  J.,  in  his  opinion, 
says:  "As  to  the  declarations  of  John  Rowell:  it  does  not 
appear  that  he  had  any  interest  in  making  them,  or  any  pur- 
pose to  subserve  thereby.  It  is  true,  as  the  defendant's  coun- 
sel contend,  that  the  decisions  in  England  seem  to  restrict  the 
evidence  of  the  declarations  of  deceased  persons,  respecting 
boundaries,  to  cases  which  relate  to  public  rights,  or  to  boun- 
daries in  which  several  persons  are  interested,  or  to  what  the 
deceased  said  relating  to  the  public  opinion  respecting  the 
boundary.  But  the  iestimony  has  not  been  limited  in  this 
country.  The  authorities  are  amply  sufficient  to  sustain  the 
principle  that  the  declarations  of  a  person  deceased,  who  ap* 
peared  to  have  had  means  of  knowledge,  and  no  interest  in 
making  the  declarations,  are  competent  evidence  upon  a  ques- 
tion of  boundary,  even  in  a  case  of  private  rights.  Upon  thia 
principle  the  declarations  of  John  RoweU  are  well  admitted. 
It  was  in  evidence  that  he  pointed  out  the  boundary."  The 
same  principle  is  recognized  in  Lawrence  v.  HayneSy  5  N.  H. 
87  [20  Am.  Dec.  554]. 

The  same  rule  prevails  in  Connecticut:  Higlcy  v.  Bidwellf  9* 
Conn.  446;  Wooster  v.  BuUer,  13  Id.  308;  Kinney  v.  Fams- 
worthy  17  Id.  855.  In  the  latter  case,  Storrs,  J.,  says:  "Within 
whatever  limits  the  rule  of  evidence  as  to  the  admissibility  of 
reputation  on  questions  of  boundary  is  restricted  elsewhere,  it 
is  well  settled  in  this  state  that  general  reputation  is  admis- 
sible for  the  purpose  of  showing,  not  only  public  boundaries, 
such  as  those  between  towns,  societies,  parishes,  and  other 
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public  territorial  divisionB,  but  also  the  boundaries  of  lands  of 
individual  proprietors. 

In  Boardman  v.  Reed^  6  Pet  828,  a  question  arose  as  to  the 
admissibility  of  proof  of  the  declarations  of  a  deceased  p^ 
son  as  to  certain  facts  relating  to  a  comer  in  dispute  between 
the  parties.    Judge  McLean  in  his  opinion  states  the  rule  as 
follows:  '^That  boundaries  may  be  proved  by  hearsay  testi- 
mony is  a  rule  well  settled,  and  the  necessity  or  propriety  of 
which  is  not  now  questioned.    Some  difference  of  opinion  may 
exist  as  to  the  application  of  this  rule,  but  there  can  be  none 
as  to  its  legal  force.    Landmarks  are  frequently  formed  of 
perishable  materials,  which  pass  away  with  the  generation  in 
which  they  are  made.     By  the  improvement  of  the  coun^ 
and  from  other  causes  they  are  often  destroyed.    It  is  there- 
fore important  in  many  cases  that  hearsay  or  reputation  should 
be  received  to  establish  ancient  boundaries."    "This,"  says 
Mr.  Hill,  in  Phill.  Ev.  219,  note  87,  "well  expresses  the  doc- 
trine, and  the  reason  of  the  doctrine,  as  it  is  now  understood 
in  the  American  courts":  See  also  Hamilton  v.  Menor^  2  Seig. 
<fc  R.  69;  Nieman  ▼.  Ward,  1  Watts  &  S.  68;  Bpeer  y.  Coate,  3 
McCord,  227. 

From  such  cases  as  we  have  had  an  opportunity  to  exam- 
ine, and  from  the  other  cases  referred  to  by  Mr.  Hill  in  the 
note  aforesaid,  where  all  the  cases  are  collected  and  exam- 
ined, we  think  a  disposition  is  apparent  in  many  of  the  Amer- 
ican courts  to  extend  the  exception  in  favor  of  this  class  of 
testimony  to  ancient  boundaries  between  individual  proprie- 
tors; and  that  from  a  majority  of  the  cases  the  principle  may 
fairly  be  deduced,  that  the  declarations  of  deceased  persons, 
who  had  actual  knowledge  as  to  the  location  of  such  boun- 
daries, or  who,  from  their  connection  with  the  property  itself, 
or  their  situation  and  experience  in  regard  to  such  boundaries 
and  the  surveys  thereof,  had  peculiar  means  of  knowledge,  so 
that  it  may  fairly  be  inferred  that  they  had  actual  knowledge 
of  the  same,  made  at  a  time  when  they  had  no  interest  to 
misrepresent,  and  made  when  upon  or  in  the  immediate 
vicinity  of  the  boundary  referred  to,  and  pointing  it  out,  may 
bo  received  as  to  the  location  of  such  boundary,  when^  from 
lapse  of  time,  there  can  be  no  reasonable  probability  that  evi- 
dence can  be  obtained  from  tiiose  who  had  actual  knowledge 
on  the  subject. 

Under  this  rule,  we  think  the  evidence  as  to  the  acts  and 
declarations  of  said  Willard  and  Denny,  and  perhaps  of  some 
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of  the  other  persons,  should  have  been  admitted.  The  line  in 
question  was  established  between  fifty  and  sixty  years  ago, 
and  from  aught  that  appears  all  the  persons  that  had  any 
actual  knowledge  of  its  location  are  dead,  and  the  necessity 
for  a  resort  to  this  class  of  evidence  seems  to  be  as  strong  in 
this  case  as  ifi  any  that  can  arise. 

The  defendant,  Willard,  further  claimed,  on  the  trial  below, 
that  if  he  failed  to  establish  the  line  as  claimed  by  him  as 
the  true  line*  still  he  had  acquired  a  title  up  to  that  line  by 
adverse  possession,  and  insists  that  there  was  error  in  the 
charge  of  the  court  in  respect  to  this  claim. 

In  regard  to  this,  it  is  sufScient  for  present  purposes  to  say 
that,  upon  the  evidence  as  detailed  in  the  exceptionSi  we  think 
the  charge  of  the  court  was  entirely  correot. 

Judgment  reversed  and  case  remanded. 


ADMissiBnjTr  of  Diglarations  OnrxRALLT,  DnouBBiD:  Prkiiwp  v. 
MUeftetl,  63  Am.  Deo.  268. 

Adm msntiLiTr  or  J>aaLABJaKan  as  to  BopwuBni:  IFMkMyv.  Baeo%0t 
Am.  Deo.  281,  and  note. 

HxABSAT  EvmsNca  of  Bounbabt:  Oeorge  v.  Thoma§,  67  Am.  Deo.  61% 
and  note  621. 

STATBMXim  as  to  Bouhbabt  LanB  of  CEBTAnr  Land^  made  by  a  de- 
oeased  owner,  are  adminiUe  in  eridenoe  againat  snoh  owner'a  priTieax  Pike  v. 
Baifet,  40  Am.  Deo.  171. 

Ths  pkdioifal  oasi  momD  and  approved  to  the  flrat  point  stated  in  tlH 
t^Uabua  in  Pawen  v.  8iUb^,  41  Vi.  290|  MlOer  v.  Vfood;  44  Id.  881;  CWtf  v. 

Khtfftbwrp,  46  Id.  64. 
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the  oonrt    Where  the  mdietment  is  lost  even  after  the  airaigiiiiMBt  the 

defendant  cannot  be  tried. 
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lost  or  destroyed  to  be  replaced  by  anthflntieated  oopiea  rdata  only  te 

eivil  matters. 

Defendant  was  indicted  for  keeping  a  £EUX>-1)ank,  was  ar- 
raigned and  pleaded  not  guilty,  and  had  his  case  continued 
until  the  next  term.    Before  the  case  came  on  for  trial,  the 
indictment  was  lost  or  abstracted,  and  at  the  trial  the  com- 
monwealth's  attorney,  being  unable  to  replace  it,  was  per- 
mitted on  motion  to  file  the  affidavit  of  the  clerk  stating  the 
loss,  and  giving  what  he  believed  to  be  a  substantial  copy  of 
the  indictment.    At  the  trial  the  attorney  called  the  clerk  as 
a  witness  to  prove  the  contents  of  the  indictment  mentioned 
in  the  affidavit.    To  all  of  these  proceedings  the  defendant 
objected,  his  objections  were  overruled,  and  he  duly  excepted. 
The  clerk  gave  his  testimony,  and  upon  the  indictment  thus 
established  the  trial  was  proceeded  with  and  the  defendant 
convicted.    From  the  judgment  upon  this  conviction  he  now 
appeals. 

Ooggin  and  Kean^  for  the  appellant. 

TSickery  attomey^entral^  for  the  commonwealth. 

By  Court,  Daniel,  J.    The  question  upon  the  decision  of 
which  depends  the  judgment  to  be  given  in  the  case  is  a  nice 
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and  difficult  one.  It  is  rea  inUgra  here;  and  the  ooaneel  oo 
either  side  and  the  court  after  a  diligent  search  have  &iled 
to  find  any  authority  in  the  British  reporters  or  text-books 
which  would  seem  to  rule  it.  The  only  case  cited  at  the  bar 
in  which  the  question  has  been  fully  discussed  and  distinctly 
adjudged  is  the  case  of  Oanaway  v.  State^  22  Ala.  772,  relied 
on  by  the  counsel  of  the  plaintiff  in  error,  in  their  printed 
argument  In  that  case,  after  several  continuances  of  a 
prosecution  for  an  assault  and  battery  for  which  Ganaway 
had  been  indicted,  the  indictment  was  lost  or  destroyed,  and 
the  inferior  court,  upon  the  motion  of  the  solicitor,  after  no* 
tice  to  the  accused^  allowed  a  paper  which  was  offered  as 
and  proved  to  be  a  correct  copy  of  the  original  indictment 
to  be  substituted  in  its  stead,  and  proceeded  with  the  trial 
upon  the  substituted  copy.  Upon  an  appeal  to  the  supreme 
court  the  case  was  there  ably  argued,  and  the  majority  of  the 
court  came  to  the  conclusion  that  the  judgment  of  the  circuit 
court  should  be  reversed.  The  grounds  of  their  decision  are 
very  forcibly  stated  in  the  opinion  of  Judge  Phelan.  After 
ccmceding  the  right  of  the  court  to  supply  or  substitute  any 
part  of  the  record  which  has  been  lost  or  destroyed  in  a  civil 
case,  he  proceeds  to  remark,  that  '4n  criminal  proceedingn 
we  are,  in  many  cases,  bound  by  settled  principles  of  law  and 
practice  to  consider,  not  that  which  abstractedly  exists,  but  a 
certain  visible  external  form  as  essential  to  the  legal  exist- 
ence and  sufficiency  of  the  thing  itself.  For  instance,  what 
authority  in  law,"  he  asks, "  will  protect  an  officer  in  arresting 
my  person  on  a  criminal  charge,  or  require  of  me  to  submit  U> 
the  arrest?  Will  a  copy  of  a  warrant  do?  Not  at  all;  it 
must  be  the  original,  lawful  warrant  itself,  which  I  have  a 
right  to  call  for  and  inspect.  This  rule,  we  are  inclined  to 
think,  has  been  commonly  applied  to  indictments.  The  pris- 
oner has  been  supposed  to  have  a  right  to  have  an  inspection 
of  the  indictment  found,  and  to  be  arraigned  on  that  only. 

''  But  conceding  that  a  declaration  and  an  indictment  are 
alike  in  many  respects,  in  some  other  respects  there  is  a  very 
marked  difference  between  them.  A  declaration  is  a  state- 
ment of  his  cause  of  action  by  the  party  himself  or  his  counsel 
not  under  oath.  An  indictment  is  a  statement  of  the  facts 
which  constitute  the  alleged  offense  against  the  public,  on  the 
part  of  the  accused,  made  under  oath  by  a  grand  jury,  and 
which  to  be  good  in  law  must  have  certain  formalities;  and 
by  the  constitution  of  this  state  certain  Kords  are  essential. 
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The  one  u  good  even  though  it  be  noTsigned  hj  coanfleL  Hie 
other  is  nothing  if  it  does  not  bear  the  name  of  the  foreman  of 
the  grand  jnry  and  the  words  ^a  true  bill.'  These  are  indiB- 
pensable  marks  of  an  indictment.  The  one  may  be  changed 
at  pleasure  by  leave  of  the  court.  The  other  cannot  bo 
changed  or  altered  in  the  slightest  degree  by  any  power  after 
it  has  been  returned  into  court  and  the  grand  jury  is  dis- 
charged. The  statutes  of  jeofails  which  in  general  terms  au- 
thorize corrections  and  amendments  in  process  and  pleadings 
have  never  been  held  to  apply  to  indictments. 

^'It  may  be  granted,  the  court  has  and  ought  to  have  power 
to  supply  copies  or  duplicates  of  all  parts  of  the  record  or  pro- 
ceedings which  emanated  from  it  or  under  its  authority  in  the 
first  instance;  because  the  power  which  could  make  the  origi- 
nal ought  to  be  at  all  times  able  to  supply  a  copy  if  that  be 
lost  or  destroyed.  But  this  power  does  not  embrace  an  indict- 
ment. The  court  has  no  power  to  make  an  indictment  or  to 
direct  one  to  be  made;  that  power  resides  exclusively  with  tfaa 
grand  jury.  Admitting,  then,  that  a  court  may  supply  or  sab- 
stitute  whatever  part  of  the  proceedings  it  has  power  to  issue 
or  create  in  the  first  instance,  yet  the  principle  will  not  em* 
brace  an  indictment,  because  the  court  has  no  power  to  make 
that  or  direct  it  to  be  made.  In  the  matter  of  indictments, 
the  grand  jury  are  the  sole  judges  under  their  oath  of  the  pro- 
priety of  their  own  action." 

The  judge  also  stated  in  the  course  of  his  opinion,  that  with 
the  exception  of  a  single  circuit,  the  rule  of  practice  forbidding 
the  substitution  of  an  indictment  prevailed  throughout  the 
state. 

In  the  dissenting  opinion  delivered  by  Judge  Gibbons,  the 
only  case  cited  by  him  as  an  instance  in  which  it  had  been 
held  allowable  to  try  a  person  indicted,  upon  a  copy  of  the  in- 
dictment, was  the  case  of  John  v.  Siate^  2  Ala.  290.  In  that 
case,  it  is  true,  it  was  held  that  where  several  persons  are  in- 
dicted and  the  venue  is  changed  by  less  than  the  whole  num- 
ber, those  who  change  the  venue  are  to  be  tried  on  a  copy  of 
the  indictment.  I  have  been  unable,  however,  to  discover 
anything  in  that  case  which  countenances  the  proposition  that 
an  accused  who  has  not  obtained  a  change  of  venue  may  be 
tried  against  his  consent  upon  any  substitute  for  the  original 
indictment.  On  the  contrary,  I  think  the  case  looks  the  other 
way.  There  the  venue  had  been  changed  at  the  instances  of 
one  of  several  persons  indicted  for  a  felony,  and  an  order  had 
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been  made  Bending  not  only  a  transcript  of  the  record,  but  al«o 
the  original  indictment  to  the  court  to  which  the  venue  was 
changed.  Subsequently  another  order  was  made  requiring 
the  clerk  of  the  last-mentioned  court  to  return  the  original  in- 
dictment, which  was  executed,  and  the  party  who  had  not 
obtained  a  change  of  venue  was  tried  on  the  original  indict* 
ment  so  returned  and  convicted.  And  on  his  appeal  it  was 
insisted,  in  his  behalf,  that  the  prosecution  had  been  discon- 
tinued and  jurisdiction  of  the  court  over  the  case  lost  in  con- 
sequence of  the  execution  of  the  order  directing  the  original 
indictment  to  be  sent  to  the  court  to  which  the  venue,  as  to 
one  of  the  parties,  had  been  changed. 

Goldthwaite,  J.,  in  delivering  the  opinion  of  the  court,  sus- 
taining the  judgment  of  the  court  below,  so  far  as  it  turned  on 
the  question  arising  upon  the  orders  of  the  court  below,  above 
mentioned,  remarked:  ^'The  presiding  judge,  at  the  time  of 
permitting  the  change  of  venue  as  to  Anderson,  was  probably 
misled  by  the  generality  of  the  rule  of  this  court  with  respecfc 
to  changes  of  venue.  The  rule  was  not  intended  to  apply  to 
criminal  cases  where  more  persons  than  one  are  indicted,  when 
one  only  shall  apply  for  a  change  of  venue.  In  such  a  case,  if 
tiie  accused  makes  out  a  sufficient  cause  he  is  entitled  by 
statute  to  a  change  of  venue;  but  the  original  papers  of  ngbt 
appertain  to  the  court  which  retains  jurisdiction  over  such 
of  the  accused  as  do  not  desire  or  cannot  procure  a  change 
of  venue.  A  transcript  of  the  record  which  must  necessarily 
include  a  transcript  of  the  indictment,  as  well  as  of  all  other 
original  papers,  is  all  which  can  regularly  be  transmitted  to 
the  court  to  which  the  venue  is  changed.  The  accused,  who 
under  such  circumstances  asks  for  a  change  of  venue,  may  bo 
tried  on  such  a  transcript,  and  his  consent,  if  that  is  to  bo 
considered  as  essential,  will  be  inferred  from*  his  application. 
If  the  practice  was  otherwise,  the  monstrous  absurdity  might 
result  that  the  prosecution  against  the  others  accused  might  bo 
terminated  or  indefinitely  delayed  by  the  measure  of  grace 
accorded  the  one  who  sought  elsewhere  a  trial  which  he  might 
not  obtain  in  an  impartial  manner  in  the  county  where  the  in- 
dictment was  preferred."  He  then  proceeded  to  show  that  tbo 
irregularity  which  had  occurred,  of  sending  the  original  papers 
to  the  court  to  which  the  venue  had  been  changed,  had  worked 
no  injury  to  the  plaintiff  in  error;  that  the  order  for  the  re- 
transmission of  the  indictment  to  the  court  in  which  the  prose- 
cution originated  was  right;  and  that  there  had  been  no 
continuance  of  the  case. 
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There  is  nothing  in  the  decision  of  the  court,  nor  in  its  opior 
ion,  bearing  adversely  to  the  case  of  the  plaintiff  in  error  here. 
He  has  had  no  agency  in  creating  the  necessity  or  exigency  \ 

by  which  it  is  sought  to  justify  his  trial  on  a  substitnted  in-  j 

dictment  He  is  in  no  degree  chargeable  with  the  absence  of 
the  original*  He  has  not  procured  nor  sought  a  change  of 
venue.  He  has  given  no  consent,  express  or  implied,  to  be 
tried  on  anything  short  of  the  original,  identical  indictment 
found. 

The  case  of  People  v.  Burdock,  3  Caines,  104,  cited  by  the 
attorney-general,  does  not  necessarily  involve  the  decision  that 
a  person  accused  may,  against  his  consent,  be  tried  on  a  copy 
of  a  lost  indictment.    The  reporter,  it  is  true,  in  his  ejfildbui 
states  the  case  as  deciding  the  general  proposition  that  if  a 
record  of  an  indictment  be  lost  the  court  will  grant  leave  to 
file  one  nwne  pro  tunc.    But  on  examination  of  the  case,  it  will 
be  seen  that  it  does  not  go  to  any  such  length.    The  report  of 
the  case  is  very  brief,  and  I  give  it  entire:  "An  indictment 
found  against  the  defendants  for  a  forcible  entry  and  detainer 
in  April  term,  1798,  had,  on  being  removed  into  this  court, 
been  quashed  and  restitution  ordered;  but  the  record  of  it 
could  not,  on  search  in  the  clerk's  office,  be  found.    Riker  ap- 
plied for  leave  to  file  a  record  nunc  pro  tunc,  on  an  affidavit 
by  the  attorney  employed  in  the  prosecution,  disclosing  the 
above  facts;  and  that  on  examination  of  his  register  he  found 
not  only  that  a  record  had  been  duly  filed,  but  that  he  actually 
obtained    an  exemplification  of   it,  which  had    been    lost 
Granted  accordingly.''    When  it  is  seen  that  in  that  case  the 
motion  was  made  in  1805,  in  respect  to  an  indictment  found 
in  1798,  which  had  been  long  since  quashed,  it  is  obvious  that 
the  decision  then  made  is  no  precedent  for  the  case  under  con- 
sideration.   It  is  manifest  that  there  the  substituted  indict- 
ment was  to  be  used  for  some  purpose  other  than  the  trial  cl 
the  person  indicted. 

The  only  case  which  I  have  been  able  to  find  in  addition  to 
those  cited  at  the  bar  bearing  immediately  on  the  question  in 
hand  is  that  of  State  v.  Harrison,  10  Yerg.  642.  The  decision 
and  reasoning  of  the  supreme  court  of  Tennessee  in  that  case 
are  strongly  in  favor  of  the  plaintiff  in  etror  in  this.  In  that 
case,  after  the  prisoner  had  been  regularly  indicted,  tried,  and 
found  guilty  of  a  felony  by  the  verdict  of  a  jury,  he  moved  in 
arrest  of  judgment,  on  the  ground  that  there  was  no  bill  of 
indictment  on  record  against  him.     It  appeared  that  the  in- 
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dictment  had  been  lost  or  mislaid  during  the  trial,  and  upon 
diligent  search  could  not  be  found;  and  the  solicitor  there- 
upon moved  the  court  to  make  a  copy  of  the  indictment, 
tc^ther  with  certain  afSdavits,  proving  very  fully  that  it  was 
a  correct  copy,  a  part  of  the  cause,  which  was  done.  The  en- 
try made  upon  the  record  was  as  follows:  *'  State  v.  Harrison. 
The  attorney-general  appeared  in  open  court  and  moved  the 
court  that  the  following  copy  of  the  indictment  in  this  case 
and  the  affidavits  annexed  be  made  a  part  of  the  record  in 
said  cause.  Whereupon  the  court,  upon  examination  and  in- 
spection of  the  same,  order  the  same  to  be  spread  upon  the 
minutes  and  made  a  part  of  the  record  in  this  cause '';  and  a 
copy  of  the  indictment  and  affidavits  annexed  was  also  in- 
serted .in  the  entry.  In  a  bill  of  exceptions  the  judge  recited 
that  the  copy  of  the  indictment  was  filed  upon  record  by  him, 
not  merely  from  the  affidavits,  "  but  because  the  court  was 
foUy  satisfied  that  said  copy  of  said  indictment  so  ordered 
and  made  part  of  the  record  was  an  exact  literal  copy  of  the 
original  indictment,  not  only  from  the  affidavits  appended  to 
said  copy,  but  fit>m  the  recollection  and  memory  of  the  court 
itself."  The  supreme  court  held  that  no  judgment  could  be 
rendered  against  the  prisoner  upon  a  copy  of  the  indictment 
thus  spread  on  the  records  of  the  court  below;  and  that  the 
case  was  one  proper  for  arrest  of  judgment. 

In  delivering  the  opinion  of  the  court,  Turley,  J.,  after  con- 
sidering the  general  power  of  a  court  to  alter  and  supply  from  its 
own  memory  alone  any  order,  judgment,  or  decree  pronounced 
by  it  at  the  same  term,'  qualifies  the  concession  with  the  re- 
mark that  the  principle  doubtless  applies  with  more  force  to 
things  which  have  emanated  fit>m  the  court  itself,  for  the  reason 
that  the  judge  may  well  recollect  what  he  has  himself  directed 
to  be  done,  and  find  it  impossible  to  remember  what  has  been 
done  by  others.  And  he  then  proceeds  to  say:  '*  If  the  indict- 
ment could  be  supplied  from  the  memory  of  the  judge  the 
record  must  show  explicitly  and  certainly  that  it  was  so  done. 
The  recital  in  the  bill  of  exceptions  does  not  amount  to  this. 
To  establish  the  principle  that  a  judge  might  supply  a  lost 
bill  of  indictment  upon  the  affidavit  of  others,  independent  of 
his  own  recollection,  would,  as  we  think,  be  exceedingly  dan- 
gerous to  the  lives  and  liberty  of  the  citizens;  and  we  cannot 
do  so.  We  think  we  go  &t  enough  in  saying  this  may  be 
done  upon  the  memory  of  the  judge." 

The  provisions  of  chapter  180  of  the  code,  aUowing  papers, 
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**  in  any  caiue,"  lost  or  deetioyed,  to  be  mibetitated  by  an  an- 
tbenticated  copy  of  what  is  lost  or  destroyed,  or  proof  of  the  I 

contents  thereof,  have  obviously  no  application  to  the  case. 
Though  the  language  of  those  provisions  is  broad  enough  to 
cover  the  loss  of  papers  in  criminal  {Hrosecutions,  yet,  from  tha 
general  frame  and  tenor  of  this  chapter,  and  finom  its  positkm 
in  the  code,  as  one  of  a  series  of  chapters  under  the  title  of 
(51)  *' proceedings  in  civil  suits,"  considered  in  connection 
with  the  declaration  of  the  design  set  forth  in  the  preamble  of 
the  code,  to  arrange  the  general  statutes  of  the  commonwealth 
**  in  appropriate  titles,  chapters,  and  seoticms,"  it  is  manifest 
that  the  remedy  proposed  by  the  provisions  in  question  applies 
to  the  loss  or  deBtruction  of  papers  in  civil  causes  <Hily.  ' 

Upon  the  whole,  it  seems  to  me  that  the  plaintiff  in  error 
i»  entitled  to  a  judgment  of  this  court  in  his  favor.  Then-  i.s 
no  legislative  provision  regulating  the  practice  in  his  cm^  ; 
t*KTo  is  ho  authoritative  decision  in  England  or  Virginia  rul- 
I'Ag  the  point  raised  by  him  against  him;  whilst  the  weight  of 
the  few  adjudications  on  the  question  by  the  courts  in  this 
country,  of  which  we  have  any  reports,  is  clearly  in  his  favor. 
In  this  state  of  the  law,  I  do  not  think  we  are  authorized,  by 
affirming  the  judgment,  to  introduce  a  practice  which  would 
tend  to  impair  the  efficiency  of  one  of  those  guards  which  the 
law  has  provided  for  the  protection  and  security  of  the  citizen. 
Whenever,  on  a  trial,  the  original  indictment  is  substituted  by 
parol  proof  of  its  contents,  the  accused  is  necessarily  exposed 
to  the  hazard  of  being  tried  for  and  convicted  of  a  charge  dif- 
fering in  greater  or  less  degree  from  that  preferred  by  the  grand 
jury.  To  expose  to  such  a  hazard  an  accused  who  is  nowise 
responsible  for  the  loss  or  destruction  of  the  original  indict- 
ment seems  to  me  to  be  hardly  in  accordance  with  the  Sfniit 
that  regulates  the  proceedings  in  criminal  trials;  and  I  am  for 
reversing  the  judgment. 

The  other  judges  concurred  in  the  opinion  of  Danisl,  J. 

Judgment  reversed. 

Lobs  of  iKDionuirr,  Emor  astd  BMnjMtMmn  of.  — Tliere  have  bean 
much  ievmt  oaaee  tcmdiiiig  upon  the  podnt  diBOoasedia  th&  yrindplB  ome  thaa 
would  afypaar  probable  upon  oonmdaring  the  mnltitodM  of  theto  iBfltnuaaBti 
which  ore  preferred  into  courts  the  character  of  persoxiB  whom  their  deetrao- 
tioQ  woold  most  benefit,  and  the  apparent  eaae  with  which  they  might  ba 
abstradted.  From  the  emaU  somber  Of  casea  which  in  any  wiae  tondi  tins 
qinettiooy  where  their  ruling  was  not  oontrolled  by  «qpMts  afeatatti^  it  eanaot 
ba  ognwdamA  aattlad.    In  Oatfowag  v.  SkOe,  22  Ala.  778;  tba  indiatawit 
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loflt  before  the  defendant  had  been  arraigned  upon  it,  and  the  coart  said  thai 
it  ooold  not  be  replaced,  even  npon  the  most  sattsfiBctory  proof  that  it  was  an 
exact  copy.  State  v,  HaTrimm^  10  Yerg.  542;  is  also  an  authority  to  some  ex- 
tent, that  a  lost  indictment  cannot  be  supplied.  So^  also»  is  Bciyd  ▼.  State^  6 
Cdd.  1. 

In  a  subsequent  Alabama  case  it  was  decided  that  where  the  indictment  is 
lost  alter  the  defendant  has  been  amigned,  and  his  plea  has  been  entered, 
the  court  has  ^ihoent  power,  without  the  consent  of  the  prisoner  or  his  conn- 
sel,  to  order  the  substitution  of  an  indictment  lost  after  that  stage  of  the  pro- 
ceedings: Bradford  ▼.  State,  64  Ala.  230.  The  court  in  this  case  recognize 
the  force  of  the  reasoning  of  Oanaway  ▼.  State^  supra,  that  where  the  indict- 
ment is  lost  before  arraignment  it  cannot  be  replaced. 

It  is  not  indispensable  to  the  validity  of  a  sentence  that  the  indictment 
should  be  among  the  records  at  the  time  the  sentence  was  passed:  Mounts  t. 
State,  14  Ohio^  295-306.  So  the  mere  fact  that  the  indictment  was  stolen  or 
missing  after  the  trial,  and  could  not  be  sent  up  with  the  writ  of  error,  will 
not  justify  this  court  in  reversing  the  judgment:  Smith  v.  State,  4  G.  Greene, 
189.  In  several  of  the  states,  statutes  have  been  passed  providing  for  the 
replacement  of  lost  or  destroyed  indictments.  The  fact  of  the  loss  is  to  be 
entered  upon  the  minutes  of  the  court,  which  puts  a  stop  to  the  ruiming  of 
the  statute  of  limitations,  and  a  new  indictment  is  to  be  prepared.  This 
second  indictment  is  to  be  found  in  the  same  manner  as  the  first,  upon  the 
testimony  of  witnesses  sworn  to  give  evidence  before  the  grand  jury:  State 
V.  ElSott^  14  Tex.  423;  State  v.  Adams,  17  Id.  232.  This  statute  was  subse- 
quently changed  so  that  now  when  an  indictment  is  lost,  the  district  attor- 
ney may  suggest  the  fact  to  the  court,  and  the  same  shall  be  entered  upon 
the  minutes  of  the  court,  and  in  such  case  another  indictment  may  be  sub- 
stituted upon  the  written  statement  of  the  district  attorney,  that  it  is  sub- 
stantially the  same  as  that  which  has  been  lost  or  mislaid:  ClampUl  v.  Staie, 
3  Tex.  App.  638;  BeardaU  v.  StaU,  4  Id.  631;  Oraham  v.  State,  43  Tex.  55a 
In  Tennessee,  the  statute  provides  that  indictments  in  cases  of  felony  shall 
be  entered  in  fuU  on  the  minutes  of  the  court,  and  that  a  copy  of  the  min- 
utes shall  be  as  good  and  valid  as  the  originals  if  at  any  time  the  latter  are 
lost  or  destroyed.  But  a  compliance  with  this  statute  must  appear,  and  in 
no  cases  but  those  therein  provided  for  can  a  defendant  be  tried  upon  a  copy 
of  an  indictment:  Boyd  v.  State,  6  Cold.  1-3.  In  Mississippi,  the  statute 
provides  that  where  an  indictmenb  has  been  lost,  destroyed,  or  quashed,  the 
further  time  of  six  months  shall  be  allowed  for  the  finding  of  a  new  indict- 
asnt:  Thompeon  v.  State,  54  Miss.  740-745.  The  statute  in  Indiana  pro- 
vides that  indictments  be  recorded,  and  in  case  of  their  loss,  the  defendant 
may  be  tried  upon  a  copy  taken  from  the  record  and  certified  by  the  clerks 
Buekmr  v.  Staie,  56  In<L  208.  In  Kansas  and  Georgia  there  appear  to  be 
statutes  authorizing  the  replacement  of  lost  indictments  by  copies:  Millar  v. 
State,  2  Kan.  174-181;  Beinhart  v.  State,  29  Ga.  522. 

In  ChTnmcmoealtk  v.  Keger,  1  Duvall,  240,  the  court,  while  conceding  the 
power  in  a  court  to  replace  a  lost  indictment,  say  that  it  cannot  be  replaced 
by  a  diffiarent  indictment  found  by  a  new  grand  jury.  That  the  only  efifeot 
«f  such  proceeding  would  be  the  institution  of  a  new  prosecution  in  which 
the  limitation  would  ran  up  to  the  return  of  the  new  indictment  into  court 
An  indictment  torn  into  three  pieces  which  may  be  so  united  without  the 
omissum  of  any  material  word  as  to  restore  it  substantially  to  the  form  la 
iHiidh  it  was  presented  in  court  by  the  grand  jury,  is  sufficient  as  a  basis  te 
totfier  l^gal  proceedings:  Oommmmeakk  v.  Bokmd,  97  Mass.  596. 
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Lavd  Dmortwip  dt  Dud  ab  "South  Half"  of  a  oertain  qimUn  jactfca 
may  bo  diown  by  extrixisio  evidenoe  to  be  one  ball  in  ana  of  aaid  aectiflai 
and  not  one  ball  according  to  the  government  eurey. 

WhXRX  LaVD  18  COHYSTXD  IK  SxCmOHS  OB  SUBDXYIBIOHB  OV  SlOnOXi^  Jf 

18  PKnumD  that  reference  was  had  to  the  pablio  eureyi  of  the  United 
States;  bnt  where  land  is  conveyed  in  fractions  of  eectiona»  as  the  south 
half  of  a  certain  section,  extrinsic  evidence  is  admissible  to  show  that  one 
half  in  area  was  meant. 
In  Bjiotmsitt  uhdxb  Codi^  Difxndaiit  mat  Avail  Himbilf  ov  Ajtt  TiWi" 
OB  Equitablb  Difxnsb. 

The  opinion  Btates  the  case. 

Barber  and  FrU>erif  for  the  appellant 

Eno8  and  Hall,  for  the  respondent. 

By  Court,  Cole,  J.  We  shall  not  stop  to  inquire  wheihar 
the  circuit  court  should  have  granted  the  nonsuit,  because  we 
are  all  clearly  of  the  opinion  that  the  testimony  which  was 
offered  for  the  purpose  of  showing  that  the  appellant  was  en- 
titled to  hold  one  half  of  the  northwest  fractional  quarter, 
divided  according  to  area  or  quantity,  was  improperly  ex- 
cluded, and  therefore  the  judgment  must  be  reversed  for  this 
reason,  even  if  no  other  error  existed  in  the  case.  It  appears 
that  both  parties  claim  the  premises  in  controversy  by  title 
derived  from  Burchard,  but  the  appellant  by  the  elder  grant. 
It  seems  that  Burchard  purchased  the  entire  quarter-section 
fix>m  the  territory  of  Wisconsin  in  1847,  and  received  a  patent 
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for  the  same,  in  which  the  land  was  described  as  "  the  north- 
west fractional  quarter  of  section  1,  town  7  north,  range  14 
east,  containing  166  60-100  acres.''  For  the  purpose  of  estab- 
lishing the  facts  set  up  in  the  answer,  and  of  showing  that  the 
quarter-section  should  be  divided  into  equal  parts  by  an  east 
and  west  line  through  it,  the  appellant  offered  in  evidence  a 
written  contract  from  Burchard  to  one  Day  and  Young,  dated 
in  1847,  by  which  Burchard  sold  the  fractional  quarter-section 
to  them,  and  agreed  to  quitclaim  his  interest  in  the  land  upon 
being  paid  the  consideration  therein  mentioned  within  three 
years  from  date.  Upon  the  contract  was  a  written  assign- 
ment by  Day  of  his  interest  in  the  fractional  quarter  to  one 
John  Potter,  and  an  assignment  by  John  to  Zebedee  Potter; 
also  a  receipt  thereon  by  Burchard  of  one  year's  interest  and 
one  half  of  the  principal  sum  named  in  the  contract;  and 
likewise  a  written  memorandum,  signed  by  Burchard,  in 
which  he  stated  that  he  was  to  make  John  Potter  a  deed  of 
an  undivided  half  of  the  land  on  the  expiration  of  the  con- 
tract 

Now,  when  we  consider  the  matter  set  up  in  the  answer, 
and  that  the  appellant  had  averred  that  Burchard,  in  Novem- 
ber, 1850,  on  a  part  fulfillment  of  the  contract,  conveyed  to 
Zebedee  Potter  the  south  half  of  the  fractional  quarter,  intend- 
ing by  the  language  to  convey  one  half  of  the  land  in  quan- 
tity, that  he  was  in  the  actual  possession  of  the  premises  in 
dispute,  had  made  valuable  improvements  on  them,  etc.,  it  is 
very  manifest  that  this  written  contract  offered  in  evidence 
and  excluded,  together  with  the  receipts  and  memor^mdum 
thereon,  tended  directly  to  prove  his  answer,  and  establish  the 
facts  upon  which  he  relied  to  defeat  a  recovery.  This  is  very 
obvious.  The  question  then  is.  Was  it  competent  to  show  by 
this  kind  of  proof  that,  by  the  language  used  in  the  deed,  one 
half  of  the  fractional  quarter,  according  to  area  or  quantity, 
was  intended  to  be  conveyed  to  Zebedee  Potter?  The  descrip- 
tion as  stated  in  the  answer  is,  '*  the  south  half  of  said  frac- 
tional quarter-section."  Could  it  be  shown  by  the  contract, 
from  which  it  appeared  that  Burchard  had  sold  the  entire 
tract  to  two  persons,  who  owned  equal  interests;  and  by  an 
assignment  of  one  of  those  interests  to  Potter;  the  receipt  by 
Burchard  of  one  half  of  the  consideration  money;  his  written 
agreement  to  make  Potter  a  deed  of  an  undivided  half  of  the 
land;  the  taking  possession  by  Potter,  in  fact,  of  the  south 
half  ae6brding  to  quantitv,  and  making  improvements  thereon. 
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or  by  any  other  extrinsic  matter, — that  one  half  in  area  was 
intended  to  be  conveyed  by  this  language?  We  are  all  of 
opinion  that  this  evidence  was  admissible,  for  the  parpoee  of 
showing  what  was  intended  to  be  conveyed  by  the  deed. 

The  respondent,  in  making  out  his  case,  had  offered  in  evi- 
dence two  plats  of  the  section,  with  a  deed  from  Burchard  to 
one  Hall,  dated  in  1855,  convejdng  ^'  the  north  half  of  the 
northwest  quarter  of  section  1,"  etc.,  and  had  deduced  title 
through  foreclosure  proceedings  on  a  mortgage  given  at  the 
same  time  by  Hall  to  Burchard.  Now,  his  argument  is,  that 
since  the  land  was  described  as  "  the  north  half  of  the  north- 
west quarter,''  or  ''  the  south  half  of  said  fractional  quarter," 
the  parties  must  be  presumed  to  have  conveyed  with  reference 
to  the  government  surveys,  and  not  in  reference  to  quantity 
or  area;  and  that  consequently  he  has  a  right  to  claim  all  the 
land  lying  north  of  a  line  eighty  rods  north  of  and  parallel  to 
the  east  and  west  quarter  line  of  the  section,  as  indicated 
upon  the  plats  introduced  in  evidence.  These  plats  show  that 
the  quarter-section  is  of  an  irregular  shape,  in  consequence  of 
Rock  River  running  through  its  southeast  corner,  and  if  it  is 
divided  as  claimed  by  the  respondent,  he  will  have  109  acres 
out  of  the  166. 

While,  in  a  philological  sense,  a  conveyance  of  the  north 
half  or  south  half  of  the  tract  of  land  would  mean  a  convey- 
ance of  a  moiety  or  one  of  two  equal  parts  of  the  tract  divided 
by  an  east  and  west  line,  yet  ordinarily,  when  land  is  described 
in  this  manner  by  numbers  and  quarters,  we  understand  the 
language  is  to  be  construed  with  reference  to  the  public  sur- 
veys of  the  United  States.    It  is  well  known  that  by  this  eys-  • 
tem  of  surveys,  the  lands  are  first  surveyed  into  townships 
six  miles  square,  by  east  and  west  and  north  and  south 
rectilinear    lines;    and  that  the  townships  are  again   sub- 
divided into  thirty-six  sections  by  lines  running  parallel  to 
the  township  lines.    At  the  comers  of  the  townships  monu- 
ments are  established,  and  other  monuments  are  also  erected 
at  the  proper  corners  of  sections;  and  the  corners  of  half  and 
quarter  sections  not  marked  on  the  surveys  are  placed  as 
nearly  as  possible  equidistant  from  those  two  comers  which 
stand  on  the  same  line:  Brightly's  Dig.  U.  S.  Laws,  446,  447. 
Persons  were  permitted  to  buy  either  entire  sections,  half-sec- 
tions, quarter-sections,  half  quarter-sections,  or  quarter  quarter- 
sections,  in  which  case  the  corners  marked  in  the  surveys  wen 
established  as  the  proper  corners  which  they  were  intended  to 
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designate:  Id.  479,  481.  As  a  general  thing,  in  this  state, 
lands  are  described  in  conveyances  by  numbers  and  quarters 
according  to  the  subdivisions  of  the  government  survsys.  It 
is  therefore  properly  assumed,  as  a  general  rule,  that  the  par- 
ties intend  that  these  surveys  should  be  resorted  to  for  the 
purpose  of  determining  the  location  and  quantity  of  the  land 
conveyed.  And  in  such  a  case,  it  is  undoubtedly  true  that 
the  monuments  established  by  the  surveys  are  referred  to 
to  ascertain  the  boundaries.  These,  unquestionably,  are  the 
usual  means  resorted  to  to  find  the  land.  But  although  this 
is  the  general  rule,  yet  that  rule  is  not  so  inflexible  as  to  ex- 
clude all  other  proof  in  regard  to  the  intention  of  the  parties. 
And  while  ordinarily  it  might  be  presumed,  when  a  party  con- 
veyed a  south  half  of  a  quarter-section,  that  the  language  was 
used  in  reference  to  the  government  surveys,  still  we  think  it 
is  competent  to  show  that  the  parties  intended  that  one  half 
of  the  quarter,  according  to  area,  should  be  conveyed.  Had 
the  description  been  "  the  south  half,"  etc.,  "  according  to  the 
government  surveys,"  of  course  it  would  exclude  the  idea 
that  the  parties  had  any  reference  to  the  quantity.  The 
government  surveys  could  then  alone  be  resorted  to  to 
determine  the  quantity  and  location  of  the  land.  But  this 
is  not  the  language  of  the  deed.  The  deed  conveys  ''the 
south  half  of  the  fractional  quarter,"  which  may  mean  half 
in  area  quite  as  naturally  as  any  government  subdivision. 
Indeed,  it  is  not  inconsistent  with  the  language  used  to 
say  that  a  moiety  of  the  land  was  intended  to  be  conveyed. 
But  it  is  proposed  to  show,  by  extrinsic  circumstances,  just 
what  the  parties  did  mean  by  that  expression, — that  it  was 
intended  and  understood  to  embrace  one  half  in  area.  Was 
it  not  competent  to  do  this?  The  language  is  vague,  or  rather, 
it  is  as  applicable  to  one  half  in  quantity  as  to  any  govern- 
ment subdivision;  and  in  such  case,  we  understand  evidence 
is  admissible  to  show  what  was  intended.  It  comes  within 
that  class  of  cases  mentioned  by  Professor  Greenleaf,  where 
parol  evidence  is  resorted  to  to  ascertain  the  nature  and 
qualities  of  the  subject-matter  of  a  written  contract,  to  ex- 
plain the  circumstances  surrounding  the  parties,  and  thus 
to  explain  the  contract  itself  by  showing  the  situation  of  the 
parties  in  all  their  relations  to  persons  and  things  around 
them:  1  Oreenl.  Ev.,  sees.  286-288;  see  also  the  authorities 
cited  upon  this  point  by  the  chief  justice  in  the  opinion  in 
Ganson  v.  Madigan,  15  Wis.  144  [82  Am.  Dec.  669].    But 
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even  if  the  evidence  offered  was  Dot  admieable  for  the  jm^ 
poee  of  explaining  the  meaning  of  the  language  emplojr^ 
which  is  vague  and  indefinite,  or  which  is  as  applicable  to  om 
half  in  area  as  anything  else,  yet  I  think  it  was  clearly  ad- 
missible on  another  ground.  I  think  it  was  competent  to 
show  that  the  description  of  the  land  according  to  the  govern- 
ment survey  did  not  conform  to  the  intention  of  the  partieB, 
which  is  assumed  to  be  to  convey  one  half  in  quantity, 
and  therefore  that  there  was  a  mistake  in  drawing  the  deed. 
I  deem  it  safe  to  rest  the  admission  of  the  evidence  on  thii 
ground,  but  in  this  my  brethren  do  not  agree  with  me.  At 
all  events,  there  can  be  no  question  that  if  the  evidence 
showed  clearly  and  satisfactorily  that  the  description,  when 
construed  according  to  the  government  surveys,  did  not  in 
fact  embrace  as  much  land  as  the  parties  supposed  and  in- 
tended should  be  conveyed,  it  would  present  the  case  of  a 
mistake  in  the  instrument;  in  other  words,  that  the  ordinary 
construction  to  be  given  the  language  did  not  conform  to  the 
meaning  and  intention  of  the  parties.  On  this  ground,  I  think 
the  evidence  beyond  all  confroversy  to  be  admissible.  Bnt 
to  this  view  it  is  objected  that  the  appellant  ought  not  to  be 
permitted  to  make  this  proof  or  establish  the  special  matters 
stated  in  the  answer,  without  first  reforming  the  deed  by  a 
suit  in  equity;  and  that  this  must  be  done  before  he  can  rely 
upon  it,  even  as  a  shield  to  his  possession.  But  if  there  is  a 
mistake  in  the  description,  does  not  this  constitute  an  equita- 
ble defense  to  this  action?  If  the  appellant  shows  that  the 
land  claimed  in  equity  belongs  to  him,  and  was  intended  to 
be  conveyed  to  him,  is  not  this  sufficient  to  defeat  a  recovery? 
Since  the  adoption  of  the  code,  we  suppose  a  defendant  may 
avail  himself  of  any  defense,  whether  it  be  legal  or  equitable. 
If  any  equities  exist  which  show  that  the  respondent  ought 
not  to  recover  on  his  legal  title,  they  are  available  to  protect 
the  appellant  in  his  possession.  This  has  been  expressly 
ruled  by  this  court  in  Fisher  v.  Moolick,  13  Wis.  321.  But 
whichever  view  is  taken,  it  follows  that  the  evidence  was  ad- 
missible. 

The  judgment  of  the  drouit  court  is  therefore  reversed,  and 
a  new  trial  ordered. 


After  the  oaae  was  aent  back,  m  ^pean  from  tlie  above  opiiiion,  a  new 
trial  waa  had,  and  judgment  given  for  defendant.  Upon  plaintiff's  i^peal, 
the  foUowing  opinion  waa  delivered  by  Mr.  Justioe  Paine:  "This  caae  pre- 
Mnte  the  aame  question  it  presented  when  here  before.    The  argument  of 
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the  appellaiit  oooiigtad  entirely  of  an  attempt  to  thaw  the  incogreetuew  of  the 
former  decision.  And  he  dakned  that  after  admitting  that  where  land  waa 
deacribed  in  a  oonTeyaaoe  aa  the  aoath  half  of  a  pertieohtf  qnarter-aectioa  it 
would  be  oonatmed  to  refer  prima/ade  to  the  aoath  half  aooocding  to  tiie 
foiremment  aonrey,  it  waa  wholly  inoonwiatent  and  in  violation  of  the  aetCled 
nilea  of  law  to  admit  evidence  to  ahow  that  the  partiea  really  intended  a 
eonveyaace  of  the  aoath  half  in  quantity.  For,  aiid  he^  where  the  partiea 
In  their  written  eontraota  oae  wocda  having  a  fixed,  eetaUiahed  meanings 
parol  evidence  eannot  be  reoeived  to  show  that  they  were  need  in  a  difBareni 
aaniifi  Thia  ia  nndoabtedly  a  oorxect  propoaitian;  bat  the  faUaoy  of  tiie 
argament  eonaista  in  the  aaaamptian  that  it  waa  admittsd  in  the  former  opin- 
ion that  the  worda  in  qoeetion  here  had  any  anoh  fixed  and  eetabliahed  mean* 
ing  as  to  make  thia  rale  applioable.  So  far  &om  it^  the  deotaion  waa  placed 
axpreaaly  upon  the  groand  that  the  worda  may  mean  the  one  thing  aa  well  aa 
the  other.  The  sonth  half  of  a  qoarter-aection  ia  a  fit  and  atriotly  aoourate 
and  proper  ezpreseion  to  deacribe  the  aoath  half  in  qoantity.  It  may  alao 
mean  the  aoath  half  according  to  the  government  aorveya.  Now,  when  a 
deaoription  may  mean  either  of  two  things,  and  one  aa  well  aa  the  other,  how 
can  it  be  said  to  have  each  a  fixed  meaning  as  to  come  within  the  rale  relied 
on?  Clearly  it  cannot,  bat  it  falls  within  the  cUua  of  oaaea  dted  in  Cfammm  v. 
MacUgan,  15  Wis.  144,  referred  to  in  the  former  opinion.  Trne,  the  ^pel- 
Unt  claimed  that  its  meaning  waa  fixed  by  the  admiaaion  that  each  a  deaerip- 
tion  would  be  construed  pHma/aeie  as  referring  to  the  government  aurvey. 
Bat  certainly  that  doea  not  fix  it.  Where  a  phrase  may  mean  two  things, 
eannot  the  law  for  convenience  and  certainty  in  construction  adopt  a  rule 
that  it  shall  prbna/ade  be  held  to  mean  one  of  them  without  at  the  aame 
time  rendering  it  impossible  to  show  that  it  was  intended  for  the  other. 
Oan  it  not  adopt  a  prima/ade  rule  without  at  the  aame  time  making  it  oon- 
dnsive?  We  fail  entirely  to  see  the  inconsistency  or  unreasonableness  of 
holding  that  this  may  be  done.  The  rule  that  ordinarily  deacriptions  of  thia 
aort  are  presumed  to  have  reference  to  the  government  surveys  has  ariaen 
from  the  fact  that  in  most  cases  a  description  according  to  quantity  and  ao- 
eording  to  those  surveys  would  be  the  same.  If  the  surveys  were  entirely 
aooorate  it  would  be,  and  they  are  genera  ly  sufficiently  accurate  to  warrant 
tiie  adoption  of  the  prima/ade  rule  that  the  partiea  had  reference  to  them, 
and  did  n(4  intend  to  examine  into  any  slight  diserepenciee  between  them 
and  the  actual  area.  But  when  the  question  concerns  a  fraotiooal  quarter- 
eeotion,  as  in  thia  case,  it  is  entirely  dififorent.  There  the  difference  between 
a  half  in  quantity  and  a  half  according  to  the  aurvey  may  be  very  great,  and 
that  although  the  aurvey  is  entirely  accurate.  To  hold  that  a  mere  prima 
/ode  rule  of  construction,  founded  upon  a  usual  but  entirely  diffisrent  atate 
of  facts,  should  be  applied  here,  and  there  held  conduaive,  ia  required  neither 
1^  reason  nor  law.    The  judgment  is  affirmed." 

Parol  Evidbngb  Expladiino  Deed:  See  AUm  y.  Lee,  48  Am.  Dea  862; 
Atims  V.  Bordman,  87  Id.  100;  Toung  v.  Loram,  52  Id.  463.  Parol  evidence 
ia  admissible  to  identify  real  property  indicated  in  a  contract  for  its  sale,  and 
described  therein  with  sufficient  certainty  so  that  it  can  be  thus  identified: 
Coleridt  V.  Hooper,  56  Id.  505.  Such  evidence  is  admissible  to  explain  a  de- 
scription in  a  deed  in  order  to  apply  it  to  the  subject-matter  of  the  granti 
Morton  v.  Jadaion,  40  Id.  107.  But  it  is  not  admissible  for  the  purpoee  of 
ahowing  that  a  different  tract  from  the  one  mentioned  in  the  deed  waa  in- 
tended to  be  conveyed:  Norwood  v.  Bprd,  42  Id.  406;  see  the  case  of  HarU 
V.  Hector,  53  Id.  157.  , 
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Eqvitabu  Ihnrum  vo  Aonov  or  Ejbotmkit:  7%em  ▼•  79eam,  59  Am. 
Dm.  329|  and  note.  The  princiiMj  cam  is  cited  to  the  point  thmt  nlieieru 
tend  is  conveyed  according  to  the  government  snrvey  or  deseription,  and  tin 
Bunraments  eetabliahed  by  the  original  inrveyB  can  be  found,  tfaeee  are  eon* 
trolling  in  IfeAwy  ▼.  Lopd,  81  Wis.  14&  The  principal  case  is  eitsd  to  tilt 
point  that  if  the  langoage  of  a  written  contract  is  plain  and  imainbignoiii^  il 
ii  a  qaestion  of  law  for  the  coort  to  dstormine  the  intent  of  the  parties  from 
the  words  need.  If,  on  the  other  hand,  the  langoage  is  doubtful  cr  the  ia- 
tention  not  clearly  expressed,  and  the  ambigoity  is  sndi  that  it  may  be  ex- 
plained by  other  evidence,  or  if  Hie  meaning  of  the  terms  used  is  to  be 
ascertained  and  determined  by  eztrinsie  proof,  then  the  oonstmetian  k 
nsually  a  question  of  fact  for  tiie  jnzy,  in  iSSfcrts  ▼.  (hnkUn,  34  Wis.  31;  Stnki 
▼.  Hartford  Fire  Jim.  Cb.,33Id.  607;  Stroknr.  Detrok  etc.  If ^  00.^21  Id.  ^U; 
Mwgan  v.  Burrtme,  45  Id.  217;  Lfmam  ▼*  ^^ifteod^  40  Id.  512L  It  is  citad 
mDuPoniY,  Dosii^  35  Id.  639,  to  the  point  that  eqaitahla  lUfwMSf  my  U 
made  available  in  actions  of  ejectment. 
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[17  wisooKBiiiv  em.! 

P&BsiHOB  OF  Accused  dubino  Pboobbss  of  Tbial.  — Frisonsr  nay  vdm^ 
tarily  absent  himself  from  the  court-room  during  a  portiom  of  the  pi^ 
gross  of  his  triaL  Consequentlyy  where  the  Jury  in  a  trial  for  felony 
retomed  and  stated  that  they  had  agreed  upon  a  verdict,  but  had  nol 
reduced  it  to  writing,  and  were  sent  back  to  prepare  a  written  verdio^ 
and  where,  when  they  returned,  the  prisoner  was  not  present^  and  tiis 
jury  returned  their  verdict,  were  polled  by  the  prisoner's  oonnael  and 
discharged  before  his  return,  the  prisoner  will  not  be  given  »  new  trial, 
unless  he  show  that  his  absence  was  enforced. 

It  18  NOT  Enough  to  Show  that  Aoouskd  was  Abswt  ibom  Ooobt-booh 
during  the  rendition  of  the  verdict  in  his  case.  The  burden  is  on  him  ts 
show  error,  and  he  should  make  it  appear  that  he  was  deprived  of  the 
right  to  be  present,  not  merely  that  he  was  not  present. 

SvKBT  Pkbson  TniBD  lOB  Fblont  has  Right  to  be  Pbibbnt  at  Tbial* 
AND  AT  Wholb  OF  It,  and  if  he  should  be  deprived  of  his  right  witboni 
his  consent,  he  will  be  given  a  new  trial. 

Witness  may  Use  Memorandum  not  Made  bt  HERSEf.F  to  refresh  he 
memory,  if,  after  seeing  the  memorandum,  she  is  able  to  recall  the  fadi 
and  testify  to  them  as  matters  of  recollection. 

Instbuction  Encboaohino  upon  Pbovingb  of  Jubt. — It  was  essential  ts 
establish  the  identity  of  certain  notes  found  where  the  prisoner  was  said 
to  have  concealed  them  with  the  ones  charged  to  have  been  stolen.  The 
court  in  its  charge  said  that  "  one  twenty-dollar  note  was  positively  iden- 
tified '*:  Hdd,  error  as  the  question  of  identity,  no  matter  ^Hiat  the  en- 
denoe  was  for  the  jury. 

^T^E  opinion  states  the  case. 
Montgomery  J  Tyler  y  and  Wing,  for  the  plaintiff  in  eiror. 

V 

Winfield  Smithy  attomey-generaly  for  the  state. 
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By  Court,  Paine,  J.  When  the  jury  came  in  with  their 
verdict  the  prisoner  was  in  court.  The  jury  were  asked  if 
they  had  agreed,  and  replied  in  the  affirmative,  but  that  their 
verdict  had  not  been  reduced  to  writing.  They  were  directed 
by  the  judge  to  retire,  and  bring  in  a  written  verdict,  which 
they  did.  When  they  returned,  however,  though  the  prisoner's 
counsel  was  present  and  had  the  jury  polled,  still  he  himself 
was  out  of  the  room,  and  did  not  return  until  the  verdict  had 
been  received  and  the  jury  discharged.  Where  he  was,  or 
what  was  the  occasion  or  manner  of  his  leaving  the  room,  the 
record  does  not  disclose,  though  it  appears  that  he  was  not 
absent  longer  than  five  minutes.  Upon  this  ground  a  motion 
for  a  new  trial  was  made  and  overruled,  which  is  alleged  as 
error. 

It  is  undoubtedly  true  that  every  person  tried  for  a  felony 
has  the  right  to  be  present  at  the  trial,  and  at  the  whole  of  it 
And  if  he  should  be  deprived  of  this  right  without  his  consent, 
it  would  be  erroneous:  R.  S.,  c.  179,  sec.  7;  Rose  v.  StatCj  20 
Ohio,  31;  People  v.  PerHrw,  1  Wend.  91. 

In  the  case  of  Prine  v.  Commonwealthy  18  Pa.  St.  103,  it  was 
held  that  the  prisoner's  counsel  could  not  waive  bis  right  to 
be  present.  Whether  the  prisoner  himself,  if  once  personally 
present,  could  waive  it  or  not,  they  did  not  decide,  as  no  such 
case  was  presented.  Yet,  as  they  declared  the  right  to  be  ^'  in- 
alienable," the  inference  might  be  drawn  that  they  8upix)eed 
the  prisoner  even  could  not  part  with  it  But  it  is  unnecessary 
to  go  to  that  length,  or  to  determine — although  the  statute 
provides  that  no  person  shall  be  tried  for  a  felony  without  be- 
ing present  at  the  trial — whether  that  is  not  a  right  secured 
to  him,  which,  like  many  other  important  rights  given  by  law, 
the  party  may  waive  if  he  deliberately  and  with  full  khowl- 
edge  of  his  right  sees  fit  to  do  so.  It  is  clear  that  he  may 
waive  any  trial  at  all.  He  may  plead  guilty,  and  thus  subject 
[limseif  to  the  worst  results  which  might  follow  a  trial.  And 
i  f  he  can  do  this,  it  would  be  difficult  to  reconcile  with  the  rule 
wnich  allows  it  any  reasoning  that  would  prevent  him  from 
waiving  any  mere  privilege  on  the  trial  that  ^s  designed 
only  to  aid  him  in  shielding  himself  from  those  results.  Of 
course,  this  reasoning  would  not  be  applicable  to  any  right 
where  a  refusal  to  waive  it  might  possibly  prejudice  his  case 
So  that  he  might  be  held  to  act  in  some  degree  under  con- 
straint. Such  has  been  held  to  be  the  case  where,  during  the 
progress  of  a  trial,  a  juror  has  been  taken  sick,  or  from  other 
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oaoae  been  unable  to  proceed.  It  has  been  said  that  the  pria- 
oner  in  snch  a  oaee  ought  not  to  be  put  upon  his  election 
irhether  he  would  waive  his  right  to  a  full  jury,  and  allow  the 
remainder  to  try  him,  because  he  might  be  induced  by  an 
andue  desire  to  propitiate  the  remainder  by  manifesting  confi- 
dence in  them  to  waive  a  right  which  he  otherwise  would  not 
But  however  this  may  be,  there  does  not  seem  to  be  any  sound 
reasoning  by  which  a  prisoner  indicted  for  felony,  having  the 
privilege  of  being  present  at  the  trial,  and  being  in  a  condition 
to  exercise  it,  may  not  voluntarily  waive  the  right,  so  far  at 
least  as  to  be  temporarily  absent  from  the  room  during  some 
portion  of  the  progress  of  the  trial.  It  has  accordingly  been 
held  in  several  cases,  the  doctrine  of  which  seems  to  us  rea- 
sonable, that  he  may  waive  such  right:  Wikon  v.  StaU^  2  Ohio 
St  819;  MeCorUe  v.  State,  14  Ind.  89;  StaU  v.  Wamirej  16  Id 
867. 

Such  being  our  conclusion,  we  think  it  must  be  assumed 
upon  this  record  that  the  prisoner  was  voluntarily  absent  at 
he  moment  the  verdict  was  received.  He  had  been  present 
during  the  trial;  he  was  present  when  the  jury  came  in  frith 
their  verdict.  It  is  not  probable  that  the  court  would  order 
him  removed  during  the  short  time  required  to  write  the  ver- 
dict; and  it  does  not  even  appear  whether  he  was  in  custody 
or  on  bail.  The  burden  therefore  being  on  the  prisoner  to 
show  error,  he  should  make  it  appear  that  he  was  deprived  of 
the  right  to  be  present,  not  merely  that  he  was  not  present 
For  the  latter  fact  is  entirely  consistent  with  the  supposition 
that  he  may  have  voluntarily  left  the  room  at  the  time  the 
verdict  was  received,  without  the  knowledge  even  of  the  court 
or  the  officer.    This  fJEict,  then,  is  no  ground  for  reversal. 

The  indictment  was  for  larceny  in  stealing  several  treasury 
notes.  On  the  trial  a  witness  was  called  to  describe  the  notes: 
and  as  she  could  not  describe  them  without  refreshing  her 
recollection,  she  was  allowed  to  use  for  that  purpose  a  memo- 
randum which  had  been  made  by  another  person  at  the  time 
the  notes  were  found,  but  for  the  making  of  which  the  witness 
furnished  the  paper,  and  read  the  numbers  of  the  notes  to  the 
other  person,  who  wrote  them  down.  The  record  is  not  very 
specific  or  clear  in  respect  to  what  the  witness  said  about  the 
memorandum,  though  we  understand  it  as  meaning  that  she 
testified  positively  that  such  a  memorandum  was  made,  and 
that  she  believed  the  one  presented  her  to  be  the  same  one 
The  bill  of  exceptions  then  states  that ''  the  witness  testified  to 
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the  description  of  the  treasury  notes  from  the  memorandunv 
although  she  had  no  recollection  of  the  description  without  the- 
aid  of  the  memorandum  ";  and  it  is  claimed  that  this  evidence 
was  erroneously  admitted. 

It  is  claimed  by  the  prisoner's  counseithat  the  witness  could 
not  be  allowed  to  refresh  her  recollection  by  a  memorandum 
not  made  by  herself  But  however  this  may  be  in  cases 
where  it  is  designed  to  use  or  read  the  memorandum  in  con- 
nection with  the  testimony  of  the  witness,  the  latter  not  being 
able,  even  after  refreshing  his  memory,  to  retain  any  present 
recollection  of  the  facts  stated,  but  only  to  say  generally  that 
he  knew  at  the  time  that  they  were  correctly  stated,  such 
dearly  is  not  the  rule  where  the  witness,  after  seeing  the 
memorandum,  is  able,  by  its  aid,  to  recall  the  facts  and  tes- 
tify to  them  as  a  matter  of  recollection.  In  such  cases  it  mat- 
ters not  whether  the  memorandum  was  made  by  the  witness 
or  another,  '^  for  it  is  his  recollection,  and  not  the  memorandum,, 
which  is  the  evidence":  1  Oreenl.  Ev.,  sec.  436;  2  Phill.  Ev.^ 
Cowen  and  Hill's  Notes,  922,  923;  Dorsey  v.  Oasaawayj  2 
Har.  &  J.  410  [3  Am.  Dec.  557];  Coffin  v.  Vincent^  12  Cush. 
98.  Such  we  understand  to  have  been  the  case  here.  For  we 
understand  the  statement  in  the  bill  of  exceptions  above 
quoted  to  mean  that  the  witness,  after  using  the  memoran- 
dum, testified  to  the  description  of  the  notes  from  her  recoUeC'^ 
tion,  although  she  could  not  have  recollected  it  unless  her 
memory  had  been  thus  aided.  This  evidence  was  therefore: 
properly  received. 

Several  exceptions  were  taken  to  the  charge.  And  the  coun- 
sel for  the  prisoner  have  criticised  its  general  character,  as 
partaking  more  of  the  nature  of  an  argument  against  the 
accused  than  of  an  appropriate  charge  by  the  court.  There 
may  be  some  ground  for  such  a  criticism.  But  without  at* 
tempting  to  determine  whether  there  is  anything  in  its  general 
character  to  justify  a  reversal  of  the  judgment,  we  think  there 
is  one  portion  in  which  the  judge  encroached  so  directly  upon 
the  province  of  the  jury  that  the  judgment  ought  not  to  stand* 
Certain  notes,  corresponding  in  description  with  those  stolen^ 
had  been  found  at  a  place  where  it  was  claimed  the  prisoner 
had  concealed  them.  The  identity  of  these  notes  with  the 
ones  stolen  was  a  most  essential  fact  in  the  chain  of  evidence 
by  which  he  was  to  be  convicted.  The  judge  charged  the 
jury  that  '*  one  twenty-dollar  note  was  positively  identified.'^ 
And  then  he  proceeded  from  that  as  a  starting-point  to  argue 
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quite  forcibly  in  favor  of  the  identity  of  the  others.  Now, 
what  the  evidence  was  in  respect  to  the  identity  of  this  one 
note,  the  bill  of  exceptions  does  not  disclose.  Yet,  whatever 
it  was,  it  was  a  question  of  fact  for  the  jury.  And  although 
there  may  have  been*positive  evidence  tending  to  identify  it, 
yet  it  is  for  the  jury  to  pass  upon  that  evidence,  and  not  for  the 
judge.  To  say  that  a  fact  is  positively  established,  and  that 
there  is  positive  evidence  tending  to  establish  it,  are  different 
propositions.  In  the  former  case,  the  jury  take  the  fetct  as  a 
starting-point.  In  the  latter,  they  consider  the  positive  evi- 
dence, and  pass  upon  its  credibility  and  effect  This  portion 
of  the  charge  seems  therefore  liable  to  the  objection  indicated 
in  the  exception  taken  to  it,  that  it  stated  the  effect  of  the  evi- 
dence, instead  of  the  evidence  itself. 

While  courts  may  present  to  the  minds  of  jurors,  in  crimi- 
nal cases,  such  considerations  as  are  appropriate  to  aid  them 
in  the  proper  and  legal  discharge  of  their  duties,  they  must  be 
scrupulously  careful  to  leave  to  the  jury  the  full  exercise  of  its 
own  functions.  And  as  this  was  not  done  in  this  instance,  the 
judgment  must  be  reversed. 

NioESsmr  or  Pkbsonal  Prxsenob  of  Aocubxd  in  CRmnrAL  VmocKKDmat 
at  all  the  difiarent  stages  thereof  is  exhaustively  discussed  in  the  note  to  War' 
ren  v.  StaU^  68  Am.  Dea  219,  where  the  principal  case  is  diseciaBed. 

MxMORANDUM,  UsE  ov  BT  WITNESS  TO  BsFAESH  Mekort:  Spring  Garden 
MuL  Ins.  Co,  y.  Evans^  74  Am.  Dec.  655,  and  note. 

iNaTBuonoNS  IN  GsnoNAL  Cases  should  Generally  be  Htfothbzical 
IN  Form,  and  not  assign  a  conclusive  e£fect  to  circnmstanoesy  or  assnme  thai 
they  are  proved.  Oircamstanoes  generaUy  are  not  conclosive,  but  even  when 
they  are  so,  it  should  be  left  to  the  jury  to  determine  whether  those  circum- 
stances are  established:  People  v.  Lemaon,  76  Am.  Dec.  506.  Jniy  is  the 
proper  tribunal  to  determine  questions  of  fact,  but  the  judge  is  not  thereby 
precluded  from  expressing  to  the  jury  his  opinion  on  the  weight  and  effect  of 
evidence:  Kirhwood  v.  Qordon^  62  Id.  418;  Intoes  v.  American  Exchange  Bcaik 
69  leu  190.  Where  evidence  la  conflicting  in  the  least  degree,  the  court  should 
leave  it  entirely  to  the  jury:  Buffington  v.  Cook,  73  Id.  491.  The  principal 
case  L9  cited  in  Riggs  v.  Weute,  24  Wis.  546,  where  it  was  held  that  where  th« 
correctness  of  entoies  in  an  acconnt>book  is  established  by  positive  testimony 
of  a  witness,  he  may  state  what  facts  appear  therefrom,  although  he  does  not 
now  rememlx^r  those  facts,  and  the  entries  were  not  made  by  him,  but  by  an- 
other person  from  his  memoranda.  The  principal  case  is  also  cited  to  the 
point  that  it  is  error  for  the  court  to  express  any  opinion  to  the  jury  as  to  th« 
weight  or  sufficiency  of  the  testimony  upon  any  fairly  controverted  or  debat- 
able question  of  fact,  in  KeUHmm  v.  Eberi^  83  Wii.  614,  and  Dingnum  v.  Siata^ 
48  Id.  491. 
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DUNNIGAN    V.    CmCAGO    AND    NORTHWESTERN    EaIL- 

WAY    ('oMPANY. 

lis  WIM'ONSIN, 'ift-J 

It  is  Dutt  07  RAn«TioAi»  Company  to  Ksxp  its  Oattlb-guabimi  Opsn. 

Raiukoab  Company  is  Gvtltt  or  Nbqlioenob  nr  pEBMnriNo  its  Cattli- 
OUABSS  TO  Remain  Fillbd  with  Snow,  so  that  cattle,  which  have  escaped 
upon  a  highway  without  their  owner's  negligence,  may  pass  onto  the  track 
and  be  liable  to  be  killed.  If  any  injory  is  thereby  sustained,  the  com> 
pany  is  liable  for  the  damages,  and  the  jury  may  be  so  instructed. 

Action  for  damages.  It  was  alleged  that  plaintiff's  cattle 
were  negligently  killed  by  the  defendant.  The  evidence  intro- 
duced by  the  plaintiff  tended  to  prove  that  the  cattle  were 
killed  in  consequence  of  being  run  over  by  a  train  on  the  de- 
fendant's track,  at  a  point  a  short  distance  south  of  where  the 
track  crossed  a  highway;  that  the  track  was  fenced  on  both 
sides;  that  along  the  south  side  of  the  highway  there  was  a 
fence  reaching  down  to  the  track  on  each  side  of  the  track;  that 
across  the  track  there  was  a  cattle-guard;  that  the  guard  was 
at  the  time  filled  with  snow  closely  packed,  and  for  some  time 
previous  had  been  so  filled;  that  there  was  an  opening  in  the 
fence  on  the  south  side  of  the  highway,  a  short  distance  east  of 
the  track,  through  which  the  cattle  escaped  upon  the  highway, 
that  from  the  highway  they  went  upon  the  track  to  the  place 
where  they  were  killed,  by  passing  over  the  cattle-guard;  that 
the  plaintiff's  land  lay  on  the  eastern  side  of  the  railroad,  some 
distance  south  of  the  highway;  and  that  the  tract  between 
plaintiff's  land  and  the  highway  belonged  to  another  person, 
but  was  not  fenced  off  from  the  plaintiff's  land.  The  material 
instructions  given  appear  in  the  opinion.  Verdict  and  judg- 
ment for  the  plaintiff. 

Eldredge  and  Pease^  for  the  appellant. 
John  Winans^  for  the  respondent. 

By  Courty  Cole,  J.  The  circuit  court  gave,  without  qualifi- 
cation or  amendment,  the  several  instructions  asked  for  by  the 
appellant  on  the  trial.  Those  instructions  embraced  many 
propositions  defining  the  duties,  rights,  and  liabilities  of  the 
parties.  Among  other  things,  the  jury  were  told  that  if  the 
evidence  showed  that  the  injury  to  the  cattle  was  occasioned 
by  the  mutual  negligence  of  the  plaintiff  and  defendant,  or 
if  the  wrongful  act  of  the  plaintiff  co-operated  with  the  mis- 
conduct of  the  defendant  to  produce  the  result,   or  if  the 
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owner  permitted  liis  cattle  to  run  at  large  in  tbb  highway  or 
other  place  where  they  could  pass  at  pleasure  upon  the  rail- 
road track,  he  was  guilty  of  gross  and  culpable  negligence; 
and  in  neither  of  the  above-supposed  cases  was  the  company 
liable  for  the  damages  sustained  by  the  killing  of  the  cattle. 
The  court  then  further  instructed  the  jury  that  if  they  sliould 
bo  satisfied  from  the  evidence  that  the  cattle-guards  on  each 
«ide  of  the  highway  crossing  the  railroad  of  the  defendant 
were  filled  with  snow  and  allowed  so  to  remain,  and  that 
the  cattle  of  the  plain tiflF  which  were  injured  were  running 
at  large  on  such  highway,  having  escaped  thereon  through 
the  opening  in  the  fence  along  such  highway,  without  the 
knowledge  of  the  plaintifl*,  and  being  there,  passed  upon  such 
railroad  and  over  such  cattle-guards  onto  the  track  of  such 
railroad,  and  the  injury  complained  of  occurred,  and  that  the 
fiegligence  of  the  defendant  consisted  solely  in  permitting 
«uch  cattle-guards  so  to  become  and  remain  filled  with  snow, 
then  the  plaintifiT  would  be  entitled  to  recover. 

The  only  exception  taken  in  the  case  was  to  this  instruction, 
^e  are  of  the  opinion  that  it  was  strictly  pertinent  to  the  facts 
proven  on  the  trial,  and  is  sound  in  principle.  The  essence  of 
the  instruction  is,  that  it  was  the  duty  of  the  company  to  keep 
its  cattle-guards  open,  and  not  suffer  them  to  remain  filled 
with  snow,  so  that  cattle  going  along  the  highway  would  pass 
on  to  the  track  and  be  liable  to  be  killed;  that  the  company 
permitting  its  cattle-guards  to  remain  in  that  condition  was 
guilty  of  negligence,  and  if  an  injury  was  thereby  sustained 
it  was  liable.  This  is  what  the  instruction  amounts  to.  Now, 
it  is  not  pretended  that  the  charter  does  not  impose  upon  the 
oompany  the  duty  of  putting  up  and  maintaining  proper 
oattle-guards  along  its  track.  And  why  is  this?  Obviously 
for  the  protection  of  the  property  of  the  citizen.  Yet  to  what 
purpose  are  railroad  corporations  required  to  put  up  such 
guards,  if  they  are  not  to  be  kept  open,  but  are  permitted  to 
fill  up,  BO  that  cattle  are  liable  to  pass  over  them  onto  the 
track  without  any  fault  of  the  owner?  Now,  we  are  to  assume 
in  this  case  that  the  plaintiff  was  guilty  of  no  negligence;  that 
his  cattle  escaped  from  his  inclosure  into  the  highway  without 
his  knowledge,  and  then  passed  over  onto  the  track  of  the 
-company  because  the  cattle-guards  were  filled  with  snow  and 
had  been  permitted  to  remain  in  that  condition,  and  while 
thus  on  the  track  were  killed.  If  the  company  was  not  bound 
to  keep  its  cattle-guards  open,  it  was  guilty  of  no  negligence. 
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On  the  contrary,  if  it  was  its  duty  to  keep  them  open,  and  it 
did  not,  and  this  negligence  caused  the  injury  complained  of, 
then  it  is  liable. 

In  view  of  the  facts  proven  on  the  trial,  we  are  of  the  opinion 
that  the  circuit  court  fairly  laid  down  the  law  applicable  to 
the  case,  and  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Oattlb-ouarm  and  Fknobs^  Duty  ot  Railboad  OoiiFAinr  to  Oonsriwot 
A2n>  MAnrTAiN:  Chapm  v.  SuUhfon  R,  /?.,  76  Am.  Deo.  207;  Chopin  t.  £MB^ 
van  R,  R.,  75  Id.  237,  and  noteB  to  these  cases. 

Tbx  pbincipal  CASS  WAS  DisnNOUiSHXD  from  Fiaher  ▼.  Farmer^  L.  S  T. 
Opw,  21  Wis.  76;  and  eited  in  C^ry  ▼.  CUeagoeU.  R'^  Co,,  43  Id.  fm. 


Weisbbod  v.  Chicago  and  Nobthwestbbn  Eail- 

WAY  Company. 

tlB  WiscoNsnr,  8S.J 
At  Oommon  Law  Wm  could  not  Apponvr  ANOTHia  to  Aor  in  um 

Stsad,  for  she  was  incapable  of  acting  for  herself. 
At  Common  Law  Feme  Covxbt  miobt  bb  Attornbt  ov  Anothxb  to 

make  livery  to  her  hnsband  npon  a  feoffinent;  and  a  husband  mi^t 

make  sach  livery  to  his  wife. 
Wxfb  mat  Acrr  as  Aobnt  ob  Attornbt  or  hbb  Husband,  and  as  snoliy 

with  his  consent^  bind  him  by  her  contract  or  other  act. 
Wdtb  mat  Act  as  Aobnt  ot  Anothxb  in  a  contract  with  her  own  hnsbaad. 
At  Common  Law  Witb  could  Conybt  to  Othebs  as  hbb   Husband's 

agent,  though  she  could  not  take  by  grant  or  gift  from  him.    This  dis- 

tanction  arose  from  the  inherent  difference  between  a  mere  power  to  ooii« 

vey  and  the  conveyance  itself. 

DlTFEBXNCB  BBTWBBN  MbBB  PoWXE  TO  CONVXT  AND    CONVKTANOB    ItBBLI 

is  that  the  latter  is  regarded  in  law  as  a  contract,  while  the  former  la 
not. 

PbBSON  InGAPABLB  07  CoNTBACriNO  MAT  BB  DONBB  07  POWBB. 

Husband  and  Whs,  won  Pubposb  or  Giving  and  KxcxrviNO  Pown 
either  to  and  from  each  other  or  third  persons,  are  to  be  considered  as  if 
no  relation  of  marriage  existed  between  them. 

Husband  mat  Act  as  Aobnt  or  his  Wms  in  transactions  relating  to  h«r 
separate  estate^  and  may  ezeonte  in  her  name  a  oonToyance  of  her  land 
nnder  a  power  of  attorney. 

Pbrsumftion  is  that  Pbopbibtob  or  Adjoinino  Lot  Owns  to  Cbntbe 
or  Stbbbt,  and  that  the  purchaser  takes  to  the  center  by  virtoe  of  a  oon- 
veyanoe  of  the  lot.  People  act  upon  this  presumption  in  buying  and 
seUing,  but  it  may  be  rebutted. 

&kMB — Pbbsumftion  SHOULD  BB  CoNOLUSiVB  WHEN. — Where  adjoining 
proprietors  lay  out  their  lands  into  city  lots,  acknowledging  and  record- 
ing their  plats  with  nothing  upon  them  to  indicate  the  original  boundaries, 
thus  in  fact  extinguishing  such  boundaries,  and  intending  that  the  lots 
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shall  be  bought  and  sold  by  the  plata,  and  the  plats  alone,  or  where  tiie 
plats  indicate  the  center  of  a  street  as  the  line  of  original  division,  the 
presumption  should  become  conclnsiTe  in  favor  of  grantees  and  pnrcfaaa- 
ers  from  either  proprietor,  without  actual  notice  of  the  rights  of  the 
other. 

Town  Plats,  undbr  Statuts,  ars  Imstrumsmts  or  Equal  Soldihiit 
WITH  Dekos.  They  are  acknowledged  and  recorded  in  the  same  manner, 
and  purchasers  are  supposed  to  look  only  to  them  to  ascertain  the  extent 
of  the  rights  and  titles  of  the  owners  of  lots. 

ICakiito,  Rboobdikg,  and  PEBMrrrmo  Salb  or  Lots  AoooRDDfa  to  Towv 
PLATij  Creates  Estoppel  upon  adjoining  owners  from  claiming  a  greater 
interest  in  the  soil  of  streets  than  is  indicated  upon  the  plats^  where  tbe 
purchaser  has  no  actual  notice  of  any  further  dainL 

Town  Plats  are  Public  Reoobbbd  Rbprbsxhtation  that  Soil  or  STBXETa» 
subject  to  the  public  easement,  belongs  to  the  proprietors  of  the  adjacent 
lots,  and  that  the  center  of  the  street  is  the  real  line  of  division  between 
them;  and  if  by  mistake  or  other  cause  the  streets  are  in  fact  wider  than 
the  proprietors  intended,  the  application  of  the  rule  must  still  be  the 
same. 

Adjoining  PROPRonoRSt  bt  Making  and  Bboordino  Town  Plats»  Makb 
Center  Line  or  Street  the  line  of  division  of  lots  as  to  purchasers 
without  actual  notice;  and  each  proprietor  authorizes  the  other,  as  to 
lots  owned  by  that  other,  to  sell  as  the  owner  of  one  half  of  the  soil  of 
the  streets  fronting  upon  such  lots. 

Ptrchaser  or  Town  Lots  is  Atteoted  with  Noticb  from  Town  Plats 
Themselves,  where  the  original  boundary  lines  of  lots  fronting  upon  a 
street  appear  upon  the  plats  and  show  that  one  adjoining  proprietor 
owns  more  of  the  soil  of  the  street  than  the  other. 

Purchaser  or  Land  on  Either  Side  or  Coicmon  Country  Hiobwat  b 
Probablt  Bound  to  ascertain  the  actual  division  line  between  it  and 
the  land  on  the  opposite  side,  regardless  of  the  easement  by  highway. 

BrrECT  or  Reoordino  Town  Plats,  and  Making  Salb  or  Lots  Aocordino 
TO  Them  —  Estoppel  as  to  Original  Proprietor.  — Where  A  and  B,  as 
original  proprietors,  lay  out  their  land  into  city  lots,  and  the  town  plats 
indicate  the  center  of  a  street  as  the  line  of  original  division,  but  it  turns 
out  on  actual  measurement  that  the  street  is  wider  than  indicated,  and 
that  there  is  an  intervening  strip  in  the  middle  of  the  street  claimed  by 
A,  then  A  and  those  claiming  title  under  him  to  lots  on  one  side  of  the 
street  are  estopped  from  setting  up  title  beyond  the  center  line  of  that 
street  as  against  persons  who  purchased  lots  on  the  opposite  side  of  the 
street  after  the  plats  were  recorded,  and  without  actual  notice  of  A'a 
title  to  the  strip  of  land  in  the  center  of  the  street  not  indicated  by  the 
plats. 

Ejectment  for  a  strip  of  land  lying  near  the  middle  of  what 
was  commonly  known  as  Broad  Street,  in  the  city  of  Oshkosh. 
Plaintiff  claimed  the  premises  as  part  of  lot  1,  block  E,  and 
lot  26,  block  D,  in  the  Second  Addition  to  Oshkosh.  The 
defendant  claimed  to  occupy  and  use  the  premises  as  the  prop- 
erty of  one  Miller,  under  a  license  from  him.  The  opinion 
states  the  grounds  upon  which  the  parties  severally  rested 
their  claims.    Plaintiff,  in  making  out  his  chain  of  title  to  lot 
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26,  block  D,  offered  in  evidence  the  record  of  a  power  of  at- 
torney from  Arabella  Crary  to  Leonard  P.  Crary,  dated  June 
11,  1853;  and  admitted  that  said  Leonard  was  the  husband 
of  said  Arabella  at  the  time  the  instrument  was  executed. 
He  aLfto  offered  the  record  of  a  warranty  deed  from  Arabella 
Crary  and  Leonard  P.  Crary  to  himself,  executed  in  June, 
1854,  by  said  Leonard  as  attorney  in  fact  of  said  Arabella,  and 
for  hilelL  This  evidence  was  excluded,  on  the  ground  that 
a  wife  could  not  at  that  time  execute  a  valid  power  of  attor- 
ney to  her  husband,  nor  execute  a  deed  by  her  husband  as 
attorney.  The  jury  were  instructed,  in  substance,  that  if 
Miller's  land  included  all  the  west  half  of  Broad  Street,  and 
extended  beyond  the  center  of  said  street,  but  did  not  extend 
to  the  east  line  of  the  street,  so  that  a  strip  of  land  remained 
between  the  east  line  of  the  Miller  purchase  and  the  east  line 
of  Broad  Street,  to  which  Miller  had  no  title,  then  his  quit- 
claim deed  to  the  plaintiff  did  not  convey  to  the  latter  that 
part  of  the  street  lying  east  of  its  center  and  in  front  of 
plaintiff's  lot;  and  that  if  the  defendant's  track  was  con- 
structed upon  the  strip  so  described,  the  plaintiff  could  not 
recover.    Verdict  and  judgment  for  the  defendant. 

Whittemore  and  Weiabrod,  for  the  appellant. 
M,  A.  EdrrumdSy  for  the  respondent. 

By  Court,  Dixon,  C.  J.  A  feme  covert  may  at  the  common 
law  be  an  attorney  of  another  to  make  livery  to  her  husband 
upon  a  feoffment,  and  a  husband  may  make  such  livery  to 
his  wife.  She  may  act  as  the  agent  or  attorney  of  her  hus- 
band, and  as  such,  with  his  consent,  bind  him  by  her  con- 
tract or  other  act;  or  she  may  act  as  the  agent  of  another  in 
a  contract  with  her  own  husband:  Story  on  Agency,  sec.  7. 
If  it  is  no  violation  of  the  common-law  principle  of  the  unity 
of  husband  and  wife  for  the  wife  to  act  as  the  agent  or  attor- 
ney of  her  husband,  the  conclusion  would  seem  irresistibly  to 
follow  that  it  is  no  infringement  of  the  same  principle  to  allow 
the  husband  lo  act  as  the  agent  of  the  wife  in  cases  where,  by 
law,  she  is  sui  jurisy  and  capable  of  acting  for  herself.  At 
common  law  the  separate  existence  of  the  wife  was  for  many 
purposes  merged  in  that  of  the  husband,  and  she  could  do 
no  act.  Incapable  of  acting  for  herself,  she  could  not  ap- 
point another  to  act  in  her  stead.  Her  disability  was  general, 
and  hence  we  find  no  cases  in  the  books  of  agency  in  her  be- 
half, either  by  her  husband  or  another;  certainly  none  by 
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her  husband,  unless  they  be  some  of  very  recent  date,  and 
which  have  arisen  since  the  enactment  of  statutes  enlarging 
the  rights  of  married  women,  and  in  which  the  capacity  of 
the  husband  to  act  as  the  agent  of  his  wife  seems  rather  to 
have  been  assumed  than  decided.  Thus  it  will  be  seen  firom  the 
report  that  it  was  assumed  by  the  court  of  appeals  in  Haupl- 
mann  v.  CaUin^  20  N.  Y.  247,  that  the  husband  might  act  as 
the  agent  of  his  wife  in  transactions  respecting  her  separate 
estate.  Her  separate  property  was  charged  in  an  action  at 
law,  under  the  lien  act,  upon  a  contract  made  by  her  husband 
as  her  agent.  The  opinion  in  the  case  was  written  by  the 
same  learned  judge,  whose  language  in  White  v.  Wagery  25  Id. 
328,  is  quoted  by  counsel  for  the  respondent  to  prove  tliat  the 
husband  cannot  act  as  such  agent.  Thus,  too,  it  was  assumed 
by  this  court  in  Hobby  v.  Wisconsin  Bank,  17  Wis.  167.  But 
in  neither  case  was  the  capacity  of  the  husband  to  act,  or  the 
power  of  the  wife  to  appoint  him,  directly  raised  or  discussed. 
The  question  passed  off  stjiA  silentio.  But  as  we  have  already 
said,  there  seems  od  principle  to  be  no  reason  to  doubt  the 
correctness  of  the  doctrine  thus  assumed.  The  disability  of 
the  wife  has  in  many  respects  been  removed  by  statute,  and 
she  is  now  capable  of  acting,  not  only  by  herself,  but  by  an 
agent,  with  no  express  limitation  upon  her  power  of  appoint- 
ment. If  the  doctrine  of  unity  does  not  stand  in  the  way,  as 
it  seems  it  cannot,  then  we  see  nothing  to  prevent  her  maJdng 
her  husband  her  agent,  whenever  she  chooses  to  intrust  him 
with  the  management  of  her  affairs.  It  is  true-  that  the  court 
of  appeals  held  in  White  v.  Wager^  25  N.  Y.  328,  that  the  statute 
does  not  enable  the  wife  to  convey  land  to  her  husband.  It 
is  also  true  that  the  statute  does  not  authorize  her  to  receive 
by  gift,  grant,  etc.,  from  her  husband  any  real  or  personal 
property;  and  yet  it  would  hardly  be  contended  that  this 
limitation  upon  her  power  to  receive  directly  abrogates  the 
conimon-law  rule  that  she  may  act  as  the  agent  of  her  hus- 
band in  the  sale  and  disposition  of  the  same  property  to 
others.  So,  too,  at  the  common  law  she  could  not  take  by 
grant  or  gift  from  her  husband ;  still  she  could  convey  to  oth- 
ers as  his  agent.  The  distinction  arises  from  the  inherent 
difference  between  a  mere  power  to  convey  and  the  convey- 
ance itself.  The  former  is  not  regarded  in  the  law  as  a  con- 
tract, whilst  the  latter  is.  Hence  a  person  incapable  of 
contracting  may  be  the  donee  of  a  power;  and  husband  and 
wife,  for  the  purpose  of  giving  and  receiving  a  power  either  to 
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and  from  each  other  or  third  persons,  are  to  be  considered  as 
if  no  relation  of  marriage  existed  between  them.  For  these 
reasons,  we  are  of  opinion  that  the  power  of  attorney  from 
Arabella  Crary  to  her  husband  and  the  deed  from  her  to  the 
plaintiff,  executed  by  her  husband  as  her  attorney  in  fact, 
should  have  been  received  in  evidence. 

Miller's  addition  to  the  city  of  Oshkosh  was  surveyed  and 
platted,  and  the  plat  acknowledged  and  recorded,  in  March, 
1847.  This  plat  showed  a  street  on  the  east  side  thereof  forty 
feet  wide.  Conklin's  plat,  known  as  the  Second  Addition  to 
Oshkosh,  was  laid  out  and  recorded  in  April,  1848.  This 
plat,  on  the  west  side  thereof,  showed  a  street  forty  feet  wide, 
which  together  with  the  forty  feet  on  the  east  side  of  Miller's 
addition  constituted  Broad  Street,  so  called.  The  two  plats 
together  indicated  a  continuous  space  dedicated  to  the  public 
as  a  street  from  the  east  line  of  lots  in  Miller's  addition  to  the 
west  line  of  lots  in  Conklin's  addition,  with  no  intervening 
ground  in  the  center  reserved  by  the  owners,  or  either  of  them, 
for  private  use,  and  with  nothing  to  show  the  real  boundary 
or  dividing  line  between  them.  It  turns  out  that  there  was  an 
intervening  strip  27.26  feet  in  width,  supposed  to  have  belonged 
to  Miller,  lying  between  the  forty  feet  dedicated  by  him  and 
that  dedicated  by  Conkling,  which  was  not  delineated  on  either 
plat,  so  that  Broad  Street,  instead  of  being  eighty  feet  wide,  is 
found  upon  actual  measurement  to  be  107.26  feet.  Improve- 
ments commenced  upon  the  street  in  1849,  and  from  that 
time  to  this  it  has  been  held  and  used  by  the  public  as  a  high- 
way to  its  present  width.  The  city  authorities  caused  a  map 
of  the  city  to  be  made  in  1853,  on  which  the  street  was  de- 
lineated as  it  then  existed  and  now  exists.  It  was  graded  and 
sidewalks  constructed  under  their  direction  in  1855.  In 
August,  1849,  the  plaintiff,  through  divers  mesne  conveyances 
from  Conklin,  acquired  title  to  a  lot  on  the  east  side  of  the 
street,  and  improved  and  built  upon  it  in  the  spring  of  1850. 
Miller  conveyed  the  lot  directly  opposite  on  the  west  side  of 
the  street  to  one  Papendick,  in  November,  1850.  In  June, 
1851,  Miller  quitclaimed  to  the  plaintiff  the  lot  on  the  east 
side  of.  the  street,  the  title  to  which  the  plaintiff  had  already 
acquired  through  Conklin.  Some  question  is  made  as  to  the 
effect  of  this  quitclaim  upon  the  rights  of  Miller  to  the  etrip  of 
land  in  the  center  of  the  street,  but  as  we  are  of  opinion  that 
Miller's  title  to  the  center  of  the  street  on  the  east  side  had 
already  gone  to  the  plaintiff,  by  virtue  of  the  previous  acts  and 
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conyeyances  of  the  original  proprietors,  a  consiaeration  of  this 
question  becomes  unnecessary.  We  are  of  opinion  that  the 
plaintiff,  by  virtue  of  his  conveyance  from  Conklin,  acquired 
title  to  the  center  of  the  street  as  it  existed  at  the  time  Conk- 
Un  conveyed.  In  other  words,  we  think  Miller,  after  what 
had  occurred  in  the  making  and  recording  of  the  plats,  is  es- 
topped from  asserting  title  to  the  soil  beyond  the  center  oppo- 
site his  lots,  as  against  Conklin's  grantees  or  those  holding 
under  them,  who  purchased  without  actual  notice  of  the  true 
state  of  the  title  to  the  street. 

The  well-settled  presumption  in  all  such  cases  is,  that  the 
proprietor  of  the  adjoining  lot  owns  to  the  center  of  the  street^ 
and  that  the  purchaser  takes  to  the  center  by  virtue  of  a  con- 
veyance of  the  lot.     People  act  upon  this  presumption  in  buy- 
ing and  selling.     The  right  of  soil  in  the  street  is  a  valuable 
right  to  the  owner  of  the  adjacent  lot,  as  the  facts  of  this  case 
abundantly  show.     It  is  true  that  this  is  but  a  presumption, 
and  ordinarily  liable  to  be  defeated  by  proof  that  the  right  of 
soil  is  altogether  in  one  or  the  other  of  the  adjoining  propri- 
etors, or  that  one  has  a  greater  or  less  interest  than  the  other; 
but  in  a  case  like  this,  where  the  proprietors  lay  out  their 
lands  into  city  lots,  acknowledging  and  recording  their  plats 
with  nothing  upon  them  to  indicate  the  original  boundaries, 
thus  in  fact  extinguishing  such  boundaries,  and  intending 
that  the  lots  shall  be  bought  and  sold  by  the  plats  and  the 
plats  alone,  or  where  the  plats  indicate  the  center  of  a  street 
as  the  line  of  original  division,  we  think  the  presumption 
should  become  conclusive  in  favor  of  grantees  and  purchasers 
from  either  proprietor  without  actual  notice  of  the  rights  of  the 
other.     Plats,  under  the  statute,  are  instruments  of  equal 
solemnity  with  deeds;  they  are  acknowledged  and  recorded  in 
the  same  manner;  and  purchasers  are  supposed  to  look  only 
to  them  to  ascertain  the  extent  of  the  rights  and  titles  of  the 
owners  of  lots.     With  nothing  upon  the  plats  to  indicate  that 
one  proprietor  has  a  greater  interest  in  the  soil  of  the  streets 
than  the  other,  nothing  to  warn  the  purchaser,  and  with  no 
monuments  upon  the  land  itself,  the  estoppel  created  by  mak- 
ing, recording,  and  permitting  the  sale  of  lots  according  to 
the  plats  ought  to  be  as  strong,  nay,  even  stronger,  than  if 
the  proprietor  of  the  whole  or  the  greater  part  of  the  soil  of  the 
streets,  being  present,  should,  without  notice  to  the  purchaser 
or  claim  of  title  in  himself,  permit  the  adjoining  proprietor  to* 
sell  upon  a  representation  that  such  purchaser  would  take 
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title  to  the  center  of  the  street.  The  plats  are  a  public  re- 
corded representation  that,  the  soil  of  the  streets,  subject  to 
the  public  easement,  belongs  to  the  proprietors  of  the  adja- 
cent lots,  and  that  the  center  of  the  street  is  the  real  line  of 
division  between  them;  and  if  by  mistake  or  other  cause  the 
streets  are  in  fact  wider  than  the  proprietors  intended,  the 
application  of  the  rule  must  still  be  the  same.  By  making 
and  recording  the  plats,  they  make  the  center  line  of  the  street 
the  line  of  division  of  lots  as  to  purchasers  without  actual 
notice;  and  each  proprietor  authorizes  the  other,  as  to  lots 
owned  by  that  other,  to  sell  as  the  owner  of  one  half  of  the 
soil  of  the  streets  fronting  upon  such  lots.  If  the  original 
boundary  lines  appeared  upon  the  plats,  showing  that  one 
proprietor  owned  more  of  the  soil  of  a  street  than  the  other, 
or  if  it  were  the  case  of  a  common  highway  in  the  country, 
the  question  presented  would  differ  materially  from  that  under 
consideration.  In  the  former  case  the  purchaser  would  be 
affected  with  notice  from  the  plats  themselves;  and  in  the 
latter  he  would  probably  be  bound  to  ascertain  the  division 
lines  regardless  of  the  easement  by  highway.  But  upon  the 
facts  before  us,  we  are  inclined  to  think  that  the  plaintiff  took 
to  the  center  of  the  street  as  it  existed  at  the  time  of  the  con- 
veyance from  Conklin,  and  that  the  cause  should  have  been 
submitted  to  the  jury  upon  the  principles  above  laid  down. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  according  to  law. 

Wi7E  icAT  Act  as  Agent  tob  Httsband,  and  bind  him  by  her  eontncts: 
Benjamin  v.  BenjaTnin,  39  Am.  Dec.  384,  and  note  391;  MacknUey  ▼.  i/c- 
Ortgw,  31  Id.  522;  FeUcer  v.  Emeraon,  42  Id.  532;  Caaieel  ▼.  Oagieel,  44  Id. 
763;  Gates  r.  Brotver,  59  Id.  530;  Krebs  v.  O'Orady,  58  Id.  312. 

Mabried  Woman  mat  Make  Power  ot  Attobnkt:  PaUon  v.  King,  64 
Am.  Dec.  596. 

Married  Woman's  Powxb  to  Act  bt  Agent,  how  Created:  Lonff  t. 
llickmgboOom,  64  Am.  Dec.  118. 

Wife  had  No  Power  to  Ck)NTRACT  at  Common  Law:  Dobbin  ▼.  Hub- 
bard, 65  Am.  Dec.  425,  and  note  432. 

Grant  of  Town  Lots  Bounded  bt  Street  Carries  Fee  to  Center 
THEREOF:  Paul  y.  Carver,  67  Am.  Dec  413,  and  note  417;  note  to  Newhall  y. 
Irenon,  54  Id.  793;  nnless  the  terms  of  the  grant  show  an  intention  to  stop  at 
the  margin:  Paul  v.  Carver,  64  Id.  649;  note  to  Paul  v.  Carver,  67  Id.  417. 
And  it  makes  no  difference  that  the  distances  given  in  the  deed  bring  the  line 
only  to  the  side  of  the  street:  Cox  r,  Freedley,  75  Id.  584. 

CoNVETANOBS  OF  Cttt  Lots  are  not  goyemed  in  all  respects  by  the  same 
principles  of  constmotion  as  are  applicable  to  grants  of  property  in  the 
oonnt^:  Lhrinfftton  y.  Ma^or  qfNew  York,  22  Am.  Dec  622.     Presumption 
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is  that  owneils  of  land  on  each  sido  of  highway  go  to  oenter  ot  sach  boundaiyt 
Paul  T.  Carver,  67  Id.  4ia 

Owner  or  Lot  Bounbxd  bt  Pubuo  Stbxr  wmmr  Bboobbkd  Towv 
Plat  or  Villaob  Takbs  to  Oimtxb  ov  Strxet,  and  owhb  the  soil  sobject 
to  the  public  easement:  Ford  ▼.  Ohioago  etc.  J?.  £•  Gx,  SO  Am.  Dec.  791. 

Tex  frivcipal  oaab  was  gitbd  in  each  of  the  f oUowing  aathoritia8»  and  to 
the  point  stated:  As  to  the  effect  of  the  reooxding  of  plats  and  the  sale  of 
lots  according  to  them,  the  principal  case  was  adhered  to  in  Weitbrod  ▼.  Ckh 
fo/jo  etc  R^y  Co.,  20  Wis.  420,  where  it  was  said  that  the  principal  case  should 
"  Im  taken  for  just  what  it  decides;  namely,  that  Miller  and  thoee  claiming 
title  under  him  to  lots  on  the  west  side  of  Broad  Street  are  estopped  fran 
sotting  up  title  beyond  the  center  line  of  that  street  as  against  persons  who 
purchased  lots  on  the  opposite  side  of  the  street  after  the  plats  were  re- 
corded, and  without  actual  notice  of  Miller's  title  to  the  strip  of  land  in  the 
center  of  the  street  not  indicated  by  the  plats."    The  principal  case  came  up 
again  in  WeUbrod  v.  Chkago  etc  R*y  Co,,  21  Id.  GOS,  where  the  facto  ap- 
peared to  be  somewhat  different,  but  the  court  did  not  see  that  they  materi- 
ally affected  or  changed  the  question  of  estoppel  as  decided  by  the  coort  on 
the  first  appeal.     "That  dedsion,"  said  the  courts  referring  to  the  principal 
case,  ''was  made  upon  the  supposition  that  the  plat  of  Miller's  addition  was 
properly  acknowledged  so  as  to  entitle  it  to  be  recorded.    It  now  appears 
that  it  was  not.    But  this  does  not  seem  to  me  toaffect  the  right  of  the  plain- 
tiff to  hold  to  the  center  of  the  street.    The  only  differenoe  is,  that  in  the  one 
case  the  street  became  a  public  highway  by  grant,  and  in  the  other  by  dedi- 
cation. "  It  is  now  well  settled  in  Wisconsin,  that  the  grantee  of  a  lot  bounued 
by  a  public  street  in  a  recorded  town  plat,  whether  the  lot  is  designated  in 
the  conveyance  thereof  by  ite  proper  number  cm  the  plat,  or  by  some  other 
appropriate  description,  ti^es  to  the  center  of  such  street,  subject  only  to  the 
public  easement,  unless  the  street  is  expressly  excluded  from  the  grant  by 
something  appearing  upon  the  plat,  or  by  the  terms  of  the  conveyanoe:  Knee- 
land  V.  Van  VaOoenburgh,  46  Id.  437;  PettSbone  v.  HamOiem,  40  Jd.  411,  Mid 
numerous  other  citetions  in  these  cases.    The  oourte  of  Wisconsin  have  been 
liljeral  in  applying  the  doctrine  of  dedication  for  public  use  as  a  highway,  in 
case  of  recorded  plals  which  purport  to  show  by  lines  and  figures  the  location 
and  width  of  streets:  Jarstadi  v.  Morgan,  48  Id.  249.    A  purchaser  Imys  with 
full  notice  of  the  streete  and  alleys  laid  out  on  a  town  plat,  ami  subject  to 
them:  Burhach  v.  Schwetnler,  66  Id.  890.    The  title  conferred  upon  the  public 
authorities  by  a  plat  made  under  a  stetute  passing  title  to  the  lands  of  streets 
and  alleys  to  the  county  or  other  corporate  authority  is  a  qualified  one  only. 
The  adjoining  lot-owners  own  the  fee  to  the  center  thereof,  and  if  a  street  or 
alley  is  abandoned  or  vacated,  such  title  is  extinguished,  and  the  adjoining 
owners  will  hold  the  fee  by  reversion:  Id.  891.     What  was  said  in  the  princi- 
pal case  as  to  plate  being  required  to  be  acknowledged  and  recorded  "  in  the 
same  manner"  as  deeds,  was  explained  in  State  v.  Schwin,  65  Id.  214,  as  not 
meaning  that  the  acknowledgment  of  a  plat  should  have  the  same  words  and 
form  of  an  acknowledgment  of  a  deed,  because  there  was  and  is  no  such  stat- 
utory requirement.     "  It  meant  only  that  it  should  be  acknowledged  and  re- 
cortled  the  same  as  a  deed,  in  order  to  have  effect  in  passing  the  title  of  the 
streets  and  other  grounds  to  the  public.     We  think  that  the  certificate  of  ac- 
knowledgment is  substantially  sufficient  to  entitle  the  plat  to  record,  and  is  s 
sufficient  dedication  of  Salisbury  Street  to  the  public,  if,  by  the  plat,  its  loca- 
tion and  dimensions  can  be  ascertained."    With  respect  to  "presumptions,** 
the  principal  case  was  quoted  from  at  some  b^ugth  in  KorrroM  v.  OrlffiUtM,  G5 
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Wis.  607»  and  the  court  there  said  that  such  presamptions  had  been  applied 
with  equal  force  and  propriety  to  the  owners  of  land  upon  the  opposite  banks 
of  both  navigable  and  non-navigable  streams  in  the  state  of  l^sooosin.  The 
principal  case  was  ndscited  in  Skemum  ▼.  MUwamkee  etc  Ii,B.  Co.,  40  Id.  602, 
The  point  to  which  it  is  dted  will  hefoandiaP/Bifm'W.ShBboygtmeie.ILM. 
€bi,  i^/m,  and  not*. 


Pfeifeb  v.  Sheboygan  and  Fond  du  Lao  B.  R  Go. 

[IB  WisooirsDi,  1BS.J 

FiMiLiAB  MAzm,  Qua  BxHTir  OoioiODVM  Bwmam  Disir  xr  OmJK 
Afplos  to  l^os  Cask, 

Mav  will  bb  Bomfp  bt  That  Which  would  hatb  Bouhd  Ihoo  us- 
DXB  Whom  Hb  Cladcs,  quoad  the  sabject-matter  of  the  daim;  for  qti 
mniU  eommodum  tenUre  debet  et  omu. 

No  Man  can,  except  nr  Certain  Casu  Regulated  bt  Statute  Law 
AND  Law  Mebchant,  Tranbfek  to  Anotheb  Bbttkb  Right  than 
He  HnwELT  Possesses;  the  grantee  shall  not  be  in  a  better  positioii 
than  he  who  made  the  grant;  and  therefore  privies  in  blood,  law,  and 
estate  shall  be  bonnd  by  and  take  advantage  of  estoppels. 

If  Pebson  Acoeftb  Antthino  Which  He  EInowb  to  be  Subject  to 
Duty  ob  Chabob,  it  is  rational  to  oonclade  that  he  means  to  take 
sach  dnty  or  charge  upon  himself,  and  the  law  may  very  well  imply  a 
promise  to  perform  what  he  has  so  taken  upon  himself. 

LuuLiTT  or  New  Compant  to  Make  Oohpensation  ioh  Land  Taken 
BT  Old  Company  iob  Railboad  Pubposbs. — A  railroad  company 
i^ropriated  plaintiff's  land  for  its  roadway,  and  damages  were  asseased 
by  the  commissioners  under  the  company's  charter.  Plaintiff  recovered 
judgment^  which  was  never  paid.  Subsequently  the  railroad  was  sold 
under  a  mortgage,  which  covered  the  company's  right  of  way,  to  persons 
who  oxganised  a  new  company  under  the  statute,  and  continued  to 
opente  the  road,  using  the  track  as  laid  across  the  plaintiff's  land. 
Under  these  peculiar  facts  it  was  held  that  the  plaintiff  had  a  right  of 
aetian  on  the  judgment  tigainst  the  new  company. 

Sua — Ir  Such  New  Cohpant  had  Assebted  No  Rights  under  its 
Pubghabb,  except  those  which  the  mortgage  ssle  gave  as  complete  and 
perfect  against  all  paramount  claims,  it  would  not  have  been  liable  to 
the  plaintiff  upon  the  mere  ground  that  he  had  a  judgment  against  the 
old  company. 

Aamb  — Election  and  Effect  thebeof.  —  But  Such  Taking  of  Posses- 
sion OF  Plaintiff's  Land,  and  asserting  a  right  to  use  it,  constituted  a 
plain  election  by  the  new  company  to  adopt  the  original  taking  and  to 
receive  the  benefit  of  it.  It  tiierefore  subjected  itself  to  the  conditions 
under  which  that  right  existed  in  favor  of  the  old  company. 

Same — Estoppel.  >- NEOLEcr  for  Unbeasonablt  Long  Tdce  to  Pat 
Damages  Adjudged  to  Plaintiff  might,  perhaps,  justify  him  in  treat- 
ing either  company  as  a  trespasser  ab  irtUbf  while  tiiey  were  using  his 
land;  but  the  old  company  was  estopped  from  claiming  the  character  of 
a  mere  wrong-doer  after  proceedings  had  to  condemn  the  land;  and  the 
new  cue,  after  having  entered  and  asserted  the  rights  of  the  old,  thus 
ratifying  and  adopting  the  original  taking,  was  equally  estopped. 
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The  railroad  company  named  as  defendant  objected  to  the 
admission  of  any  evidence  against  it  at  the  trial,  on  the  ground 
that  the  complaint  did  not  state  a  cause  of  action  against  it; 
and  after  the  plaintiff  had  rested,  moved  for  a  nonsuit  on  the 
same  ground,  and  also  on  the  ground  that  the  fiicts  proved 
were  not  sufficient  to  charge  it  with  any  liability  to  the  plain- 
tiff. Motion  denied.  Verdict  for  the  plaintiff,  and  judgment 
against  said  company  upon  the  verdict,  from  which  it  ap- 
pealed.   Other  facts  are  stated  in  the  opinion. 

/.  A,  BenUey,  for  the  appellant. 
E.  Fox  Cook,  for  the  respondent 

By  Court,  Patne,  J.  The  plaintiff  in  this  case  owned  lands 
which  were  taken  by  the  Sheboygan  and  Mississippi  Railroad 
Company  for  railroad  purposes.  Legal  proceedings  were  had 
to  assess  the  damages,  which  resulted  in  a  judgment  in  the 
plaintiff's  favor,  which,  however,  was  never  paid.  The  road 
and  property  of  the  company  were  subsequently  sold  on  a 
mortgage,  and  purchased  for  the  benefit  of  the  bond-holders, 
who  organized  the  company  that  constitutes  the  present  ap- 
pellant. This  action  was  brought  to  compel  the  new  company 
to  pay  the  amount  of  the  plaintiff's  judgment  for  damages. 

The  counsel  for  the  company  contends  that  it  is  not  liable, 
and  relies  on  the  recent  decision  of  this  court  in  the  case  of 
VUas  V.  Milwaukee  and  Prairie  du  Chien  R,  R,  Co.,  17  Wis. 
497.  But  the  case  presents  an  entirely  different  question.  In 
that  case,  the  plaintiff  had  consented  to  a  conveyance  of  his 
title  to  the  old  company,  so  that  he  was  left  merely  a  general 
unsecured  creditor.  It  followed  that  the  new  company,  which 
was  organized  by  the  purchasers  at  the  mortgage  sale,  could 
not  be  held  liable  unless  upon  the  broad  rule  that  such  pur- 
chasers organizing  anew  under  the  statute  were  in  legal  effect 
a  mere  continuation  of  the  old  company,  and  liable  for  all  its 
debts.     Such  a  conclusion  we  held  could  not  be  sustained. 

And  it  would  follow  from  that  decision  that  if  the  new  com- 
pany here  had  asserted  no  rights  under  its  purchase  except 
those  which  the  mortgage  sale  gave  as  complete  and  perfect 
against  all  paramount  claims,  it  would  not  have  been  liable  to 
this  plaintiff  upon  the  mere  ground  that  he  had  a  judgment 
against  the  old  company.  But  such  was  not  the  case.  On 
the  contrary,  it  took  possession  of  the  plaintiff's  lands,  and 
continued  to  run  its  cars  over  them,  even  in  defiance  of  an  in- 
junction.    Such  a  taking  possession  and  assertion  of  right 
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constituted  a  plain  election  by  the  new  company  to  adopt  the 
original  taking  and  to  receive  the  benefit  of  it.  It  becomes, 
therefore,  a  case  for  the  application  of  the  familiar  maxim. 
Qui  aentit  comviodum  sentire  debet  et  onus.  The  rights  of  the 
old  company  in  the  land  were  not  paramount  to  those  of  the 
plaintiff  until  the  damages  were  paid.  Perhaps  he  might 
have  fallen  back  upon  his  original  rights  as  owner,  and  treated 
the  company  as  a  trespasser  ab  initioj  if  it  neglected  for  an 
unreasonable  time  to  pay  them.  But  if  he  did  not  do  that, 
but  asked  only  for  his  pay,  the  proceedings  to  condemn  the 
land  and  assess  the  damages  would  stand  as  valid  for  those 
purposes  to  give  the  company  such  rights  as  it  could  get  prior 
to  payment.  Then,  if  the  purchasers  under  the  mortgage  step 
in  and  assert  those  rights,  they  must  assert  them  subject  to 
the  condition  upon  which  they  exist,  that  is,  the  payment  of 
the  damages. 

The  counsel  suggested  that  if  these  damages  had  not  been 
paid  the  company  was  a  trespasser,  and  the  plaintiff  might 
have  his  remedy  for  the  trespass,  but  it  ought  not  to  be 
held  liable  for  the  judgment  against  the  old  company.  But 
certainly  the  old  company  would  be  estopped  from  setting  up 
in  answer  to  a  claim  by  a  land-owner  for  damages,  that  it  was 
a  mere  trespasser,  because  it  had  already  unreasonably  ne- 
glected to  pay  those  damages,  and  therefore  the  owner  could 
only  recover  for  the  trespass,  and  could  not  treat  it  as  liable 
for  having  taken  his  lands  for  railroad  purposes.  The  owner 
might  perhaps  treat  it  as  a  trespasser,  but  it  does  not  rest 
with  the  company  to  assume  the  character  of  a  mere  wrong- 
doer or  of  one  taking  lands  under  its  charter,  according  to 
whichever  position  might  best  suit  its  convenience.  Having 
entered  under  the  charter,  so  long  as  the  owner  chooses  only 
to  hold  it  to  the  responsibility  of  a  legal  taking,  it  is  estopped 
from  casting  off  that  character  and  replying  that  it  is  only  a 
trespasser.  And  if  the  old  company  would  be  so  estopped,  the 
new  one,  after  having  entered  and  asserted  the  rights  of  the 
old,  thus  ratifying  and  adopting  the  original  taking,  is  equally 
estopped.  'lA  man  will  be  bound  by  that  which  would  have 
bound  those  under  whom  he  claims,  quoad  the  subject-matter 
of  the  claim;  for  qui  sentit  commodum  sentire  debet  et  onus;  and 
no  man  can,  encept  in  certain  cases  which  are  regulated  by 
the  statute  law  and  the  law  merchant,  transfer  to  another  a 
better  right  than  he  himself  possesses;  the  grantee  shall  not 
oe  in  a  bettor  position  than  he  who  made  the  grant;  and  there- 
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fore  privies  in  blood,  law,  and  estate  shall  be  bound  by  and 
take  advantage  of  estoppels":  Broom's  Legal  Maxims,  452. 
The  entry  by  the  new  company  must  be  referred  to  its  char- 
acter as  purchaser  under  the  mortgage  and  successor  to  the 
rights  of  the  old,  and  it  is  not  at  liberty  to  repudiate  this 
character.  And  'Mf  a  person  accepts  anything  which  he 
knows  to  be  subject  to  a  duty  or  charge,  it  is  rational  to  con- 
clude that  he  means  to  take  such  duty  or  charge  upon  him- 
self, and  the  law  may  very  well  imply  a  promise  to  perform 
what  he  has  so  taken  upon  himself":  Id.  451,  452. 

The  appellant  claims  that  the  amount  of  the  costs  in  the 
injunction  suit,  to  which  the  appellant  was  also  a  party,  and 
which  in  that  suit  were  adjudged  solely  against  the  old  com- 
pany, are  improperly  included  in  this  judgment.  But  we  see 
no  exception  which  raises  that  question. 

The  judgment  is  affirmed,  with  costs. 

BiAn^BOAD  CoifPAMT  IB  Tbesfasbeb,  ahd  Llabls  TO  AcnoH,  when  it  tekea 
pouesaion  of  land  for  which  it  has  not  already  made  compenaation  under 
the  Btatate:  See  note  to  Ford  ▼.  Chicago  etc  It.  R.  Cb.,  SO  Am.  Deo.  7M.  A 
judgment  is  not  compensation;  it  is  only  a  secority  for  compensatioa  or  satis- 
faction:  Thompson  v.  Grand  QulfR,  dt  B,  Co.^  34  Id.  81. 

Thb  fbinoipal  oabb  was  oirKD  in  LaJx  Erie  etc  IVy  Co.  ▼.  Or^im^  92  Ihd. 
402»  493,  to  the  points  that  where  a  mortgage  given  by  a  railroad  company  is 
foreclosed,  and  all  the  property,. rights,  franchises,  and  effects  of  such  com- 
pany are  duly  sold  under  the  decree  of  foreclosure,  and  a  new  company  is 
thereupon  organized  under  the  laws  of  the  same  state  for  the  purpose  of  own- 
ing and  operating  the  line  of  railway  previously  owned  by  the  old  company, 
with  aU  its  franchises,  rights,  and  property,  the  new  railway  company  is  not 
liable  at  law  for  the  general  debts  of  the  old  company,  except  such  debts  as 
it  may  have  assumed.  But  where  the  old  company  has  appropriated  land  for 
the  purposes  of  its  railroad,  and  a  judgment  has  been  rendered  against  it  for 
the  value  of  the  land  appropriated  or  condemned,  and  such  judgment  remains 
unpaid,  the  new  company  wiU  be  liable  in  equity,  if  it  enters  upon  and  occu- 
pies such  land,  for  the  payment  of  such  judgment,  upon  the  principle  that  it 
has  adopted  and  ratified  the  original  appropriation.  The  right  of  the  owner 
to  compensation  for  his  property  is  protected  by  the  constitution,  and  it  wiU 
not  do  to  say  that  his  unsatisfied  judgment  against  the  old  insolvent  corpora- 
tion affords  him  any  just  compensation.  The  maxim  applies,  Qui  senttt  commo- 
dum  sentire  debet  et  onus.  The  principal  caae  was  distinguished  in  QHman  v. 
Sheboygan  etc  R.  R.  Co.,  37  Wis.  320;  Andreim  v.  Farmers'  L.  Jb  T.  Co.,  22 
Id.  292;  and  commented  upon  in  Oilman  v.  Sheboyganetc  R.  R.  Co.,  40  Id.  657, 
658.  In  Sherman  v.  MUvxBHkee  etc  R.  R.  Co.,  40  Id.  662,  it  is  said  that  if  a 
railroad  company  take  possession  of  land  for  which  it  is  liable  to  make  com- 
pensation, without  the  consent  of  the  owner,  and  without  having  ascertained 
and  paid  the  compensation  under  the  process  given  by  the  statute,  it  is  a 
trespasser,  and  liable  in  an  action  of  trespass.  It  was  probably  intended  to 
cite  the  principal  case  to  this  point,  but  instead  of  it  Wetabrod  v.  Chicago  etc 
Ity  CU,  18  Wis.  35,  S.  C,  anie,  p.  743,  is  miseited  in  support  of  it 
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Puvo  ov  Lbsb  Valus  than  Two  Hunbbxd  Dollabs  OAirvoT  bb  RxTAnrvD 
BT  Dbbtob  ab  Exdoft  under  a  statute  exempting  penonal  property 
from  sale  on  execntion,  and  which,  after  specifying  certain  articles  of 
hoosehold  fomitore,  adds  the  following:  "And  all  other  hoosehold  fur- 
niture not  herein  enumerated,  not  exceeding  two  hundred  dollara  in 
Talue." 

Taja  Tbaghino  Mveqo  was  Onb's  Bubznbbs,  at  the  time  when  his  piano  was 
attaohed,  does  not  appear  frc»n  the  fact  that  he  had  taught  musio  for  pay 
within  three  months  prior  to  the  time  of  the  seizure. 

Defendants,  a  sheriff  and  deputy  sheriff,  had  seized  a  piano 
belonging  to  the  plaintiff,  under  a  writ  of  attachment  against 
his  property.  This  action  was  brought  to  recover  the  value  of 
the  instrument  The  only  question  presented  is  stated  in  the 
opinion.  It  was  held  that  the  piano  was  not  exempt,  and 
judgment  was  rendered  for  the  defendants,  from  which  the 
plaintiff  appealed. 

N,  S.  Murphy,  for  the  api)ellant. 
Edson  Kellogg,  for  the  respondents. 

By  Court,  Paine,  J.  The  statute  exempting  personal  prop- 
erty from  sale  on  execution,  after  specifying  certain  articles  of 
household  furniture,  adds  the  following:  *^And  all  other  house- 
hold furniture  not  herein  enumerated,  not  exceeding  two  hun- 
dred dollars  in  value."  The  question  presented  in  this  case  is, 
whether,  under  this  provision,  the  debtor  may  hold  exempt  as 
furniture  a  piano  of  less  value  than  two  hundred  dollars.  We 
think  that  he  cannot.  For  although  a  piano  more  nearly  re- 
sembles some  articles  of  furniture  than  most  other  musical 
instruments  do,  and  although  it  may  be  used  at  times  for 
some  of  the  purposes  of  an  ornamental  table,  yet  these  facts 
do  not  divest  it  of  its  acknowledged  character  as  a  musical  in- 
strument. And  it  would  be  contrary  to  the  common  under- 
standing to  say  that  musical  instruments  are  included  in 
household  furniture. 

The  counsel  relied  on  a  class  of  cases  where  general  expres- 
sions in  wills  have  been  very  liberally  construed,  according  to 
the  supposed  intentions  of  the  donors.  But  even  in  those  cases 
there  was  nothing  going  so  far  as  to  include  a  piano  as  furni- 
ture. But  even  if  it  might  be  possible  in  construing  a  will, 
where  the  circumstances  indicate  an  intention  in  the  testator 
to  bestow  everything  in  his  house,  to  give  this  general  word 
that  effect,  we  should  still  think  that  the  general  object  and 
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spirit  of  the  provision  of  our  constitution  and  statutes  on  the 
subject  would  forbid  it  here.  For  though  the  influence  of 
music  and  "the  concord  of  sweet  sounds"  may,  as  counsel 
claimed,  be  of  a  refining  and  elevating  character,  and  though 
it  may  add  much  to  the  pleasure  of  a  home,  still  the  object  of 
the  exemption  laws  was  not  to  surround  the  debtor  with  all 
possible  pleasures  and  enjoyments  at  the  expense  of  his  cred- 
itors, but  simply  to  postpone  the  claims  of  justice  to  those  of 
mercy,  by  leaving  him  what  the  constitution  describes  as  the 
"necessary  comforts  of  a  home." 

The  class  of  articles  mentioned  in  the  statute  in  immediate 
connection  with  this  general  clause,  which  are  plainly  neces* 
sary  for  a  family,  show  that  by  this  clause  the  legislature  in- 
tended to  indicate  other  articles  of  a  like  nature.  And  the 
limitation  of  the  value  to  two  hundred  dollars,  which  is  less 
than  the  usual  cost  of  a  piano,  shows  that  they  could  not  have 
had  reference  to  that  instrument.  The  obvious  design  of  this 
provision  was  to  enable  the  debtor  to  select  from  the  usual 
articles  of  furniture,  such  as  chairs,  tables,  stands,  etc.,  an 
amount  of  the  value  mentioned.  But  a  piano  is  a  thing  of  so 
peculiar  and  distinct  a  character  that  it  is  clear,  from  the 
manner  in  which  this  statute  is  drawn,  that  if  the  legislature 
had  designed  to  exempt  it,  they  would  have  specifically  men- 
tioned it. 

It  appeared  in  the  case  that  the  plaintiff  was  a  pianist,  and 
that  he  had  taught  music  for  pay  within  three  months  prior 
to  the  time  of  the  seizure.  We  do  not  consider  this  sufficient 
to  show  that  teaching  music  was,  at  that  time,  his  business. 
On  the  contrary,  the  special  and  peculiar  manner  in  which 
this  fact  is  stated  would  indicate  that  it  was  not.  If  that 
fact  had  appeared,  it  might  have  presented  the  further  ques* 
tion,  whether  the  instrument  could  have  been  claimed  as 
exempt  under  the  subsequent  clause  of  the  statute,  which 
exempts  the  tools  and  implements,  or  stock  in  trade,  of  any 
mechanic,  miner,  or  other  person,  used  and  kept  for  the  pur- 
pose of  carrying  on  his  trade  or  business,  and  the  library  and 
implements  of  any  professional  man,  not  exceeding  two  hun- 
dred dollars  in  value.  But  as  it  is,  the  case  does  not  present 
that  question. 

The  judgment  is  affirmed,  with  costs. 

PiANo^  SBizinui  OF  CM  BxscimoN:  Trieber  ▼.  Knabe,  71  Am.  Boo.  iOI, 
and  note  611.    Aa  to  exemptioa  of  other  iiiBtmiiieQte  of  ooo  whooo 
ia  that  of  a  nuudciAD,  oee  Ooddard  y.  Chaffee,  79  Id.  796. 
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[18  W19COVBIS,  196.] 

Vbvbob's  Refbbssntations  of  Value  Amouxt  to  Wabraivtt,  wheit .  -^ 
A  representation  made  by  the  vendor  at  tho  time  of  sale,  respecting  the 
qnality  of  the  thing  sold,  amounts  to  a  warranty  if  such  representation 
is  relied  upon  by  the  yendee. 

VsNDOB  ow  Note  ajstd  Mobtgaob  is  Liable  to  Pubchaseb,  when. — 
Where  the  thing  sold  is  a  nota  and  mortgage,  the  maker  of  which  is 
known  by  both  parties  to  be  insolvent,  and  the  vendor  represents  the 
mortgage  to  be  good,  as  an  inducement  for  the  vendee  to  buy,  and  the 
latter,  relying  upon  such  representation,  does  buy,  the  vendor  is  liable 
to  the  purchaser  for  the  consideration  paid,  if  it  turns  out  that  mortgagor 
has  in  fact  no  title  to  the  mortgaged  premises. 

Whxee  One  Assebts  in  Single  Seni'ence  that  Repbbsentation  wab 
Made  to  Him  and  that  He  Believed  It,  the  natural  meaning  of  it  is 
that  he  believed  it  because  he  relied  on  the  truth  of  the  statement,  and 
not  upon  information  that  he  might  have  derived  from  some  other  sourcOp 

AlIiBoation  in  Cohplaint  that  Plaintut  Pubohased  Note  and  Mobt- 
GAOE  ON  Faith  of  Defendant's  Repbesei«tations  is  Suffioient  if  in 
the  following  language:  "That  defendant  represented  to  this  plaintiff 
that  said  mortgage  was  good,  and  a  valid  security  for  the  payment  off 
said  note,  and  this  plaintiff  supposed  and  verily  believed,  at  the  time  ho 
bought  the  same  as  aforesaid,  the  said  mortgage  to  be  good,  and  that  it 
was  a  valid  and  sufficient  security,'*  etc  But  the  idea  might  be  mors 
distinctly  expressed. 

Whebe  Pabties  Reduce  theib  Contbact  to  Wbitino,  such  writing  la 
presumed  to  contain  the  entire  contract,  as  a  general  rule,  and  it  cannot 
be  shown  by  parol  that  other  things  were  agreed  on  at  the  same  time. 

Same. — This  Rule,  howeveb^  is  not  Applioablb  to  Instbuments,  such 
as  deeds  of  land,  assignments  of  choses  in  action,  bills  of  sale,  indorse* 
ments  of  notes,  etc.,  which,  from  their  nature,  are  adapted  merely  to 
transfer  title,  in  execution  of  an  agreement  which  they  do  not  profess  ta 
show. 

Pabol  Evidence  Admissible  to  Show  Wabbantt  vthebe  None  is  Con- 
tained in  Wbitten  Assignment.  — Ha  note  and  mortgage  are  trans- 
ferred by  a  written  assignment  containing  no  words  of  warranty,  parol 
evidence  is  admissible  to  show  that  the  vendor  warranted  the  mortgage 
security.- 

The  cause  of  action  is  stated  in  the  opinion.  A  demurrer 
to  the  complaint  was  sustained,  and  from  this  decision  the 
plaintiff  appealed. 

JJ.  Barber^  Jr.^  and  M.  B.  WWAoLVMy  for  the  appellant 
Eno8  and  Hall,  for  the  respondent. 

By  Court,  Paine,  J.  This  action  was  brought  to  recover  the 
consideration  paid  for  a  note  and  mortgage  sold  by  the  de- 
fendant to  the  plaintiff.  It  is  alleged  that  both  parties  knew 
the  note  to  be  worthless  save  as  secured  by  the  mortgage,  and 
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that  the  defendant,  at  the  time  of  the  Bale,  repreeented  the 
mortgage  to  be  a  good  and  valid  eecurity  for  the  note,  and 
that  the*  phiintiff  believed  this,  but  that  in  fact  the  mortgagor 
had  no  title  to  the  land  described,  so  that  both  note  and  mort- 
gage were  worthless. 

We  think  this  shows  a  cause  of  action.  The  rule  is,  that  a 
representation  made  by  the  vendor  at  the  time  of  the  sale,  in 
respect  to  the  quality  of  the  thing  sold,  which  is  relied  on  by 
the  vendee,  amounts  to  a  warranty:  Henahaw  v.  Robins^  9 
Met.  83  [43  Am.  Dec.  367];  Randall  v.  Thornton,  43  Me.  226 
[69  Am.  Dec.  56];  Lamme  v.  Gregg,  1  Met.  (Ky.)  446  [71 
Am.  Dec.  489];  Warren  v.  Van  Pelt,  4  E.  D.  Smith,  205;  Blahe- 
man  v.  Mackay,  1  Hilt.  266;  Smith  v.  Justice,  13  Wis.  600. 

This  being  the  rule,  there  can  be  no  doubt  of  its  applica- 
bility here.  Where  the  thing  sold  is  a  note  and  mortgage, 
the  maker  of  which  is  known  to  be  insolvent,  the  question 
whether  the  mortgage  is  a  good  security  becomes  very  mate- 
rial. And  if  the  vendor  represents  it  to  be  good,  as  an  induce- 
ment to  the  vendee  to  buy,  and  the  latter  buys  relying  on 
that  representation,  it  presents  a  case  clearly  within  the 
authorities  cited. 

The  only  doubt  we  have  had  as  to  the  puflSciency  of  the 
complaint  was,  whether  it  showed  with  enough  certainty  that 
the  plaintiff  made  the  purchase  on  the  faith  of  the  defendant's 
statements.  The  allegation  is,  "  that  at  the  time  of  such  sale 
and  transfer,  said  defendant  stated  and  represented  to  this 
plaintiff  that  said  moilgage  was  good,  and  a  valid  security  for 
the  payment  of  said  note;  and  this  plaintiff  supposed  and 
verily  believed,  at  the  time  he  bought  the  same  as  aforesaid, 
the  said  mortgage  to  be  good,  and  that^it  was  a  valid  and  suf- 
ficient security  for  the  payment  of  said  note."  The  idea  thai 
the  plaintiff  purchased  on  the  faith  of  the  defendant's  repre- 
sentation might  undoubtedly  have  been  more  distinctly  ex- 
pressed. But  we  have  come  to  the  conclusion  that  such  is  the 
fair  interpretation  of  the  allegation  as  it  is.  Where  one  as- 
serts in  a  single  sentence  that  a  representation  was  made  to 
him,  and  that  he  believed  it,  the  natural  meaning  of  it  is  that 
he  believed  it  because  he  relied  on  the  truth  of  the  statement; 
and  not  upon  information  that  he  might  have  derived  from 
some  other  source. 

It  appears  from  the  complaint  that  the  transfer  was  effected 
by  means  of  a  written  assignment.  And  although  its  terms 
do  not  appear,  yet  the  fair  inference  from  the  complaint  is. 
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that  there  was  no  warranty  of  the  sufficiency  of  the  security  in 
the  assignment.  And  the  respondent's  counsel  suggests  that 
if  there  was  no  warranty  in  the  assignment,  none  could  be 
shown.  He  relies  on  the  familiar  rtile,  that  where  the  parti<)8 
reduce  their  contract  to  writing,  the  writing  is  presumed  to 
contain  the  whole  contract,  and  it  cannot  be  shown  by  parol 
that  other  things  were  agreed  on  at  the  same  time.  No  rule  is 
better  settled  than  this.  But  it  is  not  applicable  to  instru- 
ments which,  from  their  very  nature,  do  not  attempt  to  state 
the  entire  agreement  in  respect  to  the  subject-matter,  but  are 
adapted  merely  to  transfer  title,  in  execution  of  an  agreement 
they  do  not  profess  to  show.  Deeds  of  land,  assignments  of 
choses  in  action,  bills  of  sale,  indorsements  of  notes,  and  other 
similar  instruments,  are  of  this  character.  They  are  very 
commonly  used  in  execution  of  complicated  and  extensive 
agreements,  which  they  make  no  attempt  to  show.  The  pre- 
sumption, therefore,  that  the  writing  contains  the  whole  con- 
tract does  not  prevail.  Thus,  suppose  A  owns  a  note  payable 
to  his  order,  and  B,  by  a  verbal  agreement,  sells  him  a  horse, 
warranting  it  to  be  sound,  in  consideration  that  A  shall  indorse 
to  him  the  note.  The  indorsement  would  in  one  sense  be  a 
contract  in  writing.  But  would  A  be  precluded  from  showing 
the  verbal  agreement  of  sale  and  warranty,  merely  because,  in 
execution  of  it,  there  was  a  written  indorsement  in  which  the 
warranty  was  not  recited?  Certainly  not;  and  the  same  con- 
siderations are  applicable  to  assignments,  bills  of  sale,  and 
other  similar  instruments,  where  they  profess  to  do  no  more 
than  merely  to  transfer  title  in  the  usual  manner. 

This  question  was  considered  in  Frey  v.  Vanderhoof,  15  Wis. 
3U7,  and  the  view  above  stated  was  sustained,  and  several  au- 
thorities cited  in  support  of  it.  In  addition  to  those,  the  fol- 
lowing may  also  be  referred  to:  Wentworth  v.  Buhler,  3  E.  D. 
Smith,  305;  Filkina  y.Whyland,  24  Barb.  379;  Knight  v.  Knight, 
28  Ga.  165;  Creamer  v.  Stephenson,  15  Md.  211;  Taylor  v. 
GaUandy  3  G.  Greene,  22. 

This  distinction  has  not  always  been  observed,  and  there  are 
cases  against  the  rule  which  we  now  hold.  But  we  think  it 
founded  in  reason,  and  sustained  by  the  authorities  referred 
to.  Perhaps  the  case  cited  from  Maryland  improperly  applies 
it  to  a  case  within  the  general  rule.  But  if  applicable  there, 
it  certainly  would  be  to  a  bill  of  sale  or  assignment. 

The  plaintiff,  therefore,  would  be  at  liberty  to  prove  and  rel> 
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npon  these  repreeentations  as  a  warranty,  although  not  in  the 
assignment. 

The  order  sustaining  the  demurrer  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings. 


ViKDO&'a  REFBsaiHTAnQira  Akouht  to  Wabrautt,  wbsv:  See  extended 
mate  to  Stixas  V.  WoodSf  2  Am,  Doo,  220,221,  A  faLBerepreeentatioa  respect- 
ing title,  where  the  vendee  reliee  upon  it,  is  aotioiiable:  See  note  to  Bo&boidk 
y,  LewiB,  2  Id.  79. 

WlLLVUL  MlBBSPBBSSNTATION  OF  QUAUTT  IS  NOT  StTFFICIKNT  TO  Avom 

Bale  of  Pbbsonal  Pbopebtt,  unless  the  defendant  was  deceived  by  it^  end 
unless  it  formed  an  indnoexnent  to  him  to  make  the  purchase:  PrtMenl  dc. 
f^  CoHftermMUe  ▼.  Wadieigh,  41  Am.  Dec.  214.  To  constitute  fraud,  it  is  not 
only  necessary  that  representation  should  be  untrue,  but  also  that  the  party 
making  it  should  know  it  to  be  so  at  the  time  it  was  made:  CamfbeU  y.  ffiU' 
man,  61  Id.  195.  As  to  distinction  between  warranty  and  fraud  in  sale,  see 
Bartholomew  v.  Buahndl,  62  Id.  338. 

Writtem  Ck>NTaAOT  IS  Pbssumsd  to  Cortain  AoBXEMXirr  BXTwssa 
Pabtibs,  and  Pabol  Evidsngb  is  iNADMiaaiBLB  to  show  that  other  things 
were  agreed  to  at  the  time  of  its  execution:  Richardaon  y.  Maine In»,  Co.,  74 
Am.  Dec  459;  Conner  y.  Clark,  73  Id.  529;  Palmer  y.  Fogg,  58  Id.  708,  and 
notes  to  these  cases. 

Pabol  EyiDENOB  of  Wabbantt  of  quantity  of  land  conyeyed  by  deed 
is  inadmissible  as  tending  to  yary  the  terms  of  the  instrument:  Cook  y.  Combe, 
75  Am.  Dec.  241. 

Thb  principal  case  was  ctted  in  each  of  the  foUowing  authorities,  and 
to  the  point  stated:  Parol  eyidenoe  cannot  be  admitted  to  alter,  yary,  or 
control  a  written  contract,  nor  to  annex  thereto  a  condition  or  defeasance  not 
appearing  on  the  contract  itself;  but  it  is  competent  to  show  a  total  or  partial 
failure  of  the  consideration  of  a  note  or  other  written  contract;  or  where 
only  a  part  of  the  contract  is  reduced  to  writing,  to  proye  the  portion  which 
the  parties  haye  allowed  to  rest  in  parol;  or  to  contradict  a  mere  receipt 
which  does  not  purport  to  contain  the  contract  out  of  which  it  arose;  or  to 
show  the  manner  in  which,  or  the  fund  out  of  which,  a  note  or  obligation  is 
to  be  paid,  provided  it  does  not  yary  the  contract  expressed  in  the  writing; 
or  to  show  a  consideration  different  from  that  expressed  in  the  writing;  or  to 
prove  the  oral  agreement  of  the  parties,  if  the  writing  does  not  profess  to 
state  it,  but  is  made  merely  for  the  purpose  of  passing  title  pursuant  to  the 
agreement.  The  purposes  constitute  an  exception  to  the  general  rule  above 
stated:  but  parol  evidence  is  received  in  such  cases,  on  the  ground  that  the 
agreement  to  which  it  relates  has  not  been  reduced  to  writing.  But  of  conrae^ 
if  the  parties  have  reduced  their  contract,  and  the  whole  of  it,  to  writings 
and  the  instrument  is  free  from  ambiguity  or  uncertainty,  the  courts  will  ex- 
dude  parol  testimony  to  vary  its  terms:  Hubbard  v.  Marshall,  50  Wis.  326^ 
holding  parol  proof  of  a  contemporaneous  oral  agreement  to  be  inadmissible. 
A  parol  agreement  collateral  to  and  distinct  from  a  written  contract  be- 
tween the  same  parties,  and  made  in  consideration  of  the  execution  of  the 
writing,  may  be  valid:  Web  v.  Bhodhts,  87  Ind.  8.  Any  assertion  or  affirma- 
tion made  by  the  seller  to  the  purchaser  during  the  negotiations  to  effect  the 
sale,  respecting  the  quality  of  the  article  or  the  efficiency  of  the  machine 
sold,  will  be  regarded  as  a  warranty  if  relied  upon  by  the  purchaser  in  making 
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Iha  purchase:  Neave  v.  AnUz^  66  Wis.  176.  Where  property  is  transferred  by 
%  written  instroment  which  is  in  effaot  a  mare  bill  of  sale,  expressing  the  con- 
sideration, and  providing  that  nntil  payment  the  title  shall  remain  in  the 
▼endor,  a  prior  oral  warranty  and  representationa  made  as  an  inducement  to 
Uie  purchaser  may  be  shown.  And  in  an  action  for  the  purchase  price,  alle- 
giations  of  such  warranty  and  breaches  thereof  oonstitate  a  good  ooonter* 
shim:  Bed  Wkig  Mfg.  Cbw  ▼.  Moe,  62  Id.  243. 


Fitzbimmons  v.  City  Fieb  Insubanob  Company  of 

New  Haven. 

1 18  WISCOVBXK,  281  j 

tanRnuiRS  CoicFAirr  is  Bound  to  Pat  its  Rataslk  Shabx  ov  Loss,  ahi) 
(UN  DuuYx  No  Bknefit  ibom  Excess  ov  Patmxnt  Madb  bt  Ajt- 
OTHSB  CoKPANT.  Where  property  is  insured  in  several  ^le  insuranos 
companies,  and  each  policy  contains  a  clause  that  in  case  of  loss  the 
iSBiu^  shall  not  be  entitled  to  receive  of  the  company  issuing  such 
policy  any  greater  proportion  of  the  loss  than  the  amount  insured  by 
such  policy  bears  to  the  whole  amount  insured  upon  the  property,  the 
companies  are  aU  and  each  liable  to  pay  the  ratable  portion  mentioned 
In  the  claose^  though  it  might  happen  that  some  had  paid  more  than 
their  share,  and  even  enough  to  cover  the  whole  loss  or  damage  sustained 
by  the  assured. 

Samb — No  Ck>iiTRiBUTioif  UNDSB  StTGH  Clausb.  —  If  one  of  the  companies 
pays  more  than  its  ratable  share  of  loss  under  such  a  clause,  it  cannot 
claim  contribution  from  others  which  have  not  paid  their  share,  bat 
must  enforce  its  remedy,  if  it  have  any,  against  the  assured. 

Plba  Which  Peofbssed  in  its  Commencement  to  Answer  Whole  Caxtei 
ov  AcnoN,  and  afterwards  answered  only  a  part,  was  bad  under  the  old 
system  of  pleading  as  well  as  under  the  code. 

Pabtiai.  Dbvensb  to  Action  should  be  Set  up  and  Relibd  on  as  Suoi^ 
and  not  as  a  complete  and  entire  defense. 

Anatweb  Which  Pbovesses  and  Assumes  to  Answbb  Enti&b  Caubb  oi 
Action  is  Bad  on  demurrer,  where  the  facts  alleged  constitute  only  a 
partial  defense  to  the  action. 

That  Insurancb  Policy  is  Void  bboausb  Issued  Oontrabt  to  Law  ii 
Pbofeb  Matteb  ov  Devensb. 

Pbbsdmption  is  that  Fobeion  Insubance  Companies  have  Complied 
WITH  Laws  of  the  state  in  which  they  have  effected  insurance. 

Complaint  on  Fibb  Policy  Issued  by  Fobeion  Insubance  Company 
NEED  Contain  No  Allegation  that  the  defendant  has  complied  with 
the  statute  requiring  such  companies  to  file  certain  statements  under 
oath  with  the  secretary  of  state^  and  obtain  his  certificate  ol  anthority  to 
transact  business,  etc 


Action  upon  an  insurance  policy.  The  policy  covered  a 
0tock  of  hardware,  etc.,  to  the  extent  of  two  thousand  dollars. 
It  was  substantally  alleged  in  the  complaint  that  the  loss  to 
the  plaintiff  from  the  destruction  by  fire  of  the  property  in- 
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tared  was  $9,127.84;  that  he  had  fulfilled  all  the  oonditioot 
of  the  policy,  and  had  demanded  payment  of  the  amount  ior 
Bured  by  the  defendant,  but  that  the  same  had  not  been  paid. 
The  complaint  therefore  demanded  judgment  for  said  sum 
of  two  thousand  dollars.  The  policy  of  insurance  was  an- 
nexed to  the  complaint,  and  contained  the  following  clause: 
"  In  case  of  any  other  insurance  upon  the  property  hereby  in- 
sured, whether  prior  or  subsequent  to  the  date  of  this  policy, 
the  assured  shall  not,  in  case  of  loss  or  damage,  be  entitled  to 
demand  or  receive  of  this  company  any  greater  portion  of  the 
loss  or  damage  sustained  than  the  amount  hereby  insured 
shall  bear  to  the  whole  amount  insured  on  said  property." 
The  answer  denied  most  of  the  material  allegations  of  the 
complaint,  and  averred  that  the  defendant,  at  the  time  of  the 
loss,  had  other  insurances  on  the  property  covered  by  the  pol- 
icy sued  on,  to  wit:  two  thousand  dollars  in  the  New  England 
Fire  and  Marine  Insurance  Company,  two  thousand  dollars 
in  the  Phoenix  Insurance  Company,  and  two  thousand  dollars 
in  the  City  Fire  Insurance  Company  of  Hartford.  It  then 
proceeded:  *'And  for  a  further  answer,  the  defendant  shows 
that  the  actual  loss  and  damage  which  the  plaintiff  sustained 
did  not  exceed  the  sum  of  two  thousand  seven  hundred  dol- 
lars, the  whole  of  which  sum  has  been  paid  to  him  by  the 
said  other  insurance  companies  before  the  commencement  of 
this  suit,  ....  to  apply  upon  his  said  loss  and  damage." 
The  amount  paid  by  each  company  was  also  specified.  The 
answer,  after  stating  the  several  defenses  relied  on,  demanded 
judgment,  that  the  policy  sued  on  be  delivered  up  to  be  can- 
colud,  and  for  costs.  The  plaintiff  demurred  to  that  portion 
of  the  answer  above  quoted,  as  not  stating  a  defense  to  the 
action.  The  demurrer  was  sustained,  and  the  defendant  ap' 
pealed. 

M,  A,  Edrrurndsy  for  the  appellant. 
Whittemore  and  Weishrod^  for  the  respondent. 

By  Court,  Cole,  J.  We  consider  the  portion  of  the  answer 
demurred  to  as  clearly  insufficient  in  setting  forth  a  complete 
defense  to  the  action,  for  reasons  which  were  anticipated  by  the 
counsel  for  the  appellant.  The  policy  declared  on  contains 
the  clause  that  "  in  case  of  any  other  insurance  upon  the  prop- 
erty hereby  insured,  whether  prior  or  subsequent  to  the  date 
of  this  policy,  the  assured  shall  not,  in  any  case  of  loss  or 
damage,  be  entitled  to  demand  or  receive  of  this  company  any 
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greater  portion  of  the  loes  or  damage  sustained  than  the 
amount  hereby  insured  shall  bear  to  the  whole  amount  insured 
on  said  property."  Now,  if  all  the  policies  contained  a  simi- 
lar clause,  then  it  is  very  clear  that  the  principle  of  contribu- 
tion  would  not  apply  to  the  companies  if  either  should  pay 
more  than  its  proper  proportion  of  the  loss.  Nor  could  one 
company,  under  such  circumstances,  derive  any  benefit  from  an 
excess  of  payment  made  by  another  company.  For  it  is  very 
evident  that  if  one  company  should  pay  more  than  its  ratable 
portion  of  the  loss,  it  would  be  a  matter  solely  between  itself 
and  the  assured,  and  it  could  not  call  upon  the  other  com- 
panies to  contribute.  This  would  seem  to  be  the  irresistible 
inference  in  construing  such  stipulations.  But  we  are  not 
without  authority  upon  the  point.  In  Lacaa  v.  Jefferscm  Ins. 
Co.y  6  Cow.  635,  this  direct  question  was  presented,  and  the 
court  held  that  where  several  policies  contained  such  a  clause 
the  companies  were  all  and  each  liable  to  pay  the  ratable 
portion  mentioned  in  the  clause,  though  it  might  happen  that 
some  had  paid  more  than  their  share,  and  even  enough  to 
cover  the  whole  loss  or  damage  sustained  by  the  assured.  For 
the  court  say  that  if,  notwithstanding  such  a  clause,  one  com- 
pany voluntarily  pays  the  whole  amount  of  its  subscription 
toward  the  plaintiff's  loss,  and  in  excess  of  its  ratable  share, 
yet  it  could  not  for  that  reason  claim  contribution  of  the  other 
companies  upon  any  ground;  that  the  answer  to  such  a  claim 
would  be,  that  it  had  paid  in  its  own  wrong,  and  its  redress 
must  be  against  the  assured,  who  had  received  more  than  he 
was  entitled  to  demand.  A  company  might  naturally  pay 
more  than  a  party  could  recover  rather  than  incur  the  ex- 
pense and  trouble  of  litigation.  And  if  it  should,  there  would 
be  no  justice  or  equity  in  holding  that  some  other  company 
might  take  advantage  of  such  payment  and  apply  it  in  dis- 
charge of  its  just  share  of  the  loss.  For  these  obvious  reasons 
the  appellant  cannot  derive  any  benefit  from  the  payments 
made  by  the  other  companies.  If,  on  the  contrary,  there  was 
a  double  insurance,  so  that  the  principle  of  contribution  would 
apply,  it  was  the  duty  of  the  appellant  to  so  allege  in  the  an- 
swer in  order  to  make  the  defense  available. 

Again,  the  appellant  contends  that  if  the  answer  is  not 
Bufficient  as  a  total  defense,  it  is  good  as  a  partial  defense  to 
the  action.  But  the  difficulty  with  this  position  is,  that  this 
portion  of  the  answer  professes  and  assumes  to  answer  the  en- 
tire cause  of  action.  It  is  not  relied  on  as  a  partial,  but  as 
a  complete,  defense;  and  we  have  seen  that  for  this  purpose  it 
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is  insnfBcicnt.  Now,  under  the  old  eystem,  where  a  plea  pro- 
fessed in  its  commencement  to  answer  the  whole  cause  of 
action,  and  afterwards  answered  only  a  part,  the  whole  plea 
was  bad.  This  role  was  elementary;  and  upon  general  prin- 
ciples, we  do  not  see  why  it  is  not  applicable  to  pleadings 
under  the  code.  If  a  party  has  a  partial  defense  to  an  action, 
he  should  set  it  up  and  rely  on  it  as  such,  and  not  as  a  com- 
plete and  entire  defense. 

It  is  further  claimed  that  it  was  incumbent  on  the  plaintiff 
to  state  in  the  complaint  that,  before  issuing  the  policy  sued 
on,  the  defendant  had  complied  with  the  laws  of  this  state 
requiring  foreign  insurance  companies  to  make  and  file  cer- 
tain statements  with  the  secretary  of  state,  and  obtain  bis 
certificate  of  authority,  etc.:  See  Laws  of  1859,  c.  190.  We 
do  not  think  such  an  averment  necessary.  If  the  policy  is 
void  because  issued  contrary  to  law,  it  is  a  proper  matter  of 
defense.  It  is  not  fair  to  assume  that  the  company,  in  the 
transaction  of  its  business,  has  ^en  violating  the  laws  of  this 
state,  but  the- contrary  presumption  arises. 

We  think  the  demurrer  was  properly  sustained,  and  the 
order  of  the  circuit  court  is  therefore  affirmed. 


LzABmrm  of  Suouhhivi  Insdbxbs:  See  extended  note  to  AOkmee  «fe. 
As,  Co.  ▼.  Lotdntma  Ins,  Ckk^  28  Am.  Deo.  121,  125,  citing  the  principal  csBt 
on  page  122. 

Ck>NTRiBi7noN  BETWEEN  SucoBssivx  Inscuebs  09  Same  FftopiRTr:  See 
MiUandon  v.  Western  M.  <b  F.  Ins.  Co,,  29  Am.  Dec.  433;  note  to  AUimee  tie. 
As.  Co.  V.  Louisiana  Ins.  Co.,  28  Id.  121. 

Ck>N8rrBtrcTioN  of  Clause  nr  Pouor  of  iMstmANCB  RESTRiornro  Lza- 
BnjTT  TO  Ratable  Pbofobtion  of  Akt  Loss  that  mat  Oooub:  JfiBsm- 
don  V  Western  M.  d:  F.  Ins.  Co.,  29  Am.  Dec  433;  note  to  AlUanee  etc  As, 
Co.  V.  Louisiana  Ins,  Co.,  28  Id.  122. 

Plea  muot  Answer  All  It  Pbofesses  to  Answer.  If  it  poiporia  to 
answer  the  whole  declaration,  and  answers  but  a  part,  it  is  bad  on  demnner: 
Goodrich  y.  Reynolds,  83  Am.  Dec.  240,  and  cases  cited  in  note  thereto  243. 
Plea  which  is  bad  in  part  is  bad  m  <oto.- ^mvffy.  £rac(/or(i,  sold.  293.  Bat 
tompare  Brantley  y.  Thomas,  73  Id.  284. 

CrtATioNs  OF  Principal  Case.  — Open  policies  insuring  property  which 
may  hereafter  arise,  or  insuring  fntore  material  productions  in  coarse  of  the 
industry  of  the  assured,  are  not  wager  policies,  and  valid.  The  conyenience 
ef  business  requires  such  insurance,  and  open  policies  of  that  character  are 
constantly  upheld  to  coyer  subsequent  purchases  of  goods:  Saxioyer  v.  Dodge 
Co.  MuL  Ins.  Co.t  37  Wis.  644.  A  general  denial  puts  in  issue  every  mate- 
rial averment  in  the  complaint  which  may  be  denied  in  that  manner,  although 
there  may  be  other  material  averments  therein  not  specifically  denied,  and 
not  reached  by  the  general  denial  And  the  principal  case  does  not  conflict 
with  this  rule,  for  the  question  as  to  the  effect  of  a  general  denial  was  not  in 
that  case:  CoUart  v.  Fisk,  38  Id.  243. 
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Fairbanks  v.  Witter. 

[IS  WlBCONBIN,  2fi7.J 

Btidbncs  as  to  Value  of  Sebtigxs  of  OouixseSj,  or  the  amount  of  other 
expenses  incident  to  the  proeecntion  of  an  action  of  trespasa,  or  on  the 
case  for  a  tort,  is  inadmissible  for  the  purpose  of  laying  a  foundation  for 
those  particulars  as  items  of  damage. 

JmiY  CANNOT  Take  into  AoootrNT  Value  of  Seryioes  of  Counsel,  or 
other  expenses  incident  to  the  prosecution  of  an  action  of  trespass,  or  on 
the  csise  for  a  tort,  in  assessing  damages,  cither  actual  or  punitive. 

Vebbigt  of  Jury  Which  Includes  Value  of  Sebvices  of  Counsel,  or 
other  expenses  incident  to  the  prosecution  of  an  action  of  trespass,  or  on 
the  cadb  for  a  tort,  is  irregular  and  erroneous. 

Btidenge  of  Prior  Threats,  etc.,  is  Admissible  in  Mitioation  of  Dam- 
ages IN  AcnoN  for  Trespass  to  Person.  Where  such  trespass  was 
committed  in  an  affray,  the  defendant  may  show,  in  mitigation  of  dam- 
ages, that  the  plaintiff,  during  several  years  before  the  a£Eray,  had  fre- 
quently tried  to  provoke  a  quarrel  with  him;  had  on  various  occasions 
threatened  to  take  his  life;  that  some  of  these  threats  were  made  to  de- 
fendant himself;  and  that  all  of  them  had  been  brought  to  his  knowledge 
before  the  a&ay. 

Action  for  damages  for  au  assault  upon  the  plaintiff,  by 
which  his  arm  was  broken,  and  other  injuries  inflicted.  De- 
fendant answered  that  the  acts  complained  of  were  in  justifi- 
able self-defense.  Plaintiff,  after  introducing  evidence  as  to 
the  nature  and  circumstances  of  the  assault,  called  Judge 
Ferris  as  a  witness,  and  asked  him,  "What,  in  your  judgment, 
is  a  fair  compensation  to  a  lawyer  for  bringing  and  prosecut- 
ing this  action?"  An  objection  was  made  to  the  question,  but 
it  was  overruled,  and  the  witness  answered,  "About  fifty  dol- 
lars." Defendant,  after  introducing  evidence  as  to  the  circum- 
stances attending  the  infliction  of  the  injury  complained  o^ 
offered  evidence  to  show  that  the  plaintiff,  at  different  times, 
and  frequently  for  several  years  previous  to  the  affray  in  ques- 
tion, had  tried  to  provoke  quarrels  with  the  defendant;  that 
he  had  threatened  on  various  occasions  to  take  his  life;  that 
some  of  these  threats  were  made  to  the  defendant  himself;  and 
that  all  of  them  were  brought  to  his  knowledge  prior  to  the 
time  of  such  affray.  The  evidence,  however,  was  ruled  out. 
Verdict  for  plaintiff  for  five  hundred  dollars  damages;  motion 
for  new  trial  overruled;  judii^ment  upon  the  verdict;  and  tht 
defendant  appealed. 

O.  O.  Prentiss  and  8.  U.  Pinney^  for  the  appellant. 
Oti$  B.  Lapham^  for  the  appellee. 
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By  Court,  Cole,  J.  The  first  error  assigned  here  is  that 
which  relates  to  the  admission  of  the  evidence  of  the  witness 
Ferris.  He  was  asked  upon  the  trial,  and  stated  under  objec- 
tion, what  he  thought  was  a  fair  compensation  to  a  lawyer  to 
bring  and  prosecute  the  action.  The  object  of  this  evidence 
cannot  be  mistaken.  It  was  offered  with  the  evident  purpose 
of  laying  the  foundation  of  a  claim  for  counsel  fees  in  con- 
ducting the  suit,  as  a  particular  item  of  damages,  and  which 
the  jury  might  take  into  consideration  in  uxing  the  amount 
the  respondent  was  entitled  to  recover.  And  the  question  is, 
Had  the  jury  the  right  to  include  in  their  estimate  of  damages 
proper  compensation  to  a  lawyer  for  prosecuting  the  suit?  If 
they  had  not,  then  it  is  manifest  that  all  testimony  upon  that 
point  should  have  been  excluded  on  that  ground.  The  coun- 
sel for  the  respondent  has  not  referred  us  to  any  case  which 
decides  that  counsel  fees,  or  proper  compensation  to  a  lawyer 
for  prosecuting  the  action,  aside  from  the  taxed  costs,  might 
be  taken  into  consideration  by  the  jury  in  assessing  damages. 
On  the  contrary,  the  following  authorities  expressly  hold  that 
no  claim  of  that  kind  is  admissible,  and  that  if  such  items  of 
expense  are  included  by  the  jury  in  their  verdict,  it  is  irregu- 
lar and  erroneous:  Day  v.  Wbodworth,  13  How.  363;  Barnard 
V.  Poor,  21  Pick.  378j  Hicka  v.  Foster,  13  Barb.  663;  Lincoln 
V.  Schenectady  and  Saratoga  R.  R.  Co.,  23  Wend.  425. 

In  Day  v.  Woodworih,  13  How.  363,  Justice  Grier  remarks 
that  the  doctrine  about  the  right  of  the  jury  to  include  in 
their  verdict  in  certain  cases  a  sum  sufficient  to  indemnify  the 
plaintiff  for  counsel  fees  and  other  real  or  supposed  expenses 
over  and  above  taxed  costs,  seems  to  have  been  borrowed  fiom 
the  civil  law  and  the  practice  of  courts  of  admiralty.  He 
goes  on  to  remark,  after  giving  the  origin  of  costs  de  incremeniOy 
or  the  taxed  costs  which  the  successful  party  was  permitted  to 
recover  by  way  of  amends  for  his  expense  and  trouble  in 
prosecuting  the  action,  that  the  jury  neither  at  common  law 
nor  by  statute  could  allow  counsel  fees  and  expenses  as  a  part 
of  the  actual  damages:  p.  372.  The  opinions  of  the  court  in 
the  other  cases  are  equally  emphatic,  and  fully  vindicate  the 
soundness  of  the  doctrine  that  the  jury  have  no  right  to  in* 
elude  in  their  verdict  counsel  fees  and  the  other  expenses  uf 
litigation.  Nor  does  it  make  any  difference  or  change  tlic 
rule,  that  the  action  is  one  where  punitory  damages  may  he 
given.  For  if  the  expenses  of  litigation,  counsel  fees,  etc., 
may  be  assessed  by  the  jury,  it  is  very  clear  that  it  must  be 
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apon  the  principle  that  they  are  consequential  damages,  and 
relate  to  the  amount  of  compensation  rather  than  refer  to 
damages  which  may  be  inflicted  by  way  of  penalty  or  pimish- 
ment  for  aggravated  misconduct.  The  question  put  was, 
What,  in  the  judgment  of  the  witness,  was  a  fair  compensation 
to  a  lawyer  for  prosecuting  the  action?  This  shows  most  con- 
clusively that  the  party  rested  his  claim  for  counsel  fees  upon 
the  ground  of  compensation,  recompense,  or  satisfaction  for 
expenses  incurred,  and  not  upon  the  ground  that  the  action 
was  one  in  which  vindictive  and  exemplary  damages  might 
be  given.  But  in  any  view,  we  think  the  jury  had  no  right  to 
assess  counsel  fees  as  a  part  of  the  damages,  particularly  in 
this  state,  where  we  have  a  statute  regulating  the  costs  and 
fees  which  the  successful  party  may  recover,  and  which  is  ap- 
plicable to  this  as  well  as  other  cases:  See  c.  183,  sees.  38  et 
seq. 

Another  error  assigned  is,  that  the  court  improperly  excluded 
testimony  offered  tending  to  show  that  the  plaintiff,  at  differ- 
ent times  and  frequently  for  several  years  previous  to  the 
affray,  had  tried  to  provoke  quarrels  with  the  defendant,  and 
had  threatened  on  various  occasions  to  take  his  life,  some  of 
which  threats  were  made  to  the  defendant,  and  all  of  which 
were  brought  to  his  knowledge  prior  to  the  time  of  the  affray. 
It  is  claimed  that,  under  the  facts  and  circumstances  of  this 
case,  this  evidence  was  admissible  in  mitigation  of  damages^ 
because  it  tended  to  show  that  the  defendant's  conduct  was 
not  wanton  or  unprovoked,  and  had  a  material  bearing  upon 
his  intention,  and  whether  he  had  reasonable  ground  to  appre- 
bend  danger.  Although  the  question  is  not  free  from  doubt  in 
my  own  mind,  under  the  authorities,  yet  my  brethren  are  clear 
that  the  evidence  was  competent  for  the  purpose  for  which  it 
was  offered.  It  appears  from  the  proofs  that  the  affray  oc- 
curred in  and  near  a  highway  which  crosses  the  land  of  the 
defendant.  The  plaintiff  was  passing  along  the  highway  with 
a  team  and  load  of  wood,  and  when  near  the  defendant's  gate 
opening  into  the  highway,  he  saw  the  defendant,  stopped  his 
team,  and  had  some  conversation  about  a  sluice-way  at  that 
crossing.  It  seems  that  angry  words  passed  about  the  sluice- 
way, and  the  lie  was  given.  There  is  a  conflict  of  testimony 
as  to  who  first  gave  the  lie.  The  plaintiff  got  off  his  wagon, 
and  went  towards  the  defendant,  evidently  for  the  purpose  of 
having  a  fight.  The  defendant  ran  to  his  wagon,  standing  near 
by,  got  a  pitchfork,  and  returned  to  meet  the  plaintiff,  and 
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after  some  motions,  struck  him  a  blow  on  the  arm,  which  pro- 
dnoed  the  injury  complained  of.  These  appear  to  be  the  lead- 
ing facts  attending  the  aflFray,  as  nearly  as  one  can  gather 
them  from  the  conflicting  statements  of  the  witnesses.  Now, 
it  is  argued  that  if  there  was  some  old  grudge  between  the 
parties,  or  the  plaintiff  had  on  various  occasions  tried  to  pro- 
voke quarrels  with  the  defendant,  and  had  threatened  to  take 
his  life,  the  defendant  might  reasonably  have  supposed,  after 
what  had  passed  between  them,  on  seeing  the  plaintiff  get 
down  from  his  wagon  and  advance  towards  him  in  a  threaten- 
ing manner,  that  he  was  about  to  inflict  some  great  personal 
injury  upon  him.  It  is  said  that  under  such  circumstances 
the  defendant  might  naturally  and  reasonably  have  supposed 
that  he  was  in  some  great  personal  danger,  and  have  struck  a 
severer  blow  than  he  otherwise  would,  to  disable  his  assailant; 
and  that  the  jury,  when  they  came  to  determine  the  just 
measure  of  punishment  that  should  be  inflicted  upon  him  by 
way  of  example  for  his  misconduct,  should  know  and  consider 
the  previous  relations  of  the  parties,  their  acts  and  declara- 
tions, since  they  were  connected  with  and  in  some  measure 
provoked  the  particular  trespass  complained  of.  There  is  very 
great  force  in  this  view  of  the  matter,  and  though  not  without 
some  doubt  upon  the  point,  yet  I  am  inclined  to  the  opinion 
that  the  evidence  should  have  been  admitted  in  mitigation  of 
damages.  The  following  cases  will  be  found  to  have  a  strong 
bearing  upon  the  question,  and  show  that  the  evidence  was 
competent  for  that  purpose:  Dean  v.  Horton,  2  McMuU.  147; 
Sledge  v.  Pope,  2  Hayw.  (N.  C.)  607;  Rhodes  v.  Bunch,  3  McCord, 
o6;  McKenzie  v.  Allen,  8  Strob.  646;  Waters  v.  Brown,  3  A.  E. 
Marsh.  1336.  These  previous  facts  and  declarations  of  the  par- 
ties relate  directly  to  the  very  affray,  and  conduce  strongly  to 
explain  the  acts  of  each  party  and  tiie  motive  with  which  each 
acted.     Upon  this  ground  we  think  the  evidence  admissible. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  a  new  trial  ordered. 


Admibsibilitt  of  Evidsnoi  as  to  Pbovooaxion  to  MmGAn  Daxaoh 
or  AonoK  ior  Assaxtlt  and  Battebt:  FuUerton  y.  Watrridt,  25  Am.  Deo. 
99;  Jaccaoay  ▼.  Dulci^  27  Id.  492,  and  note  493;  RaujUisnga  y.  CommfmweaJtth^ 
19  Id.  767;  Lee  v.  WooUey,  10  Id.  230. 

Teb  pRniGiPAL  GASB  WAS  CITED  in  eacb  of  the  following  anthorities,  and 
to  the  point  stated:  In  an  action  for  libel  the  jmy  may,  in  estimating  oom- 
pensatory  damages,  allow  to  the  plaintiff  reasonable  oonnsel  fees  in  the  prosa- 
ontion  of  his  aotum,  although  there  may  be  circnmstanoes  of  mitigation  not 


•* 
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Mnoanting  to  a  jnsCafication:  Fhmey  v.  SmUh,  81  Ohio  St  634.  So  in  an  a»* 
tioa  to  reoorer  damages  for  a  malidoiu  penonal  injury,  the  jury  may  allow 
a  reasonable  fee  to  plaintiff  for  the  eervioes  of  her  attorney  in  the  action;  \m% 
■ach  allowance,  and  the  amount  thereof,  rest  in  the  discretion  of  the  jury,  to 
be  determined  nnder  all  the  circnmstances  of  the  case,  and  neither  party  caa 
call  witnesaee  to  prove  the  valne  of  such  services:  Stevenmm  ▼.  Morria,  37  Id. 
21.  The  logical  deduction  from  the  Ohio  cases  and  the  principal  case  is,  that 
the  jury  allow  snch  fees  on  the  principle  that  they  are  in  the  nature  of  ez» 
penMs  incurred,  and  therefore  aa  oompenaation  rather  than  aa  a  penalty:  See 
case  last  dted.  But  while  the  principal  case  waa  allnded  to  in  HoweR  y. 
Scoffffins,  48  CaL  367,  it  waa  there  held  that  in  an  action  for  an  aasault  and 
battery  the  Jury,  in  eatimatinc  the  damagea,  oonld  not  tdca  into  eonaiileiition 
the  pUnntifira  ezpenaea  in  the  proaeontion  of  the  aiiit 
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pLAiinm;  nr  AonoN  iob  Injubt  Sitbtainxd  by  Ahothbb's  Niouoiircni 
n  OMLT  RiQUiBBD  to  estabUah  a  pHma/aek  caae  that  the  injary  waa 
occaaioned  by  def endant'a  negligence. 

PLAnrmT  nf  AonoM  iob  Ihjubt  Sustainbd  by  Ahothbb'b  Nbougbngb 
IS  HOT  Bound,  in  the  first  instance,  to  ahow  that  he  himself  waa  not 
guilty  of  contributory  negligence. 

Whxbb  ThAisrrm'a  Own  Eyidxno  nr  AonoN  iob  Ikjttby  Sustainbd  by 
Abotheb's  Nbouobngb  raisea  an  inference  of  ne^^igence  againat  him- 
self he  must,  in  order  to  eatabliah  tkpiima/ade  caae,  ahow  that  he  waa 
guilty  of  no  negligence. 

PBBUVFnON  OF  CONTBIBUTOBT  NeGLIOBNCB  MUST  BB  NBOATITBD  TO  AVOID 

KoNSTTiT,  WHEN. — Presumption  of  negligence  on  part  of  deceased  is 
raised  in  an  action  against  a  municipal  corporation  for  damagea  ariaing 
from  negligence  in  leaving  a  bridge  unrepaired,  in  conaequence  of  whidi 
the  plaintiff 'a  son  fell  through  and  was  drowned,  where  it  appeara  from 
the  plaintiff 'a  own  evidence  that  the  deceased  was  thirteen  years  old, 
that  he  waa  familiar  with  the  bridge,  that  he  knew  of  the  hole  in  it» 
that  the  accident  occurred  in  the  daytime,  and  that  he  had  passed  over 
the  bridge  a  short  time  before  on  the  same  day.  The  plaintiff  is  bound 
to  negative  this  presumption,  or  he  will  be  nonsuited. 

Action  by  plaintiff,  as  administrator  of  the  estate  of  Otto 
Achtenbagen,  deceased,  to  recover  damages  from  the  city 
named  as  defendant,  under  the  statute  providing  therefor  in 
cases  of  negligence  causing  death:  See  R.  S.  Wis.,  c.  185,  sees. 
12,  13.  The  cause  of  action  alleged  was,  that  the  plaintiff's 
intestate,  who  was  also  his  son  and  an  infant,  while  passing  over 
a  bridge  across  Rock  River,  within  the  corporate  limits  of 
Watertown,  fell  through  a  large  hole  in  said  bridge  and  was 
drowned,  without  any  negligence  on  his  part,  and  wholly  in 
consequence  of  the  negligence  of  the  defendant  in  not  keeping 
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■aid  bridge  in  repair  as  it  was  bound  to  da  Defendant  inter- 
posed a  general  denial,  except  as  to  its  dnty  to  keep  said 
bridge  in  repair.  The  plaintiff  on  the  trial,  and  after  having 
proved  his  representative  character,  testified  in  his  own  behalf 
substantially  as  follows:  ''My  son  Otto  Achtenhagen  died 
June  2,  1862.  His  mother  sent  him  across  the  Second  Street 
bridge  to  get  butter  and  eggs  of  one  Mrs.  Otto.  I  live  about 
five  hundred  steps  south  of  the  bridge,  and  Mrs.  Otto  a  few 
steps  north  of  it.  A  little  brother  went  with  him.  I  have  not 
seen  him  alive  since  that  time.  His  body  was  found  near  the 
Main  Street  bridge,  in  Rock  River,  below  the  Second  Street 
bridge.  His  body  was  taken  out  of  the  river  June  6, 1862. 
He  looked  very  natural,  except  that  his  face  was  swollen  up, 
and  he  had  a  scar  over  the  eye.  The  scar  looked  as  though 
his  forehead  had  been  hit  against  the  sharp  comer  of  some- 
thing. I  heard  about  the  accident  immediately  after  it  hap- 
pened. I  went  back  to  the  bridge  with  my  little  son  who  was 
with  Otto,  and  he  pointed  out  the  hole  where  Otto,  he  said, 
fell  through  the  bridge.  There  was  a  plank  out.  The  hole 
was  about  fifteen  or  sixteen  inches  in  breadth,  and  about  ten 
feet  long,  or  one  half  the  width  of  the  bridge.  It  was  a  double- 
track  bridge.  Otto  was  thirteen  years  old  when  he  died.  He 
frequently  passed  over  the  bridge."  Mrs.  Schmiel,  a  witness 
for  the  plaintiff,  testified  that  on  the  day  of  the  accident  she 
saw  the  deceased  near  the  north  end  of  the  bridge,  and  spoke 
to  him,  that  he  was  going  home,  that  he  had  eggs  and  butter 
on  one  arm,  and  that  he  was  leading  his  little  brother  with 
the  other  hand.  About  half  an  hour  afterwards  she  heard 
that  he  was  drowsed.  Evidence  was  also  introduced  on  the 
part  of  the  plaintiff  tending  to  prove  that  the  hole  through 
which  the  deceased  had  fallen  had  been  in  the  bridge  several 
days  before  the  accident  occurred.  The  court,  upon  defend- 
ant's motion,  directed  a  judgment  of  nonsuit  to  be  entered, 
and  the  plaintiff  sued  out  his  writ  of  error. 

OiU  and  Barber ,  for  the  plaintiff  in  error. 
Eno9  and  Hotly  for  the  defendant  in  error. 

By  Court,  Dixon,  C.  J.  Adhering  to  the  rule  given  in  Milr 
miukee  and  Chicago  R.  R.  Co.  v.  HunUr,  11  Wis.  160  [78  Am. 
Dec.  699],  that  the  plaintiff  in  an  action  for  injury  sustained 
by  the  negligence  of  another  is  not  bound  in  the  first  instance 
to  show  that  he  himself  was  not  guilty  of  negligence  which 
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oontributed  to^  the  injury,  but  that  it  is  enough  if  the  proof 
introduced,  and  the  circumstances  attending  the  injury,  estab- 
lish prima  facie  that  the  injury  was  occasioned  by  the  negli- 
gence of  the  defendant,  still  we  think  the  nonsuit  properly 
granted  in  this  case.  If  the  plaintiff's  own  evidence  raises  an 
inference  of  negligence  against  himself,  then  he  is  undoubt- 
edly required  to  go  further,  and  in  order  to  establish  a  prima 
facie  case,  to  show  that  he  was  guilty  of  no  negligence.  Such, 
in  our  opinion,  was  the  case  here.  The  deceased  was  a  person 
of  sufficient  discretion,  knowing  the  danger,  with  ordinary 
care,  to  have  avoided  it,  and  if  he  did  not,  but  came  to  his 
death  in  the  manner  supposed,  it  cannot  but  in  some  degree 
be  attributed  to  his  own  want  of  proper  care.  He  was  a  boy 
of  the  age  of  thirteen  years.  He  was  familiar  with  the  bridge, 
and  knew  of  the  hole  in  it  through  which  it  is  supposed  he 
must  have  fallen  and  lost  his  life.  He  was  passing  over  it  in 
the  daytime,  and  had  passed  over  it  but  a  short  time  before 
on  the  same  day.  These  circumstances  raise  such  a  presump- 
tion of  negligence  against  him,  that  we  think  the  plaintiff  was 
bound  by  proper  proof  to  negative  the  presumption,  and  to 
show  that  the  deceased  was  guilty  of  no  want  of  care,  before 
tile  cause  could  have  been  submitted  to  the  jury. 
Judgment  affirmed. 

BuBDKZT  or  Fboof  ow  Oomtbibutobt  NiaiJOiMai:  See  note  to  Luea$  v. 
New  Beclford  etc  B.  B.  Co.,  66  Am.  Deo.  410;  note  to  Ne»  Orteami  etc  B.  B. 
Co.  V.  AUMOOH,  75  Id.  106;  Johnmm  v.  HwUon  Bkxr  B.  B,  Co.,  75  Id.  375» 
end  nnxneroiia  oases  cited  in  note  thereto  883;  MeCtiUy  v.  Clarke,  80  Id.  584; 
Onhagan  t.  BoUon  etc.  B.  B.  Co.,  79  Id.  724.  Plaintiff  must  make  out  prima 
fade  caM  as  he  charges  it:  Wmat<m  t.  Tayhr,  75  Id.  112.  While  the  plain* 
tiff  mnst  be  free  from  fault,  he  need  not  idiow  such  fact  affirmatively  in  the 
first  instance,  bnt  the  absenoe  of  fanlt  on  his  part  may  be  inferred  bom  cir* 
cnmstanoes:  See  numerous  cases  dted  in  note  to  Jofinaon  t.  Hudmm  Biimr 
B.  B.  Co.,  75  Id.  383. 

RULB  THAT  BUBDXN    IB    UPON    PLAINTnrr   TO    DlBPROTB    NeOUOBKOB  OB 

BIS  Past  is  Doubtbd  in  Mihoauhee  tie.  B.  B.  Co.  r.  fftuUer,  78  Am.  Deo. 
699.  In  the  note  to  this  caae^  p.  706^  the  role  in  Wisconsin  is  stated,  and  the 
principal  case  cited. 

Pbksumftiob  u  aoahist  Covtbibutobt  Nbqligbncb  where  there  is  noth- 
ing in  plaintiff's  evidence  tending  to  show  it,  and  the  burden  of  proof  is  upon 
the  defendant:  See  note  to  JHUwaahee  etc  B.  B.  Co.  v.  Hunter,  78  Adl  Dec 
706. 

Plaibtifv  will  bb  NoNSinTBD  if  contributory  negligence  conclusively 
appears  from  his  own  evidence,  but  if  the  evidence  merely  tends  to  show 
such  negligence,  the  question  will  be  for  the  jury:  See  note  to  MUwamkee  etc. 
it.  B.  Co.  V.  Hunter,  78  Am.  Dec  706;  Todd  v.  Old  Cohn^ete.  B.  B.  Co.,  83 
Id.  679,  and  note  68a 
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Ths  frxhcipal  cam  was  cmD  in  mch  of  the  faOowiag  aatbantiM,  and 
lo  the  point  itated:  Fmrty  amnot  reoorer  for  ui  injniy  of  wiudk  his  own 
B^gliganoe  was  in  whole  or  in  pert  the  pnudsuite  came:  Cummmgham  t. 
Lynen,  22  Wis.  248.    It  is  only  where  there  is  an  entire  abaence  of  ewidaam 
tending  to  establish  the  case,  or  where  the  negligence  of  the  party  injnred  er 
killed  is  affirmatively  and  clearly  proved  by  the  plaintifi^  so  as  to  admit  of  na 
doubt  or  controversy,  that  a  nonsuit  may  properly  be  ordered:  Lamghof  t. 
MUwaukee  etc  B'p  Co.,  19  Id.  497;  Dmey  v.  PkO^  He  Ckk,  42  Id.  GOO.     If 
the  evidence  in^t>daoed  by  the  plaintiff  himself  shows  that  his  n^ligenoa 
concurred  with  that  of  the  defendant  to  produce  the  injury  complained  o( 
there  would  surely  be  no  propriety  in  submitting  such  a  case  to  the  jury. 
The  jury  in  that  case  have  no  duty  to  perform,  and  the  oonrt  nmst  decide  oa 
a  motion  for  a  nonsuit  as  a  question  of  law:  Ddameif  v.  MUnoanket  etc  Ky  Ca, 
83  Id.  72.    Unless,  however,  the  testimony  shows  conclusively  that  the  seg- 
ligence  of  the  plaintiff  contributes  directly  to  the  injury  of  which  he  com* 
plains,  the  question  of  negligenoe  is  one  for  the  jury,  and  the  court  is  not 
justified  in  taking  the  case  into  its  own  hands  and  nonsuiting  the  plaintiffi 
Pitaner  v.  Shmvkk,  39  Id.  137;  OoMwr  v.  Ckkoip  etc  R'y  Co.,  45  Id.  184;  Per- 
jbfw  V.  Ci^  qf  Fond  du  Lac,  34  Id.  440.    The  question  as  to  whether  neg^ 
gence  may  be  inferred  or  presumed  as  a  question  of  law  seems  to  trouble  tha 
courts  of  Wisconsin,  and  while  they  have  not  expressly  overruled  the  do^ 
trine  of  the  principal  case  in  that  particular,  they  are  not  disposed  to  extsnd 
in  that  respect:  Perkina  v.  CUy  qf  Fond  du  Lac,  34  Id.  44a    In  fact.  Dam, 
C.  J.,  in  Baratow  v.Cityqf  BerUn,  34  Id.  362,  said:  <'But  I  desire  to  say  of 
the  Achtenhagen  case,  that,  although  I  prepared  the  opinion,  and  thought  the 
decision  correct  at  the  time,  it  has  given  me  much  trouble,  and  I  have 
frequently  had  great  doubts  about  its  correctness  when  considering  the  same 
question  since.     My  fear  is  that  the  court  was  wrong  in  saying,  as  matter  of 
law,  that  the  fact  that  plaintiff's  intestate  fell  through  the  hole  raised  an  in- 
ference of  negligence  against  the  intestate,  which  the  plaintiff  was  required 
to  repel  or  overcome  by  additional  proof  in  order  to  establish  a  cause  of 
action.    How  could  the  court  say,  as  matter  of  law,  that  the  fall  of  the  boy 
through  the  hole  was  not  without  fault  or  negligenoe  on  his  part,  or  that  it 
was  not  purely  accidental,  or  under  circumstances  in  which  no  blame  oonld 
attach  *to  him  f    How  could  it  say,  as  an  inference  dravm  by  the  law,  that 
his  attention  was  not  suddenly  and  inexcusably  diverted  about  the  time  he 
reached  the  hole,  and  that  his  fall  vras  not  produced  in  that  or  in  some  simi- 
lar blameless  or  innocent  way?    Negligence,  like  fraud,  is  not  to  be  pre- 
sumed, but  must  be  proved,  or  at  least  there  must  be  some  facts  upon  which 
to  base  the  inference.     I  agree  that  the  inferenoe  might  have  been  upheld 
upon  the  facts  of  that  case,  but  it  seems  to  me  that  it  was  an  inferenoe  of 
fact,  and  not  of  law,  and  so^  one  to  have  been  drawn  by  the  jury,  and  not  by 
the  court."    Cole,  J.,  however,  in  Bantow  v.  Ci^  qf  Berlin,  aupra,  p.  363; 
thought  it,  for  the  purposes  of  the  appeal  in  that  case,  unnecessary  to  disturb 
the  principal  one,  as  the  two  cases  were  distinguishable.    Dixon,  C.  J.,  in  , 

the  principal  case,  seemed  to  concede  that  the  rule  no  longer  prevailed  in  I 

Wisconsin,  that  in  an  action  for  injuries  caused  by  negligenoe  the  burden  ia 
upon  the  plaintiff  to  show  himself  free  from  contributory  fault:  Hoyi  v.  Oitf 
qf  Hudson,  41  Id.  109.  In  this  case,  store  dedaie  was  considered  inapplicable 
to  such  a  question,  and  it  was  held  that  in  such  oases  where  there  is  nothing 
in  plaintiff's  evidence  tending  to  show  contributory  negligence^  the  preeump- 
tum  is  againsf  it,  and  the  burden  of  proof  ia  upon  the  defendant. 


< 
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Wood  v.  Ceookbb, 

[18  wnoomni,  t4S.J 
Baibboad  OoMPAirr  mat  Asbuxb  IX>ubls  GBABAom  ov  Oabbub  avb 

Wabshousshait. 

liiABiLiTr  or  Railroad  CkwPAXT  as  Ck>iaioN  Gabbzbb»  iob  Goods  Trani^ 
POBTXD  OYXR  ITS  BoAD,  Ck>MTiMUJE8  not  only  until  the  goodB  are  deposited 
in  the  depot  or  warehonse  of  the  oompany  at  the  place  of  destination,  bat 
vntU  a  reasonable  opportunity  has  been  afforded  the  owner  or  oomsignee 
to  take  them  auray. 

KirmT  OF  *'RsAsoirABLX  OppovruMiTV  "  Aviobded  CovBsavtm  or  Qoodi 
TO  Takb  Thzm  awat  after  carrier's  transit  has  ended  is  not  to  be 
measured  by  any  peculiar  drcnmstanoes  in  his  own  condition  and  situa- 
tion rendering  it  necessary,  for  his  own  convenience  and  accommodation, 
that  he  should  have  a  longer  time  or  better  opportnnity  than  if  he  resided 
in  the  vicinity  of  the  depot  and  was  prepared  with  the  means  and  fadli* 
ties  for  taking  the  goods  away. 

If   CONBIOIIEB,   AT    EABIiZEST    PRACnCABIS    MOXENT,   DOB    HOT   TaKB  HII 

Pboz'ksty  from  possession  of  common  carrier  after  the  transit  has  ended, 
he  may  thereby  be  deemed  to  have  consented  that  it  should  remain  in 
possession  of  the  carrier  nnder  the  more  limited  liability  of  a  warehonse- 


Factb  of  Thi8  Oaai  Show  that  Oahbieb,  aitkb  Transit  bad  Evdid^ 

STILL  Stood  nr  That  Rxlatiok  as  to  the  consignee,  and  not  merely 

in  the  relation  of  a  depositary  or  bailee  for  hire. 
Moses  v.  Boston  and  Maine  Bailboad,  32  N.  H.  623,  &  C,  64  Am.  Dml 

381,  followed  and  approved. 
RcLEs  OF  Strict  BospoNsiBiLrnr  WmoB  Common  Law  A'WAmraa  to  Oab- 

BIEBS  shoold  not  be  relaxed. 

Action  to  recover  the  value  of  goods  belonging  to  the  plain- 
tiff, and  destroyed  by  fire  in  the  warehouse  of  the  La  Croese 
and  Milwaukee  Railroad  Company  at  Portage  City,  in  the 
state  of  Wisconsin.  Defendant,  Crocker,  was  operating  said 
road,  at  the  time  when  the  damage  to  the  plaintiff  accrued,  as 
a  receiver  appointed  by  a  federal  court.  Other  facts  are 
stated  in  the  opinion.  Judgment  for  plaintiffs,  and  defendant 
appealed. 

FineJiea,  Lynde^  and  MiUer^  for  the  appellant. 

O,  0.  PrenUsa  and  8.  U,  Pirmey,  for  the  respondents. 

By  Court,  Cole,  J.  The  main  question  arising  upon  this 
record  is  undoubtedly  one  of  considerable  practical  impor- 
tance, as  well  to  railroad  carriers  as  to  all  those  transacting 
business  with  them  in  this  state.  It  is  the  question  as  to 
when  the  extraordinary  liability  of  a  common  carrier  ceases 
in  respect  to  goods  transported  over  their  roads.  Of  course,  it 
is  perfectiy  clear  that  a  railroad  company  may  assume  the 
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double  character  of  carrier  and  warehoueeman;  bot  when,  ai 
a  matter  of  law,  can  it  be  said  that  the  liability  of  the  carrier 
ends  and  that  of  a  warehouseman  commences?  For  the  ap- 
pellant it  is  claimed  that  when  the  goods  are  transported  to 
the  place  of  delivery  on  the  road,  and  are  unloaded  from  the 
cars  and  placed  in  the  depot,  then  the  transit  is  ended,  and 
the  duty  or  liability  of  the  carrier  is  discharged;  while  on  the 
other  hand,  it  is  insisted  that  the  liability  of  the  carrier  con- 
tinues, not  only  until  the  goods  are  deposited  in  the  depot  or 
warehouse  of  the  company,  but  until  a  reasonable  opportunity 
is  afforded  the  owner  or  consignee  to  take  them  into  his  posses- 
sion. Each  of  these  positions  is  sustained  by  respectable  au- 
thority. The  leading  cases  on  each  side  are  those  of  Norway 
Plains  Co.  y.  Boston  and  Maine  R.  12.,  1  Oray,  263  [61  Am. 
Dec.  423],  and  Moses  v.  Boston  and  Maine  R.  22.,  82  N.  H.  628 
{64  Am.  Dec.  381].  These  decisions  were  given  upon  substan- 
tially the  same  state  of  facts,  and  are  directly  in  conflict  with 
each  other.  As  the  question  has  never  been  decided  by  this 
court,  we  feel  at  liberty  in  this  condition  of  the  authorities 
to  adopt  that  rule  which  appears  to  be  sustained  by  tho 
sounder  reason,  and  which  is  more  in  harmony  with  those 
wise  maxims  of  public  policy  and  convenience  upon  which 
the  common-law  liability  of  the  carrier  is  said  to  rest.  We 
are  therefore  disposed  to  follow  the  case  in  New  Hampshire, 
as  laying  down  the  better  rule,  and  to  hold  with  that  case 
that  the  liability  of  a  railroad  company  as  a  common  carrierp 
for  goods  transported  over  its  road,  continues  until  the  goods 
are  ready  to  be  delivered  at  their  place  of  destination  on  the 
road,  and  the  owner  or  consignee  has  had  a  reasonable  op- 
portunity to  take  them  away.  And  to  prevent  all  ground 
for  misapprehension  ujwn  this  point,  we  will  further  add,  in 
the  language  of  that  case,  that  the  extent  of  the  reasonable 
opportunity  afforded  the  owner  is  not  to  be  measured  by  any 
peculiar  circumstances  in  his  own  condition  and  situation, 
rendering  it  necessary,  for  his  own  convenience  and  accommo- 
dation, that  he  should  have  a  longer  time  or  better  oppor- 
tunity than  if  he  resided  in  the  vicinity  of  the  depot,  and  was 
prepared  with  the  means  and  facilities  for  taking  the  goods 
away.  This  is  fairly  implied  when  it  is  said  that  the  owner 
is  entitled  to  only  a  reasonable  opportunity  to  take  his  prop- 
erty from  the  possession  of  the  company  after  the  transit  is 
terminated,  and  if  he  does  not  do  it  at  the  earliest  practicable 
moment,  he  may  thereby  be  deemed  to  have  consented  that  it 
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flhould  remain  in  posseBsioQ  of  the  company  under  the  more 
limited  liability  of  a  warehouseman. 

In  this  case  the  evidence  shows  that  the  goods  were  trans- 
ported oyer  the  La  Crosse  and  Milwaukee  railroad  in  January, 
1863  and  reached  Portage  City,  the  place  of  their  destination, 
near  sundown,  and  were  taken  from  the  cars  and  placed  in  the 
i^Tpoi  about  dark  on  Saturday  night  The  depot  or  warehouse 
iras  closed  for  the  night  within  a  few  minutes  after  the  goods 
irere  put  into  it.  The  warehouse  was  three  quarters  of  a  mile 
txmi  the  respondents'  place  of  business.  Their  cartman  had 
been  to  the  depot  for  the  goods  Saturday  afternoon  about  three 
o'clock,  and  was  told  they  had  not  arrived.  The  cartman  says 
that  he  was  also  told  by  the  freight  agent  that  he  need  not 
come  again  that  day,  as  it  would  be  late  before  the  freight 
train  would  arrive.  He  was  informed,  however,  about  dusk, 
that  the  goods  had  come,  but  made  no  effort  to  get  them,  as 
it  was  nearly  time  for  the  warehouse  to  close.  Before  Mon- 
day morning  the  goods,  with  the  depot,  were  destroyed  by  fire, 
but  under  circumstances,  it  is  contended,  which  would  ex- 
onerate the  company  from  liability  if  it  was  merely  a  de- 
positary or  bailee  for  hire.  But  if  it  still  stood  in  the  relation 
of  carrier,  then  it  is  conceded  it  is  liable  for  the  loss.  That 
the  company  did  stand  in  this  relation  to  the  property,  and 
that  the  duty  and  obligation  of  a  common  carrier  continued 
until  the  respondents  had  a  reasonable  time  to  obtain  it,  we 
think  is  clear. 

It  is  objected  that  this  rule  is  not  sufficiently  fixed,  definite, 
and  certain  to  be  practical,  but  that  what  is  a  "  reasonable 
time"  or  ''reasonable  opportunity"  will  depend  very  much 
upon  the  circumstances  of  each  case.  This  may  be  so,  but 
we  still  think  there  will  be  no  serious  difficulty  in  the  appli- 
cation of  the  rule  to  these  business  transactions.  In  cases  of 
vessels  engaged  in  foreign  commerce,  the  question  frequently 
arises  whether  due  and  reasonable  notice  has  been  given  to 
the  consignee  so  as  to  afford  him  a  fair  opportunity  u>  provide 
suitable  means  to  remove  the  goods  or  put  them  under  proper 
care  and  custody.  No  serious  difficulty  is  experienced  in  the 
application  of  this  rule  to  commercial  transportation  and  de- 
Kvery.  So  in  many  other  cases,  the  question  of  liability  re- 
solves itself  into  one  of  diligence,  as  whether  ''due  and  proper 
care "  has  been  exercised  by  a  bailee,  or  whether  a  bill  pay- 
able at  sight  or  on  demand  has  been  presented  within  a  "  rea- 
sonable time  ";  or  in  case  of  maritime  insurance,  whether  the 
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aband(mment  was  made  in  a  *' reaaonable  time";  and  in 
many  other  analogous  cases  which  might  be  cited,  where 
there  is  the  same  uncertainty  in  respect  to  the  rule  as  in  the 
case  under  consideration. 

It  is  doubtless  desirable  to  have  all  rules  of  law  of  a  plain, 
precise,  and  certain  character;  but  this  is  not  always  attain- 
able in  human  affairs.  ^'The  salutary  and  approv^  princi- 
ples of  the  common  law  should  not  be  sacrificed  to  considera- 
tions of  convenience  and  expediency";  and  that  they  would 
be  by  adopting  the  rule  contended  for  by  the  appellant,  we 
think  is  very  clear  from  the  reasoning  in  the  New  Hampshire 
case.  Indeed,  we  are  so  well  satisfied  with  that  case  that  we 
need  only  refer  to  it  for  a  full  expression  of  our  views  upon 
this  subject.  And  in  taking  leave  of  that  case,  and  in  closing 
what  w^  deem  it  necessary  to  say  in  respect  to  the  one  at  bar, 
we  wish  to  add  our  cordial  approval  of  a  weighty  observation 
there  made,  that  at  a  time  when  railroad  corporations  are 
almost  monopolizing  the  transportation  of  property  and  per- 
sons by  land,  when  their  business  transactions  are  increasing 
to  such  a  wonderful  extent,  and  commodities  of  immense 
values  are  daily  necessarily  intrusted  to  their  charge  and  con- 
trol, it  would  not  seem  to  be  the  dictate  of  wisdom  to  relax 
the  rules  of  strict  responsibility  which  the  common  law 
attaches  to  carriers. 

The  judgment  of  the  circuit  court  is  affirmed. 

Carbizb'b  LiAfinjTT,  AB  Such,  Tsrionatbs  wbks:  Knawla  v.  AOaaUk 
ttc^R,  R,  Co.,  61  Am.  Deo.  234;  Nwway  Plains  Co.  ▼.  Boston  amd  Maim 
R.  R.,  61  Id.  423;  Chicago  etc  R.  R,  Co.  v.  Warren,  63  Id.  817;  Miehigan  ^ete. 
R,  R,  Co.  ▼.  Day,  71  Id.  278;  PorUr  v.  Chioago  etc  R.  R.,  71  Id.  286;  JTor- 
ihall  V.  Am.  Ex.  Co.,  73  Id.  381;  Baldwin  ▼.  Am.  Ex.  Co.,  74  Id.  190;  BetmeU 
V.  Byram  <£*  Co.,  75  Id.  90;  Ooold  v.  Chapin,  75  Id.  398,  and  notes  to  these 
esses,  particxilarly  the  one  to  Porter  v.  Chioago  etc.  R.  R.  Co.,  71  Id.  290L 
One  class  of  cases  holds  that  a  railroad  company's  liabUitiefl  as  oommon  car- 
rier cease  when  the  goods  have  reached  their  destination,  and  are  there  stored 
m  a  warehouse  belonging  to  the  company:  Porter  v.  Chicago  etc  R.  R.  Co.,  71 
Id.  286,  and  cases  cited  in  note  thereto  290;  Norway  Plains  Co.  v.  Boston  <6 
M.  R.  R.,  61  Id.  423;  and  another  class  that  such  liability  ccmtinnes  nntfl 
the  owner  or  consignee  has  had  a  reasonable  time  to  reraoye  them:  Morris  etc 
R.  R.  Co.  ▼.  Ayres,  80  Id.  215;  Moees  ▼.  Boston  4t  M.  R.  R.,  U  Id.  881,  and 
notes  to  these  cases.  The  carrier's  liability  cannot  end  until  that  of  tbo 
owner,  cdnsignee,  or  warehouseman  begins:  Chicago  etc  R.  R.  Co.  v.  Warren, 
63  Id.  317. 

OoifMON  Oarbhr's  LiABnjTT  A8  Wabxhousdcah  ComcMirGn  whbh: 
Bee  extended  note  to  SchmUU  t.  Blood,  24  Am.  Deo.  146-14S;  note  to  Marway 
Plains  Co.  t.  Boston  S  M.  R.  R.,  61  Id.  432;  Jmdsm  t.  Weslkm  B.  E.  Oof|x, 
61  Id.  71S;  Porisr  ▼.  Ckioago  «fe.  12.  &  Cb.»  71  Id.  286^  and  nnmerau 
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cited  in  note  thereto  290;  Morris  ek.  R.  R,  0>.  ▼.  AyrtB,  80  Id.  215;  Jfosei 
▼.  Bo&Um  A  jr.  R,  /?.,  64  Id.  3S1. 

Rem  OVAL  ov  Goods.  —  Owner  of  goods  transported  by  railroad  mnat 
xemove  tbem  ▼ithin  a  roa>'oaable  timo  after  they  have  reached  their  place  of 
destination:  Jforria  etc.  R.  R.  Co>  v.  Ayres,  80  Am.  Dec.  216.  The  consignee 
has  no  power  to  prolong  the  carrier's  liability,  however  inconvenient  it  may 
be  tat  him  to  receive  the  goods:  Marshall  v.  Am,  Esd.  Co.,  73  Id.  381.  If  the 
facts  show,  in  that  class  of  cases  where  the  liability  of  the  carrier  oontinnes 
until  the  consignee  has  had  an  opportonity  to  take  the  goods  away,  that  the 
consignee  has  had  no  reasonable  opportnnity  to  see  the  goods  or  take  them 
away  before  they  are  destroyed,  the  transit  will  be  held  not  to  have  termi- 
nated, and  the  railroad  company  will  be  held  lisble  as  carriers  for  the  value 
«f  the  goods:  Moses  v.  Boston  <6  M,  R,  £.,  64  Id.  381. 

Tbb  fbingipal  oasb  was  aphsbxd  to  in  Parker  v.  Milwaukee  etc,  R*p 
Cbi,  90  Wis.  601-603;  Wood  v.  MUwamkes  etc.  R*p  Co.,  27  Id.  650;  Lemke  v. 
CUeago  etc,  R'p  Co.,  39  Id.  466;  all  sastaining  the  mle  that  the  consignee  has 
a  reasonable  time,  after  goods  have  reached  the  point  of  destination,  in  which 
to  remove  them  from  defendant's  depot.  If  such  time  has  elapsed,  and  the 
goods  are  ready  for  delivery,  the  strict  liability  of  the  carrier  ceases,  without 
notice  of  the  arrival  of  the  goods  being  given  to  the  owner  or  the  consignee. 
And  the  principal  case  does  not  require  such  notice:  Wood  v.  MUwatikee  etc  R^y 
Co,,  27  Id.  663.  But  some  of  the  cases  go  further  than  the  principal  one,  and 
hold  that  actual  notice  must  be  given  to  the  consignee,  if  he  is  accessible,  of  the 
arrival  of  the  consignment^  and  that  he  is  allowed  a  reasonable  time  thereafter 
in  which  to  remove  the  goods  before  the  extraordioary  liability  of  the  carrier, 
as  such,  ceases:  See  cases  cited  in  Parker  v.  MUxooMkee  etc  R*y  Co.,  30  Id.  692. 
In  the  case  last  cited,  the  court  were  strongly  pressed  by  the  learned  counsel 
to  reconsider  the  principal  case,  and  to  hold  that,  when  the  transit  is  ended, 
and  the  goods  are  placed  in  the  depot  of  the  railway  company,  their  strict 
liability  as  a  common  carrier  ceases,  and  that  the  company  thenceforth  is 
only  liable  as  a  warehouseman  for  the  safe-keeping  of  the  goods.  But  the 
court  would  not  yield  from  the  position  taken  in  the  principal  case.  In 
Parker  v.  MUtoasdose  efc  R'p  Co.,  stqnn,  will  be  found  clearly  denned  the  two 
lines  of  decisions  on  this  point,  and  the  cases  supporting  them.  A  ''reason- 
able  time  "  in  which  to  take  goods  away  is  the  earliest  practicable  time  after 
the  first  carrier  is  ready  to  deliver,  and  is  not  measured  by  any  peculiar  cir- 
enmstanoes  in  the  condition  of  the  second  carrier,  requiring  for  its  conve- 
nienoe  that  it  should  have  a  longer  time:  Wood  v.  Mikoamkee  etc  Ry  Co.,  27 
Id.  641.  The  principal  case  was  cited  in  Hooper  v.  Chicago  etc  R'y  Co.,  27  Id. 
92;  as  giving  mnch  support  to  the  mle  that,  where  goods  are  consigned  to  a 
point  beyond  a  railroad  company's  route,  the  company  is  under  a  continuing 
liability  as  carrier  until  the  transfer  is  made,  and  that  the  company  will  be 
liable,  as  oazrier,  for  injuries  to  the  goods  received  before  the  transfer  is  com- 
pleted. 
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ObvPLAiNT  AOAzmr  Drawkr,  nr  Acmoir  upoh  Bavx  GHBOSy  hdst  Ai 
^poeentroent  of  the  check  at  the  bank,  and  notioe  of  its  dighflnor  ^T«a 
tfie  drawer,  or  some  fact  excosmg  nich  presentiiiflnt  and  notioe. 

HoLDEB  or  Bank  Crsok  CAinr or  Bbooyse  AOAiznrr  Dbawsb  wn-mwr 
PBoor  of  presentment,  dishonor,  and  notioe.  These  faots,  therefor^ 
ehonld  be  arerred  in  the  complaint. 

pLAZHTDrr,  ni  AonoN  on  Bavk  Criok,  oavhot,  uin>nt  Alliqatiov  cw 
Dehastd  ahd  Nonoi,  Pboyi  ciroamstanoes  dispensing  with  demand 
and  notice.  This  he  could  do  nnder  the  former  rules  of  pleading,  but  it 
is  otherwise  nnder  the  code  practice. 

Action  by  the  payee  of  a  bank  check  against  the  drawer. 
The  complaint  alleged  the  making  and  delivery  of  the  check, 
and  set  out  a  copy  of  it.  It  was  alleged  that  on  the  same 
day  payment  thereof  was  demanded,  at  the  bank  on  which  it 
was  drawn,  and  refused;  and  that  there  was  still  due  and 
payable  thereon  the  amount  specified  on  its  fetce,  with  interest 
from  its  date.  The  complaint  was  demurred  to  as  not  stating 
a  cause  of  action.  But  the  demurrer  was  overruled,  and  the 
defendant  appealed. 

Peter  YateSy  for  the  appellant 
E.  Fox  Cookj  for  the  respondent 

By  Court,  Cole,  J.  The  simple  question  arising  on  this 
demurrer  is,  whether,  in  an  action  on  a  bank  check,  by  the 
holder  against  the  drawer,  it  is  necessary  to  aver  in  the  com- 
plaint presentment  to  the  bank  or  drawee,  and  notice  of  the 
dishonor  to  the  drawer,  or,  at  all  events,  allege  some  facts 
which  show  an  excuse  for  not  making  demand  of  payment 
and  giving  such  notice,  such  as  want  of  funds  in  the  bank  on 
which  the  check  was  drawn.  There  can  be  no  doubt  that  it 
would  be  incumbent  on  the  plaintiff  to  prove  that  the  check 
had  been  duly  presented  for  payment,  and  notice  of  dishonor 
given,  in  order  to  recover  against  the  drawer.  Upon  this 
point  the  authorities  are  distinct  and  explicit:  Harker  v.  Anr 
derson^  21  Wend.  372,  and  cases  there  cited.  And  as  it  is 
necessary  to  prove  presentment,  dishonor,  and  notice,  it  is 
very  apparent  that  those  facts  constitute  a  very  material  part 
of  the  cause  of  action,  and  should  be  averred  in  the  complaint: 
See  Alder  v.  BloomingdaUj  1  Duer,  601;  Edwards  on  Bills  and 
Promissory  Notes,  666  et  seq.  It  is  said  by  the  latter  author^ 
ity,  that  where  an  action  of  assumpsit  was  brought  by  the 


lone,  1864.]  Eiroz  v.  Wsbstxb.  779 

holder,  against  the  drawer  of  a  check  payable  to  bearer,  it 
was  held  incnmbent  on  the  plaintiff  to  prove  that  the  same 
had  been  duly  presented  for  payment,  and  notice  of  dishonor 
given  to  the  drawer.  The  same  rule  prevails  under  the  pres* 
ent  practice.  The  payee  of  a  check  dishonored  on  present* 
ment  must  aver,  in  an  action  against  the  drawer,  due 
presentment  to  the  bank  or  drawee,  and  notice  of  dishonor 
to  the  drawer;  or  must  allege  facts  dispensing  with  the  usual 
presentment  and  notice,  such  as  the  want  of  funds  in  the 
bank  on  which  the  check  was  drawn.  And  these  allegations 
must  now  be  made  according  to  the  actual  transactions.  The 
plaintiff  cannot  aver  demand  and  notice,  and  under  this  alle- 
gation prove  circumstances  dispensing  with  demand  and  no- 
tice, as  he  might  do  under  the  former  rules  of  pleading'': 
Edwards  on  Bills  and  Promissory  Notes,  667;  Shvliz  v.  Depuyj 
8  Abb.  Pr.  252;  Qarvey  v.  Fowler,  4  Sand.  666-668. 

We  suppose  there  was  the  same  necessity  for  alleging  in  this 
complaint  presentment  and  notice  that  there  would' be  had 
the  action  been  upon  a  promissory  note  against  an  indorser. 
In  the  latter  case  the  indorser  would  not  be  liable  without  de- 
mand and  notice,  and  hence  these  facts  must  appear  in  order 
to  show  a  right  to  recover.  So  in  the  case  of  a  drawer  of  a 
bank  check,  his  liability  is  conditional;  it  is  an  undertaking 
to  pay  the  check,  providing  it  is  duly  presented  to  the  bank, 
and  payment  is  refused,  and  notice  of  this  fact  given  to  him. 
Therefore  it  is  very  obvious  that  the  facts  upon  which  his  lia- 
bility arises  should  be  set  forth  in  the  complaint 

We  think  the  complaint  was  fatally  defective,  and  that  the 
demurrer  should  have  been  sustained. 

The  order  of  the  circuit  court  overruling  the  demurrer  is  re- 
versed, with  costs. 


Enox  V.  Webstbb. 

[IS  WiiooHnii,  4M.] 

BsDOPnoir  Gbsutob  has  Kg  Lisr  uroH  Pibsoval  PBorxBiT  of  hi» 
I>iBTQBp  under  the  Wiaoonsin  statate^  until  it  is  aeiaed  on  execution. 

Bjjwutioii  Lmr  Taxis  BiiBor  ibom  Dais  or  Lmvt  avd  bt  Vntrus 
tHEBMOW}  it  is  ooniined  to  the  ezeeatioa  leviedy  nnd  cen  hare  relation  to 
soother. 

Uam  Gbxatbd  bt  Sxbubb  or  FBomerT  uhpxb  Bzbodtioh  is  Pbiob  amd 
SurxBiOB  to  that  of  ereiy  ezecntifln  sahseq[aontly  levied,  and  cannot  bt 
delaated  by  saeh  sabeeqiiait  levy*  thoni^  it  ii  made  npcn  a  lenkir  ex» 
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SBXRZIf'l    DUTT    18    TO    LlVT    AVD    SATaWY    ZZSOOTKna    AOOOKDINQ    T9 

THIOL  SxNXOBiTT.  HftTing  seyeisl  executiQiis  agaiiut  the  property  of 
the  same  debtor,  he  mnst  levy  the  one  first  placed  in  his  hands.  And 
this  rule  is  not  affected  by  the  fact  that  the  junior  execntioQ  creditor 
may  be  more  sacoessfnl  than  the  sheriff  in  disoofering  property  of  tks 
debtor  subject  to  sale  on  execution. 
BzcsFnoK  SHOULD  BB  PABTicui^iR,  where  an  instruotian  or  oonclnaioii  of 
law  is  in  general  correct^  but  subject,  perhaps,  to  modification  in  sane 
particulars,  not  materially  affecting  its  general  correctnees,  so  aa  to  call 
the  attention  of  the  oonrt  to  the  precise  point  of  objectioQ. 

Action  to  recover  from  the  defendant  as  sheriff,  etc^  dam- 
ages  for  his  failure  to  levy  an  execution  in  his  hands  issued 
on  a  judgment  in  favor  of  the  plaintifiPy  Enox,  against  one  All- 
meyer,  until  he  had  levied  upon  the  property  of  said  AUmeyer 
another  execution  alleged  to  have  been  placed  in  his  hands 
subsequently  to  that  in  favor  of  the  plaintiff.    This  was  an 
execution  issued  to  one  Cooper,  who  had  obtained  a  judgment 
against  AUmeyer  after  the  time  when  the  plaintiff's  execution 
was  put  into  tiie  sheriff's  hands.    At  the  time  plaintiff's  exe- 
cution was  issued  and  placed  in  the  sheriff's  hands,  AUmeyer 
was  the  owner  of  certain  property  described  in  the  complaint. 
Plaintiff  stated  to  the  deputy  sheriff  to  whom  the  execution 
was  delivered,  that  AUmeyer  was  the  owner  of  said  property, 
and  gave  him  certain  directions  as  to  where  he  would  find  ibe 
property;  but  said  deputy  faUed  on  two  successive  trials  to 
find  it.    Within  ten  days  after  the  plaintiff's  execution  was 
placed  in  the  deputy's  hands,  Cooper,  the  junior  judgment 
creditor,  took  said  deputy  to  the  place  where  the  property  was, 
and  pointed  it  out  to  him,  claiming  that  his  execution  should 
be  first  levied  on  it  by  reason  of  his  superior  diligence  in  find- 
ing it.    Thereupon  the  deputy  levied  the  execution  in  Cooper's 
favor  on  said  property,  although  the  plaintiff's  execution  was 
still  in  his  hands  wholly  unsatisfied.    The  sheriff  afterwards 
advertised  the  property  to  be  sold  on  both  executions,  sold  the 
same,  and  after  retaining  his  fees,  etc.,  paid  over  the  balance 
to  Cooper  on  his  execution,  returning  the  plaintiff's  execution 
wholly  unsatisfied.    After  the  delivery  of  plaintiff's  execution 
to  defendant,  AUmeyer  had  no  property  out  of  which  the  same 
could  be  made,  except  that  above  mentioned,  the  value  of 
which  at  the  time  of  the  levy  and  sale  was  two  hundred  dol- 
lars.    Defendant  offered  in  evidence  the  record  and  proceed- 
ings in  the  case  of  Knox  v.  AUmeyer^  the  same  having  been  set 
up  in  his  answer  as  a  defense.    This  record  showed  thf  t  the 
plaintiff,  Knox,  upon  affidavit  showing  substantially  the  above 
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facts,  had  moved  the  court  in  that  cause  to  direct  fbe  defend- 
anty  as  sheriff,  to  pay  over  to  him,  instead  of  Cooper,  the 
amount  for  which  said  property  of  AUmeyer  was  sold  at  said 
execution  sale,  and  that  the  motion  had  been  denied.  The 
plaintiff  objected  to  the  evidence  as  immaterial,  and  the  objec* 
tion  was  sustained.  The  court  below  found,  as  conclusions  of 
law,  that  the  defendant,  by  omitting  to  levy  the  plaintiff's 
execution  on  said  property  until  after  he  had  levied  that  of 
Cooi)er,  was  guilty  of  neglect  of  official  duty,  and  was  bound 
to  compensate  the  plaintiff  for  the  damages  he  had  thereby 
sustained;  and  that  the  plaintiff  had  sustained  damages 
thereby  in  the  sum  of  two  hundred  dollars,  the  value  of  the 
property,  and  interest  thereon  from  the  day  of  said  sale.  De- 
fendant excepted  generally  to  both  these  conclusions  of  law. 
Judgment  in  accordance  with  the  finding,  from  which  the 
defendant  appealed. 

Butler  and  CottriUy  for  the  appellant 
Tliomaa  M,  KnoXj  pro  se. 

By  Court,  Dixon,  C.  J.  ''  Personal  property  shall  be  bound 
from  the  time  of  its  seizure  on  execution  ":  R.  S.,  c.  134,  sec. 
18.  Before  seizure  there  is  no  lien, — nothing  by  which  the 
rights  of  different  execution  creditors,  whether  senior  or  junior, 
can  attach.  The  lien  takes  effect  from  the  date  of  the  levy 
and  by  virtue  thereof,  and  of  course  is  confined  to  the  execu- 
tion levied,  and  can  have  relation  to  no  other.  Such  lien  is 
prior  and  superior  to  that  of  every  execution  subsequently 
levied,  and  consequently  not  liable  to  be  defeated  by  such 
subsequent  levy,  though  made  upon  a  senior  execution.  This 
point,  if  not  decided,  was  strongly  intimated  in  RiiSseU  v. 
Lawton,  14  Wis.  209  [80  Am.  Dec.  769].  It  follows  that  the 
court  was  right  in  rejecting  the  record  and  proceedings  upon 
the  motion  to  have  the  money  made  on  Cooper's  execution 
applied  on  that  of  the  plaintiff.  The  court  had  no  power  to 
make  such  application,  and  was  bound  to  deny  the  motion. 
The  plaintiff  having  wholly  mistaken  his  remedy,  the  decision 
upon  the  motion  was  no  bar  to  this  suit,  and  that  was  the 
only  purpose  for  which  the  record  and  proceedings  were  offered. 

As  to  the  duty  of  the  sheriff  in  making  the  levy,  we  are 
satisfied  he  should  have  levied  the  senior  execution  first.  The 
decision  in  Russell  v.  Lawtauj  14  Wis.  209  [80  Am.  Dec.  769], 
proceeded  on  this  supjwsition  in  all  cases  where  the  several  ex- 
ecutions are  in  the  hands  of  the  same  officer.    The  statute,  see- 
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tion  15y  requires  the  sheriff,  under  the  eanetion  of  his  official 
oath,  to  indorse  upon  every  execution  the  year,  month,  day,  and 
hour  of  the  day  when  he  received  the  same.  No  reason  is  per- 
ceived for  this,  unless  it  be  to  furnish  unequivocal  and  satis- 
factory evidence  upon  which  to  determine  disputed  questions 
of  priority  and  preference  among  different  execution  creditora 
of  the  same  debtor,  and  to  enable  the  sheriff  to  guard  against 
mistakes.  He  is  a  public  officer,  of  whom  the  law  requires 
the  strictest  impartiality  between  those  who  are  obliged  to 
have  his  services,  and  this  impartiality  cannot  be  enforced 
except  upon  the  rule  that  he  must,  at  his  peril,  levy  and 
satisfy  executions  according  to  their  seniority  in  his  hands. 
Once  allow  it  to  be  a  race  of  diligence  between  the  different 
creditors  in  finding  and  pointing  out  the  property  of  the  debtor, 
and  what  a  door  to  partiality,  firaud,  and  strife  would  be 
opened  I  The  sheriff  might  neglect  inquiry,  or  be  willfiiUy 
ignorant,  for  the  sake  of  favoring  one  or  oppressing  another 
creditor,  and  the  whole  controversy  would  be  thrown  upon  the 
uncertain  testimony  of  interested  and  suspicious  witnesses. 
We  do  not  doubt,  therefore,  that  it  was  the  intention  of  the 
legislature,  as  it  is  the  course  of  reason,  that  executions  should 
be  levied  according  to  seniority,  and  that  the  sheriff  in  this 
case  was  not  justified  in  levying  the  junior  execution  first 
because  the  creditor  in  that  execution  had  been  more  success- 
ful than  himself  in  finding  the  property  of  the  execution 
debtor. 

The  question  of  deducting  the  sheriff's  fees  from  the  value 
of  the  property  as  found  by  the  court  was  not  made  at  the 
trial,  and  is  not  presented  by  the  exceptions.  The  exception 
to  the  third  conclusion  of  law  is  too  general  for  this  purpose. 
Where  an  instruction  or  conclusion  of  law  is  in  general  coi> 
rect,  but  subject,  perhaps,  to  modification  in  some  particular 
or  particulars  not  materially  affecting  its  general  correctness, 
the  exception  should  be  particular,  so  as  to  call  the  attention 
of  the  court  to  the  precise  point  of  objecti<m:  PiUing  v.  Ocii, 
18  Wis.  496;  Lachner  v.  Salomon,  9  Id.  129. 

Judgment  affirmed. 

BSxscunoN  GBBDrroB  has  Ko  Ioms  upom  Pimowal  Fbopibit  ram 
Lkvt:  Johmon  t.  Oorkoan,  66  Am.  Dea  601,  aad  coUeotad  eum  in  noit 
thereto  603;  other  oaaea  hold  that  the  lien  of  «n  execntum  attaehee  to  the 
defendant's  property  immediately  npon  the  delivery  of  the  writ  to  the  aheriif. 
Jftfttm  T.  BUeif,  26  Id.  149,  and  note  154;  CoUmffmoorth  v.  Horn,  24  Id.  763; 
BtaU  ▼.  AOm,  9  Id.  221;  Haggerty  ▼.  WUher,  8  Id.  821;  Ortmm  v.  8iML  % 
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Id.  373;  and  at  oommon  law  a/eri  /aeku  bound  the  dufandantfi  goods  from 
the  date  of  its  leiCe;  Jome$  ▼.  Jonea^  18  Id.  327;  note  to  Bmmm  ▼.  Barwe^  Ze»- 
•06,  22  Id.  828;  note  to  Farltg  t.  Xea»  32  Id.  683;  note  to  DenA  ▼•  OmoA;  68 
Id.  186;  note  to  MWkm  ▼.  JKfey,  25  Id.  154. 

EzBCunoire  aoahrtt  Samx  Dsbtob,  how  to  si  Lsvxxd  and  Satdixk]^ 
AoooRDDfo  TO  Pbiobxtt  ov  Datb  Aim  DnjYXBT:  See  Paknar  ▼.  Chrhey  21 
Am.  Dec  340;  Xyim  v.  (Mfi^,  12  Id.  591;  Orwm  v.  Johmom,  11  Id.  763;  note 
to/oAiMOiiT.  Batt,  24  Id.  453;  MiXUtmyf.  Omnumwealth,  86  Id.  580,  and  ool- 
ioeted  cases  in  note  583;  HimeU  t.  LawUm,  80  Id.  760.  Bzecation  first  re- 
oeired  by  offioer  haTing  several  exeeations  against  the  same  defendant  placed 
in  his  huids  at  difierent  times  most  be  first  levied  and  paid:  MUlkm  v.  Com- 
monweahhy  86  Id.  5ti>;  Tabb  v.  BarH$,  7  Id.  732;  Johimm  ▼.  Oarham,  65  Id. 
601;  Hudp  V.  ConmtmweaUh^  78  Id.  83a 

OlNlCRAL  BsOEPnOM  TO  ChABOB  CkWTADONO  SaVXRAL  DlSTINOr  PBoro> 

aiTiONS  most  be  dinregarded  onleas  all  the  propositions  are  erroneons:  See 
anmeroos  cases  cited  in  extended  note  to  Haggari  y.  Morgan^  55  Am.  Dea 
854;  Harir,  Benmeiaer  etc  R.  J?.  €!».,  60  Id.  447;  note  to  JlihMwks efe.  i?.  A. 
Ckk  T.  Hmier,  78  Id.  706. 

'  Tbb  FBOroKPAL  CASB  WAS  OOED  in  OJdmm  V.  Pierce,  55  Wis.  213^  to  the 
point  that  where  a  sherifl^  having  in  his  hands  two  ezeoations  in  &vor  of  dif- 
ferent creditors  against  property  of  the  same  debtor,  and  having  in  his  power 
property  known  by  him  to  belong  to  sach  debtor,  and  subject  to  levy,  is 
absolutely  bound  to  levy  upon  it  so  as  to  make  the  senior  execution  a  lien 
prior  to  that  of  the  junior  execution,  unless  the  senior  execution  creditor  has 
hiterfered  with  the  discharge  of  the  officer's  duty  in  that  behalf  by  soma 
positive  act  indicating  a  waiver  of  his  prior  right,  or  a  direction  or  consent 
on  his  part  that  his  execution  lie  dormant  or  be  postponed  to  the  other. 
Ordinaiy  diligence,  honest  motives,  etc.,  are  no  defense  to  the  officer  in  such 
a  case.  It  was  also  cited  in  Kdlogg  v.  Ckieago  etc  R'y  Co.,  26  Id.  286,  to  the 
point  that  where  the  general  charge  of  the  court,  or  instructions  given,  are 
clearly  correct^  embracing  all  the  points  necessary  for  the  full  understanding 
of  the  jury,  except  some  particular  one,  the  rule  is,  that  if  a  party  desires  to 
have  the  jury  instruoted  upon  a  particular  point  not  embraced  in  the  chaigs 
given  by  tks  court,  or  if  an  instruction  or  conclusion  of  law  merely  requires 
modificatifln  in  some  particular  or  particulars  not  materially  aflecting  ^ti 
fsneial  oofreetueos,  an  exception  thereto  should  be  particulary  so  as  to  call 
the  attention  of  the  court  to  the  preoise  point  of  objeotion. 


BowB  V.  Blanohabd. 

[IS  WlSOOMSXX,  44L] 

^  UsDUL  iHTEnnoir,'*  within  MBANora  of  Patent  Aor,  is  one  that  may 
be  applied  to  some  practical  and  salutary  use  named  in  the  patent;  but 
it  is  not  necessary  that  it  should  be  of  such  general  utility  as  to  supeiw 
sede  all  other  inventions  used  to  accomplish  the  same  purpose. 

AmOHMBNT  OF  RiOHT  TO  OONBTBUCr  AND  USB  WOBTHLXflB  PaTBHTBD  Iv« 

vxntion  constitutes  no  consideration  for  a  promissory  note. 

QOBBTION  AS  TO  WHETHER  INVENTION  IS  USEFUL  MUST  BB  LeTT  TO   JUBT, 

under  proper  instructions,  in  an  action  upon  a  note,  the  oonsideratioB  el 
which  ii  the  right  to  make  and  sell  a  patented  invention. 
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Patxst  Rxoht,  the  defense  to  which  is  lailtire  of  oomidention,  it  w 
error  for  the  oonrt  to  refuse  to  inttniet  the  jury,  at  dafBudaof ■  ffeqiies^ 
that  if  the  article  patented  is  "  impnMstieaUe  to  be  used  for  the  pmpoes 
for  which  it  was  patented,  then  the  defense  of  fulnre  of  onneidsffatian  is 
established." 

InmrBUOTToNs  iMPBorxBLT  QivxH. — Iv  AanasK  vrom  Norm  Gxtbv  iob  Pj9^ 
BUT  Right,  it  is  error  to  instrnct  the  jnryy  at  plaintiff's  ieqn«rt»  "thai 
if  the  invention  patented  is  usafnl  in  some  measore  and  for  some  puipoaa 
the  patent  is  not  roid."  It  is  too  broad,  and  cislonliitad  to  minlnad  tim 
jury.  So  where  the  jury  are  told  "thai  if  the  iBTentian  can  be  Implied 
to  any  beneficial  porpose,  it  may  be  deemed  a  nsefol  inventifl^'*  tiia 
charge  is  objectionable. 

SXPBKSaiOK,    **  USBVUL  lt»  QOMM  BunflOUL  PuWOn^**  FOfJWD  Ql  Pi 

Daoisioifa»  u  to  bb  Takbm  in  a  general  sense  asapplioaUa  toaQ 
and  not  as  implying  in  a  particalar  case*  where  tha  thiQg  invmited  la 
worthlen  for  the  purpose  intended,  bat  of  posaJble  naefal  applioatkBi  l» 
some  other,  that  the  patent  may  nererthelees  be  Talid. 

CoE  obtained  letters  patent  from  the  United  States  far  a' 
certain  ^'  improvement  in  harrows,''  and  in  1860  assigned  the 
right  to  make  and  sell  the  same  in  the  state  of  Illinois  to 
Blanchard  and  Arnold,  the  defendants  in  this  action.  De- 
fendants executed  to  Coe  their  two  notes  in  part  payment 
therefor,  each  for  $466.66.  The  notes,  after  becoming  due, 
were  transferred  to  the  plaintiff,  who  sued  upon  them,  claim- 
ing to  be  the  lawful  owner  and  holder.  Failure  of  considera^ 
tion  was  set  up  in  defense,  the  answer  alleging  th**.t  the 
"  improved  harrow,"  constructed  in  accordance  with  the  pat- 
ent, was,  *'  as  an  agricultural  implement,  wholly  unfit  and 
impracticable  for  use,  and  wholly  worthless;  and  that  the 
said  pretended  improvement  then  was,  and  ever  has  been,  oi  no 
value  whatever."  As  to  the  value  of  the  patented  improve- 
ment in  question,  the  evidence  on  the  trial  was  conflicting. 
The  instructions  given  and  refused  appear  in  the  opinion. 
Verdict  for  the  plaintiff;  motion  for  new  trial  denied;  judg- 
ment upon  the  verdict;  and  defendants  appealed. 

Palmer  and  Hooter^  for  the  appellants. 
Peter  YateSj  for  the  respondent. 

By  Court,  Dixon,  C.  J.  The  meaning  of  the  word  "useful," 
as  employed  in  the  patent  act,  is  thus  defined  by  Judge  Story: 
''By  useftil  invention,  in  the  statute,  is  meant  such  a  one  as 
may  be  applied  to  some  beneficial  use  in  society,  in  contradis- 
tinction to  an  invention  which  is  ii^urious  to  the  morals,  the 
health,  or  the  good  order  of  society.  It  is  not  necessary  to 
establish  that  the  invention  is  of  such  general  utility  as  to 
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Bupersede  all  other  inventionB  now  in  practice  to  accomplish 
the  same  purpose.  It  is  sufficient  that  it  has  no  noxious  or 
mischievous  tendency;  that  it  may  he  applied  to  practical 
uses;  and  that  so  far  as  it  is  applied  it  is  salutary.  If  its 
practical  utility  be  very  limited,  it  will  follow  that  it  will  be 
of  little  or  no  profit  to  the  inventor,  and  if  it  be  trifling,  it  will 
siiik  into  utter  neglect.  The  law,  however,  does  not  look  to 
the  degree  of  utility;  it  simply  requires  that  it  shall  be  capable 
of  use,  and  that  the  use  be  such  as  sound  morals  and  policy 
do  not  discountenance  or  prohibit":  Bedford  v.  Huntj  1  Bobb's 
Pat.  Cas.  148;  S.  C,  1  Mason,  302.  This,  we  believe,  is  the 
language  of  nearly  all  the  authorities  upon  the  subject:  LowM 
v.  Lewisj  1  Robb's  Pat.  Cas.  131;  S.  C,  1  Mason,  182;  KneaasY. 
SckuylkUl  Bank,  1  Robb's  Pat.  Cas.  308;  S.  C,  4  Wash.  C.  C.  9; 
Whitney  v.  Emmett,  1  Robb's  Pat.  Cas.  567;  S.  C,  1  Bald.  303; 
Langdon  v.  De  Orooty  1  Robb's  Pat.  Cas.  433;  8.  C,  1  Paine, 
203;  Stanley  v.  Whipple^  2  Robb's  Pat.  Cas.  1;  8.  C,  2  Mc- 
Lean, 35;  Dickinson  v.  JEfoZ!,  14  Pick.  217;  Lester  v.  Palmer^  4 
Allen,  145.  The  "practical  uses"  to  which  the  invention  may 
be  applied,  or  of  which  "it  shall  be  capable,"  we  understand 
to  be  the  uses  intended  by  the  patentee,  and  named  in  the 
I)atent.  Upon  the  question  of  its  practicability  in  this  case, 
there  was  a  conflict  of  testimony.  It  was  a  question  to  be  de- 
cided by  the  jury,  under  proper  instructions  from  the  court: 
Park  V-  Little,  1  Robb's  Pat.  Cas.  17;  S.  C.,3  Wash.  C.  C.  196. 
If  it  was  practically  useless,  then  there  was  no  consideration  for 
the  notes:  Dickinson  v.  Hall,  14  Pick.  217;  Lester  v.  Palmer, 
4  Allen,  145.  The  defendants'  counsel  asked  the  court  to  give 
the  jury  the  following  instruction,  which  was  refused:  "If  you 
find  from  the  testimony  that  this  harrow  is  impracticable  to  be 
used  for  the  purpose  for  which  it  was  patented,  then  the  de- 
fense of  want  or  failure  of  consideration  is  established."  This 
was  error.    The  instruction  should  have  been  given. 

Again,  the  court  instructed  the  jury,  at  the  request  of  the 
plaintifl^,  as  follows:  "  If  the  jury  find  the  invention  patented 
to  be  useful  in  some  measure  and  for  some  purpose,  then  the 
patent  is  not  void;  and  if  not  void,  and  they  find  the  plaintiff 
to  be  the  owner  of  the  notes,  then  their  verdict  must  be  for 
the  plaintifil"  This  instruction  was  too  broad,  and  calculated 
to  mislead  the  jury.  In  discussing  the  question  of  usefulness 
before  the  jury,  the  purpose  for  which  the  machine  was  in- 
vented should  not  be  lost  sight  of.  The  jury  may  have  sup- 
posed that,  though  practically  useless  as  a  harrow,  yet  if  it 
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oonld  be  applied  to  any  other  porpoee,  the  patent  was  good. 
Thia  ia  clearly  not  the  law;  and  though  the  ezpreaaioo  ''nae- 
ftil  for  Bome  beneficial  purpose ''  ia  to  be  ftmnd  in  some  of  the 
decisional  it  is  to  be  taken  in  a  general  sense,  as  applicable  to 
all  patents,  and  not  as  implying  in  a  particolar  case,  where 
the  thing  invented  is  worthless  finr  the  purpose  intended,  but 
of  possible  useful  application  to  some  other,  thai  the  patent 
may  nevertheless  be  valid. 

The  same  objection  exists  to  that  part  of  the  charge  in 
which  the  jury  were  told  "  that  if  the  harrow  could  be  applied 
to  any  beneficial  purpose,  it  might  be  deemed  a  useful  inven- 
tion;  but  if  it  was  not  capable  of  some  such  use,  and  waa 
wholly  worthless,  the  transfer  of  a  right  to  makOi  ete.,  would 
not  be  a  valid  consideration  for  the  note.^ 

Judgment  reversed,  and  a  new  trial  awarded. 


Hon  OiVBi  foa  Vom  Pathit  BiOBriiwitlioBtooiMitoslioBaBdYvUs 
DkUuatm  ▼.  BdU,  25  Am.  Dm.  SSOi 

Ivnomov  must  bb  ''UsmrLforaoiiM  beik«fieialpiiipoM*iaOTdartobt 
Um  mbjaot  of  a  patent:  Dktkuom  r.  ffaO,  25  Ajxl  Dee.  Mk 

CiTATiOKS  ov  PanrciPAL  CUsi.  — SometuMi  the  vilidi^af  a  patent  pamm 
aoDatetaUj  in  qoaation  in  tha  state  oomt^  where  an  aetion  ie  btoq^kl  In 
tlioBe  oonrti  upon  a  note  given  for  a  patent  xight^  and  the  dafBoae  ie  tiiat 
there  was  no  ooniideratifln  for  the  note.  Thie  was  so  in  the  prino^al 
Rke  ▼.  CkKmkari,  84  Wie.  463;  Page  ▼.  Dkharmm^  28  Id.  007.  In  bmI 
the  oonrti  in  order  to  proteot  the  ri^ts  of  pertiea  and  to  determlna  tibe 
binding  oUigatioos  of  oontraote,  are  neoeenrily  oompeUed  to  inq[Bire  whuttui 
thete  was  a  failnre  of  oonaideratkm  of  the  note  beoaoae  the  patent  n^at  Cor 
which  the  note  was  given  was  not  *'neefal  for  any  beneficial  pnrpoee":  See 
eune  caees.  And  in  an  action  farooght  in  a  state  ooort  to  reoover  tibe  price 
agreed  to  be  paid  for  a  patent  ri^t^  or  for  the  right  to  niannfttctnre  and  eaD 
a  patented  article,  the  def endiat^  for  tiie  pnrpoee  of  showing  want  or  Cufaire 
of  oonirideration,  may  show  that  the  patent  is  void,  and  for  that  poxpose  naj 
prove  that  the  hivention  is  valaelssi^  or  that  the  patentee  was  not  the  in- 
ventor of  the  patented  article;  and  he  may  establish  the  fact  that  the  petentea 
is  not  the  inventor  by  proof  that  the  invention  had  been  in  nse  beiore  tite 
patent  issoedy  or  that  the  patent  is  an  infringement  of  a  prior  patsnti  Onmb^ 
ger  v.  Falget  48  Id.  233. 


LiKDSfiY  V.  MoGlblland. 
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CBBnnoATB  OF  Ddosit  Patabli  ''nr  Gi7BBBaiTFinrD8*i8BorKaoonABU 


CaaTmoATB  ov  Dipobit  Patabui  "n  Momr"  Sana  to  Pdanas  All 
BiQuisms  or  Nbqotiabls  PBOioaBOBT  Non*  and  as  between  the  in- 
doner  and  indorsee  the  latter  is  held  only  to  reasonable  diligence  in  pre* 
tenting  it  for  payment. 
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Im  Rbamw  PABTixi  TO  Nbootiabli  OiBTiiiOAn  ov  Dnonf  do  hov 
OoirmtPULm  ImcrDiAn  Dduitd  of  Patmbit;  tlierafora  aa  indorse^ 
M  aguntt  iha  mdocMr,  u  not  bald  to  the  nme  degree  of  diUgenoe  ia 
piiiiwinMug  h  for  payment  ae  tiie  law  reqnirea  in  otliar  oaaai. 

ftp  Patd  or  Non^  aftsm,  It  Falls  Dui^  8ouuBin»Ba  It  to  Masse  od 
BaoBTiKo  WBom,  Hoc  OnermcAm  of  Dnosn;  pajaUe  in  oamnt  fimda 
lor  a  part  of  the  amount  dne^  and  the  remainder  in  eaafay  and  npoB  pre* 
mtation  of  tlie  certificate  at  the  bank  Uto  or  six  days  afterward^  th* 
bank  refoees  payment  on  aoconnt  of  baring  failed  in  the  mean  timei  tb» 
payee  may  reeofir  the  amount  against  tibe  maker  of  the  note,  valess  xft 
afpeais  tiiat  be  aipunsly  agreed  to  take  the  esrtifioate  in  payment  ef 
hkdebt 

Acnoir  on  a  note  made  by  defendant  to  plaintiff,  April  16^ 
1861,  on  which  there  was  claimed  to  be  due  a  balance  of  $217^ 
otc.  Answer,  general  denial  and  paymenL  The  defendant 
aboat  the  middle  of  June  of  that  year,  gave  plaintiff  finr  the 
note  a  certificate  of  deposit  on  the  Berlin  Bank.  The  certifi* 
oate  was  payable  ''in  current  funds''  to  defendant  or  his  order^ 
and  was  indorsed  by  him.  The  evidence  showed  no  express 
agreement  that  the  certificate  was  taken  in  payment  of  the  in* 
debtedness  on  the  note,  and  the  jury  inferred  no  such  agree- 
ment from  the  facts.  The  plaintiff  appeared,  from  the  evidence, 
to  have  taken  it  conditionally.  Between  the  time  of  receiving 
the  certificate  and  the  time  of  its  presentation  the  bank  had 
gone  down.  The  jury  were  instructed  as  stated  in  the  opinion^ 
and  also  that  the  law  relating  to  commercial  paper  on  ques* 
tions  of  diligence  did  not  apply  to  an  instrument  of  this  kind. 
Other  facts  are  stated  in  the  opinion.  Verdict  and  judgment 
far  plaintiff,  and  defendant  appealed. 

/.  C.  IViiesdtfB,  for  the  appellant* 

4 

HamUUm  and  Perkins^  for  the  respondent 

By  Court,  CoLB,  J.  The  circuit  court  was  most  unquestionably 
right  in  holding  t^t  the  law  relating  to  bills  of  exchange  and 
commercial  paper  on  the  question  of  diligence  did  not  apply 
to  the  certificate  of  deposit  produced  on  the  trial  and  read  in 
evidence.  That  certificate  was  by  its  very  terms  made  pay- 
able ''  in  current  funds,"  which  this  court  held,  in  Ford  v. 
iliicheU,  15  Wis.  304,  rendered  the  instrument  non-negotiable. 
It  in  uut  payable  in  money,  or  what  the  court  is  bound  to  con- 
sider as  e<|uivalent  to  money:  See  authorities  cited  in  Ford 
V.  Mttehelly  tupra;  Edwards  on  Bills  and  Promissory  Notes^ 
134  et  (MH}.  Even  if  the  certificate  had  been  negotiable,  it 
may  be  questionable  whether  the  indorsee  was  guilty  of  ladies 
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In  holding  it  five  days  before  he  presented  it  for  payment 
The  prevailing  opinion  seems  to  be  that  such  an  instrument, 
when  payable  in  money,  possesses  all  the  requisites  of  a  ne- 
gotiable promissory  note:  Miller  v.  Austin^  13  How.  218; 
Bank  of  Orleans  v.  Merrill,  2  Hill,  295;  KUgore  v.  Btdtleyy  14 
Conn.  362;  Laughlin  v.  Marshall,  19  111.  390;  Bank  of  Peru  v. 
Famsworihy  18  Id.  563,  and  authorities  cited  in  those  cas^; 
and  therefore  it  would  be  sufficient  if  the  demand  of  pay* 
ment  be  made  within  a  reasonable  time.  This  certificate  of 
deposit  bore  date  the  20th  of  June,  and  it  was  presented 
for  payment  on  the  26th  of  the  same  month.  Now,  there  is 
much  reason  for  saying  that  in  an  instrument  of  that  nature 
neither  the  parties  to  it  nor  the  indorser  contemplates  an  im- 
mediate demand  for  the  payment,  and  hence  the  holder  may 
not  be  responsible  for  the  use  of  the  same  degree  of  diligence 
as  the  law  requires  in  other  cases.  For  there  would  seem  to 
be  DO  object  in  depositing  money  in  a  bank  with  the  intention 
of  immediately  drawing  it  out.  And  therefore  we  think  there 
was  no  want  of  diligence  in  presenting  this  certificate  to  the 
bank  for  payment.  The  circuit  court  instructed  the  jury  that 
the  plaintiff  was  entitled  to  recover  unless  they  found  from 
the  evidence  that  he  had  expressly  agreed  to  take  the  certifi* 
cate  of  deposit  in  payment  of  his  debt.  This  instruction  is 
in  aoc(»rdance  with  well-established  principles.  The  evidence 
in  the  case  is  most  elear  and  satisfactory  on  the  point  that  the 
certificate  was  not  taken  in  payment  of  the  pre-existing  in- 
debtedness. At  all  events,  the  jury  were  properly  instructed 
upon  the  law  applicable  to  that  defense. 

We  see  no  error  in  the  record  which  would  warrant  a  re- 
versal of  the  judgment. 

The  judgment  of  the  circuit  court  is  affirmed. 


CxBTmcATX  OF  DxpoBTT,  pATABLS  **TS  CiTRRiiscT/'  IS  negotiable  paperz 
2>rahe  y.  Markle,  83  Am.  Deo.  358;  Howe  y.  HaHnesB,  78  Id.  312;  note  to  Jfo 
MUlan  ▼.  Rkhards,  70  Id.  675;  Bean  y.  Briggs,  63  Id.  464.  Terms  ''cuncoey," 
"funds,"  aad  '< currant  funds"  defined:  Oalena  Ina.  Co.,  81  Id.  284. 

Ths  pbdicipal  OAsa  was  crna>  in  each  of  the  following  anthoritiesy  and  te 
the  point  stated:  Where  money  is  borrowed  by  and  loaned  to  a  firm,  and 
npon  its  credit,  the  taking  of  the  individual  note  of  one  member  of  the  firm 
is  not  a  payment  of  sndi  firm  debt,  unless  it  is  affirmatively  shown  that  mnA 
aote  was  taken  in  payment  of  the  same:  Bo^/Unger  y.  WeUe,  47  Wis.  63L 
Xha  taking  ol  a  bill  of  exchange,  on  a  previous  indebtedness  of  the  drawer  to 
4ie  payee  is  jirtfiia  fack  payment  of  the  debt.  And  it  is  absolute  payment^ 
if  the  pafse  or  holder,  through  his  own  negligenoe,  fails  to  take  proper  stepa 
6o  etaift  piyiifiit  of  the  bill,  or  if  not  paid,  to  charge  the  drawer  with  1» 
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Ulity  upon  it;  as  if  the  payee  or  holder  fafls  to  prenenl  it  witiiin  the  propef 
time,  or  presenting  it,  fails  to  give  proper  notioe  of  its  non-acceptanoe  or  non* 
payment,  in  cases  where  such  notice  is  required:  AUan  y.  Eldrtd^  60  Wis.  738w 
The  principal  case,  and  other  Wisconsin  cases  oonoeming  the  negotiability  <A 
certificates  of  deposit,  were  criticised  and  explained  in  KJauber  t.  Biggtrbiaf^ 
4tJ  Id.  655, 566, 562, 563.  This  case  held  that  the  word  "currency,"  in  a  cer- 
tificate of  deposit,  means  "money,"  including  hank  notes,  and  that  a  certifi- 
cate of  deposit  promising  payment  to  order  of  a  certain  number  of  dollars  "  in 
currency  "  is  negotiable.  But  in  upholding  the  negotiable  quality  of  the 
tificate  of  deposit  in  that  case,  it  was  not  found  neoessary  to  expressly 
rule  any  of  the  cases  above  referred  to,  or  any  material  part  of  tihe  lingni^ 
in  the  cpinions  giTsn  upon  them. 


Watbt  V.  Febbee, 

[18  Wisoovsni,  MOlJ 

III  Aonoiis  lOB  SxDUcnoN,  and  on  Trials  ior  Bafr,  DxiENDAifT  n 
Always  Pkbmittsd  to  Pboyb  that  the  general  character  of  the  servant 
or  prosecutrix  for  chastity  is  bad;  and  this  must  be  done  by  general  eri* 
dence  of  her  reputation  in  that  respect^  and  not  by  evidence  of  particulsr 
instances  of  unohastity. 

Samb — Imf OVATIONS  VFON  GENERAL  RuLB.  — Character  of  the  prosecutrix 
lor  chastity  may  be  impeached,  not  only  by  general  evidence  of  her  repu* 
tation  in  this  respect,  but  she  may  be  adced  whether  she  has  not  had 
previous  criminal  connection  with  the  accused;  and  if  she  is  examined 
as  a  witness  for  the  prosecution,  she  may  be  inquired  ai,  on  cross-exam- 
inatioD,  whether  she  had  not,  at  certain  specified  times  and  places,  had 
sexual  intercourse  with  other  persons  besides  the  accused.  These  ques- 
tions go  to  repelling  the  allegation  of  force. 

Iir  Action  tor  Seduction,  though  Feicaxa  oannot  be  LfTERBoaAXEB 
Her«et.t  as  to  acts  of  nnchastity  with  others,  yet  third  persons  may  be 
called  to  testify  to  their  own  criminal  intercourse  with  her,  and  the  time 
and  place. 

IBVIDENOE   AS   TO  PRIOR    ActS    OF  UNOHASmT  WITH    OTHERS    ABlOSSIBLa 

IN  Civil  Action  of  Trespass,  when.  — Where  the  plaintiff  m  an  ao- 
tion  for  an  assault  has  alleged,  as  a  matter  of  aggravation,  that  the  da> 
fendant  had  connection  with  her  against  her  will,  the  defendant  has  a 
right  to  show  that  the  plaintiff  has  been  previously  criminal  with  other 
persons,  as  a  circumstance  tending  to  repel  the  allegation  of  force. 

Action  by  Catherine  Ferber  against  Jean  P.  Watry.  Ver- 
dict and  judgment  for  plaintiff.  The  fSEicts  are  stated  in  the 
dpinion. 

n%kgh  Cv/Miingy  for  the  plaintiff  in  error. 
George  W.  Fotter^  for  the  defendant  in  error. 

By  Court,  Cole,  J.  If  we  correctly  understand  the  com- 
plaint in  this  case,  and  the  cause  of  action  intended  to  be 
stated  therein,  it  is  for  an  assault  upon  the  plaintiff  below,  and 
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sets  forth,  as  mattera  of  aggraratioti,  that  the  defendant  had 
carnal  intercourse  with  her  against  her  will,  and  got  her  with 
child.  On  the  trial  the  plaintiff  was  sworn  in  her  own  hehall^ 
and  testified  fully  as  to  the  times  and  circumstances  under 
which  the  defendant  had  intercourse  with  her.  She  repre- 
sented that  she  resisted  the  efforts  of  the  defendant  to  have 
such  connection  with  her,  but  that  he  accomplished  hia  pur- 
pose by  the  use  of  force  and  against  her  will.  She  was  asked, 
on  cross-examination,  whether  she  had  not  had  carnal  inter- 
course with  others  besides  the  defendant  about  the  time  the 
alleged  injurious  acts  were  committed  upon  her,  and  particu- 
larly with  one  Weyker.  She  answered  these  questiont  in  the 
negative.  On  the  defense  testimony  was  introduced  tending 
to  show  that  the  general  character  of  the  plaintiff  for  truth 
and  chastity  was  bad.  The  defendant  then  offered  evidence 
to  show  that  the  plaintiff  had  carnal  intercourse  with  other 
persons  than  the  defendant  in  the. fall  of  1857,  and  in  the 
month  of  October  of  that  year,  which  was  the  time  that  it  was 
alleged  she  was  first  ravished;  but  this  evidence  was  ob- 
jected to,  and  ruled  out  by  the  court.  And  the  real  difficulty 
we  have  found  in  the  case  was  in  determining  whether  this 
evidence  was  admissible  in  this  action,  as  a  circumstance  to 
repel  the  allegation  of  force,  or  for  any  other  purpose. 

In  actions  for  seduction,  and  on  trials  for  rape,  the  defend- 
ant is  always  permitted  to  prove  that  the  general  character  of 
the  servant  or  prosecutrix  for  chastity  is  bad;  and  the  com- 
mon statement  of  the  rule  is,  that  this  must  be  done  by  gen- 
eral evidence  of  her  reputation  in  that  respect,  and  not  by 
evidenco  of  particular  instances  of  unchastity.  The  reason 
given  for  the  rule  is,  that  while  it  is  presumed  that  a  party  ia 
always  prepared  to  defend  his  general  character  when  unjustly 
assailed,  he  cannot  be  presumed  to  be  ready  to  defend  and 
explain  particular  acts,  and  therefore  is  liable  to  be  taken  by 
surprise  if  his  character  is  impeached  upon  that  ground. 
But  there  have  been  innovations  made  upon  this  rule;  and  in 
all  the  later  cases  which  I  have  examined,  it  is  said  that  the 
character  of  the  prosecutrix  for  chastity  may  be  impeached, 
not  only  by  general  evidence  of  her  reputation  in  this  respect^ 
but  likewise  that  she  may  be  interrogated  whether  she  has  not 
had  previous  criminal  connection  with  the  accused.  For  if  it 
should  appear  that  her  reputation  for  chastity  was  bad,  or 
that  she  had  had  sexual  intercourse  with  the  defendant,  the 
probability  that  force  was  used  would  be  very  slight  indeed. 
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And  in  the  following  cases  it  is  said  that  if  the  female  upon 
whom  the  offense  is  charged  to  have  been  committed  is  ex« 
amined  as  a  witness  for  the  prosecntioni  she  may  be  inquired 
of  on  cross-examination  whether  she  had  not,  at  certain  speci- 
fied times  and  places,  had  sexnal  intercourse  with  other  per- 
sons besides  the  accused:  People  v.  Abbots  19  Wend.  192;  State 
T.  Johnsofij  28  Vt.  612;  Rex  v.  Barker^  3  Gar.  &  P.  589;  8.  C, 
14  Eng.  Com.  L.  467;  Andrews  v.  Askeyj  8  Car.  &  P.  7;  8.  C, 
84  Eng.  Com.  L.  270;  Rex  v.  MaHin^  6  Car.  &  P.  562;  8.  C,  26 
Eng.  Com.  L.  544.  In  PeopU  v.  Bemony  6  Cal.  221  [65  Am. 
Dec.  506],  evidence  that  the  prosecutrix  had  committed  acts 
of  lewdness  with  other  men  was  held  to  be  admissible,  and 
the  court  thought  that  proof  of  particular  acts  should  be  ad- 
mitted in  preference  to  general  reputation.  The  case  of  the 
People  V.  Abbotj  19  Wend.  192,  is  cited  in  support  of  this  rul- 
ing, and  the  reasoning  of  Mr.  Justice  Cowen  undoubtedly  goes 
nearly,  if  not  quite,  to  that  extent.  But  this  reasoning  has 
been  severely  criticised  by  other  judges  as  being  unsound  in 
theory  and  unsupported  by  authority:  People  v.  Jackson^ 
8  Park.  Cr.  891;  Pleasant  v.  StaU,  15  Ark.  624;  and  Judge 
Bennett  in  his  dissenting  opinion  in  State  v.  Johnsonj  28  Vt. 
612;  see  also  State  v.  Jefferson^  6  Ired.  805;  MeCombs  v.  State^ 
8  Ohio  9t.  648.  But  whatever  may  be  the  true  rule  in  regard 
to  the  admission  of  such  testimony  in  criminal  prosecutions, 
it  appears  to  us  that  in  a  civil  action  of  trespass,  where  the 
plaintiff  has  alleged,  as  a  matter  of  aggravation,  that  the  de- 
fendant had  connection  with  her  against  her  will,  the  defend- 
ant should  be  permitted  to  show  that  the  plaintiff  has  been 
previously  criminal  with  other  persons,  as  a  circumstance 
tending  to  disprove  the  probability  of  the  use  of  force. 

Professor  Oreenleaf  says  that  in  an  action  for  seduction, 
though  the  female  cannot  be  interrogated  herself  as  to  acts  ol 
unchastity  with  others,  yet  third  persons  may  be  called  to  tes- 
tify to  their  own  criminal  intercourse  with  her,  and  the  time 
and  place:  2  Qreenl.  Ev.,  sec.  577.  Justice  Bennett,  while  he 
vigorously  dissents,  in  People  v.  Johnson^  28  Vt.  512,  from  the 
decision  of  the  comrt,  that  upon  the  trial  upon  an  indictment 
for  rape,  the  prosecutrix  may  be  inquired  of,  on  cross-exami- 
nation, whether  she  has  not  been  criminally  intimate  with 
other  men,  yet  says  that  in  cases  of  seduction  the  defendant 
ni<iy  prove  on  the  trial  that  the  daughter  or  servant  has  been 
previously  criminal  with  other  persons,  as  affecting  the  ques- 
tion of  damages:  Page  521.     In  Verry  v.  Watkins,  7  Car.  &  P. 
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808,  S.  C,  32  Eng.  Com.  L.  520,  which  was  an  action  for  the 
seduction  of  plaintiff's  daughter,  witnesses  were  sworn  to  prove 
particular  acts  of  lewdness  between  them  and  the  daughter. 
See  also  Bamfield  v.  Masseyy  1  Camp.  460,  to  the  same  effect. 
In  Carpenter  v.  WaUy  11  Ad.  &  E.  803,  S.  C,  39  Eng.  Com^L. 
234,  which  was  an  action  of  the  same  character  as  the  last 
two,  a  witness  for  the  defense  was  asked  whether  the  plain- 
tiff's daughter  had  not  told  witness  that  A  B  was  the  father 
of  the  child,  and  had  seduced  and  left  her.  The  question 
being  objected  to,  because  the  daughter  had  not  been  cross- 
examined  as  to  whether  she  ever  made  such  statements,  the 
evidence  was  ruled  out.  The  counsel,  in  arguing  the  rule  for 
a  new  trial,  contended  that  the  expressions  of  the  witness  were 
tendered  to  show  the  looseness  of  her  conduct, — a  description 
of  evidence  admissible  in  actions  for  seduction  and  criir^  can. 
Lord  Chief  Justice  Denman,  before  whom  the  cause  was  tried, 
stated  that  if  the  language  had  been  offered  in  evidence  as 
showing  that  the  witness  went  about  in  a  light  manner  saying 
things  of  that  description  he  should  not  have  rejected  it.  But 
as  the  object  of  the  proof  was  to  impeach  the  credit  of  the  wit- 
ness, the  declarations  could  not  be  admitted,  unless  the  witness 
had  first  been  asked  if  she  ever  made  them,  and  had  an  op- 
portunity of  explanation.  The  other  judges  concurred  in  this 
view  of  the  law.  Mr.  Justice  Cowen,  in  his  very  able  and  full 
discussion  of  the  authorities  upon  the  other  point,  in  People  v. 
Abboty  19  Wend.  192,  cites  some  cases  having  a  strong  bearing 
upon  the  question  we  are  now  considering;  but  we  do  not 
deem  it  necessary  to  particularly  refer  to  them.  In  the  kin- 
dred action  brought  by  the  husband  for  seducing  his  wife,  in 
which  her  character  is  in  issue,  it  is  permissible  for  the  defend- 
ant to  show,  in  what  is  called'  mitigation  of  damages,  the 
previous  bad  character  and  conduct  of  the  wife,  whether  in 
general  or  in  particular  instances  of  unchastity :  2  Greenl.  Ev., 
sec.  556. 

Now,  within  the  reasoning  and  principle  of  the  cases  above 
cited,  it  appears  to  us  that  the  evidence  offered  on  the  trial  on 
the  part  of  the  defendant  was  admissible.  Would  not  proof 
that  the  plaintiff  was  criminally  intimate  with  other  men, 
about  the  period  referred  to  in  the  complaint,  when  the  alleged 
ravishment  took  place,  tend  to  disprove  the  allegation  of  force? 
It  might  be  a  slight  circumstance  bearing  upon  that  point; 
nevertheless  it  has  a  tendency  to  overcome  the  probability 
that  force  was  used.    For  there  is  no  mind  which  does  not  re- 
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quire  a  higher  degree  of  proof  to  convince  it  that  force  has 
been  used  to  compel  a  woman  who  has  once  fallen  from  virtue 
to  submit  to  the  embraces  of  the  opposite  sex  than  in  case  of 
a  virtuous  female.  The  fiEtct  that  the  plaintiff  had  yielded  her 
person  to  others  would  raise  an  inference  that  she  might  have 
yielded  to  the  entreaties  of  the  defendant  without  much  force. 
At  all  events,  we  think  it  a  circumstance  which  might  be  sub- 
mitted to  the  jury  upon  that  question. 

We  therefore  think  there  must  be  a  new  trial  on  account  of 
the  exclusion  of  the  testimony  offered  to  show  that  plaintiff 
had  criminal  intercourse  with  other  persons  in  the  fall  of  1857. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  ordered. 

Aonov  iQR  SEUVfJTUMp  AimiiwiiiujrT  ov  Kvjimdiob  ab  to  PRioa  Aon  of 
UHCHAflrrrr:  See  extended  note  to  Weimar  ▼.  Baehart^  44  Am.  Dea  171,  176| 
note  to  Andre  t.  State,  68  Id.  714. 

&An — EvrosNCi  as  to  Gbnebal  OHABAonoi  akd  Pabtxoulab  Aon  ot 
VwoEAgmTf  AD]f28BiBnjTT  OV:  See  People  ▼.  Beneon,  65  Am.  Deo.  606;  Jfo- 
JkrmoUr,  State,  S2  Id.  444,  and  note  447;  States.  Fonhier,  80  Id.  132,  and 
note  135;  and  extoided  note  to  iffmi^  ▼.  ifffttfe,  SOId.  361-376,  where  varioni 
propoeitioM  in  the  e^Uabue,  eupra,  will  be  found  disonsiedonpp.  368^  369, 371. 

BvroxMOB  or  OBAMAonoi  n  Cr^iL  AonoNS:  See  extoided  note  to  (ySryam 
V.  (/Bryan,  63  Am.  Dee.  133;  Fnakr  v.  Pemti^lwnikk  B,  B.  CfK,  80  Id.  467» 
•iidnote47Qi 
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WagfJUi  Nomn  mmt  be  GivEir  to  Cut  ovf  Right  or  Appial.  The 
right  of  a  party  to  appeal  from  an  order  of  conrt  is  not  oat  ofl^  under 
Hie  Wiseonain  atatate,  until  the  expiration  of  thirty  days  after  the  eer* 
Tioe  npon  him  of  a  written  notioe  of  the  making  of  snch  order,  althoagh 
he  may  hare  had  aotaal  knowledge  of  the  order  independently  of  such 
a  notioe,  and  may  eren  himaalf  hare  drawn  it  up  by  his  attorney. 

BlVXMAL  0W  JUDOMSHT  lOS  ErBOB  WILL  NOT  AVOID  SaLS  UNSXB  ExX- 

ounoH,  if  anoh  sale  was  made  to  a  stranger;  but  where  the  sale  wm 
made  to  the  plaintiff  in  the  ezeontion  it  is  otherwise. 
Kmlbot  of  Clerk  to  Awwjx  Seal  of  Coxtbt  to  Wsit  of  Rzboutioe 
DOES  VOT  Render  It  Void^  nor  the  sale  made  under  it. 

WXCT    or   BZBODTION    MAT    BE  AMENDED  WHERE  It  HAS  Ko  SeAL»  by  the 

eoort's  ordering  the  seal  to  be  affixed. 

PVXCKAEER's  TiXLE  UNDER  EXBOUTION  MeRXLT  ErBONBOVS  WILL  BB  PbO- 


Wkbthbb  Shebiff's  Deed  fob  Propebtt  Sold  under  Defboitte  Wbit 
OF  BzBOonoN  HAS  BEEN  EXECUTED  OB  NOT  makes  no  difference.  The 
poiebaser's  title  will  be  protected  as  well  before  as  after  the  gxFiqg  d 
tibe  sheriTs  deed. 
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Thx  fiusts  are  stated  in  the  opinion. 
ErnmonB  and  Van  Dyke,  for  the  defendant 
/.  H,  Kn(nDUon  and  /.  A.  Sleeper^  contra. 

By  Court,  Cole,  J.  Before  these  causes  were  reached  lor 
argument,  a  motion  was  made  to  dismiss  the  appeal  in  the  case 
where  the  bank  is  appellant  That  motion  was  taken  np  and 
considered  with  the  case  upon  the  merits,  and  our  conclusiona 
upon  it  will  now  be  stated. 

These  are  cross-appeals  from  different  parts  of  the  same 
order  made  by  the  circuit  court  of  La  Fayette  County,  on  a 
motion  made  by  the  State  Bank  of  Illinois  to  vacate  and  set 
aside  certain  execution  sales.  The  motion  was  granted  aa  to 
some  of  the  sales  and  denied  as  to  others,  and  each  party  has 
appealed  from  so  much  of  the  order  as  affects  injuriously  his 
interests.  It  appears  from  the  motion  papers  that  the  attor- 
neys for  the  bank  drew  up  and  procured  to  be  entered  the  en- 
tire  order;  and  the  motion  to  dismiss  is  based  upon  the  finet 
that  no  appeal  was  made  or  taken  by  the  bank  from  any  part 
of  the  order  within  thirty  days  from  the  time  it  was  entered. 
It  is  admitted,  however,  that  there  has  been  no  written  notice 
given  by  the  adverse  party  of  the  entry  of  this  order;  but  it 
is  contended  that  this  is  not  necessary  where  a  party  appeals 
from  an  order  or  judgment  that  he  himself  has  drawn  up 
and  entered.  The  question  then  is,  Must  written  notice  be 
given  under  such  circumstances,  in  order  to  cut  off  the  right 
of  appeal?    We  are  of  the  opinion  that  it  must  be. 

Section  9,  chapter  264,  Laws  of  1860,  provides  that  appeals 
may  be  taken  to  the  supreme  court  from  judgments  in  civil 
actions  within  two  years  from  the  entry  thereof,  and  from 
orders  made  by  the  circuit  court  within  thirty  days  after  writ- 
ten notice  of  the  making  of  the  same.  Now,  we  think  it  very 
clear,  from  the  language  here  employed,  that  it  was  not  the 
intention  of  the  legislature  to  limit  the  right  of  appeal  from 
an  order  to  the  period  of  thirty  days  from  the  time  the  party 
whose  rights  are  adversely  affected  by  it  has  notice  or  knowl- 
edge of  the  entry  of  the  order.  For  if  this  were  the  real  ob- 
ject and  intent  of  the  statute,  then  it  might  with  propriety  be 
held  that  verbal  notice,  or  the  fact  that  the  party  was  in  court 
when  the  order  was  announced,  would  be  sufficient.  But  the 
statute  requires  that,  in  order  to  limit  the  time  for  appealing, 
written  notice  must  be  given  of  the  entry  of  the  order.  This 
is  a  limitation  upon  the  right  of  appeal,  and  the  prevailing 
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party  can  set  the  statute  nmning  against  his  adTersary  by 
giving  the  written  notioe  prescribed  therein.  He  has  the 
whole  matter  nnder  his  control,  and  can  set  the  statote  run- 
ning  when  he  pleases.  The  corresponding  provision  of  the 
New  York  statute  is  substantially  the  same  as  section  9.  In 
EatMn  v.  Pine^  4  Abb.  Pr.  809,  this  precise  question  was  pre- 
sented to  the  supreme  court  of  the  second  district,  at  general 
term.  It  was  there  held  that  the  service  of  written  notice  of  a 
judgment  or  order,  in  order  to  limit  the  right  of  appeal  by 
(he  expiration  of  thirty  days  (as  contemplated  by  section 
832  of  the  code  of  that  state),  is  necessary,  even  when  the 
appeal  is  taken  from  a  judgment  or  order  entered  by  the  ap* 
peDant  himself.  And  when  we  consider  the  whole  statute, 
and  have  regard  to  the  principle  that  the  right  of  appeal  is 
favored  by  the  courts,  we  are  satisfied  that  this  construction 
is  the  one  to  be  adopted.  The  cases  of  Fry  v.  Bennett^  7  Abb. 
Pr.  862,  Leavy  v.  RoberU^  8  Id.  810,  Staring  v.  J<me$,  18 
How.  Pr.  428,  and  Sherman  v.  Welk,  14  Id.  522,  will  be  found 
to  have  a  strong  bearing  upon  the  point  we  have  been  consid- 
ering. We  have  been  referred,  in  support  of  the  motion  to 
dismiss,  to  the  case  of  OuTneron  v.  SMiva^i,  15  Wis.  510.  It 
would  be  unprofitable  to  dwell  upon  the  question  decided 
there,  and  we  will  merely  add  that  we  do  not  think  there  is 
anything  in  the  decision  of  that  cause  in  conflict  with  the 
views  already  expressed.  The  motion  to  dismiss  the  appeal 
Is  therefore  denied. 

And  this  brings  us  to  a  consideration  of  the  appeal  upon 
the  merits. 

In  OarwUh  v.  8iaU  Bank  of  HUnoiay  15  Wis.  289,  it  was 
stated  to  be  a  well-settled  rule  of  law,  that  where  a  judgment 
is  reversed  for  error,  a  sale  under  the  execution  will  not  be 
avoided  because  of  such  reversal.  It  was  held,  however,  in 
that  case,  that  the  reason  and  principle  of  this  rule  failed 
where  the  plaintiff  in  the  execution  was  a  purchaser  at  the 
sale.  As  he  had  parted  with  no  money  upon  the  strength  and 
credit  of  the  sale,  but  had  taken  the  property  in  satisfaction 
of  his  judgment,  no  inconvenience  or  hardship  would  result 
if  restitution  was  ordered  on  reversal  of  the  judgment.  Not 
BO,  however,  with  strangers,  who  had  parted  with  their  money 
at  the  sale.  Their  titles  were  to  be  protected,  and  they  could 
not  be  affected  by  any  subsequent  acts  over  which  they  had 
no  control.  That  this  is  the  well-established  doctrine  of  the 
authorities  there  can  be  no  doubt:  Woodeack  v.  Bennett  1  Cow. 
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711  [13  Am.  Dec.  568];  Jemp  v.  City  Bank  of  Racine^  15  Wis. 
604.  This  rule  of  law,  then,  disposes  of  these  appeals,  uuless 
the  position  can  be  maintained  that  the  sales  under  the  exe- 
cutions were  absolutely  void  because  the  seal  of  the  court  was 
not  attached  to  them  by  the  clerk  when  the  writs  were  issued. 
And  we  are  clearly  of  the  opinion  that  the  sales  cannot  be 
avoided  for  that  reason.  The  neglect  of  the  clerk  to  affix  the 
seal  of  the  court  to  the  writs  did  not  render  them  void.  It 
was  a  defect  which  could  be  cured  by  amendment,  as  the  large 
number  of  authorities  cited  upon  that  point  by  the  counsel  for 
the  purchasers  abundantly  established.  The  record  shows 
that  the  seals  were  affixed  to  the  executions  by  an  order  of 
court  before  this  motion  was  made  to  set  aside  the  sales.  We 
cannot  doubt  the  power  of  the  court  to  make  this  amendment 
The  power  given  courts  in  chapter  100  of  the  Revised  Statutes 
of  1849,  to  rectify  and  amend  errors  in  their  proceedings,  writs, 
and  process  is  exceedingly  broad  and  liberal.  It  was  properly 
exercised  in  this  case  to  cure  the  mistake  of  the  clerk  in 
neglecting  to  affix  seals  to  the  executions  in  the  first  instance. 

The  circuit  court  vacated  and  set  aside  the  sales  in  cases 
where  no  deeds  had  been  executed  and  delivered  by  the  sheriff 
to  the  purchasers;  but  where  such  deeds  had  been  given, 
refused  to  set  them  aside.  We  see  no  reason  for  setting  aside 
the  sales  in  the  one  case  which  does  not  apply  with  equal  force 
to  the  other.  The  authorities  make  no  distinction  between  a 
case  where  the  sheriff's  deed  has  been  given  and  one  where  it 
has  not;  and  we  think  there  is  no  valid  ground  for  making 
any  such  distinction.  If  the  title  of  the  purchaser  is  to  be 
protected  when  acquired  under  an  execution  merely  errone- 
ous (which  must  be  a  conceded  point,  under  the  authorities), 
why  should  it  not  be  so  protected  as  well  before  as  after  the 
giving  of  the  sheriff's  deed?  We  are  unable  to  see  any  sub* 
stantial  reason  for  making  a  distinction  in  the  cases,  and  do 
not  think  any  exists  in  law. 

So  much  of  the  order  as  vacated  the  sales  where  no  deeds 
had  issued  is  reversed,  and  the  rest  of  the  order  is  afirmed. 


Appeals  must  be  Taken  in  Manner  Presobibbd  bt  Statute  in  caaei 
where  appeals  are  given  by  statute:  Haight  y.  Oay,  68  Am.  Deo.  323. 

JODUMBNT,  RkVSRHAL  OF,    BIfFECT    OF  AB  TO    PuBCBL&SEB's   TtTLE    UNBBB 

Execution  Sale:  Ponder  v.  Jioeeley,  48  Am.  Dec.  194;  Olarl^s  ffdrt  ▼.  Far* 
tow,  62  Id.  552;  O'Dwinell  v.  MuUin,  67  Id.  458.  Stranger  takes  a  good  titkx 
Stnmd  V.  Ccuey,  78  Id.  556;  bat  not  so  with  plaintifiE^  when:  Id. 
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Omission  of  Seal  from  Wmr  of  Exxoution  is  Dzfbct  Which  Ck>i7BT  mat 
Order  Amuidbd:  Pwredl  t.  McFarlani^  35  Am.  Dec  734,  and  note  736; 
note  to  Byhee  r.  AMjf,  43  Id.  62.  Bat  that  the  antharities  are  not  all  one 
way,  see  Woodford  y.  ZhtgaHf  35  Id.  52,  and  note  63. 

Pubghasxr's  Titls  undsr  BxsounoN  Merklt  Erroneoits  wnii  be  Pro- 
tected: Casey  T.  Ortgory,  56  Am.  Dec  581,  and  note  584;  Sheiton  y.  ffamU^ 
Urn,  57  Id.  149;  Newton  r.  Stale  Bank,  58  Id.  363;  Sowlee  y.  Barr^,  83  lo. 
315,  and  note  316;  EUioU'a  Leuee  v.  KnoU,  74  Id.  519,  and  note  52i,  contain* 
ing  collected  caees,  and  giving  limitations  of  the  role;  Draper  y.  Brymm,  61 
Id.  257;  Minor  v.  Naiehei,  43  Id.  488;  Lowber  and  WUmer*s  Appeal,  42  Id 
302. 

.  Sheriff's  Deed  has  Effect  st  Relation  to  the  time  of  the  levy  of  the 
execution.  It  inyeats  the  pnrcfaaaer  with  the  right  of  entry  from  the  time  of 
the  Bale:  Chaifin  ▼.  Malone,  50  Am.  Dec  525;  Ferffueon  y.  JHUee,  44  Id.  70% 
and  notes  to  these  cases. 

The  principal  case  was  cited  in  each  of  the  following  anthorities,  and  to 
the  point  stated:  The  omission  of  the  seal  of  the  court  from  which  execution 
issnes  would  seem  to  be  quite  as  serious  a  defect  as  the  failure  to  state  the 
time  and  place  of  docketing  a  judgment.  And  as  the  court  held  in  the  prin- 
cipal case  that  a  sale  made  under  an  execution  which  was  not  sealed  was  not 
▼oid,  but  that  the  purchaser  acquired  a  yalid  title  at  the  execution  sale;  so 
in  Sabin  y.  AuaUn,  19  Wis.  423,  it  was  held  that  where  an  execution  fails  to 
specify  where  and  when  the  judgment  was  docketed  on  which  it  issued,  the 
defect  was  such  as  might  be  amended  by  the  court  after  a  levy  and  sale;  that 
a  sale  made  in  pursuance  of  the  writ  was  not  void;  and  that  the  certificate  of 
sale  would  not  be  annulled  by  a  court  of  equity  on  account  of  such  defecti 
Applications  to  set  aside  sales  on  execution  for  irregularities  are  laigely  ad- 
dressed to  the  discretion  of  the  court;  but  that  discretion  should  be  so  exer- 
cised as  to  secure  the  ends  of  justice.  The  fact  that  a  sheriff's  deed  has  been 
executed  to  the  purchaser  is  not  a  controlling  circumstance  in  the  way  of 
setting  aside  a  sale;  for  a  purchaser  at  a  sheriff's  sale,  although  a  stranger  to 
the  judgment  or  decree,  by  his  purchase  submits  himself  to  the  jurisdiction 
of  the  court  in  respect  to  the  sale  and  purchase:  Orede  v.  Dannef^eleer,  42 
Wis.  85.  The  right  to  appeal  from  an  order  is  not  barred  until  the  expira- 
ation  of  thirfy  days  after  service  of  a  written  notice  of  the  making  or  en^  of 
the  order  upon  the  party  appealing:  Couldren  v.  Caughey,  29  Id.  320;  Orion 
y.  Noonan,  32  Id.  223;  Parker  v.  MeAwy,  36  Id.  324;  Boeenkrana  v.  Kiine, 
42  Id.  561.  These  cases  show  that  the  statutory  limitation  of  time  does  not 
begin  to  run  until  the  written  notice  is  given;  and  the  facts  that  the  order 
was  served  upon  appeUant's  attorney,  and  that  he  filed  exceptions  thereto,  do 
not  take  thecase  outof  the  rule:  BoeenkraMr,  KUne,  mtpra.  But  the  doctrine 
of  these  cases  has  no  application  to  an  appeal  from  an  interlocutory  order 
where  the  period  for  appealing  from  the  final  judgment  baa  expired,  and 
should  not  be  so  understood;  for  an  appeal  from  an  interloeatory  order  will 
not  lie  after  the  time  for  appealing  from  the  judgment  has  expired:  Parker  ▼• 
Jfeieoy*  36  Id.  391 
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ABA9iooiniiiiT  of  OTniimt  <^^M«M>^B  prooMdiupi^  9O8*2O0w 

Aarump  uMignnn  haviiig  legal  title  may  noorvr  tfaoQi^  h«  holdi  la 

anokhov  ^^ 
Aunauxnm  of  note  by  adding  makera,  S19. 

AnDurzr,  eommiinioationa  to^  made  in  pfeaioa  of  botii  partiM  an  Bol 
priTilQged,  39A. 
f eea  of,  aa  elainenta  of  damage,  768. 

Bainiy  MKlQhonty  of  deifa  and  book-keepera  of,  SSSL 

nage^  whenbindat  283. 
BovA  Fnn  Pdxobisib,  notioe  to  deatn^  olaim  of,  02. 

payment  partly  or  whoOy  made  by,  after  raoeinng  notioa^  68. 

OMXmMLTm  for  private  offioe  not  proper  aabjeot  for  pnblio  critiolan^  88L 

for  pnUio  offioe^  obaraoter  of ,  ia  in  iarae^  88. 

for  pablio  offioe,  pnblioationa  oonceming,  when  libeUma^  88-08. 
OiBBfiCR,  oonaignee's  duty  to  remove  his  goods  on  arriTal,  777. 

negleet  o^  which  exposes  goods  to  injury  from  act  of  Ood»  426^  481. 

time  allowed  consignee  to  remove  goods,  777. 
OnanrNmr  Pbofebtt,  aceamnlations  of  aepamte  eetato  aided  by  the  laboi 
of  one  of  the  spouses,  632. 

conveyance  by  hnsband  to  wif e^  642 . 

crope  raised  on  lands  of  wife,  633. 

deed  to  wife,  637. 

defined  under  Spanish  law,  629. 

defined  under  statates  of  varioos  atatei^  629L 

distingnished  from  separate  estate^  633. 

dopations  by  hnsband  to  wife,  6401 

^w^mga  of  wife,  634. 

gift  to  wife,  from  what  presumed,  640L 

Olnstratioos  and  instances  of,  636. 

increase  and  profits  of  separate  estate,  630L 

intent  of  husband  in  having  deed  made  in  name  of  hia  wil^  6461 

interest  of  husband  and  wife  in,  643. 

lands  patented  to  one  spouse  after  the  death  of  the  otliery  8801 

origin  of  system  of,  628. 

presumptions  in  favor  of,  636. 

presumptions  in  favor  of,  how  rebutted,  636-638L 

property  partly  separate  and  partly  common,  637. 

public  lands  granted  to  one  of  the  spouses,  638. 

rebutting  presumption  in  favor  of,  637»  638. 
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OomnTNiTT  Property,  recital  in  deed,  wbea  oantnlib  Ml 

resemblance  between,  and  partnerships  628. 

states  in  which  system  of,  prevails,  628. 
GoHTBArroR,  liability  for  damages  done  by,  347. 
CoBPOBATiON,  estoppel  to  deny  existence  of,  133;  614i 

powers  of,  include  all  means  proper  to  accomplish  objeoli  d^  69L 

statutory  liability  of  stockholders  does  not  extend  to  JndgnMoft  far 
ages,  127. 

subscription  in  full,  when  necessary  to  arg^niatko,  614L 

subscription,  secret  agreement  to  release  some  of  the  sabtorflMn^  d^ 
Oo^TXNANTS,  conversion  by  refusing  to  permit  divisiaoy  67. 

trover  by  one  against  the  others,  66. 
Criminal  Law,  entering  upon  combat  dangeroiiily  aimsd^  447« 

justifiable  killing,  what  is,  447. 
Custom,  when  becomes  p&rt  of  a  contraot^  371. 

Damages,  attorney's  fees  as,  768. 

for  converting  negotiable  instnunsnt^  288. 

for  false  imprisonment,  77. 

in  actions  for  causing  death  of  hnmaa  bdog^  SOL 
Death,  damages  for  causing,  304. 
Dedication  by  plats  and  maps,  760. 
Deed,  acknowledgment  presamed  to  h«f«  btan 
63. 

delivery,  presamed  date  of,  63. 

delivery,  takes  effect  from,  63. 

destruction  or  alteration  cannot  roTesI  tHIa^  IfiOL 

presumption  that  it  was  delivered  on  the  day  il 
at  date  of  acknowledgment,  63. 
Definition  of  community  property,  620. 

of  jettison,  500. 

of  onerous  title,  629. 
Dower  in  partnership  lands,  449. 

EASEincNT,  when  not  destroyed  by  sale  of  part  of  laiid%  682. 

Election,  notice  of  holding  of,  whether  essential,  74. 

Eminent  Domain,  abandonment  of  proceedings,  when  aQowaUi^ 

abandonment  of  proceedings,  when  not  allowable^  908-206^ 

compensation,  right  to,  when  vests.  203. 

damages,  right  to,  when  becomes  vested,  203. 
Estoppel  in  pais,  when  arises,  414. 
EviBENOE,  dyin(*  declarations,  when  admissible,  469. 

of  witness  shown  to  have  been  fake  in  part^  whether  anal  l» 
in  Mo,  478. 

parol,  to  explain  deed  or  snrvey,  734,  736. 
EzsoDTiON,  levy  must  be  made  under  senior  writ»  788. 

plaintiff's  right  to  ooatrol  sheriff,  351. 

Bale,  effect  of  unrecorded  deed,  669. 

sale,  irregularities  in,  which  are  not  fatal,  668b 

sale,  jnd^ent  credhtor^s  porohase  at^  609. 

sale  of  interest  in  limited  partnenhip^  972. 

aaal,  omission  of,  797. 

Taoatizig  sales  nnder.  797. 
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■zaooTOBa  ahb  Ai»KiiixsmATOBa»  aoooimts  of^  amnial  or  pirtUL  ■» 
as  prima  /aeie  ooirreet*  143» 
Mooonts  of,  annual  or  partial,  correctixig,  144. 
aooonntB  o^  annual  or  partial,  when  oondunvv^  14S. 
aoconnts  of,  annual  or  partial,  when  not  ooncluBi?«p  148L 
accounts  of,  annual  or  partial,  distinction  betwaen  MtdflnMBl  lA  mA  tl 
final  accounts,  143. 

QvAMAVTT,  continuing,  instances  of,  53,  64. 

HomsmKAD,  bond  of  husband  to  convey  at  future  day,  028. 
Hn8BA2n>  AND  Wnrx,  conveyance  by  husband  to  wife,  642. 

declarations  of  husband  to  show  that  property  was  wiliX  64L 

gift  by  husband  to  wife,  from  what  presumed,  640i 

interests  of,  in  community  property,  643. 

separate  property  of,  633. 

separate  property  of,  improvements  made  on,  634. 

separate  property  of,  moneys  of  community  ezpendadcH^  68L 

See  Ck>MMnNiTT  PBopntrr. 

JjnaamEKT,  loss  o^  after  arraignment^  729i 

km  of,  after  trial,  729. 

loss  of,  before  arraignment^  728. 

power  to  supply  lost»  728,  729. 
Ihtant,  negligence,  when  not  imputable  to,  087. 
Ihsamitt,  burden  of  proof  respecting,  123. 

InxBUcnoss  of  court  as  to  credibility  of  witness  or  irei^t  of  •fidoMS^  ML 
JmsoBASOB,  loss  occasioned  by  throwing  goods  oreibonrdy  Mk 

loss  of  goods  shipped  on  deck,  500,  501. 

parol  evidence  to  modify,  371. 

preramption  that  underwritem  are  acquainted  wiUi  ths  viigM  d  tH4tk 
501. 

survey,  statement  in,  when  part  of  polioy,  3701 

time  of  ownmimfflng  action  on  policy,  371. 

usagH  of  which  notice  mnst  be  taken,  501. 

waiver  of  conditions,  372. 

warranty,  breach  of,  avoids,  371. 

Jkttibok,  contribution  for,  when  enlbroeable^  601. 

defined,  500. 

loss  by,  is  generally  recoverable,  600. 

Ices  by,  of  goods  shipped  on  deck,  600. 
IwavavT,  lien  of,  what  subject  to,  670. 

merger  of,  when  defendant  has  ooneealed  park  of  pkaJntmi 
action,  51. 

paid,  effect  of  sale  under,  224. 

reeitals  of  jurisdiction  in,  283. 

when  a  nuDity,  653. 
J0BT  Tbial,  instructions  as  to  weight  or  credibility  of  «ividaQ0i^ 

instruotioDs,  extent  to  which  may  refer  to  evidenoeb  740 

instructions  should  be  hypothetical  in  form,  740. 

ItMMtiuaai  AKD  TUTAXT,  tBDMusy  from  year  to  year,  117. 
tMMBE,  assignment  of,  distinguished  from  snblettini^  40S. 

aangnment  of,  from  what  presnmsd,  405. 

■orrender  o(  what  amounts  to,  405. 
Am.  Daa  Vol.  LXXXVI— 61 
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JjMML,  minrtimmmtf  liability  cf  nawiptfer  ior»  9QL 

■uthor't  liability  for,  whan  pnblialiad  in  nawupqMi^  ML 

by  miitake  of  printar,  IKS. 

oandidata  f or  priTata  offioa  ia  not  aabjaet  af  pttbtta  flrillafai^ 

oanHidato,  panonal  attack  ooy  88* 

aditor'a  liability  f or»  90. 

maatar  printer'a  liability  for»  80. 

iiawajiaper,  for  wbat  pablioatkaia  liabla^  OQl 

nawapapar,  who  liabla  for  poUioatian  l^,  80L 

pttMioatiotif  coiMxirp**!g  ftandidatfi^  ffo«>fifMTw  of  laaotelloi 
mawting^  89. 

paUioationa  oonoeming  candidata,  baliaf  in  truth  Qit»  80l 

paUioationa  conoonung  oandidata,  whaa  privilegad,  88L 

publications  oonoanmi^  oondnot  of  paiaon  wbila  in  oniM^  ML 

pioof  of  publication,  92. 

raport  of  arreat,  91. 

raport  of  debate,  91. 

faport  of  judicial  prooaedizt^i^  9L 

faport  of  public  maotingi,  91. 
Lon  LfDioncxNT,  powar  to  replace^  788. 

y^m^twn  WoKSK,  liability  for  torti,  800. 

Sea  CoicMoinTr  PBOPnTT}  HunaiiD  amd  Wkm 
Ifnjrownai's  ri^t  to  flow  of  water,  414. 
If onoAOi^  bill  to  redeem,  267. 

VnuiaBNOBi  contributory,  bars  recovary,  772. 

contributory,  presumption  respecting  772. 

contributory,  sufficiency  of ,  as  a  matter  cf  law»  TTL 
Vbwbpapsb,  author'a  liability  for  libel  in,  89. 

criticism  of  public  officers,  when  Ubelous,  91. 

latttnde  allowed  to,  in  libel  cases,  90. 

proprietor  of,  is  answerable  for  eTerytfaing  in  ili 

proprietor  of,  is  answerable  for  libel  pabUahad  in  hia 

proof  of  publication  of  libel  by,  92. 

public  affiurs,  right  of,  to  discnss,  91. 
HuiBAHOB,  liability  of  aeveral  for,  ia  both  Joint  and  aavanl,  SdSL 

OmoKita,  process,  when  protects,  291. 

Pabtkxbship,  death  of  member,  agrasmant  to  wwtimia  after,  OOOl 
death  of  member  dissolves,  000. 
death  of  member,  continuance  of  buainaaa  after,  ia  at  riak  d 

601. 
death  of  member,  personal  ropresantativa  doea  not  snoeaad  t»  pbaali^ 

60a 
deceased  partner,  adminiatrator  o^  continuing  in  the  bnalBaaB  la  par> 

sonally  liable,  601. 
deceased  partner,  liabili^  of  eatata  o^  for  bnrinaw  caoiad  an  aflnr  U 

death,  601,  602. 
realty  descends  to  the  heirs,  454. 
pATBNT  Rights,  defenses  to  action  for  moneys  agreed  to  ba  paid  lor 

less,  786. 
PATMXHT  by  taking  individual  note  for  linn  dabt^  788L 
how  to  be  applied,  54.    ' 
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fUOB  An  Mafi^  dadleiticn  of  lands  by,  7001 

PKB-iMPnoii»  mortgage  by  pre^mpttoner,  lOft. 

Fbobati  Couxt,  gnnt  of  teoond  adzninittnitioiip  wfan  wM^  9ltL 
order  of  nle,  when  void,  663. 

Pdbuo  LawSp  locator  of  land  warrants,  rights  ot  40L 
monnments  established  in  sure js  of»  oontrolt  780L 
parol  evidenoe  to  ezplam  meaning  of  the  words  ^Mmth  liali«*  19L 

Quo  WABBAmo^  after  expiration  of  term  of  offloe»  7C 
allegatians  ossential  in  informatiilliy  09. 

Ean.^irAr'  CHxmpakt,  exeeation,  property  ot  not  sd^Jeet  to^  fitt. 
track,  dnty  of  person  crossing,  SKL 
track,  interest  of^  in  lands  nsed  for,  56S. 
new  otganimtioii,  when  not  answerable  for  debts  of  dd,  76i» 


fllAU^  ofier  to  retom  worthless  property  not  neoeamy  to  reaoisilon,  SIS. 
▼andee  not  boond  to  reoeiTe  property  of  diflbrsat  cfaanoter  firom  that 
porohased,  813. 
flUBKlFF  most  obey  instmctions,  861. 
tojuuff's  DxKD,  compelling  execotioQ  ot  by  motioBp  4KL 

ewnpelling  ezecntion  o^  in  eqoity,  4M, 
tBUnr's  Rrubh,  eridenoe  to  oonect  or  to  show  that  it  was  mads  by  Bi»> 

take^668. 
BriMifiu  PxBiOBMAVOB^  parties  to  snit  for,  intennediata  Twdon  should  hsw 

e26. 
Beatdtb  of  Fbaudb,  plea  ot  what  shoold  stated  887. 
plea  of,  when  def ectiye,  688. 

PiiMuii-ny  by  defendant,  when  vnnoeessarF*  866L 

pleading  by  general  denial,  687. 

pleading,  contract  need  not  be  averred  to  be  in  wiitiii|^  884 

pleading,  contracts  required  to  be  in  writings  88& 

pleading  defense  o£,  nnder  the  codes,  687. 

pleading  in  some  form  is  enential,  686. 

pleading  promise  to  pay  debt  of  another,  686. 

pleading  showing  contract  to  be  parol,  when  snbjeot  to  demmrcv,  880L 

trees,  sale  of  growinir,  whether  and  when  within,  188. 

waiver  of,  686. 
StATUTB  OF  LiMrrATioNfl^  new  promise  by  one  of  several  oo-oUigon»  84. 
SiBXRB,  horae-railway,  ri^t  o^  to  use,  268. 

liability  for  interfering  with  or  making  excavatkm  withoat  aathority,  841^ 

Tkhdkb,  debtor  need  not  go  oat  of  state  to  make,  620. 

dnty  of  debtor  to  seek  creditor  to  make^  620. 

when  excosed,  621. 

when  not  necessary  to  stop  interest,  621. 
Thkft,  )M»38e88ion  of  stolen  goods  as  evidence  of,  480. 
T<*ki.  joint  aud  several,  liability  for,  348. 

iiiarricil  woman's  liability  for,  609. 
Tk£K8,  growing,  sale  of,  whether  within  statnte  of  frandii  19L 

gmwiug,  (larol  agreement  for  sale  of,  182. 
Tkcsi'h,  tu  (irtMerve  estate  for  improvident  heirs,  612. 

when  v«tot  in  beneficiaries  the  legal  title,  61%  618L 

DsuBY,  defense  of,  to  foreign  contraot^  374^ 
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Vbndob  AiTD  Vbrdbb,  dof eetiye  title  as  del enae  to  aotioB  for 
668. 

Vxndob's'  Lim,  b«I  crated  md  preMrved  by  men  recifeid  tl»t 

mains  nnpaid,  574. 
VnSKL,  advances  to,  owner's  liability  for,  S61. 
master's  power  to  sell,  361. 

Watba,  right  to  discharge,  on  land  of  another,  526. 

right  to  increase  flow  of,  onto  lands  of  lower  proprfataTy 

servitude  of  lower  tenement  to  receive,  697. 
Win,  battery  by  husband  on,  438,  439. 

husband's  right  to  coerce,  into  proper  behavior,  438. 

husband's  right  to  correct,  by  chastising,  437»  438b 

husband's  right  to  restrain,  from  criminal  aot^  438i 

husband's  right  to  restrain,  of  liberty,  437. 
WlTHZsa,  aooomplice,  oorroboratiag,  327. 

«coomplice»  evidence  o^  329. 

credibility  of,  is  for  the  jury  ezdnsively,  327»  828L 

credibility  of,  instructions  of  court  respecting,  328^  SSOl 

hnpeachod,  effect  to  be  given  to  testimony  of,  329. 

impeaching  by  proof  of  general  moral  character^  668L 

instmotuos  to  disregard  evidence  of,  330,  331. 

interest  of,  goes  to  credibility  merely,  329. 

•f  bad  repatatioB,  effect  to  be  given  to  evideaoe  ol^  tttl 
whether  court  may  instroct  jury  to  diaragH^ 
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ABORTION. 
See  Obimoial  Law;  ^-& 

ACT  OF  GODl 
See  GoKx OH  Oabbzxul 

ADVERSE  POSSBSSIOK. 

WBX  B€T  BE  Dbxmid  TO  BS  WB/oasotUL,  and  la  the 
ell  proof  will  be  attribated  to  a  lawful  origm.    AumUmt.  BaOeg^  708. 

%  TntM  AoQviBSD  BT  Futexm  Yxabs'  ADTEBin  P068B8HIOH  is  as goodae 
tbough  by  deed,  and  cannot  pass  by  mere  verbal  sorrendar.    ItL 

IL  Whxbb  Riobtb  of  Both  Pabtub  Stabd  jtfov  Mxbb  Poeaiasioif ,  not  yol 
ripened  into  a  perfect  titles  be  who  has  the  prior  poesosaion  haa  the  beat 
ri^tj  bat  if  he  abandon  and  aorrendar  it  to  the  adTena  party,  baeanael 
afterward  aet  it  1^    Idm 

See  BOUHDABZBB^  Si 

AGENCY. 
SeeBaHSSABsBunmra,  4;  Hubbahd  and  Wm;  11}  Miwrnm  Wombk. 

ALTERATIOK  OF  IKSTRUMSNTa 

L  Aurbatidn  of  Wbittbn  GomiiAOT  m  Material  Pabt,  without  Oov- 
SBRT  OF  Pasties,  Dibchaboes  Them  from  liability.  Tlua  role  appliea  to 
biUa  and  notes  as  well  aa  to  all  other  apeoiea  of  contraet.    BrcwmeU  ▼• 

%  Several  PaoiiZBaoBT  Note  is  hot  Matebiallt  Altered  hy  the  additioo 
of  the  name  of  another  peraon  aa  maker,  without  the  knowledge  or  00a- 
aent  of  the  original  aigner.    Id. 

H  Jonrr  ahd  Several  PBOMiasoRr  Note,  Signed  bt  Two  Persons  a» 
Makers,  is  Maieriallt  Altered  by  the  addition  of  the  name  of 
another  person,  witiumt  the  knowledge  and  aaaent  of  one  of  the  makera.. 
Id. 

L  OONTRAOT  OF  SEVERAL  MAKER  OF  NOHTE  IS  HOT  ChANOED  bj  pemuttinf 

partiea  to  be  united  in  the  same  action  with  him.    It  is  atill  a  aevanl 
OQotracty  and  la  joint  only  for  the  porpoae^  the  remedy  vpon  It.    Id. 

See  Deeds,  8. 

APPBAIA 
See  PtSADiNa  ahd  Pluona^ 
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AFPUOATiaN  OF  PAYMKNTSL 
See  GuARAVTT,  % 

ABRBST. 
See  Falu  luraimanaan. 

ASSIGNMENTS. 

I.  Amamaan  of  Caon  or  Aonoii  mat  bb'BIadb  witboot  Wwatao,  and 
the  iMJgiiee  thereof  may  soe  in  hie  own  name  inequity  or  under  the  Hev 
York  code  of  prooedora    Hooter  v.  Bogle  Bank  qfSoekmter,  851. 

%  AmoHSB  ov  Dm  mat  Bbzno  Aonoir  for  It  a  AanoHon's  Kamb» 
•gainat  hie  oooeent  and  withoat  his  knowledge^  if  each  nae  of  hia 
ii  neoeesery  to  enforce  payment  of  the  debt;  bat  on  applieatioa  of  the 
iMwrninal  pbintiff  in  each  case*  indenmity  againat  coetB  would  be  required^ 
and  in  dafanlt  thereof  the  proceeding!  might  be  eet  aside  or  stayed. 
rvauiftvm  €itc»  Bcuut  ▼.  Swnpkrtjff  671. 

Bee  ATXOBHn'  ahd  Oubnt,  1-3;  Lahdlord  Aim  Tbi Airr. 

ATTACHMENT. 

L  OnsRAL  Pbofibtt  m  Thino  Attaohxd,  Pkndino  Suit  nr  WmcH  A»- 
TACHMKWT  lasuiD^  remains  in  the  owner,  with  no  abatement  of  right  ex- 
cept what  is  operated  by  the  attachment.    MuMtjf  t.  PeMn^  688. 

&  OwHXB  OF  Wood  Attached  hat  MAmTAor  Trovsr  fob  its  Contkbooh 
by  a  third  person  pending  the  attachment,  the  property  having  been  lefl 
in  the  actual  possession  of  the  owner.    /dL 

%  PiBMiBSioir  to  Subsbqusht  Attachivq  CuxDrroBS  to  Atpiab  Ain>  I>b> 
FIND  Pbiob  Attaohubnt  is  wiUun  the  sound  discretion  of  tho  conrt 
under  the  Missouri  statute;  and  the  refusal  of  permission  to  such  cred- 
itors to  plead  in  abatement  is  not  error  whSre  there  is  nothing  to  show 
that  the  court  exercised  its  discretion  unsoundly.  Juwfp  ▼.  BatttmU 
CredUan,  148. 

4^  SiTBaiQUXiiT  Attacbhio  Crxditos,  in  Defending  against  Priob  Attacb- 
iHNTy  XUST  Plead  within  the  time  allowed  to  the  attachment  defendant. 
Id. 

^  CrnzBN  OF  One  State»  if  Duly  Served  with  Trusth  PROosas  in  An- 
other, MUST  Appear  and  Answer,  or  judgment  will  be  rendered  again&t 
him  upon  his  default;  but  he  will  not  be  charged  as  trustee,  if  it  appears 
on  disclosure  that  he  had  no  property  of  the  principal  debtor  in  the  latter 
state,  and  is  not  liable  to  him  upon  any  debt  or  contract  to  be  paid  or 
performed  therein.    Lawrence  v.  Smitht  183. 

See  Homesteads,  1. 

ATTORNEY   AND  CLIENT. 

1.  Whbthbb  Attornet  at  Law  has  Power  after  Otruama  Juimimmmi 
to  Assign  It,  ^iMere.    FaesiU  v.  AfiddleUm,  535. 

fL  Attornet  at  Law  has  No  Power  after  Judgment  to  Makb  Socb 
Assignment  of  It  to  one  who  pays  it  because  he  must  do  so  as  will  con- 
tinue the  judgment  to  the  prejudice  of  his  client's  rights  in  other 
respects.    Id, 

fti  Asbionmbnt  of  JmwMENT  FOR  ARREARS  OF  Ground-bbbt,  by  attomey 
who  haa  obtained  it,  to  a  surety  for  stay  of  execution  who  has  paid  ikB 
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JadgBMO*  upon  Mi  woognliMW  of  bail,  will  not  ol  HmII  Intarfere  with 
tha  chim  ol  the  gronnd-reiit  ownor  to  the  prooeedaof  the  aherifre  aale  of 
the  reel  eefeete  bound,  for  hit  right  takes  effeet  by  relation  back  to  the 
date  of  the  deed  by  which  the  rent  was  resenred.  To  give  the  JQ4gm«Qt 
aaaigned  priority,  there  must  be  an  estoppel  by  agreement  to  gnarantee 
il^  or  some  stipalation  to  postpone,  for  while  the  assignment  may  import 
warranty  o^  titie,  it  is  not  a  gaaranty  of  collection,  or  of  the  lien  as  pri- 
nary,  bat  only  of  a  sound  debt»  unimpaired  by  secret  deffenies,  payment^ 
or  other  matter  which  would  render  it  invalid.    M 

ii  PluynonoH  tbom  DmoLoeuvM  ov  CoiocuinaATiozra  ibom  OLnam  to  At- 
TOBVSTB  tmcfOLD  OMLT  BB  Hkld  TO  EzTSND  to  suoh  communications 
as  have  relation  to  some  soit  or  other  judicial  proceeding,  either  existing 
or  contemplated.    Per  Selden,  J.     Whiting  v.  Barney,  386. 

i^  OoMMUinoATioic  VROM  Clddtt  TO  Attobnxt  IS  HOT  CoNfiDmiTiaii  when 
made  in  the  presence  of  the  other  party.    Id. 

See  Damaoss,  0-a 

BANKS  AND  BANKING. 

I.  OsHifTwi  OF  Bavk  has  Powxr  to  Traksmit  Notb  fob  DnouuKT  Ajrn 
OoLLBonoK  to  another  bank,  and  to  transfer  the  title  thereto  to  the  lat- 
ter.   Potter  V.  Merehanta'  Bank,  273. 

I.  Mbbb  Clxbk,  Acnxo  as  Cashxbr  in  Lattbb's  Absxnob,  has  No  Authob- 
ITT  to  transfer  any  of  the  notes  or  securities  of  the  bank,  unless  such 
authority  has  been  conferred  on  him  by  the  directors.  The  cashier  can- 
not clothe  him  with  any  more  of  his  power  than  is  necessary  to  enable 
such  derk  to  carry  on  tiie  usual  and  ordinary  business  of  the  bank.     Id. 

fti  Bakk  Clerk,  iNTBuamD  bt  Cashibb  with  Obdinabt  Bubiitbss  of  Bank, 
HAS  PowBB  to  transmit  notes  owned  by  the  bank,  or  held  by  it  for  cd- 
leotion,  and  payable  in  other  places,  or  at  other  banks,  to  its  agents  for 
that  purpose^  snd  may  indorse  such  paper  for  the  bank,  when  necessary, 
to  vest  in  the  collecting  agents  such  title  as  is  required.     Id* 

i.  AoBNor  OF  CcsJLEOnxQ  Bank  Tkbminatss  after  demand  of  a  note  for- 
warded to  it  for  collection;  and  a  refusal  to  return  the  note  is  evidence 
of  a  conversion.    Id. 

&  OASHnm  IS  Only  Pbbson  Who  can  Tbansfkb  Nbootiablb  Papeb  Bb- 
LONonro  to  the  bank.  But  he  being  the  financial  officer  of  the  bank,  his 
authority  to  make  such  transfer  ex  officio  for  a  legitimate  purpose  is  un- 
doubted.   Oi^Bcmkqf  New  Haven  Y.  Perkitti,9S2. 

See  CoBPOBATiONS,  6-1;  Nbootiablb  Instbumbnts,  1-7. 

BONA  FIDB  PUBCHASERS. 

L  To  Sustain  Gladc  of  Bona  Fn>B  Pubghasbb,  O^n'b  must  ':how  that  he 
had  no  notice  of  previous  conveyance,  that  his  purchase  was  upon  valu- 
able consideration,  and  that  the  consideration  was  paid  before  the  pnr- 
ehaaer  obtained  notice.    Blanehard  v.  7\fler,  57. 

f:  DiFnrsB  of  Bona  Fidb  Pubghasbb  can  onlt  bb  Madb  Availablb  by 
the  purchaser  himself  or  those  claiming  through  or  under  him.    Id, 

Bee  BzBOunoNs,  10,  11;  Bzbcctobs  ani>  Administbatobs,  3. 

BOUNDARIES. 

1 .  Dbclarations  of  Dbobasbd  Persons  Who  had  Actual  Knowlbdgb  as  to 
liOonoN  op  Ancient  Boundary  between  individual  proprietors,  or 
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who  had  pMoliar  mma^  of  knowledge^  to  tliat  it  may  faixlj  be  mfemd 
that  fhey  had  aotual  knoirledge,  made  at  a  time  when  they  had  no  mtv- 
eel  to  misrepresent,  and  made  when  upon  or  in.  the  immediate  vicinity 
of  the  line,  and  when  pointing  it  oat,  may  be  reoeived  as  to  the  locatioB 
ol  BQch  line,  when  from  lapse  of  time  there  can  be  no  reasonable  proba- 
bilxty  that  eyidence  oan  be  obtained  from  those  who  had  aetoal  knowl> 
edge  on  the  subject     Wood  ▼.  WiUard,  716. 

fL  Fact  that  Dxtdidant  had,  wor  Mors  than  Twxntt  Tkabs,  Ihoumid 
Laitd  m  DiSPUTB,  with  his  other  lands,  by  a  fence  whidi  extended  and 
enibraoed  other  land  of  the  plainti£f  beyond  a  line  not  indicated  ao  as  to 
be  discernible,  np  to  which  the  defendant  claimed  by  adyerae  posaaasiaB, 
would  not  give  the  defendant  constructive  possession  to  such  line.    Id. 

H  PsnoKFTiov  n  that  Pbofristob  of  AojoniiNo  Lor  Owns  to  Gkivtb 
ov  SiBXR,  and  that  the  purchaser  takes  to  the  ^^enter  by  virtue  of  a  oqb- 
veyanoe  of  the  lot.  People  act  upon  tlds  preaomption  in  baying  and 
Bailing,  but  it  may  be  rebutted.     Weislnvdr.  Cbkagoeic,  IfyCh.,  743. 

4.  &A1IB — Pkbsumftion  SHonuo  BB  CoMOLUSiVB  WHEN.  — Where  adjoining 
proprietors  lay  oat  their  lands  into  city  lots,  acknowledging  and  reoosd- 
ing  their  plats  with  nothing  upon  them  to  indicate  the  original  boandariei^ 
thus  in  fact  extinguishing  such  boundaries,  and  intending  that  the  lota 
shall  be  bought  and  sold  by  the  plats,  and  the  plats  alone^  or  where  the 
plats  indicate  the  center  of  a  street  as  the  line  of  original  diviaion*  the 
presumption  should  become  conclusive  in  favor  of  grantees  and  pnrdiaa- 
era  from  either  proprietor,  without  actual  notice  of  the  righta  of  the 
other.    Id, 

iu  PCTBOHABKB  OF  TdWN  LOTS  IS  AFrsOFBD  WITH  NOTIOB  VBOM  1\>WV  PLAXi 

Thehsklves,  where  the  original  boundary  lines  of  lots  fronting  npon  a 
street  appear  upon  the  plats  and  show  that  one  adjoining  proprietor 
owns  more  of  the  soil  of  the  street  than  the  other.    Id. 

C,  PUBOHASBB  OF  LaND  ON  BlTHER  SiDE  OF  CkOfMON  OOUNTBT  filOHWAT  D 

Pbobablt  Bound  to  ascertain  the  actual  division  line  between  it  and 
the  land  on  the  opposite  side,  regardless  of  the  easemant  by  highway. 
Id. 

7.  Town  Plats  abe  Pubuo  Rboobded  Repbbsbntatxon  that  Son.  or 
Btbeets,  subject  to  the  public  easement,  belongs  to  the  prt^rietora  of  the 
adjacent  lota,  and  that  the  center  of  the  street  is  the  real  line  of  division 
between  them;  and  if  by  mistake  or  other  cause  the  streets  are  in  fact 
wider  than  the  proprietora  intended,  the  application  of  the  rale  moat  still 
be  the  same.    Id, 

t,  ADjoiNiNa  Pbopbietobs,  bt  Making  and  Rboobdino  Town  Plats,  Make 
Oenteb  Line  of  Stbeet  the  line  of  division  of  lots  as  to  purchasen 
without  actual  notice;  and  each  proprietor  authoriaea  the  other,  as  ta 
lots  owned  by  that  other,  to  sell  as  tiie  owner  of  one  half  of  the  aofl  of 
the  atreets  fronting  upon  such  lots.    Id. 

See  Estoppel,  9,  10;  Hiohwatb 

BURQLABY. 
Bee  Ceiminal  Law,  9-10. 

GHARACTER. 
See  SsDUcnoN,  1. 
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CX>MMON  CARRIERS. 

li  OoMMOif  Oabbibe  n  Rbfombiblx  lOR  LoflS  OF  OB  In JUBT  TO  €k)ODS  in- 
tnisted  to  him  for  tmuportatioD,  tmless  the  loa  or  injury  happen  in 
oooaeqaenoe  of  the  act  of  Qod  or  tb»  poblie  enemy.  Bead  ▼.  Spauldingf 
420. 

%  OOHMOii  Oabbub  n  Rerfonsible  fob  Injubt  to  Q00D8  BT  Act  of  QoDb 
if  he  departu  from  hia  line  of  duty,  and  while  thna  in  fanlt^  and  in  con* 
■aqnenoe  of  the  faalt,  the  goods  are  injured  by  an  act  of  God,  which 
wimld  not  otherwiBe  have  caaaed  the  injury.    Id. 

H  OOKlf OH  OaBBIXB  18  ROFONSIBLB  FOB  InJUBT  TO  QOODB  BT  ACT  OF  QoDv 

where  the  goods  were  exposed  to  the  injury  by  the  carrier's  unreasonable 
delay  in  forwarding  them.    Id. 

Ab  Aor  OF  OoD,  KxKMPTiHQ  OoMiiON  Cabrzib  fbom  Lllbhtit  fob  Injubt 
TO  OB  LoflS  OF  GooM,  is  an  act  occasioned  ezduahrely  by  natural  causes, 
■ooh  as  oonld  not  be  prevented  by  hunuui  care,  skill,  and  foresight.  Per 
Wright^  J.    Mkhadt  ▼.  New  York  Central  R.  R,  Co.,  41S. 

IL  Aor  OF  Oon,  to  Ezoosb  Cokmov  Cabrizb,  icust  bb  Solb  A2n>  Imhxdz- 
an  Gaubb  of  In jubt.  If  there  be  any  co-operation  of  man,  or  any  ad« 
mixture  of  human  means,  the  injury  is  not,  in  a  l^gal  sense,  an  act  of 
God.    Per  Wright,  J.    Id. 

f.  OOHMOzr  Gabbieb  is  RssPONSiBXiB  FOB  All  Injitbieb  to  Goods  intrusted 
to  him  for  transportation  while  under  his  care  and  control,  except  in- 
juries caused  by  act  of  God  or  public  enemies.    Id, 

7*  OoKifOK  Oabbxeb  IB  Rebpohaiblb  fob  Lf  jubt  to  Goods  by  Act  of  GoDb 
if  be  departs  from  his  line  of  duty,  and  while  thus  in  fault,  and  in  ccn- 
aequenoe  of  tliat  fault;  the  goods  are  injured  by  an  act  of  God,  which 
would  not  otherwise  have  produced  the  injury.    Id. 

H  OoKifoir  Gabbier  is  uhdeb  Dutt  to  Forwabd  Immediatelt  Goods 
Reubived  BT  It  from  a  connecting  line  to  be  transported  to  the  owners, 
and  cannot  justify  a  detention  on  the  ground  that  by  its  regulations 
goods  received  from  a  connecting  line  are  not  to  be  forwarded  until  the 
leoeipt  of  a  bill  of  back  charges,  and  that  no  such  bill  accompanied  the 
goods.    Id. 

9l  Ooxmoh  Gabbieb  n  Rbbfoebible  fob  Injitbt  to  Goods  bt  Act  of 
GoD^  where  the  goods  were  exposed  to  injury  by  the  carrier's  inexoosabla 
detentioa.    Id* 

Ml  OoKMOH  Gabbieb's  LzABiLnr  DOES  hot  Rest  oh  Oohtbact,  but  q 
Imposed  bt  Law.  — Irrespective  of  any  queatian  of  negligence  or  fault 
on  his  part,  he  is  liable  where  the  loss  does  not  occur  by  the  act  of  God 
or  the  public  enemies.    MerrUt  v.  EarU,  292. 

11.  OoiOfOH  Gabbieb  is  Ihbubbb  against  All  Losses  except  those  occnr- 
ijng  by  the  act  of  God  or  the  public  enemies.    Id, 

VL  Bt  "Act  of  God"  is  Msaht  without  Aid  ob  Ihterfebehce  of 
Hah. — The  expressian  exdndes  all  human  agency,  and  denotea  acoi- 
denta  arising  from  winds,  storms,  lightning,  tempest,  etc.    Id 

VL  BZFBEBSIOHB    "AOT  OF  GOD  "  AND    "INEVITABLE    AOOIDENT "  ABE  HOT 

Sthohtmoub. — That  maybe  "an  inevitable  acddont" which  no  fore- 

fli^t  or  precaution  of  the  caorier  can  prevent.    Id. 
14.  Acrr  of  God,  to  Excuse  Gabbieb,  must  be  Sole  and  Immediate 

Gaube  of  Loss.    It  is  not  enough  that  it  may  be  the  remote  canae  of 

tholoaa.    Id. 
Iflk  Immediate  ahd  Remote  Gauses  Illustbatbd  bt  Faois. — Where 

hones  have  been  lost  by  the  sinking  of  a  river  steamboat  carrying  them* 
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md  tt  i'MMin  tiiftft  i^Mi  immwliatft  immm  of  *^m>  aoodflBt  md  km 
MBtMi  of  the  ■fcBMiiKwit  with  tho  mut  of  a  aloop  which  had 
hi  a  iqiial],  two  days  helora,  which  mart  wu  out  of  water  fifteen  iMt 
or  more  at  low  water,  end  wee  ▼inUe  the  day  before  end  the  nme  6mj 
of  the  eooideaty  the  loee  ceonot  be  attributed  to  "ineviteble  aoeidaBt* 
eot  of  Qod "  as  thoee  terme  are  need  in  the  law,  bat  might  hate 
aToided.  The  ■qnaU  which  ennk  the  doop  wee  bat  the  remote  er 
idacy  caoee  of  the  aecidimt,  and  ooald  efEordno  ehield  to  the  oerriar. 
MerriU  v.  Bark^  292. 
I&  WnnsKB  Oabmsb'b  Cohtbaot,  wmi  Baspior  to  Sranm  BsLAnm 
TO  OansTAiroB  of  Sunday,  n  Good  ob  Bad  ICaku  No  DinBBncn 
ae  to  hie  liability  for  property  placed  in  hie  cnetody  for  treneportationv 
end  whioh,  throogh  hie  ne^igence  or  violation  of  dnty,  hae  been  loet 
Id. 

n»  IjABIUrrOFBAXIJfe0ADQ>MFASTASCOMll0irCABKEIB,10B€k)OS8TBAB»> 

roBasD  oivn  ns  BoAD,  CkiRmruBS  not  only  until  the  goode  ere  depoeitsd 
hi  the  depot  or  warehonee  of  the  company  at  the  plaoe  of  deetination,  hot 
nntU  a  reeeoneble  opportonity  hae  been  efforded  the  owner  or  coniignee 
to  teke  them  away.  fTootf  ▼.  Cfroeker,  773. 
UL  Bxxekt  of  **  RnaaoiiABiJi  OnfoaxvaiTt "  AiiOEiMBoOofiBiojrKn  of  Qoodi 
TO  Tau  Thkm  awat  after  ceirier'e  tnmeit  hae  ended  ie  not  to  be 
meeenred  by  any  pecaliar  cironmetencee  in  hit  own  condition  and  eitaa* 
tien  renderhig  it  neceoaary,  for  hie  own  eonvenionce  and  acoommodatifli^ 
that  he  ohonld  hay  e  a  longer  time  or  better  oppertonity  than  if  he  redded 
in  the  yioinity  of  the  depot  and  wae  prepared  with  the  meene  and  fedli- 
tiee  for  taking  the  goode  away.    Id, 

19.  If  CoNSioifxi,  AT  Eablust  Pbaotigabui  Mokbit,  Don  hot  Taks  hd 
pROFXBTr  from  poweawon  of  common  oanier  after  the  traneit  hee  ended, 
he  may  thereby  be  deemed  to  have  coneented  that  it  ehoold  remain  in 
poeoeoirion  of  the  cecrier  under  the  more  limited  liability  of  a  warehonee 
man.   Id. 

20.  Facts  or  This  Oasb  Show  that  Oabbikb,  aftkr  iBARgcr  had  Bbdbb^ 
STILL  Stood  in  That  Relation  ae  to  the  ««""g"^  and  not  merely 
in.the  relation  of  a  depoeitary  or  bailee  jor  hire.    Id, 

21.  MosBs  V.  BoffTON  AND  Mainb  Railboad^  82  N.  H.  023, 8. 0.,  04  An.  Daa 
38],  followed  and  approved,    /d. 

22.  Rules  of  STBicr  RisFONsiBiLiTr  W^icai  Ooxmon  Law  Amt^Antrmm  io 
Carriers  should  not  be  relaxed.    Id. 

23.  Defect  in  Vessel  or  Want  of  Skill  in  Oarbtbb  ob  his  Sbbvahis 
will  not  per  $e  entitle  the  plaintiff  to  recover  in  an  aetion  ageinst  a  com- 
mon carrier  for  loee,  but  it  must  also  i^ppear  that  such  defect  or  want  of 
skill  contributed  or  may  have  cootribnted  in  some  manner  to  the  hMSi 
HiU  V.  Sturgeon,  149. 

,  fll  It  IS  SomoiENT  fob  Oabbteb  to  Show  in  DmNSB  of  AonoN  egaioel 
him  for  loss  that  the  lose  wae  caueed  by  the  perils  d  navigaticB  within 
the  ezoepti(»8  of  the  bill  of  lading,  and  he  ie  not  bound  to  ahow  affirmai 
tively  the  particular  and  identical  cause  of  the  loss.    Id. 

See  Railboaiml 

OONSnTOnONAL  LAW. 

1.  Act  op  Leoislatdbb  Affeohno  Ck>RPORATB  Ohabtbii,  Obnbbal  Aor 

RsPEALrNo  Provtstoms  therein.  —  Where  the  charter  of  a  reilroad  com- 
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fmjp  wfakh  the  Vgii1tfnr>  reeenrad  the  right  to  altar  or  repad,  provides 
that  thty  ahall  bo  taxed  at  the  rate  of  one  half  of  ooe  per  oent  per  aomun 
eo  the  amonnt  of  naoftj  eipended  by  theniy  and  that  no  other  tax  ahall 
be  leriad  npon  them,  and  a  aabaeqiMnt  legiaUtiue  by  a  general  tax  law 
anbjeeied  to  taTation  the  real  eefeate  of  all  priTate  oorporationa  '*  exoept 
thoee  which  by  Tirtne  of  any  irrepealable  contract  in  their  charter  or 
other  contract  with  the  state,  **  are  expressly  exempt  from  taxation,  and 
where  said  aot  repeeled  all  acts,  whether  special  or  local,  inconsistent 
with  its  provisions,  this  last  general  law  repeals  the  provision  in  the 
railroad  charter,  and  sobjeots  the  properly  of  the  latter  to  the  system  of 
taxation  therein  provided  for.    State  v.  Mosffor  etc  qfJenqf  CUff,  240. 

%  JLot  of  LioiSLATUBn  NOT  CoHTRACT,  —  Act  of  legislature  granting  char- 
ter to  railroad  company,  and  providing  therein  that  the  compeny  shall  be 
taxed  only  in  a  certain  som  and  manner,  and  reserving  a  right  to  alter 
or  repeal  this  charter,  does  not  amoont  to  a  contract  with  the  company. 
It  lacks  the  essential  elements  of  a  contract^  aa  there  is  no  obligation  on 
the  state  to  continne  the  tax  in  the  form  preecribed.  The  <ii«fci«gniaKi«g 
difference  between  an  ordinary  legidative  act  and  an  act  amoonting  to  a 
eontraot  is  the  implied  agreement  arising  from  some  provision  in  the  aot 
aot  to  alter  or  recall  the  privilege  granted.    Id. 

H  Aor  OF  LniSLATiTBB  n  Contract.  — Act  of  legidature  granting  eoiporate 
privileges  to  a  body  of  men  and  exempting  them  from  taxation  becomes, 
when  accepted,  a  contract^  protected  from  being  impaired,  by  the  consti- 
tation  of  the  United  States.  Bat  if  the  act  reserves  the  right  to  repeal, 
the  company  take  the  charter  sabject  to  sneh  alteration  as  the  legialatare 
deem  expedient    8iaU  ▼.  MBIer,  188. 

4b  Kg  Ibbxpsalablb  Ck>iiTaAcr  oav  Result  fbom  FnovisiDirs  zn  OHABxn 
which  are  made  in  terms^  jnbject  to  be  altered,  amended,  or  repealed  at 
the  pleasure  of  the  power  granting  them.    Id. 

iu  WhKBS   OkABTSR   PBOyiDB   THAT    BlOBT    IB    RBDDTVXD  TO  AlOBB  OB 

Amxhd  It  whenever  the  pnUio  good  may  reqnire,  the  legislature  is  the 
jndge  when  that  time  comes,  as  that  body  is  the  proper  tribnnal  to  de- 
termine what  the  public  good  requires  in  aU  matters  of  legislation.    Id. 

C  MxBB  GnnEBAL  Words  of  Bspxal  zn  Act  will  not  affect  the  provisions 
of  charters  given  to  private  or  municipal  corporations;  but  a  provision  in 
an  inconsistent  act»  that  "all  other  acts  and  parts  of  aoti,  whether 
special,  local,  or  otherwise^  inconsistent  with  the  provisions  of  this  act| 
are  hereby  repealed,"  will  have  that  efleot.    Id. 

7*  Qotbal  Act  Bxpxalzno  Fbovisions  zn  Gobpoeatb  Charter  Brlatzno 
TO  Taxation.  — Where,  by  the  terms  of  their  charter,  which  the  legis- 
lature lesorvo  the  right  to  alter  or  repeal,  a  railroad  company  are  to  be 
taxed  one  and  a  half  per  oent  on  the  cost  of  the  road  as  soon  as  the  net 
proceeds  shall  equal  seven  per  cent,  and  no  othartax  is  to  be  levied  upon 
them,  and  a  subsequent  legielatnre  by  a  general  tax  law  subjected  to 
taxation  the  real  estate  of  all  private  corporatioss  **  except  thoee  which 
by  virtue  of  any  izxepealable  contract  in  their  cbarterau  or  other  con- 
tracts with  the  state,"  are  expressly  exempt  from  taxation,  and  where 
said  act  repealed  aU  acts,  whether  special  or  local,  inoaoaistent  with  its 
provisions,  this  last  general  law  repeals  the  provision  in  the  railroad 
charter  and  subjects  the  properly  of  the  latter  to  the  aytUok  of  taxation 
therein  provided  for.    Id. 

H  BCATUS  OF  OONFIDSRATB  fiJTATIS,  80  GALLRD,  AS  GoVXRHllBrr. 

but  not  decided,    fyield  v.  Prnm^kcmia  Iiu.  Oo^,  028. 
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H  OoiCBTiTunoNAL  Law>-Stats  Law  BsauukTiRo  Ck>if]iBBCB 

DinmuEKT  STATBa Act  of  the  legislature  of  the  state  of  New  Jenej 

relating  to  corporations  doing  business  in  that  state,  not  .being  oorpara> 
tionB  of  that  state,  which  provides  that  "every  soch  company  so  doing 
bnsinen  shall  pay  a  transit  duty  of  thxee  cents  on  every  psaseoger,  and 
two  cents  on  every  ton  of  goods,  wares,  and  merchandise,  or  other  arti- 
cles carried  or  transported  by  or  for  soch  company  on  any  railroad  or 
eual  in  this  state  for  any  distance  exceeding  ten  miles,  except  paswnngeHi 
and  freigiht  transported  exdnsiTely  within  this  state,"  is  nnoonstitntiooa], 
because  in  conflict  with  that  provisioii  of  the  United  States  ooostitation 
giving  Congress  exclusive  power  to  regulate  commerce  among  the  aeveral 
states.    Erie  R*y  Co,  ▼.  8tate^  228. 

101  RiCKTiiaTXHO  IimBSTATi  GoxKiBGi.  — Imposing  tax  upon  that  portion 
cf  corpoEation's  boginaes  relating  exclusively  to  the  trsnsportaticQ  ol 
goo4i  in  proportion  to  its  volume^  from  one  state  to  another,  amounts  ta 
a  tax  upon  the  goods  themselTes.  The  ri^t  to  place  this  duty  on  this 
business  of  the  cotporation  is  equivalent^  oonsideffed  as  a  prerogative  of 
state  government^  to  the  right  to  tax  the  goods  themselves.    Id* 

IL  BiouukTiozr  of  Commsbob  bstwxbn  Sxtxral  States.  — Whenever  tha 
taxation  of  a  commodity  would  amount  to  a  regulation  of  commerce,  sa 
will  the  taxation  of  an  inseparable  incident  or  a  necessary  concomitant 
of  such  commodity.  With  regard  to  oommeroe  between  the  several 
states,  the  transportation  is  as  much  a  part  of  such  commerce  as  the 
goods  themselves.    Id, 

12.  Stats  oanitot  Tax  Fobugii  Ck>BPQBAxioir  upon  Doixbxmt  Princifli 
OB  IN  Ddtbbxmt  Mannxb  from  what  she  can  tax  one  of  her  own  domea- 
tic  corporations.    Id, 

18.  Act  of  Tazino  Pbopbbtt  is  Aoknowuedgmknt  oy  Lboal  Status  ov 
Pkbson  or  CoifPANT  upon  whom  the  tax  is  levied.  A  state  under  a 
tax  law  csnnot  require  a  foreign  corporation  to  pay  any  sum  it  maypleasa^ 
and  then  defend  the  act  upon  the  plea  that  the  company  taxed  has  bo 
rights  but  such  aa  of  graoe  may  be  conferred  upon  it.    /dL 

OONTINUANOB. 
See  PLBAiuNa  and  PBAcmci%  1. 

CONTRACTS. 

1.  Whkbb  Pabths  BxDUcn  theib  Contbaot  to  WBirorc^  such  writing  fa 
presumed  to  contain  the  entire  contract^  as  a  general  rule^  and  it  cannol 
be  shown  by  parol  that  other  things  were  agreed  on  at  tiie  same  tima. 
Hahn  Y,  DooUttk,  757. 

8.  Samx.  —This  Bule»  howxvbb,  is  not  Affugablb  to  Instbuxbnts,  such 
as  deeds  of  land,  assignments  of  choses  in.  action,  bills  of  sale,  indorse 
ments  of  notes,  etc,  which,  from  their  nature,  are  adapted  merely  ta 
transfer  title,  in  execution  of  an  agreement  which  they  do  not  profess  ta 
show.    Id, 

8.  Pabol  Evidbhob  ApinssniTiB  to  Show  Wabbantt  whxbb  Konb  is  Con- 
tained IN  Wbittbn  AflSiONicxNT.  — If  a  note  and  mortgage  are  trans- 
ferred by  a  written  assignment  containing  no  words  of  waixanty,  parol 
evidence  is  admissible  to  show  that  the  vendor  waiianted  the  mortgage 
security.    Id, 

4.  No  Peoflb  abb  Bound  to  Envobcb  ob  Hold  Valid  in  thxib  Coubtb  of 
JxTsncE  Any  Cohtbact  which  is  injurious  to  their  public  r|ghti|  or  offends 
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tiwir  monls,  or  oontraTenes  their  policy,  or  ▼iolates  a  pablio  law.  City 
Bant  qfNem  Haven  ▼.  PerBtu,  332. 

B,  Bqtjitt  will  Anhxtl  Contract  wor  Pubobasb  of  land  entered  into  by  an 
imbecile,  withont  oonnsel,  by  which  he  agrees  to  pay  twice  the  tme  yalne 
of  the  land,  and  is  otherwise  imposed  upon  by  the  fraadulent  representa- 
tions of  the  vendor.    CkMrrow  v.  Brown,  460. 

lb  CoRTBACT  Madb  CHf  BuHSAT  18  voT  Von>,  and  does  not  violate  the  New 

York  statute  respecting  the  observance  of  the  sabbath,  unless  it  b  to  be 

•    performed  on  Sonday,  in  which  case  it  would  be  invalid.  MerriUv.JBcarlt^ 


See  Altebasion  of  LnmnrxxNTB;  Con8titdtzoiial  Law;  Salk. 

CONVERSION. 
See  Co^KKAHor;  Nsootiablb  iNSTBOiasirES,  13. 

CORPORATIONS. 

L  AoosRAircB  OF  Cbabsxr  of  CoBVOBATioir,  IF  Aht  IB  NscnsABT  whera 
the  charter  creates  a  oofpoiation  la  prcBaenUf  and  appoints  a  board  of  di« 
rectors,  is  sn£Sciently  shown  by  the  meeting  and  proceedings  of  the  direo* 
tors  under  the  charter,  though  had  without  the  limits  of  the  state  creating 
the  oarpocatian.    Okh  etc  B,  B.  Co.  v.  McPheraon,  128. 

fL  Stookholdxb  of  Cobforation  whosb  DnaoroBfl,  Naxbd  in  Chabtxb» 
HAVE  Mbt  and  Taken  AonoN  without  the  limits  of  the  state  czeatiog 
the  corporation,  is  estopped  from  denying  its  corporate  existence,  where 
he  has  subscribed  for  its  stock  by  its  corporate  name^  paid  installments 
oalled  for  by  the  directors,  and  attended  the  meetings  of  its  stockholden 
and  voted  at  elections.    Id. 

H  BmioiOBs  OF  Cobpobation  Which  has  bun  Duly  Put  into  Bxnr* 
XNG%  who  are  elected  at  a  meeting  of  the  stockholders  held  without  the 
limits  of  the  state  creating  the  corporation,  but  who  accept  their  officei^ 
and  order  a  call  for  payment  upon  subscriptions  to  stock,  become  direo* 
tors  de/acio,  and  their  authority  to  act  as  such  cannot  be  questioned  col- 
laterally by  a  stockholder  in  an  action  against  him  for  the  call  thus  made 
without  showing  a  judgment  of  ouster  against  them  in  a  direct  proceedU 
ing  by  the  government  for  that  purpose.    Id, 

4.  F6BXION  Cobfobation  18  Rbooqnizbd  in  Fobxign  JnBiBDionoN,  not  as 
Acrr  OF  Right,  but  as  an  act  of  grace;  and  a  state  may  refuse  to  recqg* 
nize  a  foreign  corpocatkn  except  upon  its  own  conditions.  Brie  BaUwa§ 
Co.  V.  State,  220. 

6i,  Barxino  Bubinxss  is  Entibelt  Fobeiqn  to  Chabtxb  of  Cobpobatkui 
formed  for  the  purpose  of  building  and  maintaining  a  railroad.  Peoph 
exfd.AUome^Oeneralr.  Bimr  Baidm  and  Lake  Brie  B.  B.  C%i,  64^ 

C  Powebs  of  Cobpobation.  — Corporations  may  use  the  same  inddental 
means  to  accomplish  agiven  purpose  that  might  boused  by  anindividnal 
in  the  abeanca  of  restriction,  but  where  it  is  confined  to  one  kind  of  b«al- 
aesa  it  cannot  lawfully  engage  in  enterprises  foreign  to  that  bniriniiai 
Id. 

7.  liBOE  or  Pafbb  Bbkgnxd  to  Oiboulatb  in  Fobm  and  Simihtuiw  OV 
Bank  Noieb  is  an  act  of  banking,  and  is  unlawful  for  a  corpomiioQ 
fiotmed  for  the  porpoee  of  maintaining  a  railroad.    Id, 

H  Dob  Oboaebaxiov  and  Bjdbt  of  Mutoal  Lwobanob  Compaet  to  Aof 
mnxBB  m  Ghabxbb  is  presumed  in  the  abasnce  of  countwailiqg  praof 
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in  a  wM  hy  the  oomptay  against  ona  of  ita 
BMnta,  — ii  iadaady  the  defendant  ia  no^  in  aneh 
denying  them.    NalhmaiMwkuU  F.  /ml  Co.  ▼.  Teomam^  610L 

H  Absbncb  of  AfiiBifixnni  Sbdwzko  or  Mnron-BOOK  of  Mutval  Ino» 
AHGB  OoKFAVT  that  ooe  miUioa  dbUara  of  inannmoe  has  been  aabaeiihai 
lor»  as  leqiuxed  by  the  diarter  of  the  oonpany  to  entitle  it  to 
doea  not  e?en  taod  to  prore  that  snch  anbaonption  haa  not  been 
Id. 

lOL  Am— nnpiT  ov  Mvival  Insinuvn  Pouor  n  b€t  Xhtaleoasbd 

before  the  iaananoe  of  aneh  polioj  other  polioiaa  had  ianed  bearing  wA 
ten  agreementa  signed  by  the  aecretary  of  the  oompany,  or  by  brokaea 
who  prooared  the  policies^  that  the  holdera  ahoold  not  be  liable  to  aeaaaa- 
mant^  when  it  ia  proved  that  the  agreementa  were  unantfaoriaed  by  te 
board  of  direotora  and  repadiated  by  them,  and  that  the  holders  weea 
aaaeaaed  and  paid  their  iBneeamentB  like  other  policy  holdenb  and  thai 
the  amount  of  the  aaaeaament  on  snch  snbeeqnent  policy  was  not  at  all 
aflected  by  sooh  agreementa.    Id. 

11.  Br-LAW  ov  OoBKnuxioH  PnoiviDnfo  soe  A»Dixioy  of  Tm  fse  Own 
FIB  MovTH  to  the  amount  of  vnpaid  aaaeasments  is  invalid  iHiera  te 
eharter  providea  that  the  amoont  of  unpaid  aaaeasments — whicsh,  of 
oouise^  includes  simple  interest — ahall  be  reoovered  by  aetaon,  for  a  by- 
law cannot  add  to  the  rule  of  damagea  fixed  by  the  charter;  but  a 
diot  for  the  amount  of  assessments,  with  ten  per  oent  per  month  inl 
will  be  allowed  to  atand  upon  the  condition  that  the  plain  tiflii 
upon  the  record,  the  ezoeaa  of  the  verdict  over  the  amoont  of  the 
ments  and  simple  interest    Id. 

VL  Cobfokahon  mat  bi  Ghabokd  fob  Sbbvigis  Rehdibbd  fob  isb  Bbts- 
FIT,  although  the  employment  was  not  formally  authoriaad  or  ratified  by 
the  direotora.  The  corporation  will  be  bound  ^  the  aervioea  are  rendersd 
by  persons  who  are  employed  by  ita  officers  or  agoita  acting  within  te 
acope  of  their  authority  or  where  the  en^loyment  ia  unauthoriasd,  hot 
the  services  are  performed  with  the  knowledge  of  the  direoton^  end  v^ 
oeived  by  them  without  objection.  Booker  ▼•  Sagie  Btmk  ^ 
351. 

See  OoBomTDnDHiii  Law»  1-7»  9-13}  IsTiBHr,  1;  LniBL^  1| 

OOSIS. 
See  AflBmnann^  2;  Haxjoious  PwonoirrBur,  %, 

OQ-TENAKOY. 

L  CoirvEBSioH  BBi'wmH  Ck>-TKNAiiTS.  — Where  plainti£GB  raiaed  a  orop  el 
grain  on  shares  upon  the  land  of  defendant^  and  after  it  was  cnt^  defend- 
ant  hauled  it  o£^  had  it  thrashed  and  put  in  his  granary,  refused  to  ghre 
any  of  the  grain  to  plaintiffs,  and  denied  having  any  for  them,  this  ab- 
aolute  denial  of  the  rights  and  title  of  his  oo-tenanta  amomits  to  a  con- 
version.   Fiqput  V.  AlUaon,  64. 

%  DoOTBOri  THAT  THHBB  CAN   BB   Ko   CkmVXBSION    BKTWBBH    OO-TSVAnB 

appliea  to  things  which  in  their  nature  are  ao  far  indivisible  that  the 
share  of  one  cannot  be  distinguished  from  that  of  another,  and  not  to 
aneh  artidea  aa  grain  or  moosfy,  whioh  are  anaoeptifale  of 
diviaaon.    /dL 
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VOR  OuHVMUunif  WITHOUT  Fltoov  OIF  BiUL  —  Wbflre  plain* 
Hflb  niitd  a  «Np  cf  srain  en  aham  upon  datadtatfa  land,  and  dafand- 
aal  takea  jeaaairinn  of  tha  antira  loft^  and  lafoaaa  to  foJfill  Ida  contract  of 
gifiog  vp  a  portioii  to  plaintifl^  and  hia  oondnot  ahowa  a  datarmination 
to  kaap  their  ihafa^  ha  ia  bound  to  pay  for  it^  and  plaintiiBi  may,  by  their 
aoaaanK  ooirmt  tha  twmaaction  into  a  nk^  and  maintaia  €ummp§U  for 
ttM  priaa  of  tfaair  grain.    ItL 

8aa  PABimov. 

COVENAinB. 

1.  U!rQV  (kfwmujn  Which  Rom  with  Land  an  action  liea  f or  or  againat 
IIm  aaijjniin  at  oommnn  law,  though  he  ia  not  named  in  the  covenant. 
Bat  it  ia  otharwiae  if  the  covenant  ooncema  Homrtihing  not  in  uae  at  the 
tfani^  bat  to  be  baOt  after  the  demiae  ia  made.    Ckmovet  ▼.  8mUh^  247. 

%  Tb  Makb  DsrankAXT  Lublk  oh  Covxvaht  there  moat  be  privity  b»> 
Um  and  plaintiff.    The  oorenant  moat  reapect  the  thing  granted 

Id. 

See  WimBBn^  d. 

COEOMIKAL  LAW. 

or  AocDiiD  DDBDro  PKooBna  or  Tbial.  — Priaonar  may  Tolnn- 
tarily  abant  himaalf  from  the  ooort-room  daring  a  portion  of  the  pro* 
gma  of  hia  triaL  Conaeqiuntiy»  where  the  jory  in  a  trial  for  f ekmy 
vatuned  and  atated  that  they  had  agreed  apon  a  Terdict^  bat  had  not 
padnoad  it  to  writing,  and  were  sent  back  to  prepare  a  written  yerdictb 
and  where,  when  they  retamed,  the  priaoner  waa  not  present^  and  the 
Jory  retained  their  Terdiet^  were  polled  by  the  priaoner'a  coanflel  and 
diiohaiged  before  hia  retam,  the  priaoner  will  not  be  given  a  new  trial, 
onlcM  he  ahow  that  lua  abaenoe  waa  enf oroed.  HiU  ▼.  StaU.  736. 
&  It  m  HOT  Bhouoh  to  Show  that  AooraiD  was  Aboemt  ibomCoubt-boom 
daring  the  rendition  of  the  verdict  in  hia  caiee.  The  barden  ia  on  him  ta 
ahow  error,  and  he  ahoold  make  it  appear  that  he  waa  deprived  of  the 
light  to  be  preeent^  not  merely  that  he  waa  not  preaent     Id, 

H  BVBBT  PXBflOH  TbIXD  I0&  FXLOHT  HAS  RiOHT  TO  Bl  PUSKRT  AT  TbiAL^ 

AHD  AT  Wholb  OF  It,  and  if  he  ahoald  be  deprived  of  hia  right  witboat 
hia  oonaent,  he  will  be  given  a  new  triaL    Id, 

4  LraTRUonoH  BHCBOAaHiHO  UFOH  FnoviHOx  OF  JuBT. — It  waa  eaeentinl  ta 
eataUiih  the  identity  of  certain  notea  f oand  where  the  priaoner  waa  said 
to  have  oonoealed  them  with  the  onee  charged  to  have  been  atolen.  The 
eoart  in  ita  charge  said  that  **  one  twenty-dollar  note  waa  poaitively  iden- 
tified "s  HMf  error  aa  the  qoeetion  of  identity,  no  matter  what  the  evi- 
danoe  waa  for  the  jory.    Id, 

IL  Lost  InmofiaMT  oahhot  bs  Rbflaobd  by  affidavit  of  the  derk  or  order 
of  the  ooart  Where  the  indictment  ie  lost  even  after  the  arraignment 
the  defendant  cannot  be  tried.  Provinons  of  chapter  180  of  code  allow- 
ing pepera  in  any  caoae  lost  or  destroyed  to  be  replaced  by  anthenticated 
oopiee  relate  only  to  civil  matters.    Bradahaw  v.  ComntrnweaUhy  722. 

lb  OoMFnsBT  WiTHBaB  IH  Casb  OF  ABORTION,  Who  IS.  —  If  porsoQ  being 
tried  on  an  indictment  for  giving  medicine  to  prodace  a  miscarriage  tries 
to  ahow  that  another  waa  the  father  of  the  child  of  which  the  proaecatrix 
waa  caoeiaft^  the  proaecation  may  call  the  latter  to  prove  that  he  had  na 
farterooorae  with  the  woman.    Ihmn  v.  PtopU^  819. 
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7.  Woman,  to  Wbox  MiDiODfB  wxbx  AramnRBiiXD  to  Piomtci  Mhjoab. 

Kuai  IB  victim  rather  than  an  aooomplioe;  even  if  daemed  acoompliee  aba 

IB  competent  for  proaecation  aa  a  witoeaB  against  tiio  aociued;  and  bar 

teatimony  doea  not  zequira  corroboratiaQ  where  it  eatahliahea  aatiafiaetory 

proof  of  guilt.    Id* 
8b  Wbilb  sot  Ginsrallt  Disobext  roR  JiraT  to  Convidt  mrav  UnuF> 

POBTXD  Tsstimont  ot  Aoookfliob,  it  is  not  the  law  tiiat  a  oonviotioB 

npon  snch  testimony  can  in  no  caae  be  had.    Id, 
9l  To  OoNSTrnm  Dweluno-housi  ik  Sknsb  NBonBABT  to  Makb  Uslaw^ 

FTL  Bbkakino  Bubglabt,  no  one  need  be  in  the  hooae  at  the  tinier  pso- 

Tided  the  owner  had  the  intention  of  returning.    SiatB  v.  ifeerdoM^ 

109. 
IOl  Houbb  Oxasbs  to  bx  DwiLUNO-BonBi  in  sense  necessary  to  make  imlaw« 

fnl  breaking  borglary,  if  the  owner  locks  it  up  and  leaves  it  with  a  settled 

purpose  not  to  retuin.    Id, 
11.  Fact  that  Part  or  Stolen  Pbofebst  was  F6uin>  ufov  PEBSoai  ov 

One  engaged  in  the  conmion  design,  aiding  and  abetting  the  defendant^ 

IB  competent  evidence  on  the  trial  of  an  indictment  for  bvoony.    StaU  t. 

WMman,  117. 
12L  Evidence  that  Stolen  Pbopebtt  was  Found  in  the  possession  aad 

bonae  of  the  accused,  where  he  and  bis  wife  alone  resided,  is  oonxpetent 

aa  tending  to  estahli^  his  guilt    Biak  t.  Johmmm,  434. 

13.  PoflSBasiON  or  Stolen  Pbofbbtt,  although  not  ao  rooent  aa  to  niae  a 
legal  preaomption  of  the  taking,  is  nevertheless  evidsnoe  to  be  oensUand 
in  connection  with  other  evidence  upon  that  point.    Id, 

14.  KnjJNO  IS  MuEDEB,  AND  NOT  Manblavorteb,  whsre  partiaa  fi^  by 
consent  with  deadly  weapons,  and  the  aoeosed,  having  his  weapon  ready* 
takes  his  adversaiy  at  a  disadvantage,  and  staba  him  in  the  aide  while  be 
is  in  the  act  of  turning  around  to  face  the  aceoaed,  and  betea  be  is  on 
his  defense.    State  v.  SUki,  442. 

lA.  Kinds  or  Manslauobtee  Stated  and  Ezflainbdi    U, 

16.  In  Mutual  Combat  with  Bbadlt  Weapon^  an  ofisr  to  sirikadoaa  nol 
amount  to  legal  provocation.    Id, 

17.  On  Trial  vob  Mubdeb,  wrebe  LrrBmoNAL  KnuNO  with  DmuxLY 
Weapon  is  Admitted,  an  instruction  is  proper  which  awsnniwi  as  tna 
what  defendants'  witnesses  have  sworn  to^  and  statsa  that  sach  tsati- 
mony  does  not  mitigate  the  crime  to  manslaughter.    Id. 

15.  Fact  or  Homicide  mumt  be  Proved  bt  State;  but  if  found  ar  admittst^ 
the  omis  of  showing  justification,  excuse,  or  mitigation  ia  upon  tiieaecBaed,i 
and  the  jury  must  be  aatisfied  that  the  matter  ofiiBred  in  niitigBtioa  is 
true.    Id, 

19l  Obioinatob  or  Mauchous  Assault,  Who  CkamNuas  in  OonfuoT 
WmcH  Ensues,  ib  not  justified  in  taldng  the  life  of  bis  advarsaiy,  bow- 
ever  neceasary  it  may  be  to  save  his  own,  or  to  whMw  eactrsmitgr  ba 
may  ba  reduced.  But  whan  be  wholly  withdraws  from  the  aoniiiol^  and 
basin  good  faith  retreated  toa  pUuseof  apparent  aeeuzilgrt  ha k  i^gidn 
randtted  to  biarij^t  of  self -defense.    S^t^T.Bka»,4lKK 

See  SEDuonoN,  1. 

CUSTOMS. 
See  Insubangi^  7. 
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DAMAOBS. 

1.  Waot  or  FwoavuxT  Loss,  akd  Amouht  THSRior,  asm  Lm  to  sb  Di- 
maatraD  bt  Jubt  under  instraction  that  tfaey  may,  in  estimating  tht 
peesniary  injmy  in  an  aotion  by  a  father,  as  administrator  of  his  wife,  to 
reoover  damages  for  his  wife's  death,  caused  by  defendants'  n^ligence^ 
take  into  coDsideration  maternal  culture  and  education  as  damages;  be- 
cause such  instruction  does  not  imply  that  the  children  are  necessarily 
and  inevitably  subjected  to  such  a  loss.     TVOsy  t.  Budtim  Bher  B,  Bi 

%  PMUXIiJtT  DaMAOV  abb  NOT  RBSnUOIBD  TO  MzHOBirr  OV  GHnJttBV.  — 

In  an  action  by  a  fatiier,  as  administrator  of  his  wife,  to  reoover  damages 
for  his  wife's  death,  caused  by  defendants'  npgligence,  there  is  no  suffi- 
cient legal  reason  for  limiting  the  pecuniary  damages  oansed  by  want  ol 
maternal  culture  and  education  to  the  minority  of  the  diildren,  if  the 
jury  are  legally  persuaded  that  they  will  continue  after  that  age.    ItL 

IL  PBOSFBCnYB  DAlIAaSS  ABB  AlLOWABLB  Df  EflTDCATUZO  PBOCrBIABT  InHF- 

BZB8.  —  While  the  jury,  in  an  aotion  by  a  father,  as  administrator  of  his 
wife,  who  was  killed  by  defendants'  negligence,  must  assess  the  damages 
with  reference  to  the  pecuniary  injuries  sustamed  by  the  next  of  kin  in 
consequence  ol  the  mother's  death,  they  are  not  limited  to  the  lossss 
aotoally  sustained  at  the  precise  period  of  her  death,  but  may  indnds^ 
also^  projective  losses,  provided  they  are  such  as  the  jury  believe,  from 
the  evidence,  will  actually  result  to  the  next  of  kin  as  the  proximate 
damages  arising  from  the  wrongful  death.    Id, 

4b  BoBUBBs  Oapagitt  of  Mothbb  ApmaBiBLB  Df  EBTDiATiHa  Pboubxabt 
Damaobpl  — In  an  action  by  a  father,  as  administacator  of  his  wife,  who 
was  killed  by  defendants'  negligence,  evidence  in  relation  to  the  capad^ 
of  the  mother  to  conduct  business  and  make  money  is  proper,  as  aiding 
the  jury  in  arriving  at  a  correct  result  in  regard  to  the  pecuniary  benefit 
which  the  mother  was  to  her  children,  and  her  capacity  to  bestow  such 
training;  instruction,  and  education  as  would  be  pecuniarily  serviceable 
to  the  children  in  after  life.    Id, 

§.  Damaoxs  Akborq  tbou  Dbath  or  WnrB  and  Mothbb.  — In  an  action  l^ 
a  lather  as  administrator  of  his  wife,  who  was  killed  by  defendants' 
negligence,  the  jury  may,  in  estimating  the  pecuniary  injury,  take  into 
consideration  the  nurture,  instruction,  and  physical,  moral,  and  inteUeo- 
toal  training  which  the  mother  gave  to  her  children.    Id, 

A,  SviDBNCB  AS  TO  Valub  OV  SxBViOBS  OV  COUNSEL,  or  the  amount  of  other 
expenses  incident  to  the  prosecution  of  an  aotion  of  trespass,  or  on  the 
case  for  a  tort,  is  inadmissible  for  the  purpose  of  laying  a  foundation  for 
those  particulars  as  items  of  damage.    Fairbanka  v.  Witter^  766. 

7.   JVKT  CANNOT  TaKB  INTO  AOOOITNT  VaLUB  OT  SeBVIOBS  OV  Ck>UN8BL,   Or 

other  expenses  incident  to  the  prosecution  of  an  action  of  trespass,  or  on 
the  case  for  a  tort»  in  assesiiing  damages,  either  actual  or  punitive.    Id, 
S.  Vebdict  or  Jubt  Weigh  Ingludbs  Valub  or  Sbbviobs  or  Counsbl,  or 
other  expenses  incident  to  the  prosecution  of  an  action  of  trespass^  or  on 
the  case  for  a  tort,  is  irregular  and  erroneous.    Id, 

See  Falsb  Imfbisonmbnt;  Intbbbst,  2;  Nbqotxablb  Instbumbntei;  13; 

Tbbspabs,  3. 

DEBTOR  AND  CREDITOR. 

I.  Cbmdoob,  to  Obtain  RELixr  against  Fbaubulbbt  DiapoeraioN  of 
Pbofbbtt  by  debtor,  must  show  himseU  to  have  been  a  creditor  at  the 
Ax.  Die.  You  LXXXVI-« 
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▼.  Mtifm%  101 
t.  iJAnuiT  or  Obuooi  di  Binro  Amaam  sr  ILuDsa  ov 

Hid  he  is  tlm  a  debtet  ao  m  to  prara&t  the  diipariUwi  cl  bk  jainwilf 
to  the  injvy  of  tho  oUigM  until  ho  hM  oonqilied  with  tho  oonditinBi  o( 
thobond.    Id. 

DEBD8. 

L  DsuTiBT  or  Deed— Wbut  Pebbukbd  iobatb  bbbv.  —  Wbn«  a  doad 
Appeon  to  have  boon  aeknowledged  tiiroo  daja  after  hi  dato»  m  tlio  aln 
MDoe  of  proof  it  will  bo  prMamod  to  havo  boon  dolhrorod  aftor  tho 
acknowledgmont^  as  nioh  u  the  lunal  pnotioe  with  rofennoo  to  iiiitrm« 
meats  int^ded  for  raoord.    Bkmekard  t.  Tifletf  07. 

t,  Iebfeotiom  ov  Deed  Obaboeb  Pabtt  wiih  Kontm  or  Tbosb  Fjon* 
ALONE  whieh  its  oontaite  import.'    Ooote  t.  Bremomd^  028. 

%,  No  Altebation  Of  Deed  areb  Title  sas  Pabibd  THBBSinnKBB.  hj 
whomaoerer  made  or  with  whatever  pvupoaa,  can  reveat  tho  giaiilar 
with  title.    Alexander  t.  Hidbox,  11$. 

i.  RsaiBTER'a  Deed  utoe  Sale  oe  Laed  vob  Taxes  kat  be  Fbopeblt 
Rejeoted  aa  eridfloee  for  imoertamty  of  deaoriptioB;  aotwithatandim 
the  atatote  makea  it  prtma/aek  evidenee  of  title  in  the  pniobaaer.  Id. 

§.  PaBOL  EVZDEEOE  EZPLAZEDrO  SVBJBOr-lIATTEB  OV  OOETBTAVC%  ita  COD- 

dition  and  peeoliacitiaa^doea  not  eontradiot  the  deed.  WHtimT.Ooekram, 
674. 
8.  Only  Such  Cbediiobs  as  hate  Seodbbd  Bomb  Ceabaoeeb  ov  Libe  itfoe 
Laed  before  notioe  of  an  nnreeordad  deed  are  within  the  rqgiatntifln  law 
proteoting  **  all  aabaeqaent  paiehaaara  and  aredLtara."  Apen  v.  Z>iyrqi^ 
667. 

9.  OOEyETAEOE  Of   IeTBBBBT  IE    IaAVDS  IS   BbQDIBXD  to  be  BT  WBmEOft 

Signed  and  8balbd,  to  be  of  any  yalidityy  nnder  the  Kew  Hampahira 
Eeriaed  Statatea,  chi^ter  190^  aeotion  8,  bat  it  ia  good  aa  againat 
the  grantor  and  hia  heira,  without  being  witnaaaad,  aeknowledged,  at 
recorded.    Kmgileif  v.  HoSfrook,  174. 

8.  Ooeyetanob  or  Ietebest  ie  Lands  qaeeot  be  Deibatbd^  onder  the 
New  Hampahize  Eenaed  Statatea,  chapter  181,  aeotion  2^  bj  any  agree- 
ment^ onleaa  it  be  inaerted  in  the  oondition  of  the  oonveyanoe;  and  aa 
accompanying  writings  aigned  by  the  grantee^  and  porporting  to  be  a 
def eaaance,  amoanta  aimply  to  a  coatraot^  wfaioih  may  be  modified  by  a 
parol  agreemeat^  and  upon  which  the  grantee  ia  liable  if  he  doea  not  per- 
form ita  oonditiona.    Id, 

8.  Whetbsb  Wbxtino  is  Ezeouted  Coeybtanoe  qe  only  Bzbodtobt 
Depends  on  Inteetioe  of  the  partiea,  aa  coUeoted  from  the  instromenl 
itaelf ;  where  it  is  doabtfol  upon  ita  face,  light  may  be  ahed  apon  it  bj 
tiie  atteadiog  ciroomstanoea.    Borit  ▼.  Bartt  ami  W\ft^  603. 

MX  AOBEEKENT  FOB  SaLE  OF  LaND  IN  CONSIDERAXIOE  OE  SUM  OF    MONEI 

TO  BE  Paid  Annually  daring  the  lifetime  of  the  grantor  and  hia  wita 
for  their  support,  containing  a  provision  for  the  increaae  (w  reduction  d 
aocfa  annual  sum  should  it  be  too  little  or  too  much  for  that  purpoae, 
which  contains  the  formal  words  of  a  preaent  deed  of  ccnYoyanoe  dii- 
tinotly  conYeying  the  land,  and  which  is  dnly  executed  and  acknowledged, 
poaaeesion  being  delivered  under  it,  is  an  executed  conYeyance,  vesting 
the  title  in  the  grantee;  and  the  fact  that  such  grantee  is  a  married 
woman  will  not  prevent  the  estate  from  veating  in  her  by  the  oo-  /ey 
anoe,  though  enoombered  with  a  condition.     Id. 
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IL  IiAin^DiiaunDiir  I)BiDii8''SoirEHHii«"of  aoertaia^inrltr-Mctiiio 
maybe  ihown  by  aztriiuio  «7idenoe  to  be  one  balf  ia  ftrea  of  eeid  aeotiaii» 
and  not  one  heU  aooordingto  the  govenunentenrvey.  PrmUmr,  Brewer^ 
790. 

IS.  Wbsrb  Lajtd  18  CoiryBTBD  nr  Sionovs  ob  Subbiyisiozis  ov  SaonoNs,  It 
n  Pbebumbd  that  reference  was  had  to  the  public  soryeyi  of  the  United 
Statee;  hot  where  land  is  conveyed  in  fractions  of  aeotioniy  as  the  eoath 
half  of  a  certain  section,  eztrinsio  eyidence  is  admissible  to  show  that  one 
half  in  area  was  meant.    Id, 

IS.  TowK  Plat8»  undbb  Statutb,  abb  Imstbumbntb  ov  Equal  SoiAMNirr 

wuh  I>bbd6.    ^ey  are  acknowledged  and  recorded  in  the  same  manner, 

and  porchasers  are  snppoeed  to  look  only  to  them  to  ascertain  the  eztsn% 

of  the  rights  and  titles  of  the  owners  of  lots.     WeUbrodv.  Okka^ek^ 

jTy  Ok,  743. 

See  BouimABiBs;  ExBOunoira,  7,  %  18. 

DEPOSITIONS. 

1»  OoarxBAor  Bbiibbbd  to  bt  Witnb88  nr  hib  Dbpobituib  bbid  hot  bb 
Fbodugbd  if  the  interrogatories  do  not  csll  for  its  terms  or  mwitiffn  the 
eontraot.    Hooter  ▼.  Bogle  Bank  qfRoeheeier,  351. 

t»  Doouwam,  Tekjumuld  nr  I>BP08moN  to  hayb  bbbb  Sbbb  bt  WmiBB^ 
BBBD  NOT  BB  PBoduoed^  where  the  OTidence  shows  that  they  were  left 
in  the  hands  of  the  adverse  party,  giving  rise  to  the  prssomption  that 
they  were  at  the  time  in  his  custody.    Id, 

8b  BvLB  that  iMnoBOOATOBiBB  MUST  BB  Cbosbbd  to  givo  both  psrtiss  the 
right  to  introduce  the  answers  to  them  in  eridence  does  not  i^ply  te 
interrogatories  addressed  by  one  party  to  the  soit  to  the  other  psr^. 
Eadk^r.  Upekam,  664. 

4b  Pabtt  cuumoT  bb  Pbbmittbd  to  Addbbbs  IzriBBBoaATOBiBi  TO  OPToan 
Pabtt,  and  then  dedine  to  read  his  answersp  and  thereby  deprive  tbi 
party  answering  of  the  light  to  read  the  answers  in  eridaoeeb    Id, 

DOWEEL 
See  pABTiTioir,  L 

EASEMEMTS. 

L  Bnar  to  Uib  Axxbt  Bummro  bbtwbbb  Two  Lots  or  Labi^  and  froos 
one  street  to  another,  and  between  other  lots  of  land,  such  alley  having 
been  dedicated  to  the  use  of  lot-owners  by  a  former  owner  of  the  prop* 
erty,  constitutes  an  easement  which,  if  continuoas,  will  not  be  extin- 
gaiihed  by  merger  of  the  title  of  the  said  two  lots  in  one  owner,  but  will 
paai  to  purchasers  and  holders  of  other  lots  upon  the  alley;  and  the  pur- 
chaser of  such  two  lots  will  have  no  right  to  close  the  alley,  though  the 
measurements  in  his  deedi  extend  to  the  center  of  the  alley,  and  embrace 
the  whole  of  it  between  his  lots;  but  the  consent  of  all  the  owners  of  lots 
boonding  on  it  will  be  necessary  to  authorise  it  to  be  dosed.  MeOarti^ 
▼.  KUchenman,  638. 

1  OwBBB  or  Lakd  is  Ektitled  to  hayb  It  Supfobtbd  »  its  Natctba^ 
CoBimiOB  by  the  lend  of  his  adjoining  proprietor,  and  if  the  latter  re- 
moves snch  support  to  the  injury  of  the  former  he  is  liable  for  the  dank 
ages  so  .occasioned.     Beard  v.  Jliurp^,  683. 
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IL  OmrmofrLAKBOAiiiroT  Olaim  Supfosvov  AmooniiafloiLloraByaHt 
fldal  fftraotora  ho  BH^y  ereot  npoQ  bk  bad,  and  wfaieh  InaratMs  tlM  1^^ 
fTCtmn.    M  

8m  SUiVlTUtfM. 

BJBCTMSNT. 

I.  ly  Vamoirr,  Hmt mat  BlijaiTAni  BjaoMBroiHian  wmIi poricw!  h—  iilipwJ 
after  administistiaii  wm  gnuited  npon  the  wUto  m  is  ■nflld<int  to  niia 
tha  premimptioii  that  tho  tiina  for  paymant  of  dabta  haa  ozpired,  aad  Cha 
admrnutntor's  lien  haa  beaQ  aatiafied.    AuUm  v.  Bofay,  703. 

%  In  Eja(fficK!VTiniDXB€k>i>i,  I>ifsimAiiT  KAY  Avail  Hiiniv<npAvrIfliia& 
ox  EoviTABU  Dxrnrsi.    /^twifM  t.  ilrewn;  730. 

ELBOnOK& 

1.  Wabt  ov  Koncni  ov  ELionov  dobb  not  LrrALXDiAn  Is.  ^-Kotiea  «C 
eleotion,  which  omita  to  atate  that  there  will  be  an  eleetiim  for  a  eertaaa 
office,  in  which  there  ia  a  racancy,  does  not  inTalidate  the  election  of  tlia 
perwm  who  received  the  majority  of  votea  for  that  offioa.  Peopie  cb  rtL 
Speed  V.  HariweU,  7a 

ti  Statutb  Rbquibiho  Clkrk  to  Gm  Nonoa  ov  Holdiho  ov  ELBonon 
AHB  OFficns  TO  BB  VoTm>  lOB  ia  merely  directory,  and  hia  ^'—'r^ 
to  give  notioe  of  an  election  to  a  particular  office  doea  not  invalidate  the 
right  to  the  office  of  the  person  reoeiving  the  largest  number  of  votes 
therefor.     Id, 

Jl  Thxu  IB  Ko  BifiKRXiroB  airwBM  ELionov  iob  Full  Tnac  jlkd  to 
Fill  Vacabot,  with  regard  to  the  necessity  of  giving  the  statatoiy  n^ 
tice  of  holding  the  election.    Id, 

%.   BUEOIOB  IS    PBXSUnD   TO    HAVB    CJOONIZAHOB  OF  PBOOBBDIVaa  OF  OOSI- 

MOir  GonirciL,  Whigr  abb  Pobushbd  in  the  official  paper  of  the  cor- 
poration; and  where  they  have  declared  a  vacancy  in  an  office^  be  will  be 
presnmed  to  know  that  there  will  be  an  eleotion  to  fill  snob  vacancy  as 
well  aa  to  elect  officers  to  sooceed  those  whose  terms  are  aboat  to  eaqpiiew 
Id. 

EMINENT  DOMAIN. 

1.  FbOOBBI>IH08    to    GOMDXllir    LaKD,   WHXN  oaf  BB  AbAHDOHXD.  — WbiB 

pnblio  officers  have  proceeded  nnder  statutory  anthority  to  titmAmnm 
land  for  pnblic  uses,  and  an  appraisement  of  the  valne  of  the  lands  and 
damages  has  been  made,  snch  proceedings  may  then  be  disccntiniied  with- 
ont  the  consent  of  the  land-owners,  if  the  r^ort  has  not  been  confirmed 
by  the  oonrt    In  MaUer  qf  Water  Commi88kmer$  iif  Jerm(f  CU^,  199. 

t.  FBOOEXDnros  to  CoHDBmr  Land,  whbn  caitnot  bb  Abaitdovbd.  — When 
pnblio  officers,  proceeding  under  a  statnte  to  condemn  land  tot  pnUie 
Bse,  have  the  valne  of  the  land  and  the  amoont  of  damage  appiaised,  if 
this  report  is  confirmed  by  the  conrt^  cannot  then  discontinne  the  pro- 
ceeding without  the  consent  of  the  land-owners,  bnt  most  proceed  and 
make  compensation.    Id, 

Mk  Railboad  Compant  Authobizbo  to  Aoquibb  Lakds  for  the  nse  of  their 
road  by  condemnation,  and  required  to  make  payment  ot  tender  of  com- 
pensation to  the  owners  before  occnpying  the  land,  cannot  constrool 
their  road  across  or  npon  a  highway,  without  making  compensation  ts 
the  owner  of  the  soil  so  occupied.  Bmd^mam  v.  Paientm  Barm  IL  JL 
0^,262. 


Iia>sz.  821 


A.  Owirxit  ov  Son.  vmdol  Hkihwat  Oouumd  sr  Rahjuud  Oomfavt 
nofc  be  deptivvd  of  Ids  propertj  cr  prejodioed  in  uiy  right  therein  with* 
out  eompenitioii,  eyen  by  ezpreos  Authority  of  the  legisUtarey  under  m 
CQBstitatKMi  declaring  that  private  pruperiy  ahall  not  be  taken  for  |rabUo 
nee  without  jnet  compeneatiaB.    IcL 

0b  I^ABiLmr  or  Nkw  Compakt  to  BiAKX  CoMraNBAnoir  vob  Laitd  Takks 
BT  Old  Ck>MPAinr  vo&  Railboab  Pubposis. — A  railroad  company 
appropriated  pUuntifF's  land  for  its  roadway,  and  damagee  were  aiieemed 
by  iiie  oommiasionen  under  the  company's  charter.  Plaintiff  reoorend 
Judgment^  which  waa  never  paid.  Sabseqnently  the  railroad  was  aold 
vnder  a  mortgage,  which  covered  the  company's  right  of  way,  to  persona 
wbo  ofgenifled  a  new  company  nnder  the  atatate^  and  oontinned  to 
operate  the  road,  naing  the  track  as  laid  acmes  the  plaintiff's  land. 
Under  these  peculiar  facts  it  waa  held  that  the  plaintiff  had  a  right  ol 
action  on  the  judgment  against  the  new  company,  P/effer  t.  JShAoifgam 
etc  R.  R.  Co.,  751. 

ft.  Saio.  — 'Iv  8uch  Kkw  OoxFAinr  bad  AanonxD  No  Brams  umsE  in 
PmiCHABX,  except  those  i^ch  the  mortgage  sale  gave  as  cooc^lete  and 
perfect  against  all  paiamoont  daima,  it  wonld  not  have  been  liaUe  to 
the  plaintiff  upon  the  mere  ground  that  he  had  a  judgment  against  the 
old  company.    Id, 

7.  Bamx — EuBonoir  avd  BiTBcr  THSBiosr.  — Bot  Sues  Takcio  or  Pc 

Bioir  or  PiiAizmrr's  Laitd^  and  asserting  a  right  to  use  it, 
plain  electioB  by  the  new  company  to  adopt  the  original  taking  and  to 
receive  the  benefit  of  it.  It  therefore  subjected  itself  to  the  conditicni 
under  which  that  right  existed  in  favor  of  the  old  company.  IdL 
8b  Sakb — Ebtofpxl.  —  Nboudot  roB  UivBBASOVABLr  LoHo  TzMX  TO  Pat 
Damaobb  Adjudokd  to  PLAiMTDrr  might»  perhaps.  Justify  him  in  treat- 
ing  either  company  as  a  trespasser  ab  tfiitfc^  while  they  were  using  his 
land;  but  the  old  company  was  estopped  from  claiming  the  character  of 
a  mere  wrong-doer  after  proceedings  had  to  condemn  the  land;  and  the 
new  one,  after  having  entered  and  asserted  the  righta  of  the  old,  thus 
imtifying  and  adopting  the  original  taking,  waa  equally  eatopped.    ld» 

See  HioKWATB,  8. 

EQUITY. 

1.  It  18  Okitbral  Rvxji  nr  Equity  Plbadiho  that  All  FKBaoirs  abb 
Kbobssabt  Pabtibb  to  a  auii  whoae  interests  are  to  be  affected  by  it. 
Ammm  V.  Sming,  822. 

8L  Bnx  D  Dbbcvbbablb  ok  Oboukd  or  MiaroDfDBB  of  perties  where  the 
complainants  are  owners  of  several  and  distinct  parcels  of  land,  and  have 
no  common  interest,  but  each  seeks  relief  for  special  injury  to  hia  own 
property,  under  the  impreasion  that  the  nniaanoe  complained  of  ia  a 
grievance  common  to  all  of  the  Und-ownera,  and  therefore  that  all  might 
be  properly  joined.     Hinekrnan  v.  Patermm  Hont  R,  R.  Co^f  252. 

8.  As  Gb!Cbbal  Rvlb,  Objiotiob  to  Bill  on  ground  of  nusjoiader  ahould 

be  made  by  demurrer.    Id. 
See  AauoMCEim,  1;  Costbactb,  5;  Ejeotmbnt,  2;  Landlord  and  Tbbaht^ 
13;  NuiSAHOB,  8;  Pabthbbsbip,  4;  SHBBtrra,  1;  Snomo  PBBroBMAXOB^ 
Trbbpami  1. 

ESTATES  OF  DECEDENTS. 

I.  Obdbb  or  8alb  or  Land  or  Dboedknt  Madk  whxn  Cibcdmstangbb  Da 
VOT  ExDT,  which  imder  the  law  authoriae  the  coort  to  main  the  order» 
ia  without  jnriadiction  or  authority.     WUhen  t.  PaUenon^  643. 
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S.  Hbib,  upon  Dsatr  ov  Akobrox,  has  YvnDlsnBiBr  XV  VncAs^  wkioh 
be  may  immedifttely  ooumy  by  deed,  and  bis  gzaatee  boUb  Hat  knd*  m 
tbo  boir  did»  rabjeot  to  the  adminiiitwitog^s  lien.    AwaUm  t.  ffnily,  7Q8L 

Bee  Eraonovrf  1;  Bzbodtqrs  akd  ADiixnBimAiQBs;  JuBiiiiiirw,  6| 

Pabxscbshif;  Wxua 

BSTOPFKL. 

1»  Hot  HnomL.  — Derkmtiime  of  a  genuahee  that  be  waa  indabtad  to  the 
defendant  in  a  large  anm  in  oonaeqnenoe  ol  wbiob  a  anit  waa  oonuneBead 
againit  defendant^  and  the  debt  attabhed,  doea  not  eatop  aaeb  girnlnbee 
from  denying  tbat  be  waa  indebted  to  the  defendant  at  tbe  time  tbe 
attaobment  waa  ieaoed.    Pka^p§bmyk  Bank  t.  .Mbner,  19S. 

%  To  OcniSTiTvn  Ebtopfil  nr  pAia^  tbne  mnat  be  an  adminaifln  intended 
toinflnenoe,  arofanoh  a  nature  aa  will  naturally  inflnemw^  theeondnotof 
another,  and  ao  change  lua  condition  aa  materially  to  injure  bim,  if  the 
perty  making  it  ia  allowed  to  retraet  it.  And  tbe  eatoppel  nmat  not  be 
carried  beyond  the  limita  of  the  injnry,  ao  tm,  inatead  of  preventing  a 
fraody  the  enforcement  of  it  will  prodnee  a  greatqf  injury  than  it  waa  in- 
tended to  prevenl    Id, 

t,  Whxu  Onx  ABBom  in  SzNoxji  Siiitmmom  that  EmanHTAxnur  waa 
Mads  to  Hm  and  that  Ha  Belbvkd  It,  the  natural  mitaning  of  it  ii 
that  be  believed  it  becanae  be  relied  on  tbe  truth  d  the  atatement^  and 
not  upon  information  tiiat  bemi^t  bare  derived  fromaomeetiier  eouroa. 
Hakn  V.  DooUttk,  7S7. 

db  AixaQATioK  nr  Comixaimt  that  PLaninnr  Poborasid  Hon  avd  Mobt- 
OAOs  ON  Faith  or  DmNDAirr^s  RuPBHenDiTAXiDNB  n  SuinamrT  if  in 
the  following  language;  "net  defendant  repreeented  to  thia  piM«tgff 
that  nid  mortgage  waa  good,  and  a  valid  aeourity  for  tiie  payment  d 
aaid  note,  and  this  plaintiff  anppoaed  and  verily  believed,  at  the  time  he 
bought  the  aame  aa  af  oreeaid,  tiie  aaid  mortgage  to  be  good,  and  tbat  it 
waa  a  valid  and  sufficient  security,**  etc.  But  the  idea  might  bo  nuva 
distinctly  expressed.    Id, 

ft.  To  Establish  EBTOPnOi  IN  Pais  It  mnTBM  Shown,  that  the  person  acugbt 
to  be  estopped  baa  made  an  admission  or  done  an  act  with  the  h&tentien 
of  influencing  the  conduct  of  another,  or  that  be  bad  reaaon  to  believe 
would  influence  bis  conduct^  inconsistent  with  the  evidenoe  be  propoeea 
to  give,  or  the  titie  he  proposes  to  set  up;  that  the  other  parly  baa  acted 
upon  or  been  influenced  by  aueb  act  or  declaration;  and  that  the  parly 
will  be  prejudiced  by  allowing  the  truth  of  theadmiasion  to  be  dii^roved. 
Broum  v.  ^01001,  406. 

6b  It  IS  FOB  JuBT  TO  Sat,  wmmheb  on  Facri,  Bbsbntial  Pabts  ov  Ib- 
TOFPBL  ABB  Pboybd^  in  the  absence  of  proof  of  the  effect  of  the  admi^ 
sion  on  the  party  setting  up  the  estoppel.    Id. 

7.  Man  will  bb  Bound  bt  Tbat  Which  would  havb  Bound  Thobb  un« 
DBB  Whom  Hb  Claims,  qitoad  the  subject-matter  of  the  olaim;  for  gal 
aetUit  amanodum  aenHre  debet  et  omit,  P/e^fer  v.  Skebopgan  etc  JL  B,  Ch^ 
761. 

t.  No  Man  can,  bxobft  in  Gbbtain  Oasbb  Rboulaibd  bt  Statutb  Law 
AND  Law  Mbbchant,  Tbanbibb  to  Anothbb  BmsB  Kiobt  than 
Hb  Wtwctt.t  P088BB8B8;  the  grantee  shaU  not  be  in  a  better  poaLtion 
than  be  who  made  the  grant;  and  therefore  privies  in  blood,  law«  and 
eatate  shall  be  bound  by  and  take  advantage  of  estoppels.    Id, 
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i:  &  Ir  PiBBoir  AooiFTS  Ahttbiho  Whxob  Hs  Kvowb  to  n  Subject  to 

Dorr  OB  0BABOl^  it  is  ratumal  to  ooDdiida  that  hs  meami  to  tako 
J  snoh  duty  or  obargo  npon  himself,  and  the  law  may^Tory  well  imply  a 

p  pranuse  to  perform  what  he  has  so  taken  upon  t»iw*«Air    /j^ 

10.  liAKZHO»   RiOOBDZNO,    AND  PiBllITTniO   8aLB   OF  LoflB  AOOOBDCffa  TO 

Town  Plat^  Cseatms  Esiofpxl  upon  adjoining  owners  from  <»i^»w*w«j  a 
greater  interest  in  the  soil  of  streets  than  is  indioated  upon  the  platii 
where  the  poroliaser  has  no  actoal  notice  el  any  further  elidm.  Wettbrod 
r.Cfhkogo  etc  S.  S,0(K9  74B. 

^  IL  BfWDCT  or  BMOoBsasQ  Towh  Platb,  ahp  Mapho  Saui  of  Lots  Adoqei^ 

no  TO  TsBM  —  EnoppKL  AS  TO  Obiqdial  PIUXPUROB.  — Where  A  and  B^ 
as  original  proprietors,  Uy  oat  their  land  into  dty  ktsi  and  the  town  phts 
indicate  the  center  of  a  street  as  the  lineof  orighud  dxrisuniy  hat  it  tarns 
oat  on  actoal  measarement  that  the  street  is  wider  than  indicated,  and 

t  that  there  is  an  intervening  strip  in  the  middle  of  the  street  daimed  hy 

A,  then  A  and  those  claiming  title  nnder  him  to  lots  on  one  side  of  tbs 
street  are  estopped  from  setting  np  title  heyond  the  osnter  line  of  thai 
street  as  against  persons  who  porohased  lots  on  the  opposite  side  of  the 
street  after  the  plats  were  reoorded,  and  without  actoal  notice  of  A's 
title  to  the  strip  el  land  in  the  center  d  the  street  not  indicated  hy  the 
plats.    Id. 

See  EmHBBT  Dokaih,  6-S;  RTyAiwaif  BioBn^  (^  9l 

KVIDJfiNCK. 

1.  Nons  or  Tvmtovr  Taed  bt  Ccfunaa*  ox  Yommmm  Tizal  d  csass 
hetween  the  same  parties  may  be  read  in  eridenoe,  where  he  testifies 
that  *'  they  contain  the  whole  of  the  snhstance  of  the  examination  in 
chie(  hot  that  the  eross-ezamination  is  not  so  foU,"  and  that  '*  he  thinks 
he  took  down  the  testimony  in  chie(  and  some  of  the  nross  sTaminS' 
tion,  —all  that  was  materiaL"  PhOade^kia  tU.  B.  R.Ch.  y.  Bteartn, 
544. 

%  Tbial  Coubt  kat  Ki  awiiHs  Bsason ablb  Docsbhov  ff  Afpltivo  ob 
Rblazzvo  Bctlbs  bob  ISTBODucnoH  or  TmziiDirT,  according  to  cfa> 
eamstanoes  apparent  only  to  the  ooart  itself^  and  a  strict  oniformi^,  at 
all  times,  is  not  to  be  expected.    Sunffon  v.  Price,  468. 

8.  Whxn  Olbablt  Bhowh  that  Wmnas  has  ComfrrnB  Pbh/ubt  or 
Onb  Matbbial  FOdit,  the  testimony  most  be  wholly  rejected,  and  can- 
not be  relied  open  for  any  pnrpose  whateirer,  in  aooordance  with  the 
mii^mt  Falmu  in  unot/dtmumcmmilmi.    Stiver  y.  State,  470. 

4.  AoMusiBiLrrr  gw  Byidbbgi  is  QuBsnov  sob  Coubt  to  DBTBBifzv& 
It  is  error  to  leaTC  the  jury  to  decide  the  qoesticn  of  admissibility,  and 
toinstroct  them  to  ocosider  the  evidence  or  not^  as  they  find  the  cos 
way  or  the  other.    State  r.  Didt,  439, 

Bee  Atiobvbt  avd  Olzbht,  4,  6;  CknriBAon^  1-3;  Bbidb^  4, 6;  DiPosnnmf 
IvsABirr;  Ibsubabc^  7, 8;  JuBOMBats^  4, 14;  MaTiIOIOOs  Pbobioiitidi^ 
8-5;  PUUBZBO  ABB  FBaotios;  BsDOonoB,  1;  8hibiii%  4;  Y] 
ABB  Ybmbbb;  Wills^  11;  Wi 


EXBOunoHa 

1.  It  b  Kbobsbabt  to  VALnarr  ov  Lbtt  ov  Eibuutiob  om  Rbal  EsEsn 
that  the  ezecatica  and  the  oflloar's  retom  thereon  shoold  be  recorded  in 
the  proper  office  within  the  life  of  the  execation  and  before  the  retoni. 
IMk  ▼.  Sleeper,  087. 
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ti  XzMimov  CtauiOB  bai  Ko  Lnoc  uiox  PisaoiiAL 

DiKOBt  under  the  Wuoomin  statate^  until  H  k  Mted  on 

Kntm  ▼.  ITifiifar,  779. 
&  ExBOonoK  Lnv  Takib  Emor  vbom  Batx  or  laert  An>  bt  Vmnm 

TBKRior;  it  is  confined  to  tlie  eaEeoutioQ  levied,  and  can  hav^  relation  to 

no  other.    Id, 

4k  LiBV  GUATSD  BT  SUZDBB  OV  FBOVBBTr  DMIIKB  BUUVTIOV  B  AoDOB  iUO 

8U7KBIIHI  to  that  ol  eyeiy  exeontiQii  inbeeqnently  levied,  and  cannot  bo 
defeated  by  each  enbaeqaent  lory,  though  it  ie  made  upon  a  aenior  ea^ 
eatioa.    Id, 

%,  Shkriit's  Dutt  n  to  Jmsty  ahd  SAXiarr  EzaoonoxB  AnooRPnro  to 
THznt  SsvioBirr.  Having  aevend  exoootioDs  against  the  |iro|)erty  d 
the  oame  debtor,  he  mnet  levy  the  one  firrt  placed  in  hia  handa.  And 
this  mle  ie  not  afiiBoted  by  the  £aot  that  the  Jnnior  ezeontion  creditor 
may  be  more  miooessfiil  than  the  eherifF  in  diaoovering  property  ol  the 
debtor  subject  to  sale  on  exeontion.    Id, 

it  Fazlubx  to  Affbaiu  Labd  oh  Day  or  SaIi%  itiibxb  Exiodtxoi^  aa  re- 
paired by  plain  terms  of  the  statate^  is  not  obviated  by  a  previona  ap- 
praisementi  and  renders  the  esle  iirflgolar,  errQnaoii%  and  voidabla,  bat 
not  void.    Ayru  ▼.  Duprey^  657. 

7.  Bbxrot's  Dexd  oanvot  bx  Impbaokkd  in  Collatxbal  AonoH  becanae  cI 
irregularity  in  the  sale^  even  thoagh  the  pl*»«*i<y  in  ezeontion  is  one  of 
the  parties  to  the  collateral  suit.    Id, 

%,  TiTLX,  IF  Ant,  AoQtnBXD  bt  Fi.AiNTiir  in  Kzbodtion  unber  Smmii^ 
l>KKi>t  IS  DivxsixD  by  the  reversal  of  an  order  confirmii^  the  sale  after 
the  ezeontion  of  the  deed  and  before  any  legal  conveyance  to  a  third 
party.  The  wife  of  snch  pnrchaaery  having  at  most  only  a  contract  for 
a  conveyance  from  him,  made  after  the  ezeontion  of  the  aheriff 's  deed 
and  before  the  reversal,  in  consideration  of  her  choses  and  moneys  pre- 
viously rednced  to  his  poosoeeion,  cannot^  in  equity,  compel  a  oonv^^y- 
ance  of  the  legal  title  by  the  defendant  in  execution.  McBaiu  v.  Jlb> 
Bain,  47a» 

t.  TiTLB  or  Bona  Fidb  PmujHAsiB  roB  VALim  undxb  JimiciAL  Bamm, 
where  the  Judgment  and  order  for  sale  remain  in  full  force  and  unsatis- 
fied of  record,  cannot  be  defeated  by  parol  proof  of  a  payment  of  the 
debt  by  the  defendant  in  ezecation  to  the  plaintiff  before  the  saleu 
NkhoU  V.  Di8$kr,  219. 

IOl  Bona  Fidb  PuBOHASXBa  at  Exbodtign  Salis  abb  as  Fullt  Pbotbcxbd 
BT  RaoiSTBATiON  Lawb  agaiBst  prior  unrecorded  deeda^  according  to  the 
better  authority,  aa  those  who  claim  by  direct  and  immediate  convey- 
ances.   Afre9  V.  Jhiprey,  657. 

U.  EzxounoN  Crebitob  Who  Pubohasbs  Lanb  or  Dxbiob  at  Ejlboutiub 
Sali,  though  not  a  bona  fidt  purchaser,  is  protected  against  a  prior  un- 
recorded deed  from  the  debtor  by  virtue  of  r^istration  laws  which  prp- 
tect  "  all  subsequent  purchasers  and  creditors,"  provided  he  had  no  notice 
of  the  deed  before  his  judgment  became  a  lien  on  the  property.    Id, 

12.  Bulb  that  Mebb  Irbjeoulabitt  will  not  Bjendbb  Salb  upon  Bzbou- 
TiON  Invalid,  if  the  execution  be  valid,  has  no  application  where  a  sale 
has  been  made  of  something  whidi  tiie  sheriff  had  no  authority  to  selL 
And  the  attempt  to»obtain  possession  of  the  thing  sold  in  snch  casss  m^r 
be  resisted  by  showing  that  the  sheriff  had  noantboii^  to  make  the  sale. 
Mamia  v.  Jfurnqft  ^M8L 
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Ul  PuBOBJunK  AT  BuMMiw^  Saxa  ov  iHTDuwr  01  Spkhal  Pabisib  n 
LmirED  PABTNBBaHZP  n  Boinn>  10  Know  tbat  such  nlo  ia  illegal,  and 
it  ia  tberefbre  nwnnonBnaiy  for  the  ipedal  partner,  though  preeent,  to  give 
anjnotioe.    I<L 

14b  ExviBaAL  or  Juiwkbiit  fob  Ebbob  will  kot  Avoid  Salb  itbbbb  Sxb- 
oonov,  if  mch  sale  waa  made  to  a  atraoger;  bat  where  the  aale  waa 
made  to  the  pUintiff  in  the  eafiiwwtion  it  ia  otherwiae,  OorwUk  t.  8iat$ 
BtmL  793. 

1&  Nbolbot  or  Olbbk  to  Amx  8bal  ov  Ooubt  to  Wbzt  or  Ezioirnov 
DOBB  VOT  Eun>BB  It  Voxih  nor  the  aale  made  under  it    Id. 

16.  Wbit  or  ExBOOTiov  mat  bb  Amxhdbd  whbbb  It  hab  No  Sbal»  by  the 
oonrt'a  ordering  the  aeal  to  be  affixed.    Id, 

17*  PmujHASBB's  Tiii.n  mmni  Bzbodtiov  Mbbblt  Ebbobbous  will  bb 
Pboctotbxx    Id. 

1&  Whbthbb  SHBBiir'a  Dbbd  bob  Fbopbbtt  Sold  wdbb  Dbmutavb  Wbit 
or  ExBOcmoir  has  bbbn  Ezbcutxd  ob  not  makea  no  differenoe.  Hie 
pmchaaer'a  title  will  be  proteetod  aa  well  before  aa  after  the  giving  of 
the  aheriff*a  deed.    Id. 

UL  PXAHO  or  Lbsb  Valub  thab  Two  Hubixbed  Dollabs  oanbot  bb  Bb- 
TADTBD  BT  Dbftob  AS  EzEMTT  nndoT  a  Btatote  ezemptiDg  pereonal  prop* 
erty  from  aale  on  execution,  and  whioh,  after  apeoifying  oertainarticlea  of 
hooaehold  fomitare,  adda  the  following:  ''And  all  other  honaehold  for* 
mtnre  not  herein  enumerated,  not  exoeeding  two  hnndred  doUara  in 
value. "    Tarnier  v.  BUUngt,  756. 

90l  T^ax  Tbaohibo  Museo  was  Obb's  Bdhibbbb,  at  the  time  when  his  piano 
waa  aitaehed,  doea  not  appear  from  the  fact  that  he  had  tanght  mnaio  for 
pay  within  three  montha  prior  to  the  time  of  the  aeisnre.    Id, 

See  JuDOMBBTs;  Wbitb. 
EXECUTORS  AND  ADMINISTRATOBa 

L  POBCHASBB  AT  ADHOnSTBATOB'S    SaLE    IB    SOMBTDCBB    SaID    BOT   TO  BB 

BouBD  to  look  beyond  the  judgment  of  a  court  of  competent  juriadio- 
tiom,  and  it  ia  often  aaid  that  an  order  of  aale  and  a  aale  under  tiie  order 
are  effeotoal  to  paaa  the  title  to  the  purchaaer;  but  it  is  alwaya  under- 
atood  that  the  jnriadiotion  of  the  court  haa  been  rightfully  called  into 
exerdae^  and  that  the  order  of  aale  ia  a  valid  order.  WUher$  v.  PaUer* 
aoii,643. 
%  Abbual  Sbttlbmbbts  or  Ezboutobs  and  Administbatobs  abb  not 
Goncluhivb  upon  the  partiea  intereated  in  the  eatate;  and  at  the  final 
aettlement  they  may  ahow  errora  in  the  previona  annual  settlementa^ 
which  may  be  corrected  by  the  probate  court  PieU  v.  BidMs  Ea^r, 
134. 

IL  BOBA  Fn>B  PUBOHASIB  AT  ADMnaSTTBATOB's  SaLB,  MaDB  19  PUBSUANOB 

or  Obdbb  which  the  court  had  the  power  to  make,  takea  a  good  titles 
which  cannot  be  impeached  collaterally,  and  ia  not  affected  by  any  ir- 
regularitiea  in  the  proceedinga  of  the  court     WUhera  v.  Patteraonf  643. 

L  Whbbb  Gbant  or  Adicdiistbatioh  n  Void,  Obdbb  or  Salb  is  Vom, 
and  a  purchaaer  thereunder  acquirea  no  title,  all  proceedings  ia  the 
course  of  such  adminiatration  being  void  and  collaterally  attackable.    Id. 

k  Obdbb  or  Salb  in  Coubsb  or  RioHnruL  ADioNisTBATEOif  is  Void  and 
ooUaterally  attackable  where  the  record  ahowa  that  the  fticta  empowering 
the  court  to  order  «  aale  did  not  exiat;  but  if  the  record  ia  ailent  auch 
facta  will  be  preanmed  to  have  exiated.    Id. 


0.  PowME  or  OooKT  TO  OsAST  Lerbbs  ov  ADMonBiBAiioir  depends  vptm 

the  &oti  M  they  exist  at  the  time  the  letters  are  gnated;  aad  if  fiis 
eonrt  had  not  this  power,  none  of  the  prooeedin^i  in  the  oooree  of  eaA 
administration  can  have  any  Talidity  in  fsTcr  of  any  penoa  on  tlie 
gronnd  that  he  was  ignorant  'Jt  the  want  of  power  in  tiie  ooort  to  grant 
the  letters  of  administration.    I<L 

1.  Rboobm  ov  Pbobatb  Coout  Show  th4t  Bbxatb  bai  sbbi  Fullt  Av- 

uamnoMD  for  all  poxposes  ezospt  partitioa  aad  disiribttUoii,  notwiSi- 

standing  the  final  aoooont  of  the  administrator  shows  « tiiftiqg  Wdsnos 

due  him  from  the  estate;  for  his  disehaigewithoat  asking  payment  raisss 

the  prasomptiqn  that  he  remitted  the  debt  to  the  estate^  aad  tiie  rale  d§ 

mhiimi$  mm  amU  leaa  applies.    Id, 

lb  Whxbb  Rsoord  or  Pbobatb  Ooust  8b»ws  thas  Bsxnn  has  bbbt 

Fully  AixiiiNniBBBD,  exospt  for  poxposes  of  partition  aad  distrihiitioa^ 

aad  a  seoond  administration  is  graated,  the  xeoord  of  wfaidi  repels  Ae 

presamption  of  its  neoessityy  an  order  of  sals  made  in  tlie  ooarse  of  saoh 

administration  is  Toid*  and  a  sals  thsrsaadsr  eenfers  no  title  uftm  iiis 

purohassr.    Id, 

See  JmMaaarai^  L 

EXSMPTIONS. 
See  MimouTumB,  19,  20;  HomnAiML 

FAIiSB  IHFRI8QN1IENT. 

L  Damaob  loa  ABBBKr. — Ihaetionsforanazrastktliejaiyareeotiilsdsad 
reqnized  to  find  saeh  general  damages  as  they  deem  appropriAte  mider 
the  circmnstsaoee^  for  the  arrest  aad  detention,  as  well  as  aay  ^eeisl 
damages  which  are  proyen  to  their  satisfaction,  and  it  is  error  for  tiis 
ooort  to  confine  the  jury  to  damages  for  mere  loes  of  time  in  oonseqnenes 
of  the  arrest    Paff9  v.  MUcheU,  75. 

IL  COUXT  CAN  MXYXB  CONIIHX  JURT  TO  ElTHIB  NOUKAL  OB  SpBOKAL  DaM- 

AOB,  IV  THBBX  HAS  BBBN  Rbal  PXBaoiTAL  LijiTBT,  sad  overy  depriv»> 
tion  of  liberty  is  80  regarded.  It  is  for  the  jury  themselves  to  determine 
whether  the  circamstanoes  shoold  reduce  the  recovery  to  a  minimam. 
Conaeqnently,  it  was  erroneons  by  instmction  to  limit  tiie  damages  in  sa 
action  for  an  arrest  to  snoh  a  sun  as  woold  be  ''suffieient  to  pay  tlie 
plaintiff  for  his  time  while  he  was  being  arrested  and  taken  to  the  jaiL* 
Id. 

FORCIBLB  ENTRY  AND  DETAINER. 

Pbbson  Who  has  bxen  ToBirxD  our  or  FoessssioH  or  Laxtd  by  a  writ 
issuing  by  virtne  of  a  decree  to  which  he  was  in  no  sense  a  party  may 
proceed  by  action  of  forcible  entry  and  detainer  to  recover  the  posees 
sion;  aud  ought  not  to  be  driven  to  an  action  in  which  the  title  may  be 
called  in  qaestion,  nor  even  to  a  motion  in  the  oonrt  from  which  the  writ 
issued.     Laird  v.  Winters^  620. 


FRAUD. 

1.  No  Man  oast  Aoquibi  Right  bt  his  Own  Fraud  to  SmrAiir  Aanxm 
m  Ant  Goubt.    CUy  Bank  </  Ntw  Uattttm  v.  PerkSna,  S32. 

SL  Aci'ioN  ON  Note   Obtainxd  bt  Fraud  mat  bb  Dbtbatbd  oir  That 

Ground,  if  a  defendant  can  show  that  the  plaintiff  obtained  the  note  by 

his  own  fraadulent  act,  although  he  may  be  liable  to  pay  the  note  to  the 

true  owner.    Id* 

See  VsintOB  and  Vkndbb,  & 
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Indkx.  827 


See  ATtAaaMMKTt  Ai 

OBOWIKO  CB0F8. 
See  OiHmuaior,  3;  Biaxutm  or  Feavm^  ft. 

OBOWIKO  TBEBS. 

SUOi   ABB   SbTBBBD   IN    LaW  IBOM   LaBS^  ABD   BBOOItB   PBB- 

flOBAif  PBonnrrr  withoai  aa  motaal  mmnaaoBf  eo  tbai  thej  may  there- 
after be  sold  like  any  c4her  pereonal  |iroperty,  where  the  owner  ol  the 
laiid%  by  •  valid  deed,  eeUa  the  treea  to  a  third  pereon,  or,  it  eeemi^ 
whete  he  eelle  the  land,  meiii  v  iiig  the  treee.    KmgBkif  r.  Hoiirook,  lit. 

See  ScATOTB  or  Fbauu^  (k 

OUABANTY. 

!•  Hor  OuHTiBUiBO  OvABABTT.  — A  eoattmuBg  gnana^  is  not  giveo  by  • 
letter  whieh  saya:  "If  yoa  will  let  the  bearer  have  what  leather  he 
wanti^  and  eharge  the  aame  to  himiwilf,  I  will  aee  that  yoa  will  have 
your  pay  in  a  roaaonable  length  of  time."    Ita  operatiflii  ie  limited  to  a 

1.  AmJOATiOB  or  PATXBBn.  — Where  a  merbhaat  aeUa  gooda  to  a  oo»> 
tomer  nnder  a  guaranty  from  a  third  penon  that  they  will  be  peid  for^ 
and  afterwards  aeUa  him  other  goods,  the  first  money  he  reoebes  fraoi 
the  porehaser  shonld  be  applied  to  the  payment  of  the  goods  eofeted  by 
the  guaranty.    Id, 

X  OoBTDnjiBO  Opababtt— PkBWMPTKiBB.  AS  10.— UnlesB  one  beoomes 
surety  for  another,  withoat  limitation  as  to  time  or  amoont^  in  sTprnm 
terms  or  by  elear  implioatioD,  the  oonrt  will  not  presome  sndi  an  inten- 
tien  on  hia  part    Id. 

HIOHWATS. 

1.  FiMUMKHOB  B  THAT  OwBBRS  or  Labb  on  each  side  of  the  street  own 
to  the  middle  of  the  street  and  have  ezdnaive  right  to  the  soil,  sobjeot 
to  the  ri^t  of  way.    Hinehiman  ▼.  Paterwtm  Hone  R.  R  Co.,  252. 

ti  IxrBBXBOB  or  Law  is  that  CosnrBTANOB  or  Labd  bounded  on  a  puUie 
highway  carries  with  it  the  fee  to  the  center  of  the  road  aa  part  and 
parcel  of  the  grant.     Id. 

i  BinLDiHo  ABD  Opxbation  or  Hobsb-bailboad  in  the  streets  of  a  city 
by  anthority  of  the  legislature  and  the  dty  eooncil,  under  limitations 
and  reetriotians  contained  in  the  city  charter,  is  a  legitamate  nse  of  the 
highway  and  an  exercise  of  the  pnUio  right  of  travel,  and  not  a  takii^ 
of  private  properly  for  a  paUio  use,  within  the  provision  of  the  oonstip 
tntion.  Id» 
See  BuBBBT  Bomazb;  Nboliobnob;  Nuibabcb,  2;  Bailboam^  6-<8b 

H0ME8IBADS. 

!•  Bkatotobt  VaiiItb  or  Hohbtbad  is  Bzbmr  bbom  Attaohhbbt  whers^ 
having  been  aotoaUy  invested  in  land  as  a  homestead,  it  is  changed  into 
money,  or  a  right  of  action  by  process  of  law  In  tasitem,  and  then  kept 
separate  as  a  homestead  fond,  and  no  intent  is  shown  to  apply  it  to  other 
Ke^  V.  iSSiMt,  707. 


82S  IVDBX. 

S.  Proceeds  or  Sale  ov  HomnsAD  Bblqeo  to  Wivb»  ahd  gaknot  eb  At- 
tached for  her  hntbuid's  dabta,  where  she  refneee  to  jain  m  a  deed  «< 
the  h  imeetead  nnlees  the  avails  are  giyen  to  her,  and  the  haeband 
FATiU  to  her  having  them.    Id» 

H  Wdte  Who  has  Voluntabilt  Lett  Fobmeb  Hombstbad^  and 

paniad  the  husband  to  and  aocepted  the  new  homestead  provided  byhim, 
can  no  longer  insist  that  her  homestead  rights  still  attech  to  and  oootral 
the  abandoned  premisesi  or  resist  the  enfoieeniBnt  of  a  oontcaot  ^7  tiM 
hnshand  to  oonvey  the  f onner  homeatead»  made  irtiile  it  ^ 

SeeSrooDio  Pbbiobmaeis^  lb 

HOMIGIDB. 
See  Cbiminal  Law,  14-19L 

HUSBAKD  AND  WIFE. 

1.  HuEEAHD  HAS  Etoht  TO  CoEEOB  WiiE,  IS  rsqured  to  govern  his 

hold,  and  for  that  purpose  may  nse  toward  his  wife  snoh  degree  of  f oree 
as  is  neoeesary  to  control  an  wurnly  temper  and  make  her  behave  hwrsslft 
and  unless  some  permanent  injury  is  inflicted,  or  there  is  an  excess  of  vio- 
lence, or  snoh  degree  of  cmelty  inflicted  as  shows  a  desire  by  the  hnaband 
to  gratify  his  own  bad  passions,  the  law  will  not  invade  the  domestie 
fomm,  nor  inflict  ponishment  npon  him.    8UUe  v.  Black,  498. 

5.  AxyqTjJsatovB  or  Either  Joint  or  Separate  Labor  of  hnsband  or  wiii 

beoome  commnnity  property.  Coohe  v.  Bremond,  626L 
8b  All  pROPEmr  Aoqihred  bt  Pubohaiib  or  Atparbmt  OinaKRrs  Tnu  is 
frima/ade  oommnnity  property,  whether  the  oonveyanoe  be  in  the  naaM 
of  the  husband  or  of  the  wife,  or  in  the  names  of  both.  Id, 
4.  Laxd  Convetbd  to  Hosbaitd  or  Wife  or  Both  bt  ItaD  ov  Pubobaeb 
is  presumed  to  be  community  property,  and  parol  evidence  is  not  admis- 
sible to  explain  or  modify  such  deeds  so  as  to  ingraft  upon  the  piuperVy 
after  it  has  passed  to  innocent  purchasers  a  trust  to  their  detriment; 
though  as  between  the  parties  to  such  deeds,  their  privies  in  blood,  or 
purchasers  without  value  or  with  notice,  their  legal  import  may  be 
affected  by  parol  evidence.    Id, 

6.  IvsPBCTioN  OF  Deed  to  Married  Woman  Which  Expresses  Valuabli 

Consideration  on  its  face  authorizes  the  inference  that  the  land  is  com- 
munity property,  and  subject  to  the  disposal  of  the  husband  alone.    Id, 

6.  Factt  that  Conveyance  Exprbssino  Valuable  Consideration  was 

Taken  in  Name  of  Wife  impoees  no  burden  upon  the  purchaser  bom 
the  husband  of  inquiring  as  to  the  equities  of  the  husband  and  wife  in 
respect  to  the  property.    Id, 

7.  General  Principle  that  for  Fraud  or  Other  Tort  of  Married 

Woman  AcnoN  mat  be  Maintained  against  her  and  her  husband  is 
applicable  only  to  actions  brought  for  wrongs  done  by  her  that  are  torts 
pure  and  simple,  that  is,  torts  the  substantive  basis  of  which  is  not  her 
contract.    Keen  v.  Hartman  and  Wife,  606w 

8.  AonoN  will  not  Lisaoainst  Husband  and  Wife  for  her  False  ahd 

Fraudulent  Representations  that  she  was  a  widow  at  the  time  she 
exeouted  to  the  plaintiff  a  bond  and  mortgage,  in  exchange  fkir  which  he 
gave  to  her  promissory  notes  to  a  large  amooat  against  a 
Id. 


Index. 

H  WmwKE  Flaihtxiv^  Ivjvkt  Oonbibts  jk  hd  Ivabilitt  to  Rbalbi 

wbBt  %f(ane  eoveri  gMn»-]|]m  tmaaa  to  expee*  from  her  nndartaking,  it  is 

not  a  CMC  of  pare  and  simple  tort    Id, 
Id  Husband  aicd  Wiwb,  iob  Pubposb  or  Giynvo  A2n>  Rbohting  Powkb 

either  to  and  from  each  other  or  third  persons,  are  to  be  oonaidered  as  if 

no  relatioii  of  marriage  existed  between  theuL     WeUbrod  ▼.  Chkago  ete. 

SaUway  Co.,  743. 
II.  HvsBAVD  HAT  AcF  AS  AoKHT  ov  HIS  WiFi  in  trsiisaotions  relatmg  to 

fasr  separate  estate,  and  may  ezecote  in  her  name  a  ooufeyaaee  el  her 

knd  onder  a  power  of  attorney.    Id, 

See  HoKBscBADs;  Markup  Woiixir. 

INFANCT. 
8ea  Nbououtci,  9;  liAn«iOAm  7. 

iNJUNcnoNa 

Wbbbx  OoMFLAJirAiiT^s  BsoBT  IS  DouBTrDL,  and  no  irrepavable  ii^|viy  wiH 
be  infl'5*tfifi^  by  the  aabject-matter  complained  of,  it  is  not  a  proper  ease 
lor  an  injnnetion.    Hbu^man  ▼.  Patemm  Hone  B,  JL  Ook,  268. 

See  NuisANCi^  8. 

INKKEEPERa 

InruBSPKB  M  NOT  LiABLB  FOB  Loss  OV  GooDS  Of  OuxsT,  if  losi  is  ooea- 
sioned  by  the  want  of  that  ordinary  care  on  the  part  of  the  gneet  mdiiob 
a  pradent  man  may  be  reasonably  expected  to  take  nnder  all  the  oiroam* 
stances  of  the  case;  and  whether  or  not  the  guest  has  exercised  sncb 
ordinazy  care  is  always  a  question  of  fact  for  the  jnxy*  Hadleg  ▼.  ITp- 
thaiOf  654. 

INSANITY. 

L  It  IS  PnxsuifBD  that  Pxrson  Indiofkd  fob  Gbdcx  is  Sani^  and  ^the 
burden  is  upon  him  to  rebnt  the  presumption  by  proof  that  will  satbfy 
the  jury  that  he  was  at  the  time  iacapable  of  distinguishing  between 
right  and  wrong.    Stale  v.  McCoy,  121. 

8,  Pbiponderancb  or  Evidxncb  in  Favob  or  Insanitt  or  Fbisonnb  will 
anthcrixe  an  acquittal;  a  mere  doubt  of  his  sanity  is  not  sufficient.    Id. 

See  Contracts,  6. 

mXEBEST. 

1.  Loan  to  Ookpobation,  Patablx  at  Fixkd  Tm  and  Plaoi^  doks  not 
Bbab  Intkbxbt  after  the  time  so  fixed  for  payment,  whether  the  bond 
or  evidence  of  indebtedness  be  presented  or  not;  and  it  is  not  necessary, 
to  escape  after-accruing  interest,  that  the  amount  of  the  loan,  with  ac* 
cumulated  interest  at  the  time  of  payment,  be  kept  separate  from  the 
other  funds  of  the  company,  if  it  can  be  shown  that  funds  sufficient  for 
payment  were  at  all  times  in  hand.  BnUen  v.  Lehigh  Coal  and  Naagaikm 
Co,,  518. 

ft  Intkbist  kat  bb  Rboovbbbd  bt  Wat  or  Damages  on  Ovbbdux  Coupons 
from  the  time  of  demand  and  refusal  of  payment.  WhUaixr  ▼.  Hartford 
etc^  R,  R,  Co.,  614. 
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INSTRUCTlOXa 
8m  PtBAimra  Am  PEicno& 

IN8URANGB. 

1.  Tkaar  bmnusei  Poucr  u  Void  bksaubi  ImtawD  Ooanuxr  «»  Liwa 
Pbopie  Mattib  o»  DxriHSB.    Fkubmrnom  t.  C%  Jlrv  /ail  Cbi,  78L 

S.  PfcMWMFnOH  18  TBAT   FOBBIOX   iKSmUUlOB  OmFAMOB  HATS  C0H7U1» 

wira  Laws  of  the  ttsto  in  wliioh  thaj  hsra  «ffbctod  imiuines.    Id, 

8b  OOMPLAIMT  OH    FOUl   FOUSV    ISSOID  ST  FOBBBS   InUBAWa  OOMPABT 

viu>  Contain  Mo  Allioatioh  that  tlie  dstodaat  has  complied  wilk 
the  statote  requiring  mioh  ooinpaniiMi  to  file  oartain  atatemente  nnder 
oath  with  the  aecretary  of  atate^  and  obtain  hia  oertifioate  of  anthority  to 
transact  business,  etc    IcL 

4.  Statkmbnt  Madb  bt  Insubbd  in  BamTwr  n  Wabbabtt,  when  tiia  poliey 
refers  to  and  makes  the  snrroy  a  part  of  the  poliej;  and  the  faot  that  tha 
statement  is  promissory  rather  than  affirmative  doea  not  alter  the  rigMa 
and  duties  of  the  parties,  for  if  the  promise  Is  not  Ic^t,  the  insnrer  ia 
not  bound  by  the  policy.    iZqilqf  ▼•  JCima  /ml  Cok,  802. 

A.  Intbntion  Of  Pabtibs  must  bb  GrrBB  Sivbot  nr  Oobtbuuhi  OoBTKAon 
or  Insubancb  as  in  the  oonstmotion  of  all  other  contncta.    kL 

tt.  Anbwbb  bt  Insurbd  to  QoBsnoN  in  Subtbt,  whether  there  waa  a  watob- 
man  in  the  building  during  the  ni^ti  that  "there  Is  a  watohman  nighti^* 
must  be  understood  to  mean  that  there  waa  a  watchman  in  the  boildiqg 
erery  night;  and  the  warranty  is  broken,  and  the  policy  annuUad,  if  no 
watch  waa  kept  from  twelve  o'cloek  Saturday  night  till  twelTo  o'doek 
Sunday  night.    Id, 

7.  Etibbkob  or  Custom  or  Faotobibs  nr  VicnriTT  or  Onb  Inbobed  not  ta 
keep  a  watch  from  twelve  o'clock  Saturday  night  till  twelro  o'cloek  San- 
day  night  should  not  be  permitted  to  control  the  language  of  the  oon* 
tract  of  insurance,  which  must  be  understood  to  mean  that  there  waa 
a  watchman  in  the  factory  every  night.    I<L 

lb  Pabol  Evidbncb  cannot  bb  Rbobivbd  to  Cohtbol  ob  Moditt  Wab- 
BANTT  in  a  policy  of  insurance;  and  therefore  evidence  to  show  that  tlia 
agent  of  the  insurer  was  informed  that  a  watchman  was  not  kept  in  the 
insured  building  from  twelve  o'clock  Saturday  ni^t  till  twelve  o'cloek 
Sunday  night  ia  inadmissible  to  oontrol  a  warranty  that  a  watchman  was 
in  the  building  every  night.    Id, 

f,  Bbbaoh  or  Wa&bantt  Annuls  Polict,  without  regard  to  the  materiality 
of  the  warranty,  or  whether  the  breach  had  anything  to  do  in  prodaeiBg 
the  loss.    Id. 

IOl  Condition  in  Pouct  or  Insubanob  tbat  No  AonoB  bball  bb  Bbodobi 
BOB  Rboovbbt  or  Ant  Claim  upon  It,  unless  the  action  shall  be  cobs- 
menced  within  one  year  after  the  loss  or  damage,  is  valid  and  bindini^ 
Id, 

11.  Wattbb  or  Condition  to  bb  Ofbbativb  must  be  supported  by  an  agree- 
ment founded  on  a  valuable  consideration,  or  the  act  relied  on  as  a  waiver 
must  be  such  as  to  estop  a  party  from  insisting  on  performanee  of  the 
contract  or  forfeiture  of  the  condition.    Id, 

12.  Condition  as  to  Bkinoino  Action  on  Pouot  or  Inbubancb  wnuu 
Cbrtain  Timb  is  not  Waivbd  by  the  insurance  company,  on  being  ap- 
plied to  for  the  payment  of  the  loss,  declining  to  enter  into  any  negotia- 
tion concerning  the  claim  while  certain  suits  in  idiich  the  oompany  hsi 
been  gamiahed  were  pending,    /i. 
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UL  XasnuRoi  OmtFAirrnBoDirD  to  Pat  m  Ratable  Sbabs  or  Lom^  amb 

OAN    DUOTB   No   BWJUHT  VBOM   RZCBSS    OV   PaTMKBT   liADB  BT  AV- 

OVHXB  OoMPAirr.  Where  proper^  is  iiuiired  in  nronl  fire  inaonaoe 
ooniTMiiniiifl,  end  eeoh  policy  ocHiteine  a  nlf^^fif  thet  in  ceee  of  lose  the 
eesored  iheU  not  be  entitled  to  reoeiye  of  the  eompeny  fnoiAg  sneh 
policy  any  greater  proportion  of  the  Iom  than  the  amount  insured  bf 
sach  policy  bears  to  the  whole  amoont  insored  npon  the  property,  the 
eompanieB  are  all  and  each  liable  to  pay  the  ratable  portion  mentioaed 
in  the  danse,  though  it  might  happen  that  some  had  paid  more  tham 
their  ahare^  and  even  enon^  to  cover  the  whole  loss  or  damage  snataine<l 
by  the  aasnred.  FUmmmoiu  v.  Ck^  Fhe  Ina.  Ca.^  761. 
14b  Samb— No  CoBTSiBunoii  uhdbbSuoh  Claubx.  ^  If  one  of  the  companies 
pays  more  than  its  ratable  share  of  loss  nnder  snch  a  elanse,  it  cannot 
datm  contribntion  from  others  which  have  not  paid  their  sharsp  bat 
most  enforce  its  remedy,  if  it  haye  any,  against  the  assured.    Id. 

VL  iBflVBXR  OF  VbSSXL  IS  NOT   lOABLB  lOB   LO88   BT  CSaFTUBB  BT  PBIVA- 

tbbb  nnder  a  policy  in  which  the  perils  insured  sgainst  inblnde  piracy, 
bat  in  which  liability  for  **loss  by  seizure,  capture,  er  detention,  or  the 
coneeqaeDces  of  an  attempt  thereat,"  are  excepted.  F^ieUl  v.  PflMifyf- 
etndd  8taU  Ina,  C^,  523. 
VL  Loss  ov  Gooos  JBrnaoNBD  on  Votaob  is  Gotbrbs  bt  Mabibb  Pql- 
lOT  specifying  the  goods,  and  made  with  reference  to  a  partioolar  trade 
or  line  of  steaoiers,  the  good*  being  on  deck  for  cairiags^  in  aooordanee 
with  an  established  oaage  of  such  trade  or  line.  Mmrdnamii  ami  Mmmh 
/aetmw^  Ina.  Co.  y.  SkUUto,  491. 

See  OoBTORAnoBs,  8-lL 
JUDGMENTS. 

L  QU»BB  OB   JODGICBBTB   OF   PbOBATB   OOITBT,  liADB   OB   BSVDBBBD    Of 

Pboobbsb  of  Riohtfitl  Adxdtistbation,  oonoerning  matters  upon 
which  the  coort  has  the  right  to  deliberate  and  decide,  cannot  be  collat- 
erally impeached,  because^  howeyer  erroneous  they  may  be,  tbey  are  not 
Toid.     WUhara  y.  Patteraon,  643. 

t.  ObDBBS    OB    JUSOMBHTB    WhIOH    CoUBT    BAfl    Ho    FOWBIi    OlIDBB  ANT 

dBOOMSXAMCis  TO  Maxb  ob  Rbkdkb  are,  of  course,  null,  and  their 
nnllity  may  be  asserted  in  any  collateral  proceeding  wn«re  tney  ore  relied 
on  in  support  of  a  claim  of  right.    Id. 

Sw  JuxmiCBMT  A0AI1I8T  GOBFORAnON  FOB  DaJCAOBS  FOB  LosS  OF  StBAMBOAT 

through  the  negligence  ol  its  agents  is  not  a  debt  of  the  corporation  for 
which  the  directors  are  personally  liable  under  the  statute  providing 
that  in  case  of  any  excess  of  the  amount  of  the  debt*  of  a  corporatioa 
over  the  amount  of  its  capital  Btock  actually  paid  in,  the  directors  shall 
be  jointly  and  severally  liaible  to  the  extent  of  nuch  oxoees.  OabU  v. 
Oaiy,  126. 
4  Pabol  Pboof  of  Patvbnt  of  Judqmbmt.  —  Atcommonlaw,inanactioo 
upon  a  record,  the  defendant  could  not  plead  payment,  because  such  pay- 
ment was  matter  inpcdaf  and  not  of  record.  A  defendant  ma>  settle  a 
judgment  debt  with  plaintiff  upon  such  terms  as  thoy  may  agree  Up,  and 
as  between  themsdves  this  arrangement  will  be  perfectly  valid,  but  tbey 
cannot  thus  wipe  out  a  record  tu  the  prejudice  of  other  partiee.  Nkkak 
y.  Diaaitr,  219. 
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1.  RsTBBflALor  JuDOMSivrlbiTnun  ATPiEijjrrTOBBEBRtncKDtoalE 
bo  hM  lost  by  tho  jodgmeiit.    Carmm*9  AdnCr  t.  8ugg«i^9  AdutCr^  112. 

C  PLAnmvy  Wbo,  atteb  RsvxBaAL  of  Judomeht  nr  bob  FAvaB*  Voutv- 
TAEILT  DiaMTBSTO  HIS  SviT,  ooonoi  sot  op  bio  ofrigmal  daim  to  the  pxti^ 
orty  in  def onao  of  an  action  by  tho  defendaat  to  bo  natored  to  wbat  be 
baa  lost  by  tho  jndgmont.    Id. 

7.  COMFROMIBB  BT  DSIKNBAKT  OF  JUDCaOBEIT  AOAZHBT  HDC  MUST  BB  Pr.BAl>HP 

by  plaintiff  in  bar  of  the  proaocntioB  of  a  writ  of  error  by  tho  daf ondaiil^ 
and  oaanot  bo  set  up  in  defenae  of  an  aotion  \rf  tho  diifwMbmt^ 
reveraal  of  the  jndgmenty  to  bo  leatorad  to  what  he  baa  lost 
Id. 
t.  JvDomocT  Rbbiobiho  Dubbiuiit  to  Wsat  Hb  has  Lost  uhbbi 

▼BB8BD  Judombbt  dooo  not  afliBot  plaintiff 'a  right  to  the  properly,  or 
bar  him  from  proseeating  hia  original  ebim,  the  eilbot  of  8a<^  jndgmoat 
being  merely  to  restore  the  parties  to  their  «<atea  before  the  rendition  of 
the  original  judgment,    id, 

%  JUIMSMENT  OF  SVFBBIOR  COUBT  OF  OBB  StAIB^  WRBV  AOHOV  0  BMXniBT 

UPOB  It  nf  Anothxb  Statb;  will  be  in  all  re^eota  of  tiie  same  effeot  aa  « 
judgment  of  a  ooort  in  the  state  where  tiie  aetioa  waa  bcon^^  Boner 
▼.  Qibb9,  210. 
IOl  OiuoniAL  Causb  of  AonoH  is  Mxbobd  ih  Judombbt  in  an  aotioa 
brought  up(Hi  it.  The  effect  of  a  jodgment  at  oommom  law  is  practioaQy 
to  destroy,  so  long  aa  it  ezists,  the  ground  upon  which  it  rests.    Id. 

11.   JUDOMEKT  TS  AHOTHBR  StaTB  BaBS  SbOOMB  AOTION  ITFOB  SaMB  CLADt 

IN  This  Statb.  Gonsequently,  where  plaintiff  sued  defendants  in  New 
York  to  recover  a  sum  due  him  from  them,  and  afterwards  oommenoed 
another  suit  in  New  Jersey  to  recover  upon  the  same  daim,  pending 
which  latter  suit  a  judgment  was  rendered  in  his  favor  in  the  New  York 
oonrt,  this  judgment  bars  hia  action  in  the  New  Jersey  ooort.    Id. 

IS.  Ambndkbnt  not  Allowbd.  —Where  plaintiff  had  two  actions  pending 
for  the  same  debt,  one  in  New  York  and  one  in  New  Jersey,  and  pend- 
ing the  latter  suit  a  judgment  in  his  fay<Mr  is  rendered  in  the  New  York 
8uit»  he  will  not  be  allowed  to  amend  his  pleadings  from  atampifton  thi 
chum  to  debt  on  the  judgment.    Id, 

It.  It  18  NOT  Good  Gbound  for  CoBmruANOB  of  Suit  oh  FtoBuni  Judo> 
KBNT  that  execution  baa  been  iasued  thereon  and  levied  on  landa  of  the 
defendant  in  the  foreign  jurisdiction,  and  that  the  lands  have  besn  ad- 
vertised for  sale,  aa  this  diows  no  present  defense  to  the  action.  FM 
V.  Sanderwn,  124. 

14.  Defendant  in  AonoN  on  Judombbt  cannot,  under  Atbbmbnt  that 
JuDGMBNT  WAS  PROCURED  BT  Fraud^  roopen  the  issues  determined  by 
that  judgment,  and  introduce  evidence  to  impeach  that  given  at  the  trial. 
The  judgment  is  ccmdusive  as  to  matters  in  issue.    Id, 

15.  Fact  that  Defendant  Afpeabxd  bt  Attornbt,  as  Shown  by  Judohimt 
Record,  cannot  be  traversed  or  denied  by  him;  nor  will  he  be  permitted 
to  show  that  such  attorney  had  no  authority  to  so  appear,  and  the  jud^ 
ment  will  effectually  conclude  hiuL    Hubbard  v.  Dubois,  690. 

16.  Appearance  for  I^osb  Defendants  onlt  upon  Whom  Sbrvigb  had 
BEEN  Made  is  shown  by  a  judgment  record  from  which  it  appears  that  tb« 
writ  issued  against  four,  but  was  served  on  two  only,  and  proceeding  ai 
follows:  "And  at  the  same  term  come  the  said  defendants,  by  their  atto^ 
ney, "  naming  him,  and  then  continuing  to  state  tho  prooeedinga  to  a  final 
judgment  against  the  defendants.    Id. 
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17.  Oonn  or  Audiioe'b  Bxfort,  akd  ov  Ruli,  Cttatioh,  ahp  Otiioer's 
Rsnnuv  thebxon,  are  admusible  in  evidence  in  an  action  npon  a  judg- 
ment rendered  upon  the  report  of  an  aaditor,  as  aiding  to  explain  the 
">««"'"g  ci  the  record  when  doabtful,  bat  not  to  contradiot  the  reoord. 
Id. 

IS.  JusoMXKT  AOADI8T  NoM-REBZDSVT  DKfXNiui«T  having  proper^  in  the 
■tate,  the  rammons  having  been  served  by  pnblication,  is  oondnsive  npon 
the  qoeetion  whether  the  defendant  had  property  in  the  state  to  give  the 
ooort  jurifldietion,  except  in  a  direct  proceeding  in  the  action  itself,  for 
relief;  it  cannot  be  collaterally  attacked  therefor.    Stone  v.  Meyers^  104. 

19l  Surctt  fob  Stat  or  Execution  in  JmxmxNT  roA  Arbkabs  or  GBOinrD- 
BXNT,  who,  after  the  expiration  of  the  stay  and  judgment  upon  his  ne- 
cognizance  of  bail,  pays  the  debt,  interest,  and  costs,  and  obtains  an 
assignment  of  the  original  judgment  from  the  plainti£f 's  attorney,  is  not 
thereby  entitled  to  priority  over  a  judgment  afterwards  obtained  by  tiie 
same  plaintiff  for  arrears  of  rent  subsequently  aoerued.  FamU  v.  Iftitf- 
d^eloii,  635. 

fOL  Decree  Orberino  SHEiurr  to  Placb  Pubohasbb  at  Juduoal  Sals  in 
PossxasiON  of  the  land  purchased  can  have  no  effect  upon  the  rights  of 
any  person  who  was  not  a  party  to  the  decree,  and  does  not  authorise 
the  sheriff  to  turn  such  a  person  out  ol  possession  by  virtue  of  the  writ 
ol  ponnession.    Lakd  v.  WinUers^  620. 

Bee  AnoBHBT  akd  Guknt,  1-3;  JiTRiSDionoN,  8,  9;  PtKADXHO  and  PRao* 

nci,  21,  S2. 

JUBISDICnON. 

1.  JuRMinoTioir  MAT  BS  E3TABLI8HKD,  prtoia/ocfe^  by  recitals  in  tbe  rsMvd. 
PoUer  V.  MerthcmUt  Bank,  273. 

S.  OmCER  18    NOT   TO  BE    HeLD    TRBSPAOiER  UNLESS    Hb    KnOWS  OR  HAS 

Keason  to  Enow  that  Hb  is  Aoitno  without-  JuRisDicnoN.  Thus 
the  commissioner  of  highways  or  trustees  of  a  village  should  b^  held  not 
liable  when  they  are  required  to  act  upon  evidence  which  they  know 
nothing  about.     Porier  v.  Purdy,  283. 

Sw  Aebbssmentb,  Attacks  on,  roR  Want  or  Jurddictiom. — Assessments 
ordered  by  town  trustees  to  defray  the  expense  of  building  a  sewer  may 
be  assailed  in  a  direct  proceeding  to  review  €st  reverse  the  same  for  want 
of  jurisdiction  of  the  assessors  appointed  to  assess  tlie  expense,  arising 
from  the  fact  that  one  of  them  was  not  a  freeholder;  but  the  assessment 
is  not  assailable  on  that  ground  in  an  action  against  the  trustees,  nor  in 
other  collateral  proceedings.    Id, 

4.  Acts  in  Nature  or  Adjudications,  Which,  ir  Brronboub^  must  bb 
CoBRBOTED  BT  DiRECT  Proceedinos. — When  in  Special  proceedings  in 
courts  or  before  officers  of  limited  jurisdiction,  they  are  required  to  as* 
certain  a  particular  fact»  or-to  appoint  persons  to  act  in  such  proceedings, 
having  particular  qualifications,  or  occupying  some  peculiar  relation  to 
the  parties  or  the  subject-matter,  such  aoto  when  done  are  in  the  nature 
of  adjudical^ons,  which,  if  erroneous,  must  be  corrected  by  a  direct  pro- 
ceeding for  that  purpose;  and  if  not  so  corrected,  the  subsequent  proceed- 
ings which  rest  upon  them  are  not  afiected,  liowever  erroneous  such 
adjudications  may  be.    Id, 

ii  JuBisDionoM  or  Court  Mbans  Powbr  or  Authorztt  Which  is  Ckm- 
IBRRED  upon  It  by  the  constitution  and  laws  to  hear  and  dstermiao 
Am.  Dec  Vol.  LXXrVI-« 
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InIhssii  pvtiis  ttad  to  omy  iti  JwiflgBmnti  inbo  cfiioL     indbw 
▼.  PlottertiMk  649L 

w  •      0      ^^^^^^^»  ^^F^^V     ^F^^*^W 

H  Bowna  of  Oomrr  Ooum  or  KHraov  10  Irasm  ov  Dnras 
iU  ooofstTod  1^  gtitttttoy  tnd  wlntsw  tlw  itetiito  MillionBes  Uiam 
to  do  thoy  may  rightfoOy  do.    Id, 

T»  Jranpiomnr  ornt  Kov-bhssmt  <ni  Bmvm  bt  Publkusikw  mbIIi 
fiwm  tho  hoi  tlukthohM  jpruperty  withm  tiio  Jnriadklioo,  mdoxtendi 
only  to  mibh  jpruperty  m  wm  within  tiio  ttiito  wlm  tiio  jvriidielioD 
•ttMbad.    AtaM  ▼.  Jtfcym^  104. 

H  OovBT  or  Onrx&AL  Juusdiotioh  d  Pukumsd  nr  Abovci  or  Paoovto 
MATS  AoiXD  within  limiti  of  itt  onthority  in  doing  a  thing  which  it  hM 
tiM  power  nnder  oertain  circiiniftanoea  to  do^  snoh  cireamstanoeB  beiog 
ptomniod  to  have  eodsted;  bat  this  premmption  is  indnlged  only  in  the 
ahoenoo  of  proof,  and  not  against  proof.     Witknn  t.  PaflerKm»  643b 

H  OovBT  RTiRinfinM  m  JumisDionoii  ohlt  whui  Facib  Bxm  whi^  an* 
thoriae  it  to  aet;  and  it  is  not  oniTemlly  tmo  that  if  a  oourt  detemiinoi 
any  question  of  fact  naoesnury  to  support  its  jnrisdjotwm  its 
tion  or  judgment  oan  nerar  be  eoUaterally  inyeached.    Id, 

See  OoBroKAnoa%  4;  JvDO] 


JUBT  AND  JUBOB& 

Impbofir  limatnaaaNm  with  Jubt.  —Where  it  appears  tiiat  defendant 
and  hii  sons  took  np  their  qnarters  in  diflEiennt  honsss  of  entsitsinmeut 
frequented  by  the  jury,  that  Qtay  paid  them  unusual  oivilities  and  attsn- 
turns,  that  they  treated  them  more  than  onoe^  and  where  this  wn^  dons 
under  such  circumstances  as  to  render  it  probable  that  it  was  done  fob 
the  purpose  of  influencing  the  jury,  a  new  trial  will  be  grsnted.  PkSHpt 
Imrgh  Bank  ▼.  Fulmer,  103. 

See  Cbimival  Law,  4;  JkaasvEL,  6;  KaousiMO^  10^  11. 

LANDLOBO  AND  TRNANT. 

L  AsBiORiCEFr,  A2n>K0Tnin>SBUBrnira,wzLLBaFnnuMXD^if  anypnaump- 
tion  is  to  be  indnlged  in,  in  the  absence  of  proof  to  tiie  contnury,  "wbtn 
an  nnderlettmg  without  the  written  consent  of  the  lessor  is  made  a 
ground  of  forfeiture  of  the  term,  and  parties  other  thsn  ths  kssees  am 
in  possession  without  such  consent    Bedford  v.  Terkim^  394. 

t.  UvBBRLKrnHo  MOST  BB  or  Pabt  only  or  Uhbzfibbd  Tbbm.  When  the 
transfer  is  of  tiie  whole  of  a  term,  the  person  taking  is  an  assjgniw^  and 
not  an  under-tenant^  although  there  is  in  form  an  underletting.    /dL 

H  AanoMMBBT,  abd  bot  UBBBBueiTiBa^  WILL  BB  Pbbbiticbd^  in  the  ab- 
sence of  any  eridenoe  of  the  agreement  under  which  parties  enteaed  into 
the  possession  of  demised  premises  subsequent  to  the  lessees,  if  it  is 
shown  that  they  occupied  the  whole  of  the  unexpired  term.    Id, 

4b  AMiomaDfT  will  bb  PBsaaiiBD  where  partiea  entered  by  the  conaent  of 
the  leesees,  had  the  lease  in  their  hands,  and  paid  the  rent  thereon  to  the 
lessor  for  the  benefit  of  the  lessees,  and  occupied  for  tiia  whole  residne 
of  the  term,  and  there  is  no  eridenoe  of  a  holding  in  any  other  diaracter 
thsn  as  aaBignees.    Id, 

iw  AflsioincBifrr  or  Lbasb  will  bb  ImrBBBSD  to  bb  Valid  abi>  Qperatitb, 
where  the  law  infers  an  assignment  from  certain  facts  prored;  and  it  ii 
incumbent  on  parties  sought  to  be  charged  as  ssirignoes  for  the  payment 
of  rent  to  prove,  either  that  there  was  no  assignment^  or  tiiat  tiia 
ment  was  void  in  law.    Id, 
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•i  AWUBKBB  ABM  LUBLB  OV  ImABB  fOR  BsflT*  «ld  llOl  in  HI  MtiOB  te  «M 

and  ooeniMitioii.    Id. 

T.  AmWPMKNT  MAT  Bl  l^Ain  80A8  TO  OOBIOSM  OoVPLAOmQE  UbB  AXi» 

OociTFATioN  TO  Pboov  that  the  defendanti  wera  UaUa  cm  a  kaae  for  rent 
as  Meigniw,  the  def endaati  not  bwng  sniprised.  Id. 
H  StTmaBNDKK  OF  Ijusb  kubt  bi  Pbovxd  bt  PtiXNTm;  ao  that  he  waa  at 
liberty  to  relet  the  premiw,  where,  hi  an  aetion  for  nae  and  ooeBpatifln» 
a  leaae  from  the  plaintiff  to  other  partiei»  which  had  two  yeara  to  ton 
from  the  entry  of  the  defendanti^  ia  proyed;  and  if  a  auiandar  in  law  la 
proved,  the  def endanti  are  liable  for  the  rent.    Id, 

H  SVEBXBDXR  OF  LmASE  RbQUIBBB  MUTUAL  AaBSBMBBT  BirWBBB 

AND  OnxonfAL  LiflBBB  that  the  leaae  ahMll  tenninate;  bnt  it  ia  not 
aary  that  the  agreement  ahoold  be  exprei;  it  nay  bo  inlecred  from  the 
eondnct  of  the  partiea.  Id. 
lOL  OocuPAi«cT  BT  Sou  FxBSOB  Otbbb  thav  Lbbbbb  n  OmouioTAiraB 
"  Sbowino  Subbbbbbe;  bat  aa  the  new  ooenpaat  may  enter  aa  the  tenant 
of  the  leasee,  or  aa  his  aanignfie,  or  even  aa  a  traapaaaer,  and  thna  lua  oe- 
•apancy  be  eonaiatent  with  the  continnanoe  of  the  fiiat  leaae,  it  ii  abao- 
fntdy  Maantial  that  it  ahonld  be  clearly  proved  that  the  origuial  leaaea 
aawntnil  to  the  termination  of  hii  term.    Id. 

XL  TbBABTS    abb    LfABTtl^    A8    AflHIUBBBB,    lOE    BSBT    AoUKUiHO    ARBB 

TBBI&  Ebtbt,  where  they  inaist  that  they  entered  under  the  Iomcg^ 
diow  the  leaae  in  their  hands,  and  prove  paynMot  of  rant  by  them  on  the 
leaae  for  the  benefit  of  the  leaaeea.    Id, 

ISL  PaBOL  LbASB  fob  TbaBS  at  BbBT  PaTABLB   MoBTBLT  FbU4IWKD  BT 

OoouPABor  and  payment  of  rent  createa  tenaai^  from  year  to  year;  and 
llie  monthly  payment  of  rent  will  not  oonatitate  it  a  tenaai^  from  month 
to  month  ao  aa  to  anthoriie  the  tenant  to  terminate  the  leaae  at  the  end 
ef  any  month  without  notioe;  nor  will  the  breaeh  of  a  promiae  to  give  a 
written  leaae  alter  the  relationa  of  tiia  partiea  in  reepeot  to  the  nature  el 
the  tenancy.    Sadly  v.  iftirray,  116. 

m  LoBBB  Who  liAKBS  Pkbhavbrt  Imfbovbmbbts  npon  the  demiaed 
promisee,  nnder  a  covenant  that  he  ahall  be  repaid  their  appraieed  value 
at  the  expiration  of  the  term,  may  aeek  relief  in  equity  aa  well  aa  at 
law.  The  value  of  the  improvementi  oonatitutea  aa  equitable  lien  upon 
the  premiaee^  which  alone  entitlea  the  party  to  relief  in  equity.  Qmower 
▼.  SntUh,  247. 

Mi  Whbbb  Lbbbeb  CkyvBHAim  fob  Htmhiij  avo  his  ABStavs  to  make  a 
new  wall  upon  a  part  of  the  thing  demiaed,  it  ahall  bind  the  aairignee. 
But  if  the  thing  to  be  done  ia  collateral  to  the  land,  and  doea  not  touch 
or  concern  the  thing  demiaed,  then  the  aefrignee  ia  not  charged,  thou^ 
named  in  the  covenant.  The  covenant  ie  merely  peraonal,  and  doea  not 
affact  the  land  demised.    Id. 

Uk  Whbbb  Lbbsob  Covbhabtb  with  Lbmbb^  without  mentioning  hia  aa- 
aigns^  to  pay  the  value  of  machinery  and  fixturee  at  the  end  of  the  teruv 
which  machinery  and  fixtures  are  authorized  to  be  snbetituted  for  thoee 
upon  the  premisee  at  the  time  of  the  denuse^  such  covenant  inures  to  the 
benefit  of  the  aasignire  of  the  tenant,  though  he  is  not  expressly  named 
in  the  leaae.  But  aa  such  improvements  constitute  an  equitskble  lien 
npon  the  premiaea,  it  can  only  be  enforced  in  a  court  of  equity.    Id. 

Iti  Attobbmbnt  to  ^frangeb.  — Tenant  in  possession  under  a  lease  from 
one  person  cannot  accept  a  lease  from  a  third  person,  and  thereafter 
daim  to  hold  nnder  him.    It  ia  ineompetent  for  a  tenant^  without  tho 
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ooliseni  of  bii  laiidIovd»  to  diuige  the  nateM  of  hk  Uaumaj  bf^ 
edging  a  third  ponon  m  his  landlord.    Blaaithcard  r.  9Vfer,  07. 

17.  flpfyicimx  Possbssion  to  Maintain  Action  to  Quiet  Tttlx.  — Wliam 
a  tenant  in  posBession,  with  the  consent  of  his  landlord,  attoras  to  twa 
persons  who  have  no  interest  in  the  land,  and  one  of  whom  aftarward% 
as  agent  for  the  complainant,  leased  the  whole  lot  to  the  tenant^  tiiii 
lease  estops  the  person  signing  it  as  complainant's  agent  from  asaerting 
any  claim  against  the  latter,  and  the  tenant  being  in  peesession  under 
this  lease,  ostensiblj  d  the  whole  tract,  and  rightfaUj  of  at  least  half  off 
it,  gives  snch  possession  to  the  complainant  as  entitles  him  to  bii^g  aa 
action  nnder  the  statute  to  qniet  his  title  to  the  land.    Id. 

18.  KoncB  TO  Quit  by  Onb  Absuhino  to  Act  as  Aobnt  ov  Anoihib, 
BDT  hating  No  Authobitt,  oankot  bb  Ratifibd  after  the  time  whssi 
the  notice  is  to  operate,  so  as  to  lay  the  f oondation  for  summary  prooeed- 
ings  under  the  landlord-and-tenant  act     Pideard  v.  Ptrley,  163. 

19.  NonoB  TO  Quit  by  Two  of  Threb  Jodtt  Lbssobs  will  kot  Tbemi- 
NATE  Tenanot  AS  TO  All,  SO  as  to  enable  the  three  lessors  to  maiatatB 
sommary  proceedings  nnder  the  landlord*«nd-teDaat  aot     /<L 

LAECENY. 
See  Grikinal  Law,  11-13. 

LATERAL  SUPPORT. 
See  Easements,  2,  Z. 

LIBEL. 

L  AonEOH  msL  Libbl  will  Lib  AfiAiNsr  Oobpobation  Aoobboatb.  Aiindk 
▼.  Pte»8  Printing  Co.,  84. 

%  Libelous  Matter  Pububhbd  against  Gandidatb  iob  Pubuo  Owwam, 
whether  by  an  individual  or  a  public  journal,  is  not  a  privileged  com- 
munication, and  will  render  the  person  making  the  publication  eqnaUy 
liable  for  his  acts  with  those  who  commit  the  same  offieose  against  pri- 
vate individuals.    Id. 

3.  What  are  Privilboed  Ck>ioffUNioATiONa»  stated.    Id. 

LOST  PEOPERTY. 

Phtder  of  Keootiablb  Paper,  or  Thiev  Who  SnAU  It,  Aoqudub  No 
Title,  although  either  may  transfer  a  good  title  to  a  bonaJUle  poichaaer, 
and  the  same  rule  probably  applies  to  the  ease  off  one  obtainiBg  such 
paper  through  any  positive  breach  of  the  law.  OHy  JfmJtqfNtm  Mmm 
w.PeHtki§,9A 

UJNACT. 
8m  CcmmAoiii^  ii 

MALICIOUS  PROSECUTION. 

I.  Where  PLAnmrt  whose  Judgment  has  been  PaBinauir  SaxmiED 
Causes  Ezboution  to  Issue  in  a  sum  greater  than  the  bahaea  doo 
thereon,  and  there  is  no  proof  that  the  wrongful  act  was  wiUful  or  was 
done  through  malice,  he  wiU  not  be  Uabla  toan  action  on  account  thcreol 
HixUy.  Learning,  213. 

t.  Civil  AonoN  m  Pbosboutbd  ohlt  at  Peril  or  Costs.  It  is  maintained 
as  a  claim  of  rights  and  to  eonfort  it  into  a  snabia  tort^  it  onisl  akaily 
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appear  thai  the  l^gal  prooeaB  baa  been  naed  from  malice  and  without 
probable  caaae.    Id, 

IL  Ih  AonoN  ov  Oase  iob  Malicious  Prosbottion,  enridooce  that  a  criininal 
proaecntion  waa  oommenced  for  the  purx>oae  of  obtaining  possession  and 
Ofwnenhip  of  penonal  property  alleged  to  have  been  stolon  is  proof  of 
want  of  probable  canae,  and  conaeqiiently  of  malice.  Shofietd  v,  Ferren^ 
632. 

4k  Ih  AoTtms  lOR  Malxoioub  PBoenunoir,  Wast  ov  Probablb  CUtob  d 
BviDKNOi  or  Malxcb  ohlt,  and  most  therefore  be  referred  to  the  jnry 
for  dedaioii  aa  to  the  eziatenoe  of  malioe;  and  an  inatmction  to  the  jory 
that  if  there  waa  not  probable  canae  the  plaintiff  ahoold  reeorer  ia  error. 
Id. 

0i»  Li  AonoH  lOR  lliumouB  Prumuutiuh  in  haying  eommenoed  and  main- 
tained a  eriminal  proaeoatUm  for  the  alleged  theft  of  oertain  property 
the  record  of  a  replevin  anit^  brought  anbseqnently  to  the  criminal 
proaecntion  for  the  aame  property,  ia  not  ^mifiKU  to  ahow  a  former  le- 
oufeiy,  nor  m  nutigatioin  of  damageai    Id 

MABITIME  LAW. 

L  BDRxacmnr  buwjuui  PKivATKSRiNa  avd  Phuot  iathe  diitbiotion  b^ 
tween  eaptarea/vTv  belU  under  color  of  governmental  anthority,  and  for 
tiie  benefit  of  a  political  power  organized  aa  a  government  dejwre  or  de 
/aeto,  and  mere  robbery  on  the  high  aeaa  committed  from  motives  of  per* 
aooal  gain,  like  theft  or  robbery  on  land.  In  the  one  instance  the  acta 
committed  inure  to  the  benefit  of  the  conmuaaioning  power;  in  the  other, 
to  the  benefit  of  the  peipetratora  merely.  FyUld  v.  Petmtphnnkk  StoM 
Ina.  Co,^  623. 

S.  Oaptuu  by  PBiTATm  IK  GoMMiaaiDir  mniKK  Sohullxd  CkyvxBVxm 
or  OoHVXDSRATB  Statbb  wm  held  not  to  be  piracy,  for  the  reason  that 
the  Freaident  of  the  United  Statea  recogniaed  auch  government^  and  the 
vaaael  aa  a  privateer  thereof  by  exchanging  the  crew  of  anch 
which  bad  been  anbaequently  captured,  aa  pEiBaoera  of  war.    Id 

8ee  SHimxra^ 


MARTCTKD  WOMEN. 

L  At  Oomiov  Law  Wtn  could  hot  Affodit  Avothib  to  Aor  ur  m 

Stkas^  for  she  waa  incapable  of  acting  for  henelL    WeUbrod  v.  Ckhag^ 

He,  BaUm^  Co,,  748. 
S.  At  CknfxoR  Law  Femr  Oovsbt  might  bb  Attornxt  or  AmyrmEB  to 

make  livery  to  her  husband  upon  a  feoffment;  and  a  huaband  mi^^ 

make  sudi  livery  to  his  wife.    Id 
Sw  WiTB  MAT  Act  ab  Aobnt  or  Attornbt  or  bbr  Husband,  and  aa  auch, 

with  his  oonaent^  bind  him  by  her  contract  or  other  act    Id. 
4.  Wm  mat  Aor  as  Agbitt  of  Avothbr  in  a  contract  with  her  own  hna> 

band.     Id. 
i.  At  Gommon  Law  Wm  could  Ooitvxt  to  OrmERs  as  bbr  HubrahdIi 

agent,  though  she  could  not  take  by  grant  or  gift  from  him.    Thia  dia- 

tinetion  arose  from  the  inherent  difference  between  a  mere  power  to  eon- 

vey  and  the  conveyance  itsell    Id 

See  Husband  and  Wdr. 
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MAXTMa 

WuouAM  MAzm^  Qui  Ssimr  OomfoixTM  fisviiBB  Dbbt  bt  Oku^ 
Apnm  TO  Tro  Cabi.    P/e(ferY,Bheboifgmeie,Ji.JL€h.,78!L 

HOBTaAGKS. 

1.  Ian  ill  Owms  ov  Laitds  Subjbot  to  Moaaa^am  mat  llumADi 
TO  OomtWL  DnaRABOB  or  Mobxoaoi,  if  it  b*  folly  paid,  or  to 
the  land  from  iti  lion  if  it  bo  not  paid.    Beeidk  t.  Cooker  260l 

t.  Omn  TO  Pat  Avt  Balahob  Dub  is  not  indiaponnble  in  an  aotSon  to 
lodaom  from  a  mart|pige.    fd, 

H  MoBioAooB  Who  bab  Convxtxd  Mortoaobd  Prbmbb  d  Ooiupi— t 
WznmB  fOR  HU  OKAHm,  to  abow  paymant  of  tlie  mortqgaga^  in  aa 
aotum  by  tlie  kttor  to  proouo  ita  disdiarge,  or  laaifo  to  lodean.    Id. 

800  Railboabb,  9. 

MURDER. 
800  OBmnrAL  Lav,  14-19. 

NBGLIGENOE. 

1*  LuBIUrr  IQB  PSBflOVAL  InJITBT  OoOASIORBD  BT  KBQUOBBaB  ov  Blf- 
BRAL    PBBSOBB  D    SbPABATB  AS  WbLL  AS  JOIBT.      Ontd  T.   AwtMBM^ 

841. 
t.  Both  ob  EmoB  or  ToBT-ixASOBa  mat  bb  Svbd  bt  Ibjubbd  Pabtt,  al 

his  election.    Id. 
&  ToBT-TBASOBS  HEBD  KOT  All  bb  Joivbd  in  ootian  tar  injnxy.    Ibair  lia- 
bility ia  separate  as  well  aa  joint.    Id. 

4,  OOMPLAIHT  SHOULD  KOT  BB  DlSMISBBD  AKD  KONSUTT  GbAHTBD  BOB  OOM- 

TBiBUTOBT  Nboligbnob,  nnless  the  nndispated  facta  deariy  show  that 
which  the  law  adjudges  negligence.    Id. 

ii  pBBSoifs  Who,  without  Sfboial  Authobitt,  Maxb  ob  Gobtinub  Got- 
BBBD  BzGAVATioN  IS  PuBLio  Strskt  ot  highway,  for  private  pnzpoae^ 
ahoold  be  responsible  for  all  injnrieo  to  indiTidoals  reeolting  from  the 
street  or  highway  being  thereby  less  safe  for  its  appropriate  use,  thers 
being  no  negligence  by  the  parties  injored.  And  it  is  immatftrifil  whether 
the  ezcaTadon  was  a  covered  or  an  open  one,  where  it  was  made  without 
aiothority,  and  the  party  injured  was  free  from  faralt.    Id. 

6L  GoNTBAoroBs  ABB  Llablb  iob  Nbouqbkob  of  Suboobtbaoiobs,  whbv.  ~ 
Persons  contracting  with  owner  of  lota  to  boild  Uock  of  honsea  thereon, 
and  who  sublet  to  one  who  agrees  to  make  excavations,  blast  rocks,  eto., 
and  to  make  good  all  damages,  are  liable  for  an  injury  caused  to  aa  in- 
dividual by  his  falling  into  an  excavation  in  the  sidewalk,  through  the 
negligence  of  the  subcontractor,  or  his  servants,  in  not  having  the  aams 
properly  protected,  where  the  original  oontraotoca  have  no  anthority 
from  the  city  to  make  such  excavation.    Id. 

7*  Gobtraotob  having  Umauthobised  Ezoavatxob  Hadb  jx  Snunr  a 
LiABLB  for  an  injury  occasioned  thereby  to  a  passer-by,  whether  it  was 
caused  by  the  negligence  of  workmen  or  not    Id. 

t.  Basis  of  Cobtraotob's  LiABiUTr,  where  he  has  procured  an  exoavatiai 
to  be  made  in  a  street  or  highway,  without  authority,  is  his  own  wrong* 
ful  act  in  BO  doing,  and  not  the  negligence  of  the  subcontractor,  or  his 
workman,  in  performing  or  guarding  the  work.     Per  Seldeu,  J.    Id. 
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%  €taiiJ>ov  TinxiE  YxABflnHsiAoxLTToBziBciinorTBATDBOBBiOli 
Gabb  and  diaeretioii  to  bo  ordinarilj  ezpaoted  from  ehfldiea  of  that  age; 
tiM  ndo  of  law  as  to  mntnal  n^ligenoe  applioabb  between  adult  partiea 
does  not  apply  to  the  oaae  of  each  a  child.  Sndlh  r.  0*Ckmmofr^  682. 
1€l  KnauooroB  n  QanmoN  ion  Jobt  BxcLusiviLr  so  DiraBimn.  /dL 
11.  No  ABSOLun  BiTLB  AS  TO  What  ComrrrruTBa  KBauaBHOB  oan  be  laid 
down;  for  ooodnet  which  nu^t  be  termed  negUgent  in  one  ease  would 
in  another  be  held  to  cooetitate  ordinaiy  care;  and  it  ii  therefore  alwaja 
n  qneetioii  of  fact  for  the  jury,  under  direction  of  the  eoort^  aa  to  the 
nbtive  degree  of  care  or  the  want  of  it»  growing  out  of  the  dream- 
ctanoee  and oonduot  of  the  parties.  PldlaMfiikk^c.R.R.Co.'^.Bf&urfMt 
Mi. 

U.  FliAlBTUffy  JH  AonOS  BOB  IrJUBT  SpBTAIHBD  BT  ABOTBBB'S  NBOUGBHCn^ 

IS  OBLT  Rbquibbd  to  estabUsh  a  pHma/aeh  ease  that  the  injury  was 
oeeasignod  by  defendantVi  negligence.  Addeahagm  ▼•  OUif  qf  WtUertoum, 
760. 

IS.  FlLAimrB  nf  Action  bob  Ibjubt  Subtaibbd  bt  Avothbb's  Nbgugbngi 
D  HOT  BoVKD,  in  the  first  instance,  to  show  tiiat  he  himself  wae  not 
guilty  of  contributory  negligence.    Id. 

14,  Whbbb  Plaintuv's  Own  Bvidbnob  m  Aonov  bob  Ib jubt  SvBTAZirBD 
BT  Abothbr's  Nboliobncb  raises  an  inference  of  negUgenoe  against  him- 
self he  must^  in  order  to  establiah  mfrkna/aeie  case,  show  that  he  was 
guilty  of  no  negligence.     Id, 

1&  Pbbsvmftioii  or  Ck>NTBiBUT0BT  Nboliqbbob  mmr  bb  Nboativbd  to 
Atoid  NoHSUir,  when.  —  Presumption  of  negligence  on  part  of  deeeased 
is  raised  in  an  action  against  a  municipal  corporatian  for  damages  arising 
from  negligence  in  leaving  a  bridge  unrepaired,  in  conseqnence  of  which 
the  plaintiff's  son  fell  through  and  was  drowned,  where  it  appears  from 
the  plaintiff's  own  evidence  that  the  deceased  was  thirteen  years  old, 
that  he  was  familiar  with  the  bridge,  that  he  knew  of  the  hole  in  it^ 
that  the  accident  occurred  in  the  daytime,  and  that  he  had  passed  over 
the  bridge  a  short  time  before  on  the  same  day.  The  plaintiff  is  bound 
to  negative  this  presumption,  or  he  will  be  nonsuited.    Id. 

See  OoMKON  Oabbibbs;  Damaoks,  1-6;  Raxuuuds. 
NBOOnABLB  INSTRUMENTa 

1.   OOMFLAZBT  AfiAZBST  DbAWBB,  IB  AonON  UPOB  BaBX  CBBOK,  MDBT  ATBB 

presentment  of  the  check  at  the  bank,  and  notice  of  its  dishonor  given 
the  drawer,  or  some  fact  excusing  such  prssentment  and  notice.  Doipi 
V.  Bke,  77& 

5.  H6u>BB  OB  Bank  Ghbok  cannot  Rboovbb  aoainst  Dbawbb  withow 

Fboob  of  presentment^  dishonor,  and  notice.    These  ^usts^  therefore^ 

should  be  averred  in  the  complaint.    Id. 
Sw  Plaintibp,  IB  AionoN  on  Bank  Chbok,  gannot,  undbb  Allboatiob  oi 

Dbkand  and  Nonci^  Pbovb  circumstances  dispensing  with  demand 

and  notice.    This  he  could  do  under  the  former  rules  of  pleading,  bat  it 

is  othenrise  under  the  code  practice.    Id. 
4.  CiBTiiiaATB  or  Dbposit  Patablb  "in  CuBBB2fT  PuNm"  IS  NOT  Kboo* 

tiabIiB  Papbr.    Lhube^  v.  McCkHamdj  786. 

6.  CBBTmoATBor.BBFOsrr  Patablb  "in  Monbt"  Sbbics  to  Possbbs  Au 

Rbquisitis  or  Niootiable  Promissort  Notb,  and  as  between  the  in- 
dorser  and  indorsee  the  latter  is  held  only  to  reasonable  diligence  in  pre- 
senting it  for  payment.     Id. 
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lb  Ih  BaiflQN  Pabtdb  to  Nzootiablb  Cebthigats  or  Dxposnr  so  ira« 
OovmcPLATB  Immkdiatb  Demand  of  Patvxrt;  therefore  an  indocwa* 
MB  agaiiiBt  the  indorser,  u  uot  held  to  the  same  degree  of  ditignnne  im 
praeenting  it  for  payment  aa  the  law  requires  in  other  oaaeB.    I(L 

?•  Ir  Patbb  of  Note,  after  It  Falls  Due,  Sobbxndebs  It  to  Makxe  ctm 
BEannif o  vbom  Him  Ckrtificatk  of  Deposit,  payable  in  cnxrent  fdnds 
lor  »  part  of  tho  amount  due^  and  the  remainder  in  cash,  and  upon  pro- 
wntation  of  the  oartifioata  at  the  bank  fiye  or  six  days  aftorward%  tba 
bank  lefnses  paymsnt  on  aooonnt  of  having  failed  in  the  mean  time,  tiia 
psjroo  may  raeovsr  the  amoont  against  the  maker  ol  the  note,  nnless  it 
appears  that  he  ezprossly  agreed  to  take  the  oertifioate  in  payment  of 
his  debt.    I<L 

H  BiOBT  OF  HoLDSE  OF  Pbomibsoet  Notb  TO  Sus  1BSBB0K.  — A  prooiiaBoiy 
note  made  for  the  pupoae  of  raising  money,  or  of  being  exehanged  for 
money,  though  made  payable  to  a  portioalar  person  or  corpontion,  and 
with  the  expectation  that  it  will  be  disoonnted  by  the  payee,  may  be  dis- 
eeonted  by  any  other  person;  and  the  party  who  advanoes  the  oonaidera- 
tion  may  hold  the  note  as  a  ralid  consideration  for  the  money,  even 
against  snretiea,  and  may  vae  the  name  of  the  payee  to  enforoe  payment 
hy  suit,  by  the  payee's  consenty  either  express  or  implied.  Farmer^  efe. 
Bamk  ▼.  Humphry,  671. 

H  NoTHmo  8hobt  of  Actual  Mala  Fmn  or  Nonoi  thbbsof  will  Br- 
ABLR  Maker  or  ImwBSRR  of  NaoonABLS  Pafrr  to  Defeat  Aonov 
THRRBON  brooght  by  one  who  is  apparently  n  regular  indorsee  or  holder, 
especially  where  there  is  no  defense  as  to  the  indebtedness,  dtff  Btmik 
of  New  Haven  v.  Perhms,  832. 

10.  Defendant  Who  Owes  Drbt  has  No  Ibtibsst  brtokb  Bosa  Fides 
OF  Holder.    Id, 

11.  To  AonoK  OR  Bills  of  EzoBAiroE  Drawh  or  Aocsftkd  bt  Dbfrbtd- 
ANT,  He  cannot  Intrrposr  Defense  that  the  same  were  the  property 
of  a  bank,  and  were  transferred  or  pledged  to  the  plaintiff  as  security  for 
nloan  by  the  cashiery  who  had  noauthority  to  so  transfer  or  pledge  them. 
Id, 

12.  It  is  £NouaH  in  Actidh  on  Bills  of  Ezohanqs  teat  Flaintiiv% 
Title  is  Good  as  against  Defendant.  H  any  others  daim  title  to 
the  bills  superior  to  that  of  pUuntifi^  it  can  be  determined  whenever  they 
eome  before  the  court  to  assert  it.    /cf. 

Vk  Prima  Facie  Measure  of  Damaob  in  AonoN  for  Gontkrsiov  of 
pROMissoRT  Note  is  the  amount  which  the  maker  of  the  note  agreed  te 
pay,  and  interest.  But  the  defendant  in  such  action  may  prove  the  in- 
solvency of  the  maker,  and  thereby  lessen  the  damages.  PoUer  v.  Me^ 
chatUt^  Bank,  273. 

14.  Cessation  op  Mails  and  Commercial  Interoocrsr  bitwxkn  Ptm- 
BURGH  AND  New  ORLEANS,  whilc  blockaded  by  the  authority  of  the 
United  States  during  the  Rebellion,  is  a  sufficient  excuse  for  the  omis- 
sion to  give  due  and  regular  notice  of  the  dishonor  of  a  bill  of  exohange 
drawn  by  a  mercantile  firm  in  the  former  city  on  one  in  the  latter.  And 
a  recovery  on  such  bill  may  be  had  if  such  notice  was  given  within  a  rea- 
sonable time  after  the  removal  ol  the  impediment.  Mmue  v.  Adam§  S 
Co.,  688. 

8se  Altbration  of  Instruments;  Banks  and  BANKora;  Frads^  2;  han 

PROPERTT:  USDRT. 


^ 
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KEWTRIALS. 
See  PuuuuNO  ahd  Pbactiob;  RBnsBxnL 

NOTICE, 
ftoe  BoKA  Fn>s  Pcrghassrs;  Dxunv  S;  6|  BuMnom. 

NUISANCB. 

L  POBUD  KunASOB  IfUBT  BS  OoOAfllOXSD  BT  ACIB  ^0110  in  Tiolatutt  cf 
hiw.  A  work  sathorized  by  law  cannot  be  a  nuisance*  HioMknum  ▼. 
Pattrmm  Hont  R.  R,  Co,,  2252. 

%  Whkthxb  CoiTflTRUcnoN  OF  Railboad  IK  Omr  STRner  would  operate 
beneficially  or  injuriooaly  to  the  pnblio  right  of  way,  whether  it  would 
prove  a  pablio  benefit  or  a  pablio  nwiaance,  are  qneetions  to  be  deter* 
mined  by  the  legiBlatiire  and  the  city  coonciL  If  they  err  in  judgment^ 
Hid  the  work  proire  an  obstmctiQn  to  the  etreet  and  a  pablio  incon* 
▼enience  and  injury,  it  ie  not  poniahable  ae  a  nniaanee  if  caufltnicted  as 
preeeribed  by  the  city  charter.    IcL 

&  BqjuiTT  WILL  HOT  IirrxBFXRB  BY  Jsjvvcnois  in  caeee  of  nntiaeetunied 
paUio  nnieance,  except  where  there  is  special  and  seriooa  injury  to  the 
oompbuboant  distinct  from  that  suffered  by  the  public  at  large.    Id. 

8ee  PLBADnffo  axd  Praoiioi^  8. 
PARTITION. 

1«  C0-DBV18II  U  HOT  ESTOFPBD  IN  EqUTTT  TO  ClAXM  DoWXB  AQAIHBr  HOI 

Co-PABTinoirKBS,  where,  at  the  time  of  the  partition  of  the  estate  be* 
tween  the  co-devisees,  die  had  an  inchoate  right  of  dower  in  premisea 
partitioned  to  another,  which  subsequently  to  the  partition  became  per- 
fect by  the  death  of  her  husband.  In  sudi  case  equity  will  decree  oon- 
tcibation  by  all  the  co-partitioners,  thus  making  good  to  the  co-devtseesi 
in  whose  share  the  dower  is  assigned,  their  equal  share  in  the  common 
estate  remaining  after  the  assignment  of  dower.  WiUber  v.  £faU,  482. 
flL  Fboobbdinob  in  Pabxthon  do  not  Dboidb  TmiB  or  create  any  new  titlei 
and  parties  to  snch  proceedings,  made  such  by  publication,  and  without 
aotoal  notice,  are  not  thereby  estopped  from  setting  np  their  legal  title. 
McBam  t.  McBaiH,  47a 

PARTNERSHIP. 

L  Pbbsonal  Rbfbssentatiyb  of  Dboeasbd  Pastnxb  lUT  Oabbt  on  Bun* 

BBSS  for  and  bind  bis  estate  whore  tho  articles  of  copartnership  contained 
a  covenant  to  that  effect.  A  covenant  for  the  continuation  of  a  partner- 
ship for  a  reasonable  period  after  the  death  of  one  of  the  partners  is 
bwiHiTig  on  his  estate,  if  assented  to  and  carried  out  by  his  personal  repre- 
sentatives.    LoMghlm  V.  Lcfrtn£%  Adm\  5d2. 

t.  Whbbb  on  Dbath  of  Pabtnbb  BasiNBss  of  Firm  is  Closbd  bt  Gbba- 
noN  OF  Kbw  Firm,  composed  of  the  surviving  partner  and  the  repre- 
sentatives of  the  deceased  partner,  the  creditors  of  the  new  firm  become 
elothed  with  those  equities  of  that  firm  against  the  estate  of  the  decedent^ 
which  arose  out  of  the  payment  by  the  new  firm  of  the  debts  of  the  old 
firm.        Id, 

%  Whbbb  Land  is  Pubchasbd  bt  Partnebship,  with  partnership  fandi^ 
and  used  log  partnership  purposes,  upon  dissolution  of  the  firm  by  the 
death  of  one  of  the  partners,  his  share  ol  the  land  descends  to  his  heir  at 
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h.w  M  real  actftta,  and  daaa  not  paaa  to  bla  lapraaentatiTa  aa 
In  the  abaenoa  of  any  agraamant  in  the  articlea  of  ooparCnatafai^ 
mff  y.  PoMoN,  401. 

4.  DooTBiSB  OF  EvauiH  Bqvxxt  ia  tfaat^  aa  batwean  pattnan  and  for  the 
porpoaea  of  tiie  flrm,  real  aatate  baloogiag  to  the  parfaMrah^  will  be 
traated  aa  penooalty  if  the  partnera  haye,  by  articlea  of  oopartnenhvp  «r 
etherwiaa,  impraaaed  npon  it  that  character.    Id. 

f.  Whuui  Land  n  Pvbchabsd  by  PABnTutamp,  with  partnenfaip  fmidi^ 
and  naed  for  partnerahip  pnrpoaea,  upon  the  death  of  one  of  the  partoeis 
hie  wife  iaentttled  to  dower  in  hia  ahara,  in  the  abaenee  of  partaBendiiy 
articlea  to  the  oontrary:  See  ifftenmey  t.  Pattim,  mite,  p.  4S1.  Puikm  ▼. 
PoUoiif  448. 

H  Iwaxmn  ov  Spbcial  "Paxtsekl  nr  Ldotsd  VAxmataaxp  cannot  be 
levied  upon  and  adid  under  an  execution  iaaaed  in  an  attachmeat  aaH 
brought  againat  the  membera  of  the  partnerahip.    Harrk  t.  Mwraj^,  2nL 

1.  SraoiAL  PABTEna  la  hot  Dbtbivbd  or  ho  Ihtbbbst  or  LmiTBD  Pabst- 
HBB8HZP  by  a  levy  thereon  under  an  attachment^  nor  ia  he  thereby  de- 
prired  of  tiie  right  to  an  aooonnt^  or  prarented  from  colleoting  any  aor- 
plaa  over  anoh  daima  aa  the  ahariff  baa  upon  il    Id, 

PATENTS. 

L  ^UaBfUL  XmnDrBDHy"  wxiHZir  ICbavibo  of  PAmrr  Aor,  ia  one  that  na^ 
be  applied  to  aome  practical  and  atatntoy  nee  naaaad  hi  the  patentf  bsl 
it  ia  not  neceaaaiy  that  it  ahoold  be  of  aach  general  utility  aa  to  aoper* 
aade  all  other  inventiona  need  to  accompliah  the  aame  poxpoee.  Rowe  v. 
Bkmi^ard,  19S. 

%  AflsiamaEHT  of  Biqrt  to  Oonirriww  and  Ubb  WoBTHLns  Patented  In- 
vention conatitatea  no  conaidaration  for  a  promiaaory  note.    Id. 

lb  Question  as  to  whether  Invention  is  Useful  mrsr  be  Left  to  Jubi; 
under  proper  inatniotiona,  in  an  action  upon  a  note^  the  oonirideratiflB  ef 
which  is  the  right  to  make  and  sell  a  patented  invention.    Id. 

4.  Instruction  Impbopbrlt  Refused.  — In  AcnoN  upon  Note  Oivbv  fob 
Patent  Right,  the  defense  to  which  is  failure  of  conaiderationy  it  is 
error  for  the  court  to  refuse  to  instruct  the  jury,  at  defendant's  requeati 
that  if  the  article  patented  is  "  impracticable  to  be  uaed  for  the  purpose 
for  which  it  was  patented,  then  the  defenae  of  failure  of  oonaideration  is 
established.**    Id, 

6h  Instructions  Imfbopeblt  Given.  —  In  AonoN  upon  Note  Given  fob  Pai^ 
ent  Rioht,  it  is  error  to  instruct  the  jury,  at  plaintiff's  request,  "that 
if  the  invention  patented  is  useful  in  some  measure  and  for  some  purpose 
the  patent  is  not  void."  It  is  too  broad,  and  calculated  to  mislead  tiie 
jury.  So  where  the  jury  are  told  "  that  if  the  invention  can  be  applied 
to  any  beneficial  purpose,  it  may  be  deemed  a  useful  invention,''  the 
charge  ia  objectionable.    Id. 

C  Expression,  "  Useful  for  Some  Beneficial  Purpose,  **  Found  in  Patbvt 
Decisions,  is  to  be  Taken  in  a  general  sense  as  applicable  to  all  patently 
and  not  as  implying  in  a  particular  case,  where  the  thing  invented  it 
worthless  fer  the  purpose  intended,  but  of  poaaible  useful  implication  ti 
aome  other,  that  the  patent  may  nevertheleaa  be  vaUd.    Id. 

PERJURY. 
See  BviDENOE,  8. 
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^  FLBADnm  AND  FUACnCK 

L  ltofiD»  lOE  OoawDnjAHOB  uw  Caotb  n  As>i>taamMD  to  Dwuhwiob  or  Oopw^ 
y.  and  its  dedaioa  wQl  not  be  interfered  with  nxdefls  injury  or  injnstiee  to 

^  the  pertiee  have  plamly  resolted  from  it.    Ajfre$  t.  Ihiptq^  667. 

^  IL  AcnoH  Dm  with  Pmbsoh  at  CSomm oh  Law  in  oeee  of  an  injury  to  the 

property  or  penon  of  another  for  which  damagee  only  can  be  reoofered. 
AUMk  T.  Howard,  610. 

%  Aonox  ov  Caju  iob  Esaormo  avd  MADrrAnmio  SiABLa  ao  near  hotel 
aa  to  be  munnoe  thereto  eorYiTee  the  death  of  the  defendant  pending 
the  aotion,  and  may  be  proeecnted  against  hia  ezeentor  aonimoned  to  do- 
fend  it,  by  Tirtae  of  a  statnte  profviding  that  eanaes  of  action  and  aetioiia 
of  trespaaa,  and  trwipaaa  on  the  case  f  <«>  damages  to  the  person,  or  to  real 
and  perwmal  estate,  ahall  anrviTo  the  death  of  tiie  plaiirtiff  or  defendant 
therein.    Id, 

4.  Any  EzPBnBnm  ov  Oporaov  bt  Trial  Judob  aa  to  wfaefhar  a  faot  in 
iarae  is  or  is  not  soffidently  prored  is  emr,  wbieh  error  is  not  cored  hf 
annonndng  in  his  charge  the  Jnry'a  independency  of  him  in  all  matters 
of  fact  pertaining  to  the  iaaae.    8taU  ▼.  IHA,  4S8. 

6l  Etidkncb  wjwt  CoBBSBPoifo  TO  ALLBOATiQira  Aia>  BB  CovmiBD  TO 
lasuBS,  and  if  in  the  oTamination  of  witneaaea  facta  come  ont  which 
woold  fomiah  ground  of  relief  or  defenae,  aoch  facta  nmat  be  diar^gardedy 
onleaa  they  are  warranted  by  allegatiooa  in  the  pleadinga.  Fbdeifw. 
Qairi,  93. 

6.  Abswbb  bt  Wat  ov  Dbhxal  BAnn  lamni  ohlt  ob  FAon  Allbobd  iv 
Cqmplaibt.    Id. 

7.  PlBA  WHICnPaOVBBBBDDrilBCoiIlfBBCBIIBHTTOABBWBBWBOLBGlAima 

ov  AonoK,  and  afterwards  anawered  only  a  part^  waa  bad  under  the  old 
system  of  pleading  aa  well  as  nnder  the  code.  AMmmona  ▼.  Oi^  #lrf 
/m.  Co.,  761. 

H  PABniL  Dbibbbb  to  AonoB  buoiild  bb  8bt  w  abb  ^*'-**'^  ob  am  Sovm^ 
and  not  aa  a  oomplete  and  entire  defenaab    /dL 

t.  Abbwbb  Whioh  Pbovbbbbb  abb  ABBDMBi  TO  Abbwbb  Bbtibb  Caubb  ov 
AonoB  IS  Bad  on  dennirrar,  where  the  lacta  aUeged  conatitate  only  a 
partial  def enae  to  the  action.    /dL 

10  OBjBonoH  that  Plba  oblt  Amoubtb  to  Obbbbal  Ubob  can  only  be 
taken  by  a  apodal  demnrrer.    HotdMm  t.  Ladd,  679. 

II.  Dupuorrr. — In  prooeedinga  against  corporation  for  nanrping  I^Milring 
priTilegea,  replication  whioh  avera  that  defendant  iaanea  paper  in  the 
aimilitade  of  bank  notea,  and  that  tfaqr  were  iaaaed  with  the  intent  that 
they  ahonld  be  pat  in  droolaticn  aa  money,  ia  objectionable  for  dnplidty . 
PaopfeexfW.  AUomty-OenercdY,  Riwer  RaidnamiLaieEneR.R,0(K,6^ 

IS  Plba  Dbvbwivb  ab  Tbrdbbibo  Imxatsbial  Issub.  —  In  a  proceeding 
againat  a  railroad  coxporaticn  for  usurping  banking  privilegea  by  issuing 
paper  in  the  aimilitade  of  bank  notes,  a  plea  that  defendants  have  issned 
certain  paper  which  they  describe,  and  which  paper  as  described  may  or 
may  not  be  within  the  meaning  of  the  law  preventing  banking  by  un- 
authcriaed  peracna,  ia  defective,  aa  the  iaane  tendered  thereby  is  imma- 
tariaL    id. 

18.  Kbw  Tbial  ob  Oboubp  ov  Erbonbous  Judgmbnt—Rbview.  —Final 
judgment  was  rendered  for  the  defendant  upon  a  special  finding  of  foots 
by  the  court  in  whidi  the  caae  waa  tried.  On  the  plaintiff's  petition  in 
error  the  reviewing  court  ravoraed  the  judgment^  and  granted  a  new 
trial.     Held^  that  the  order  granting  a  new  trial  waa  proper,  and  the 
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■iipreme  ooart  would  not  review  the  CfvidflBoa.    M^rAamt^  tmd  Mamt(fi» 

turert*  Insurance  Co.  v.  ShiUUo,  491. 
14b  Kxw  Trial  will  kot  bb  Gka>ted  when  it  is  leen  that  the  hatn  caanol 

ho  changed,  and  the  fact  proved  ia  oonclnmve  of  the  caee.    Bnmm  t. 

BoiMji,406. 
Uu  Whim  Cask  is  Mads  von  Rsview  ov  Both  Law  and  Facts,  It  d  mat 

Kbobsabt  that  Cass  should  Staxb  that  it  oontains  all  the 


aa  this  will  he  presomed,  nnless  the  cootnry  appears  on  the  face  of  the 
ease  itself.  Oard  t.  Stevens^  52. 
ML  BxOEPTiov8HOinj>BiPABTiouLAB,  whereaninstriiotioiLoroQDelDsiaaof 
law  ii  in  genenl  oozxect^  hat  sabjeet,  perhaps,  to  tmyHfiwrniinin  in  aomt 
partiooUrs,  not  materially  aflfooting  its  general  cotrectness,  so  as  to  call 
the  attention  of  the  oout  to  the  precise  point  of  objeotion.  Knox  t. 
Wibtier,  779. 

17.  EZOKPTIOXS  TaSBV  BT  FBMVJJJJXQ  PaXTT,  OV  TbXAIs,  ABM  HOT  Atadt 

ABL^  as  a  general  role^  in  the  snbsequent  proceedings,  on  an  appeal  fram 
the  judgment  by  the  nnsoooeesfal  par^,  where  the  prefiiling  party  has 
not  also  appealed.    Beadk  v.  Chobe,  260. 

IS.  Pabtt  CLAnava  that  Ebboh  has  bbkit  OoHmnsD  upoor  T^oal  ageinst 
his  legal  rights  most  make  it  ^pear  affirmatively  npon  the  raoord. 
Beard  v.  Murphy^  693. 

ItL  Wbttten  Noticb  must  bb  Givxv  to  Cot  on  Biort  ov  Affbal.  Dm 
right  of  a  party  to  appeal  from  an  order  of  court  is  not  cat  ofl^  nndar 
the  Wisconsin  statate,  nntil  the  expiration  of  thirty  days  after  the  ser- 
vice  upon  him  of  a  written  notice  of  the  making  of  each  order,  althon^ 
he  may  have  had  actaal  knowledge  of  the  order  independently  of  sodi 
a  notice,  and  may  even  himself  have  drawn  it  up  by  his  attorney.  Coir' 
vrkh  V.  8taU  Bank,  793. 

tOL  CoiTNTr  CoxTBT  MAT,  ON  Affbal  fbom  Justrsb'b  Coubt,  HoniFr  JVDO- 
MXHT  according  to  the  justice  of  the  oase^  without  regard  to  twrhnicsl 
errors.    BrownellY,  Whmk,  314. 

flL  Obnbbal  Tbbm  of  Supbekb  Court  mat,  on  Affbal  ibok  Sfboui. 
Tbbi^  Alter  Judgmbht  of  such  special  term  in  the  interest  of  justioa^ 
neglecting  technical  errors.    Id, 

TL  Coitbt  of  Affbals  mat  Altbb  Judgmbht,  is  interest  cl  Justioa^  dis- 
regarding technical  errors.    Id, 

SSL  If  Assumption  in  Point  Pbbsbntbd  bt  Onb  Pabtt  and  affirmed  by 
the  court  is  untrue  in  fact,  the  court  should  be  requested  by  the  other  to 
oharge  upon  the  true  state  of  facts»  or  at  least  upon  the  latter's  hypoth- 
esis; and  where  this  is  not  done,  and  there  is  evidence  as  to  the  correot* 
aess  of  the  assumption,  the  judgment  will  not  be  revereed  because  of  a 
direction  without  evidence  to  sustain  it.  Philadelphia  etc  i?.  12.  On.  v. 
Hagan,  641. 

SI  JUDGB  MAT  RbFUSB  TO  ChABGB  UFON  EfIBOT  OF  GiVBN  StATB  OF  FaOII 

when  the  facts  are  themselves  in  dispute.  It  was  therefore  not  error  to 
refuse  to  charge  the  jury  that  there  was  no  evidence  that  the  accident 
which  was  the  basis  of  the  action  was  canaed  by  the  sole  negligence  or 
want  of  care  of  the  defendants  and  their  servants,  and  that  the  verdict 
must  therefore  be  in  their  favor.    Id. 

See  Attaobmbnt,  3-6;  Gbiminal  Law;  Equxtt;  IvauiuNcn^  8;  JvmMEnm 

Patbhtb^  4, 6;  Sbt-off;  Statutb  of  Fbaudb. 

POSSESSION. 
See  Advebsb  PoflSBSBmv. 
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POWERS. 

L  I>iiinuaroB  juerwaaM  Mebx  Fowzb  to  Coimnr  akp  Oonvbtangb  Itbklv 
is  that  the  latter  is  regarded  in  law  as  a  eontraoi^  while  the  former  ia 
not.     WM>rvd  ▼.  Chieago  etc  RaOway  Co,,  743w 

S.  PkBsoir  Iboafablb  ov  Costbaoohq  mat  bs  Dom  ov  FdiwxB.   /d. 

See  HusBABP  An>  Wm,  10^  11. 

FBOBATB  OOUKra 
See  BuouvuJta  asj>  AmasagnuaoEai  JmoMMva,  L 

FBOCES& 

!•  Waxt  of  JuBinMunDVy  SfviOT  ov;  is  to  Owjiuuhi  Wbo  Bjumhjti  Pbo* 
ons  Faeb  ov  ns  FACB.-*Aa  a  general  rale»  want  of  jiiriadiotioii  ren- 
den  ntteriy  Toid  the  proeeu  and  proceedings  of  ooarts  and  officers^  bat 
third  persons  whose  doty  it  is  to  execute  such  process  or  to  give  effsclt  to 
such  proceedings  cannot  be  made  trespassers  hj  obeying  such  pzooess» 
nnless  the  want  of  jurisdiction  is  apparent  en  the  &ce  of  sooh  proosas  or 
proceedings.  The  person  or  officer  issuing  sooh  process,  etc,  is  the  one 
•  liaUe.    Porier  V.  Purdpr  283w 

%  OmoER  Who  Bzaouna  Fbogiss  Faib  on  xtb  Faoe,  bot  Isbusd  in 
Fact  without  Jubisdiotion,  is  PBomnrBD^  because  it  would  be  inequi- 
table and  unjust  to  hold  him  responsible  for  acts  of  others  orer  whom  he 
had  no  oontro],  and  for  defects  of  which  he  had  no  notioe.    I<L 

H  Qmusion  of  Sbal  of  Court  fbom  Wbtt  Makxs  It  Ikbioulab,  but 
NOT  YoKD^  and  it  may  be  amended  by  affixing  the  seal  pending  a  motion 
to  quash.    Jump  v.  BaUon*s  OredUon,  148. 

4.  Pabtt  in  whose  Favor  Fnoaias  lasuis  mat  Oifb  Such  iNSTRUonoNa 
TO  Shbrdf  as  will  not  only  excuse  him  from  his  general  duty,  but  bind 
him  to  the  performance  of  what  is  required  of  him.    BoU  t.  Wagner^  tiS. 

ii  PtAINTIFF  IN  JUBOKXNT,  OR  HIS  ASSiaNKIi^   MAT  DiBBOT  AlL  OB  PABT 

thxbbof  to  bb  Mapb  OUT  OF  Pbofbbtt  of  any  of  the  defendants, 
where  a  judgment  has  been  reoovered  against  several  defendanti^  and 
eseention  ittinfd  against  allj  and  the  sheriff  is  liabls  if  he  refuses  to 
comply  with  the  directions.    Id, 

PUBLIO  LANDS. 

L  AoBSBMBNT  WITH  Sbttlbb  ON  PuBuo  Land,  that  In  oonsidaration  of 
money  advanced  for  the  purpose  of  purchasing  it  and  paying  costs  and 
faicidental  expenses,  the  lender  should  have  a  lien  upon  the  land  to  se* 
oure  the  repayment  thereof,  is  void,  and  the  settler  is  not  entitled  to  the 
benefit  of  the  act  concerning  pre-emptions,  under  the  provision  that  "he 
or  she  has  not,  directly  or  indirectly,  made  any  agreement  or  contraet 
in  any  way  or  manner,  with  any  person  or  persons  whatsoever,  by  which 
the  title  he  or  she  might  acquire  from  the  government  of  the  United 
States  shall  inure,  in  whole  or  in  part,  to  the  benefit  of  any  penon  ex* 
cept  himself  or  herself.'*    McCfue  v.  Sinkh,  liXK 

%  PUBOHASKB  OF  LaNIKWABBANT  IN  GoOD  FaITH  AND  FOB  VaLUB  OANNOT* 

AFXEB  Hb  has  Locatbd  Wabbant  and  obtained  a  patent  for  the  land 
located,  be  charged  in  equity  as  trustee  of  the  legsl  title  for  the  true 
owner  of  the  warrant,  although  it  was  obtained  by  the  frand  of  a  third 
person,  and  tranafened  under  aforged  assignment.  IHxtm  Y.  CttkkniL 
487. 
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H  Mbaotbb  €v  TliififlM  MMt  OovTBmnr  tm  LAaD>w<Anuxv  ii  lli 

KTBLIC  pQucnr* 

QDO  WABBAinXX 

L  Iv  IxmmMjann  nr  Kjoobs  or  Qoo  WiBBimi^ 

ILMM  Allmsd  to  bbUsubpid  lued  onlj  1m  art  lottii  ift 
Hm  ganrenmMat  bM  alwajs  the  ri|^t  to  oA  upon  tiioM  who 
cofponte  pofW«n  to  veqniro  thorn  to  ahoir  by  whii  wamat  tiMj  do  m^ 
•ad  iHmii  the  dotadMiti  hwpo  tot  forth  thsir  cImiih  by  plM»  the  atto^ 
My-ganocalsHgrthMiriply  and  ahoir  the  tpaoMlgravndo  190a  wfaio^  ha 

1;  Sbould  hot  OoHOLUDi  wxTB  VxBinQAnioir. — A  plea  to  aa  inlbnnatfaa 
fa  the  aatare  of  a  quo  warfaato  wbi(A  pati  ia  iaana  a  material  allagrtiaa 
in  the  inlonnatioiiy  saoh  aa  that  aay  Totee  ware  aaat  for  the  relafar  al 
the  eloetioBy  ahould  oonelado  to  the  ouaatry,  aad  aot  with  a 
iVopb  ev  TtL  Bpeed  t.  Hcuiwdl^  70. 

H  BxnsATiDir  ia  Tnx  No  Obouxd  10a  DmwiT.  — Iv 

Hatubb  of  Quo  WikBBAMio  agaiBat  reapoadaat  for  banagiatiadad  iafta 
aa  offioa^  the  hifiormatiQa  will  aot  be  itiomiwei!,  ovaa  tiioeg^  it  appaaia 
that  the  office  whiofa  respondoat  ia  ohaiged  to  haro  aaaiped  baa  aipirad 
afaioe  the  filing  of  the  inf onnatioBy  aa  the  atatate  providea  for  the  impnii 
tloB  of  a  fine  in  a  proper  caae»  and  alao  for  the  paymant  of  ooato  \tj  the 
raopoadaat  and  the  recovery  of  damagea  by  the  relator.    Id. 

lb  WiODU  La^TB  or  Ooubt  huvt  Fibr  bb  Obxaibbd  to  Feui  LnoaiiA- 
nov  IN  KATvna  or  Quo  Wibbabto^  the  ooart  may,  ia  ita  diaerelio^ 
refnae  ita  permiaaiiui  on  the  groond  tiuit  the  tana  of  offioe  woald  ajLpiia 
before  the  ^cation  oonld  be  tried;  bat  where  the  atatate  panaitB  the  ia- 
formatioa  to  be  filed  withoat  penniaBiony  tfaia  ia  BO  objeotioatotha  praa^ 
oatioaof  theproceedingi.    Id. 

See  FkJBAi»Ho  mxd  Paiflno^  !& 
BAILROABa 

L  RAlfiBOiAP   OOKFAVr  MAT  ASSUICB  DoUBUi  OBABA(0na  €V  CUBBIBa  IBB 

Wabbboubbicab.    fFood  t.  Oirodber,  773. 

ft  8TATUT0BTRBQUnKBIfBBTTBATBBLLOHlX)OOM0TiyBEvcmniBBEUBia^0a 

Whibiui  Blowh,  for  a  apeoified  diatance  at  oroaaingii  impoaaa  a  daty 
apon  railroad  oompaniaa^  not  only  ia  raf ereaoe  to  peraoaa  approadiiag  or 
in  the  aot  of  paaaing  the  orcoaing,  bat  in  ref ereaoe  to  all  peraoaa  wfac^ 
beiag  Uwfnlly  at  or  ia  the  Tuaaily  of  the  croaamg^  may  be  aabjeoted  te 
aooidant  andiniarv  br  the  Ttaiainff  train*  WobdUtd  t.  Cbaaoolloal  afla 
R.  R.  a».»  711. 

%  iM  Casb  of  Oicnsiov  10  Oim  Sbybal  at  Obossihcm^  as  Bbodibbd  bt 
8katutB|  aad  damage  eaanea  ia  oonaeqnaace^  the  laihEtiad  oompany 
ahow  that  the  omiaaian  waa  reaacnable  and  pradantb    Id. 

^  It  n  DuTT  of  KAn«BaAi>  CkmPAHT  to  Kbbf  ns  CUnu-ovAaiMi 
Dmmdgim  t.  COUeago  etc  R^p  Cb.»  741. 
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Ik  EAWiiicaT>  OoHPAinr nGmLTT  or  HiouioaicBiH  TwMannaa  m  Oarlb- 
OVABM  ioBjoiaiv  TkuxD  WRH  Snow,  so  tliftt  ciittla^  wfaidi  liaT^ 

•ad  be  VM^  to  bo  killed.  If  aay  ii^jiiry  is  thereby  raetoinedf  the  oom- 
poBj  it  Ikblo  for  the  damagee^  and  the  jwy  may  be  so  inatmoted.    id. 

&  EdUS  OV  RAlfiHOiAP  OOMPAHT  RnULATDTO  DdTAHGB  AT  WBXOH  TbAI]I8 

auix  Bun  from  each  other  are  intended  aolely  for  the  protection  of  the 
jBoyerty  of  the  oompony,  and  the  aafety  of  their  employeea  and  paaeen- 
gv%  and  not  for  peraona  who  may  lie  traveling  along  the  highway;  and 
BO  inf erenoe  of  negligenoe  can  be  drawn  from  the  proximity  of  tfaina»  in 
an  action  to  reoover  damagea  for  an  injnry  done  to  a  peraon  while  croaa- 
ing  the  railfoad  track  at  a  place  not  known  or  need  aa  a  poblic  croaatng. 
PM»ddpkia  etc,  JL  JL  Co.  Y.  Spearen,  6iL 

H  |>^w.»AAi>  CkwPAinr  n  vert  AmwiRABiJi  m  Damaosi  for  ii^niy  to  five- 
yeaiH)ld  childy  reaoltnig  from  being  atmck  by  one  of  the  company'a  en- 
ginea  while  attempting  to  croaa  the  track  between  aoch  engino  and  a 
eoal  train  which  waa  nmning  ahead  of  it^  nnleaa  there  la  proof  of  want 
ef  ordinary  care  In  the  •■'g'^^*^  at  the  time  when  and  place  where  the 
fa^jnry  occnned*    ItL 

H  Tbajjk  KOCfOLD  Apnui40H  CBoeaDTQ  OF  PuBUO  Bnunr  at  modanto  rate  of 
ipeedf  and  ahoold  giTO  timely  wanting^  by  whiatle  or  other  nanal  notica^ 
of  approach  of  traan»  to  thcae  lawfoUy  paaaing  along  the  atreet;  and  if 
by  na^jlect  or  omiaaion  that  dnty  ia  not  fulfilled,  the  railroad  company  la 
Ihible  for  injniy  or  death  reaolting  therefrom,  nnleaa  it  be  affirmatiTely 
ahown  that  ordinary  care  waa  not  taken  by  the  party  i^jnred  to  avoid 
the  accidents    Idm 

H  TowH  Low  Hnj>  bt  KAn«BOAP  CtoMFAinr  do  hot  Paw  bt  Shbriii^b  Aali 
nndar mor^g^^of  theroad,  "with  itacorpoiate privilegea and apporten- 
ancea^"  nnleaa  directly  apportenant  to  the  railroad  and  indiapenaahly 
neeeacaiy  to  the  enjoyment  of  ita  franchiaea;  and  the  qneation  of  i^po^ 
tenancy  and  necaaai^  ia  properly  referred  to  the  jnry  aa  a  fact  to  be 
determined  1^  them.    ShomuAm  Valiep  £.  B.O(Kr.  Mermore^  6G2. 

See  OoMMOH  Oabbiiim^  17;  OoBPORATioir^  7;  XMnmT  Dqkadi;  Hub- 

WAXi^  3;  Nonavc^  2. 

RAFB. 
See  SxDucnncui,  1. 

BBUJfiiVKUS. 

Sonsm  OouBS  bas  Jukuwiotioii,  bt  Statuti^  to  Apfquit  Kbujuvebi 
in  caaea  of  inaolvent  corporationa;  and  when  an  order  ia  made  appointing 
anch  an  officer,  the  preanmption  ii,  that  all  thinga  were  done  reqnired  by 
tiie  atatnte  to  be  done^  in  order  to  anthorise  it  to  make  aodi  order. 
PoUer  T.  MtrduuOtf  Bakk^  273. 

BEFEBEES. 

Vbw  Tbial  should  bb  Gbantbd  lOB  Ant  Maibbial  Bbbob  OoouBAnra 
OB  Trial  bbidbb  Rbvbbbi^  or  in  the  findings  of  fact  by  him;  bnt  whei« 
the  only  error  appearing  ia  in  the  judgment  which  the  referee  directa  to 
be  entered  on  the  facta  f onnd,  the  ooort  may  oorrect  it  by  rendering  the 
^propriate  judgment.    Beach  y.  Coolie^  260. 
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BIPABIAK  BIGHTS. 

L  HZLL-OiWirKBS  ABM  BXTITUCD  TO  RbOOTSB  DaXAOB  IOB  IW JUST  CaI 

BT  Ebbcitov  or  Bam  below  by  riparian  proprietors,  Bettmg 
WBter  upon  the  wheels  of  the  mills,  where  such  mill-owiierB  were  at  tba 
time  in  the  actual  use  and  occapation  of  the  premises  npon  which  tba 
mills  were  located,  and  they  and  those  nnder  idiom  they  clainHwl  bad 
been  in  possession  thereof  a  nnmber  of  years  prior  to  the  ereetian  of  ihm 
dam.    Brown  ▼.  Boioen,  406. 
f;  Each  Bipabian  Pbofribtob  has  Biobt  to  Un  Watxbs  of  SfBXAx  ov 
KD  Qwif  Pbbmibxs  for  any  porpoee  for  which  it  may  he  legitunately 
used,  and  no  one  has  the  right  by  any  erection  on  his  own  premises  to 
Interfere  with  snch  enjoyment  to  the  prejudice  of  another;  althom^  it 
Bjninn,  where  proprietors  draw  water  from  the  same  dam,  each  has  the 
right  to  eontiDQe  to  use  the  water,  whatever  may  be  the  effect  on  another* 
onlees  the  latter  has  acquired  by  grant  or  prescription  the  right  to  an  «r- 
dnsiTe  nse^  or  to  use  whenever  there  is  not  water  enough  for  botJi. 
Id. 

SL  OOOITFAIIT  of  PbBMIBBB  IbJVBXD  BT  SBXTINa  BAjCK  WaTKB  TRERBOir  n 

SMTTruD)  TO  Bbootbb  Damaobb  against  the  wrong-doer  to  an  ^wwir^ 
snficient  to  indemnify  him  for  the  injury  to  such  interest  as  he  bad  in 
the  premises,  /cf. 
4»  Allbqatiov  that  Plaiktdib  abb  Jodit  Owbbbs  of  Mills  mmr  sb 
Pbotei\  in  an  action  to  recover  damages  for  an  injury  sustained  by  them 
from  setting  back  water  by  means  of  a  dam  erected  below.    Id. 

IL  F088B88I01f  OF  PbBMIBBS  BT  PLAINTOTB  WILL  BB  FBBSUIOED  TO  BB  LAW- 
FUL, entitling  them  to  recover  damages  for  an  injury  sustained  by  them 
from  setting  back  water  by  means  of  a  dam  erected  below  by  the  defend* 
ants,  where  both  parties  asserted  title  at  the  time  to  the  prenusea,  but 
the  defendants  occupied  the  prenuses  adjoining,  and  never  previously 
made  chim  to  the  premises  occupied  by  the  plaintiffB.    Id. 

C  KviDBirOB,  ALTHOUGH  LOOSB,  IB  SUFUdBNT   OK  WhIOH  TO  BbST  BbTOP- 

PBL,  where  the  plaintiflB  in  an  action  to  recover  damages  for  an  injuiy 
sustained  by  them  from  setting  back  water  by  means  of  a  dan^.  erected 
below,  showed  that  the  defendants'  ancestor,  under  whom  the  defend- 
ants claimed,  was  present  when  one  of  the  plaintiflB  purchased  the  pram- 
ises,  and  that  he  did  not  claim  that  he  owned  the  land,  but  said  that  he 
had  come  to  buy  it.    Id. 

7.  JonvT  AonoN  omlt  oab  bb  Maditaibbd  to  Bboovbb  Damaobs  fob  Iv- 

JUBT  SusTAiNBD  BT  Sbttiiio  bagk  Wateb  by  mcans  of  a  dam  erootsd 
below,  where  the  plaintifib  were  in  partnership  prior  to  and  at  the  tims 
when  the  dam  was  built.    Id, 

8.  AonoN  CAN  BB  Maintainbd  to  Bboovbb  Damaobs  fob  Ikjubt  Sst- 

TAINBD  BT  SBTTiNa  BACK  Wateb  by  meaus  of  a  dam  erected  below,  when 
the  plaintifla  consented  to  the  building  of  the  dam,  but  the  consent  was 
given  on  the  condition  that  the  work  should  be  so  done  as  not  to  injurs 
tiie  plaintifls,  and  the  work  was  so  imperfectly  done  that  the  enrrsnt 
of  the  stream  was  impeded,  and  the  water  did  not  flow  o£^  but  set  back 
on  the  plaintiflfs*  wheels.  Id. 
fl  Bbioppbl  is  Oobstitutbd  BT  Dbfbndabts'  OiossiOH  to  Assbbt  Tim, 
where,  in  an  action  to  recover  damages  for  an  injury  sustained  by  setting 
back  water  by  mesns  of  a  dam  erected  below,  it  was  shown  that  the  de- 
fsndants  and  their  ancestor  had  omitted  to  assert  title  to  the  premisei  in 
question,  although  knowing  the  premises  to  belong  to  them,  and  thai  the 
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pkintifb  had  jmrt^himnd  the  pramiaat  and  were  makiiig  Tilnabla  pcna*- 
it  inq^fovementft  thereon  in  the  belief  that  thej  cfwned  thun.    /A 

See  Waxebooubsbl 


SALESL 

1  Lf  ExBOOTOBT  OcuRiuor  lOB  Sals  ov  Fsbsohjil  FltamnT,  law  impliee 

that  the  nrtible  when  hinuBhed  shall  be  of  merchantahle  quality,  and 
thia  without  ezpreas  worda  between  the  parties.    Heed  ▼.  BandaH  306. 

2  Tqbaooo  IB  VOT  MzBflHAHTABUi  whoce  it  ii  not  weQ  cnredand  in  good  oon* 

ditioo  iHien  it  ia  deliyered,  bat  is  wet^  Bweat7»  <^  lotten.    Id. 

a     6qPERAT>T>TWQ  TO    TKBMS  OV  CoHTRAOT  W0BD8   EZFRBHCTO  ObUOATZOM 

Which  Law  Ihfldb  does  not  change  the  nature  or  extent  of  the  obli- 
gation or  the  remedy  npon  it.    Id. 

4.  Bbxach  or  CasTBMjr  to  Fukhish  ih  Fdtubb  MnuBAirrABLB  Geop  of 
Tobacco^  by  delivering  tobaooo  that  ia  wet^  sweaty,  and  rofetan»  ia  not 
a  breach  of  warranty,  bat  a  mere  non-compliance  with  soch  ezeontocy 
contract.    Id, 

ft.  UvLBas  Vnom  Oivn  Nonci  on  Owwxbb  to  Rrubh  PisaoirAL  Pkof- 
KBTT,  hia  remedy  to  reoorer  damages  on  the  ground  that  the  article  far- 
luahed  does  not  correspond  with  the  rontract^  where  it  ia  ezeontozy,  does 
not  saxrhre  hia  acceptance  of  tiie  property  alter  opportunity  to  ascertain 
thadefect    Id. 

•»  Kbkbvtiok  of  PnoFneiT  Bkuvkbbd  vhbbe  Ezsodtobt  Oevnuor  ia  an 
adarrission  that  the  contract  has  been  performed.    M 

7.  VsmnBismiT  BooHBToRaoxivn  aiidPatiob  PnoFiBTr  that  H»  bis 
VOT  AoBSED  TO  PuBCBASB;  bttt  if  aftoT  deliToy  it  ia  loand  on  es* 
aanination  to  be  nnaoond,  or  not  to  anawer  the  order  gi«^en  lor  it^  h# 
mnat  immediately  retom  it  to  the  vendor,  or  give  him  notiee  to  take  it 
baek,  or  be  will  be  preauraed  to  have  aoqaieaced  in  ita  qnality.    Id, 

81  Vsn»  CAHHOT  AooBFT  DsLTnatT  OF  FnoFSBTT  xnxiftM  BzaocrroBT  Cov- 
TBAOT,  retain  it  after  having  had  an  opportanity  ci  aaeertaining  its 
quality,  and  reoover  damagea  if  it  be  not  of  the  qnality  or  deseriptioa 
called  lor  by  the  eootraot.    Id. 

^  Past  Delivxbt.  —If  VKma,  on  Bbueivawi  Past  of  QvAMTrrr  of 
Qoom  Baus  finda  they  ave  not  of  the  kind  or  quality  which  hia  ooii> 
tract  entitlea  him  to^  he  ia  not  at  liberty  to  retain  such  part^  and  daim 
damagea  for  the  non-delivery  of  the  entire  quantity.  Nor  can  he  require 
the  delivery  of  the  reddoe,  retaining  a  daim  for  damagea.  He  mnat  either 
leoeive  the  article  as  it  ii»  or  he  mnat  retom  the  portion  delivered,  anA 
then  aniovae  hia  daim  for  damagea.  He  ean  recover  no  damagea  if  he 
refoad  to  return  the  pert  delivered.    Id, 

IDi  YwnmM,  havbmi  wimoinr  Pnomr  Aogbftbd  Tobaooo  Boubvi  uudke 
BmJDTOBr  Oontkaoe;  cannot^  after  waiting  for  mora  than  a  year  and  a 
hall  after  ita  delivery,  maJntain  an  aetion  to  reoover  damagea  on  the 
ground  that  the  tobacco  was  in  a  bad  condition  when  delivered,  not  hav- 
ing been  properly  cared,  and  being  wet»  aweaty,  and  rotten.    Id. 

11.  FiiTr  THAT  H0B8S  Provxd  to  bb  *'Balkt"  ok  Tbzal,  three  or  foor  dacpm 
alter  porchaae^  jb  evidence  that  he  waa  "balky  "  at  the  time  of  parohaae^ 
Ilt  the  parpoee  of  eatabliahing  a  breach  of  warranty  of  aoondnaaa  and 
gentleneaa.    nnify  r.  Qukrk,  9^. 

12.  AoixoN  OF  Coubt  whxrx  thxbx  is  No  Obssb  on  QpsBATiyn  Buuzra  ia 
not  ground  for  exception.    So  held  where  on  motion  of  a  retqgondent  to 

Ax.  Dao.  YOL.  LZXXVI--64 
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require  raretiee  In  an  appeal  bond  to  justify,  the  court  bad  rnled  that  if 
tbe  respondent  would  make  affidavit  that  the  surety  was  insuffident^  it 
would  require  him  to  justify,  or  the  appellant  to  fnniiah  another  aniety, 
and  the  latter  had  excepted  to  the  niliag,  at  the  samo  time  fumiihing 
another  surety.    Id. 

IS.  In  Action  for  Breach  ov  Wabbantt  ov  Hobsb,  Valux  or  Hossb  can« 
not  be  proved  by  evidence  that  since  the  commencement  of  the  actaon  a 
good  and  responsible  party  offered  a  certain  sum  for  him,  which  sun  was 
rafused.    Id, 

IL  Salb  Consttmmated  oh  Sabbath  ts  Void,  and  an  aotian  of  wamn^  in 
such  sale  will  not  lie.     Id, 

ISi  DxNiAL  ov  Salx  ov  HoBas  Eazsbs  Ibbux ovhYGK  Salb  m  Fqxbt  owFacs, 
and  not  on  the  legality  of  such  sale.    Id. 

M.  Facts  Txnbino  to  Establisr  Dxvxmbb  that  Saui  was  ICadb  ov  Suv- 
BAT,  and  is  therefore  void,  constitute  new  matter  by  way  ef  dirfenas^  mad 
most  be  pleaded  affirmatively.    Id, 

8GIBB  FAdAa 
See  Wbitb. 

SEDUCTION. 

L  Ih  Aonovs  vob  SxDiranaN,  and  ox  Tbiau  won  Baf%  DBmrnAxr  n 
ALWAYS  PxBMiTTXD  TO  Pbovx  that  the  general  bharaeter  of  the  servant 
or  prosecutrix  for  chastity  is  bad;  and  thia  must  be  done  by  general  evi- 
dence of  her  reputation  in  that  respect,  and  not  by  evidence  of  partionlar 
instances  of  unchastity.     Watrp  v.  Ferber,  789. 

&  Sakx — Innovations  upon  Gbnebal  Rulx.  —  Charaoter  cl  the  prosecutrix 
for  chastity  may  be  impeached,  not  only  by  general  evidence  of  her  repu- 
tation in  thia  respect,  but  she  may  be  asked  whether  she  has  not  had 
previous  criminal  connection  with  the  accused;  and  if  she  is  examined 
aa  a  witness  for  the  prosecution,  she  may  be  inquired  o^  on  croas-ezam- 
inatkm,  whether  she  had  not,  at  certain  specified  times  and  places,  had 
sexual  intercourse  with  other  persons  besides  the  aoooaed.  These  ques- 
tions go  to  repelling  the  allegation  of  force.    Id. 

9k  In  Action  vob  SxuuonoN,  though  Fkicalx  oannot  bx  Ibtxbbogatx^ 
HxRaKT.y  as  to  acts  of  unchastity  with  others,  yet  third  persons  may  be 
called  to  testify  to  their  own  criminal  interoourse  with  her,  and  the  time 
and  place.    Id. 

4i  EVIDENCX  AS  to  PBIOB  Acts  ov  UNOHAaTITT  wish  QrHBBS  AmOBSIBLI 

IN  Civil  AcnON  ov  Tbbspasss  whbn.  —  Where  the  plaintiff  in  an  ac- 
tion for  an  assault  has  alleged,  as  a  matter  of  aggravatum,  that  the  de- 
fendant had  connection  with  her  against  her  will,  the  defendant  has  a 
tight  to  show  that  the  plaintiff  has  been  previously  criminal  with  other 
persons,  as  a  circumstance  tiending  to  repel  the  allagation  of  force.    Id, 

SERVITUDES. 

ftntvmmxs  Adoftkd  bt  Ownxb  ov  Lano^  which  are  of  a  permanent  natora^ 
notorious  or  plainly  visible,  and  from  the  character  of  which  it  may  be 
presumed  that  he  inteud^d  their  preservation  as  evidently  necessary  to 
the  convenient  enjoyment  of  the  property  to  which  they  belong,  become, 
when  the  lands  sre  divided  and  pass  into  other  hands,  permanent  appur- 
tenances thereto^  and  neither  the  owner  of  the  dominant  or  of  the 


Index.  851 

rient  portioa  of  the  land  haa  any  right  to  interfere  with  their  proper  use 
and  enjoyment.    PkUUp^  ▼.  PliUUps,  577. 

See  Eawimtehib. 

SET-^FF. 

1.  Bkt-oww  mat  bx  Babwed  bt  Likitation.    The  statate  applies  as  well  U^ 

a  ram  attempted  to  be  set  off  as  to  one  upon  whieh  an  action  ia  to  b» 
brought.  Nolin  ▼.  BlackweO,  206. 
%  Statutb  ov  Ldhtation — Skt-oit — Absircb  fbou  Statx.  —  Wher» 
the  plaintiff  resided  out  of  the  state  when  the  daim  constitnting  defend- 
ant's set-off  accrued,  and  up  to  the  time  he  commenced  his  action  here» 
and  the  defendant  became  a  resident  of  the  state  within  six  yean  after 
it  accmedy  and  continued  to  reside  here  until  the  action  was  commenced, 
that  portion  of  the  statute  which  provides  that  the  time  daring  which  a 
person  against  whom  a  daim  is  due  shall  not  reside  in  the  state  shall  noi 
be  included  in  the  period  of  limitation,  saves  defendant's  set-off  from  th* 
bar  of  the  statute.    ItL 

SHERIFFS. 

L  Equttt  will  not  C!omfel  Shebitf,  who  has  sold  land  under  execution, 
to  execute  a  deed  to  the  purchaser,  who  offers  and  has  always  been  ready 
to  pay  the  purchase-money.  To  compel  the  execution  of  a  deed  in  sud» 
case  is  the  exclusive  function  of  the  court  under  whose  authority  th» 
sheriff  acted  in  making  the  sale.    Patrick  v.  Carr,  454. 

2.  Acts  ov  Deputy  abb  not  to  bb  Reqabded  as  Acts  ov  Shebitf,  in  th» 

sense  of  either  agency  or  identity,  but  rather  in  the  sense  of  official  rela- 
tion and  of  responsibility  cast  by  law  upon  the  sheriff  for  the  acts  of  hi» 
deputy;  that  is,  for  what  the  deputy  does,  the  sheriff  is  made  rsepoosibl^ 
the  same  as  if  he  had  officially  done  the  same  thing.  Flanagan  v.  Bo^ 
675. 

IL  Rbceiptob's  laABnjTT  TO  SHXBirr  vob  Pbofbbtt  Takbn  and  Sold  bt^ 
Dkputt.  —  Property  attached  by  a  sheriff,  and  receipted,  and  left  by  the 
receiptor  in  the  defendant's  possession,  was,  before  judgment,  levied  upon 
and  sold  by  the  deputy  on  an  execution  against  the  defendant,  without 
the  knowledge  or  consent  of  the  sheriff.  Ildi,  that  upon  judgment  being 
leoovered  in  the  first  suit  and  execution  issued,  the  receiptor  was  liable 
to  the  sheriff  in  an  action  for  the  property.    I<L 

4  RsTUBir  ov  Shkbitf  is  Pbimabt  Evidxncb  ov  his  Actiion,  and  as  a  general 
mle^  in  the  absence  of  fraud  or  mistake  it  cannot  be  varied  or  oontradioted 
by  his  parol  testimony.    Ayrta  v.  Ihaprey,  657. 

See£zBOunoN& 

SEUPPmO. 

L  MAansB  of  Yessbl  is  tob  Most  Pubposes  Aqxnt  of  Ownebs  ov  Smr 
AVD  Oaboo;  but  that  agency  does  not  extend  to  a  sale  of  either,  unles* 
there  is  a  necessity  at  the  time  for  so  doing.     Butler  v.  Murray,  355. 

SL  To  JusnvT  Sale  ov  Cabgo  bt  Master  at  Intermediate  Port,  there 
nmst  be  a  necessity  for  it,  arising  either  from  the  nature  or  condition  of 
the  property,  or  from  the  inability  to  complete  the  voyage  by  the  aam» 
ship,  or  to  procure  another;  the  master  must  have  acted  in  good  faith^ 
and  he  must^  if  practicable,  consult  with  the  owner  bofore  selling.    /dL 
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t,  Aspnam  aw  Pnmnii  Called  sr  MASfm  to  BzAMm  Gaboo  v  m* 
OoNGLUSiVB  A8  TO  NauJBWiTi  OF  8alB|  bot  duNild  ba  tifcn.  into  eon- 
nderation  by  the  fvaj  in  detananniig  the  qiieeti0ii»  and  is  entitled  to 
rery  eomidenble  weighty  where  the  matter,  at  an  intermediate  port^ 
foond  big  eaigo  of  bides  to  be  in  &  bad  and  perishing  oonditinn,  and 
iommoned  three  dealers  in  and  shippers  of  bidesi  to  eiamine  the  hidea 
and  deolare  what  it  was  proper  for  him  to  do  nndar  the  oinnmstaaeev 
who^  in  good  fttth*  adrised  a  sale^  and  the  hidee  wereeold  aceoidiq^. 
Id. 

4  Quvnoir  ab  to  Kmbbstt  ov  Salb  or  Gaboo  >t  Maaisb  sbovu*  ib 
ScmcxTm)  to  Jubt,  if  a  donbt  ezieti^  oa  the  bac^  as  to  the  nsees 
aity.    Td. 

IL  jRTOoraD  Qoooe  Stowbd  tut  Dbok  ov  SraAimt  NATioAmo  I^om 
XsLAVD  SoDHX)  Asi  BhtiRiBD  TO  Biinm  ov  GnnDLAii  Atbba4»^  eqp^ 
dally  if  it  Is  the  usage  to  stow  goods  on  dedi.    ffmrh  r.  Mo9^  S7fiL 

C  All  PBorBBTT  ov  Boabd  Vusl  at  Tun  ov  Jwrnaom  n  Lubbs  to 
Oobtbibotxob;  ezoept  that  attadied  to  the  penons  of  the  peaM^gsnL 
Id. 

7.  Babx  Bills  ob  Boabd  Qteubo^  worn  Trabbfobxaxioh,  at  Tdib  ov 

Jbribon,  abb  Pbofkbtt,  liable  to  oontribnte  to  the  general  aiversgs 

loss»  although  they  are  oanied  in  a  crate  for  the  owners  by  an  socpioss 

oompany,  which  by  agreement  pays  the  owners  of  the  ehiainsr  a  fixed 

snm  annnally  for  carrying  a  certain  number  of  orates  with  their  cqd- 

tnti.    Id. 

See  Ih8Ijbaxo%  15, 16;  MiBrmiB  Law. 

SFEGIFIO  PSBFOBMAKGE. 

1.  Pabtt  Sbexxno  Spboziio  Pbbiobmabob  09  Oobtbadt  nr  Wtntm  Hi 
BA8  No  Pbiviti  mnst  make  all  those  throo^  idiom  he  claims  the  rig^ 
of  enforcing  the  contract  parties  to  his  soit.    AUkem  r.  SMJHh^,  622. 

%  Whbbb  Onb  has  Madb  hib  Titlb  Bond  to  Aboihbb,  idio  assigns  it 
to  another,  who  executes  bis  own  title  bond  to  another,  who  makes  his 
title  bond  to  the  plaintifl;  the  latter,  in  a  seit  egeinst  the  first  Tsndar  for 
specific  performance  of  his  oontnet^  most  Jem  all  the  others  ss  parties. 
Id. 

H  BOBD  OF  HUBBABD  TO  OOHVBT  AT  FUTUBB  ]>AT  TeACT  OV  I^ABBthen  tilS 

homestead  of  himself  and  wife  is  not  an  mdawfol  nndsrtakingi  aUioiij^ 
n  spedfio  performance  of  the  bond  cannot  be  deersed  whib  ike  prsmises 
remain  a  homestead.    Id. 

SXATDTB  OF  FBAUD& 

L  Bbibbbb  of  Sxatutb  or  Fbaitds  mat  bb  Showv  ukiibe  Obbbbal  Issin^ 
or  pleaded  specially,  at  the  option  of  the  defendant.  BeiMim  r.  Ladd^ 
670. 

ft  To  Plba  of  Statotb  of  FaAirra  ALLBaxBo  that  Pbomihbb  Mbmtiojibd 
WBBB  Spboial  Pbohibbb  to  pay  the  debt  of  a  persen  naoed,  a.r«plicar 
tUm  denying  that  the  promises  were  fcr  the  debt  ef  snek  person  is  a 
good  answer,  witiiont  the  words,  or  any  otiier  person.  The  toaserse  is 
ss  broad  as  the  iasne  offisred.    Id. 

IL  Vbbbal  Aobbbmbbt  with  Sbtcleb  ob  Pobuo  Labi^  tkat  in  oouBderap 
tion  ef  money  adiranoed  for  the  purpose  of  pnrrhasing  it  and  paying  costs 
and  inddental  expenses,  the  lender  shoald  have  a  Hen  upon  the  knd  to 
secure  the  repayment  thereof,  and  that  the  terma  of  the  agrtemeai  and 
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ehaige  on  the  premiBes  should  be  erideneed  1^  a  note  and  mortgage  or 

other  memonndain  in  writings  as  the  parties  iidfjbt  be  adyiaed  when  the 

transaetion  should  be  eonsninmated,  is  void  under  the  statute  of  frands. 

MeCfue  t.  SmUh,  100. 
4k  b  CovoLACt,  WmcH  was  vrrmir  Statdtb  or  Fbaxtds  when  made^  and 

might  ha^e  been  avoided  thereby,  has  been  fally  executed,  the  statute 

famishes  no  defense.    Id. 
$L  flUxJB  ov  Oaownro  Tbib,  with  Bight  to  Bmtbb  oh  Land  ahd  Bs* 

Hovx  Thxh  at  Art  Futubs  Tdci,  Ccamsn  Ihtibxst  m  Laiomi 

within  the  meaning  of  the  statute  of  frauds.    Kkiodey  ▼.  HoBurook^  173. 
C  Balb  ot  Obowzno  Akrval  Crops  is  Saui  of  CBATnLBb  it  seems,  within 

the  meaning  of  the  statute  of  frauds.    Id. 
7«  Dbolaration  is  hot  Dskubbablb  vos  hot  Aluoiho  OOHTBAOr  TO  BB 

Off  WBniHOt  if  the  faets  alleged  show  a  oontraot  that  would  be  binding 

if  evidsDoedbyawriting.    JEToCdUBM  ▼.  Xadd»  07V. 

STATUTE  OF  UMITATiaNa 

See  Sbt-ovt. 

SUNDAY, 
•at  OoHMOOi  Oabmbbis  16;  Oomtba01!%  4;  Siua^  14  lAp 

SUfiJETnrSHIP. 
See  Dnroft  ahp  Ckeditob,  2;  Gvabahtt. 

TAXATION. 
See  Cohbtitutiohal  Law^  9-18. 

TORTS. 

Obh  hat  Fbbvbbt  dt  Pb  aitb  abt.b  Way  Wbohqtul  Violaxkihbovhib  Rigbtb 
by  another^  and  may  use  the  neoessary  means  to  that  end,  although  saoh 
means  may  work  jncndental  hacm  to  tiie  wrong-doer.    Btrrd  r.  Mwfpkif^ 

See  HusBAHD  ahd  Wivb^  7-8. 

TRESPASS. 

L  DnmnABrnr  TBHPAnToTETTiTLBp  nr  Hb  oah  bavs  nr  TBAvAonoH 
Bqoitablb  RaoBT,  as  against  plaintifl^  to  avoid  sherifiTs  died  lor  irregn* 
laritieB  in  the  sala»  eannr*-  have  this  relief  under  plea  of  not  goflty,  but 
Bimat  plead  epeeially,  bringing  in  all  neoessary  parties.  Ayrmr.  Ihipnff^ 
667. 

1  PlBA  OF  HOT  GuiLTr  IH  Aicnws  GW  Tbbbpass  TO  Tbt  Trlb  adudfts  only 
•■eh  defeoses  as  axe  applicable  to  that  action.    Id. 

X  BvuxBHOB  or  Pbiob  Tbbbats,  Bra,  is  AsMunBLB  or  Mxxioatioh  or  Dam* 
JABS  nr  AonoH  iob  Tbbspass  to  Pbbsoh.  Where  snob  trespass  was 
eommitted  in  an  affiray,  the  defendant  may  diow,  in  mitigation  of  dan- 
^^  that  the  plaintiif,  during  several  yean  before  the  affray,  had  fre* 
qnently  tried  to  provoke  a  quanel  with  himi  had  en  vaiioaa  eeoasions 
threatened  to  take  his  life;  that  some  of  these  threata  were  made  to  da* 
tadanthimaalfs  and  that  all  of  them  had  been  brought  to  his  knowledfi 
Moco  the  sAay.    FaMmkB  v.  ITIMr,  766b 
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TROVER. 

See  Attachmekt,  S;  Oo-TSirANcr. 

TRUSTS. 

t.  Acnvjt  Operativb  Trust  is  Cbxatkd  and  Estatb  Vbtkd  nt 

by  devise  of  real  and  personal  property,  in  tni8t»  to  lease  and  let  tlia 
estate,  to  keep  the  personal  estate  invested  on  bond  and  mort^gaga^  or 
other  safe  secnrity,  to  collect  and  receive  the  rents,  interest^  and  pirufita 
thereof,  and  to  pay  over  the  net  income  to  the  children  of  the  testator; 
the  uses  not  being  such  as  are  executed  by  the  statute  of  naea*  nor  by  iha 
common  law  of  Pennsylvania.     BameU's  Appeal,  502. 

^  Tbubtt  Restbictso  to  Livxs  in  Bkiko  at  Dsath  of  TmATQEB,  or  io 
the  survivor  of  them,  does  not  infringe  the  rule  against  perpetnitiea.    Idm 

t.  Law  ooncerning  Acnvx  Trusts  discussed.    I<L 

4.  Trusts  in  Land,  Created  in  Favor  op  Insolvbht,  either  with  or  witii- 
out  full  consideration,  may,  in  the  absence  of  fraud,  be  enforoed  ineqiiify 
by  the  beneficiary  against  the  trustee.    Bahar  v.  Bvcua,  456L 

&  Aomrx  Trust  is  Crbatsd  and  Estate  Vested  in  Trubtbbs  by  devias 
of  real  and  personal  estate  in  trust  "to  collect  and  receive  Uie  rant^ 
issues,  interest,  and  income  therefrom,"  and  after  deducting 
"  to  pay  over  the  same  into  the  cestoi  que  trust  for  his  own  use  and 
fit,  or  to  such  person  as  by  his  order  in  writing  he  may  anthaariae  ta 
receive  the  same,**  and  upon  his  decease  to  assign,  transfer,  and  convey 
the  said  estate  so  held  as  he  by  his  last  will  shall  appoint,  axid  in  defanll 
of  appointment,  to  such  person  or  persons,  for  such  estates  and  in  sadi 
shares,  as  would  be  entitled  to  the  same  had  he  died  seised  thereof  intaa- 
tate;  but  the  income  for  life  under  such  a  devise  becomes  the  abaolnta 
property  of  the  cestui  que  trust,  and  therefore  attachable  by  his  creditors; 
and  could  only  be  secured  to  the  cestui  que  trust  by  provisioQa  in  the  wiQ 
against  alienation  and  liability  for  debts.  Qirord  Hfe  Ins,  Ox  v.  OKoai- 
fters.  613. 

USAGE. 

See  Insurance,  16w 

USURY. 

FRomssoRT  Note  n  Controlled,  as  to  Defense  of  Usu&t,  vt  Laws  of 
State  where  it  is  made^  dated,  and  payable^  and  not  by  the  laws  of  the 
state  where  it  ia  negotiated.    JeweU  v.  Wright,  372. 

VENDOR  AND  VENDEK 

^.  Purchaser  of  Fbs-simplb  is  only  Entitled  to  GoyEHAxr  aoainr 
Acts  of  Grantor  and  his  heirs,  that  is,  a  covenant  of  special  wananfy. 
Lh^  V.  Farrell,  663. 

2.  Parol  Evidence  Tending  to  Prove  Undertakino  bt  Vsndxb  to 
Take  Land  at  his  Own  Risk  should  not  be  submitted  to  the  jury  in 
an  action  on  a  bond  for  the  purchase-money,  the  title  having  proved  de- 
fective, where  the  agreement  for  the  purchase  expressly  negatived  such 
an  undertaking,  and  the  deed  subsequently  taken  contained  all  the  cove- 
nant that  the  purchaser  of  a  perfect  title  could  cUum.    Id, 

t.  Where  Vendor  Agrees  to  Convet  Land  in  Fxe-bdeplb  Clear  of 
All  EImcumbranobs,  parol  evidence  that  at  the  time  of  the  execution  ol 
the  agreement  it  was  understood  that  the  vendee  shoold,  at  his  own  risk, 
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take  whatever  title  the  vendor  had,  is  iTiadmiBinble  to  oontradiot  the 
written  ixistniment,  and  incompetent  to  destroy  its  covenants.  And 
even  if  such  evidence  were  admissible  to  reform  the  written  agreement^ 
it  could  have  no  bearing  upon  the  deed  of  the  land  subseqaently  exe- 
cuted. Id, 
4.  Vbkdob  HAViKa  Kmowledos  or  Detsct  in  his  Title  oanhot  Bnn> 
HI8  VxyDES,  ignorant  of  the  facts,  by  an  agreement  to  assume  all  the 
risk  of  the  title;  the  concealment  of  the  facts  in.  such  a  case  is  a  con* 
structive  fraud.    Id, 

Bw  Pkfbct  in  Titls  or  Orantob  or  Land  Holdibo  Pkrteot  Legal  Titli^ 
subject,  however,  to  a  trust  as  to  two  undivided  third  parts  thereof  to 
other  persons,  is  not  covered  by  the  statutory  covenant  contained  in  the 
words  ''grant,  bargain,  and  sell "  of  a  deed,  or  by  the  express  covenant 
of  special  warranty  therein.     Id, 

C  Vendor's  Representations  or  Value  Amoctnt  to  Wabrantt,  when.  — 
A  representation  made  by  the  vendor  at  the  time  of  sale,  respecting  the 
quality  of  the  thing  sold,  amounts  to  a  warranty  if  such  representation 
is  relied  upon  by  the  vendee.     HaJin  v.  DooUttlt,  757. 

7.  Vendor  or  Note  and  Mortoagb  is  Liable  to  Purchaser,  when. — 

Where  the  thing  sold  is  a  note  and  mortgage,  the  maker  of  which  ii 
known  by  both  parties  to  be  insolvent,  and  the  vendor  represents  the 
mortgage  to  be  good,  as  an  inducement  for  the  vendee  to  buy,  and  the 
latter,  relying  upon  such  representation,  does  buy,  the  vendor  is  liable 
to  the  purchaser  for  the  consideration  paid,  if  it  turns  out  that  mortgagor 
has  in  fact  no  title  to  the  mortgaged  premises.     Id, 

8.  Vendee  cannot  Rescind  Contract  Induced  by  Fraud,  aster  Disposino 

or  Property,  by  offering  to  restore  what  he  received  for  it,  although  he 
disposed  of  the  property  before  the  discovery  of  the  fraud.  His  remedy 
is  an  action  for  damages,  or  a  reduction  from  the  contract  price  to  the 
same  extent,  if  that  is  yet  unpaid.    McCr%iU$  v.  Carlton,  700. 

t.  Vendee  of  Land  Who  Purchases  with  Knowledge  or  Existing 
Right  or  Way  over  it  is  bound  to  perform  his  engagement  to  pay  the 
purchase-money,  when  the  state  of  facts  continues  to  be  the  same  as  it 
was  at  the  date  of  the  purchase.     Wilson  v.  CocJiran,  574. 

10.  Equitable  Lien  roR  Purchase-money  or  Land  is  not  Created  by 
Mere  Recital  on  the  face  of  the  deed  that  the  purchase-money  re- 
mains unpaid  and  is  to  be  paid  annually.  And  where  no  intention  to 
duQrge  the  purchase-money  as  a  lien  on  the  land  is  expressed  in  the  deed, 
the  law  will  not  imply  such  an  intention,  and  no  lien  is  created  as  against 
a  purchaser  thereof  at  sheriff's  sale  as  the  property  of  the  grantee. 
BiesterY.  Orten,  569. 

See  Bona  Fide  Pubcooasbbs;  Contracts,  5;  OoviHAirTB;  DiBDa. 

WAREHOUSEMEN. 
See  Railroads,  1. 

WARRANTY. 
8m  Ctanuoub  8;  Saues;  Vendor  and  Vbndxb;  WtmasMB,  C 

WATERCOURSES. 

L  OwxiB  or  Lahd  TBBoaoH  Which  Stream  Flows  mat  Xkorbaeb  Volume 
or  Waisb  by  dxaining  into  it,  without  any  liability  for  damagea  to  a 
lower  owner.    MiUer  v.  Lambaeh,  521. 
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S.  OwKBB  OF  Laitd  OAXiioi;  BET  AxHWWUL  GHAiomL^  Deazv  Waixe  llHld^ 
ing  upon  hiB  own  bnd  onto  thftt  of  aaoUMr.    /dL 

t.  Owner  of  Laud  mat  Baaor  OiMfrRUcrioir  Tmatxox  to  Pbxvxrt  Ihiluz 
or  Foul  Watkb  from  adjoudng  pramiaes  wrongfiilly  pomiitted  by  tho 
owner  of  the  latter,  even  if  it  results  in  turning  back  the  sorfooe  water 
which  flows  naturally  from  such  premiaes.    Beard  ▼•  Mmrpk^^  693L 

4  lUnr-WATBB—TmBx  IS  No  SnoH  Thino  ab  Riobt  to  Any  PABnooLAB 
Flow  of  Subxaob  Watke  Jubx  Nato&s.  — The  owner  of  land  may, 
at  hia  pleasure,  withhold  the  water  flowing  on  hia  property  from 
in  ita  natural  oooise  onto  that  of  hia  neighbor,  and  in  the  same 
may  prerent  the  water  MUng  on  the  land  of  the  latter  from  oomiog  on 
hia  own.    BcwUbf  ▼•  Speer^  21fl. 

i.  DivjEBTiNO  Bain*watkb  UPON  Lanss  OF  Flaxntivf.  — Where  the  rain- 
water  which  fell  upon  thelanda  of  defendanti  and  intoand  nponaoertahi 
pond  above  hia  place,  fed  exdnnTely  by  lain-water,  waa  aoooatomad  to 
flow  throngh  a  kind  of  channel  over  dafendant'a  land,  and  away  from 
plaintifF'a,  and  defendant  ereota  a  stable  over  this  channel,  by  wfaich  a 
part  of  this  flow  •!  snrCaoe  water  was  diverted  upon  the  landa  of  plain* 
tifl(  the  injoiy  ia  not  actionable;  it  ia  damamm  ofisgna  kifuria,    Idm 

See  BxpABiAN  Bioan. 

WAYa 
8aa  EAmmrfB}  HmBWAYs;  Vknixxe  anb  Ysbimbi^  fi 

WILL& 

L  CtannDUii  BiQirisr  of  Pibsonal  Pbofxbtt  to  Ora  Pxbson  ioe  Lii% 
WVH  Bekazniueb  ovjeb,  Rbquzbis  ao  much  of  the  proper^  as  ia  of  a 
periahable  natore  to  be  ccnverted  into  permanent  aeearities  for  the  ben- 
efit of  the  remainderman,  giving  the  tenant  for  life  the  income  aziaing 
therefrom;  nnless  some  ezpresaion  of  intention  that  the  property  is  to 
be  enjoyed  in  specie  can  be  gathered  from  tha  wilL  HeaJleff  ▼•  Topfomt 
169. 

%  Bfbuifio  BiQviaT  of  Pibsonal  FBoraBrr  to  Qnb  Pxbson  fob  Lcr^ 
WITH  Rkwatndbb  ovbb,  IB  Absolitti  Givt  to  the  teiDant  for  life  where 
the  property  is  of  snch  a  natore  that  it  perishes  in  the  using;  bnt  if  the 
tenant  ahonld  die  before  it  ia  oonmnned,  whatever  remaina  will  go  to  the 
vsmainderman,  axid  not  to  tibe  ropreaontativis  of  tha  tenant.    Id* 

%  Bnamo  Biqubbt  of  Pkbsonal  Pbofsbtt  to  Qnb  Pxbson  fob  Idwa, 
wm  Rbmaindxb  otkb,  BNTcn.a  Txnant  to  m  Poouxbuon  and  Usb 
doling  his  lifetime^  and  the  remainderman  to  the  property  thereafter, 
where  the  property  ia  of  snch  a  nature  that  it  is  not  ocnsnnied,  bnt  only 
datencratea  or  wean  out  by  uae;  and  the  tenant  ia  not  required  to  give 
security  to  the  remainderman,  but  only  to  file  an  inventory  for  hia  bene- 
fit; although  the  remainderman  may  have  aeonrity  when  it  ia  ahownthat 
there  ia  real  danger  that  the  proper^  will  be  wantonly  wasted  or  frandn- 
lently  accreted  or  ranoved.    Id, 

4  Rbbiduabt  Bbqubst,  if  Givbn  *'SuvmaT  to"  Patmxbt  of  Annuitt 
to  Anoibsb  fob  Lm,  is  Obabobd  with  the  annnity;  and  before  the 
property  ia  delivered  to  the  legatee,  the  executors  ahoold  sot  impart  an 
amount  aufficient  to  meet  the  annuity  from  the  income.    Id, 

§,  BaqiUBBr  of  Rial  Bbtatx  fob  Lnri^  wrra  Bjemainiibb  ovbb,  m  alwais 
to  XB  Tbbatbd  ab  Sfbgdio  Dxtisx»  of  which  the  tenant  for  lili  ia  te 
have  the  poaaesaion,  use,  and  income  during  life.    Id, 
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•»  hwqmn  am  Temmooull  FmanaoY  will  wn  ai  Hbu>  SgJKanu  aMrdy 
beoanse  it  is  oniabinfld  with  a  deriae  of  land.    AIL 

9*  SmrpiiM^  Ihcutsid  n  Gsinuua.  RisimrABT  Baqiamn  to  Okb  ■€» 
Lin»  WITH  BxMAnnin  ovxb»  uuntld  u  Covtibtkd  Into  maotj,  and 
together  with  the  profits  of  the  ahipping  ariang  during  the  aettlenient 
of  the  aetata^  altar  paying  the  tenant  for  life  a  priopv  amount  of  interest 
on  the  mm,  ahoold  be  inTeotod  b j  the  eaeonten  ift  ponnanant  aeonritiei^ 
lor  the  benefit  of  the  remaindennan,  giving  the  tenant  for  life  the  inoome 
ariaing  therefrom.    Id, 

H  OnnoLAL  BiQusar  of  PnaoiiAL  Pbofsbtt  to  Om  PnaoH  vnt  hm^ 

WITH  BmAIHSXB  OTXB,  EVTlTLn  TDfAVT  lOB  Lmi  TO  SVOH  III 00MB  OB 

the  dear  prmoipaly  daring  the  pioeeia  of  adminiatration,  from  the  death 
of  the  teetatoc^  iriiere  no  time  for  the  oommenoement  of  tiie  enjoyment  of 
tiie  inoemo  ia  pteaorihed,  aa  will  make  H  worth  the  aame  to  him  annimlly 
that  it  will  be  werth  to  the  remaindarman.  In  tfaia  oaae^  five  per  oeni 
aUofwed.    Id. 

%  BBvm  ov  Lavd  QnainB  ab  (karmAwm,  Upon  the  deatii  of  the  da* 
Tiaer  the  land  paaaea  directly  to  the  deriaee^  and  theoxBeater  takea  no 
eatateorintereetiiLit.    PoMm  ▼.  Patt(m»  448. 

Ml  Lavu  DsvniD  SnaavoAMJur  to  Win  Am  OBJumaa  do  not  ooma 
within  the  oparation  of  a  reeidnarydanae  in  a  wiU  providing  that  oertain 
traota  of  land  shall  paas  to  the  ezecator  in  tmat  to  be  aold,  and  the  pro- 
oeeda  drraded  between  the  wife  and  ohildren,  and  direethig  the  esecator 
"to  keep  my  estate  together,  and  not  to  hand  over  any  of  tbe  devises  or 
Isgaoiee**  nntil  the  happening  of  a  eertain  event.  As  to  the  land  speeifi- 
eallydenaedp  thowofda  "not  to  hend  ofw*hvro  no  gppKoation  what- 
•f«r.    Id 

II*  OaxfMM  ifw  lyDMRDvonov  ov  BvTOras  oi  OoMnHiM  Whjl  •— In  a  suit 
to  eoHteal  the  validity  of  a  wHl,  the  oeatsstaai  oflmd  in  evidence  the 
alleged  wiUy  with  the  erdsr  of  tho  eonrt  adndtfefa^  it  to  probate,  and 
rested  their  oaae.  The  contestant  then  ocoeladed  his  tsatiinony  inqpeach- 
ing  the  validity  of  the  will,  altar  which  the  oonteetants  were  permitted 
to  introduce  general  evidence  against  the  objectum  of  the  contestant^ 
snstaining  the  wilL  JTSeU,  that  tho  evidence  was  properly  admitted. 
Aaiyan  V.  Price,  468. 

11.  QpDnoH  OF  WinnHNi  ab  to  Sahitt  of  Tbtatob  most  relate  to  the  time 
of  Ilia  eaoonination,  and  his  opinion  at  a  period  anterior  cannot  be  called 
lor  upon  the  direct  examination.    Id 

tk  Wixmn  QAJoscrr  m  Askxd  ms  Ofihioh  ab  to  OAPAonr  of  Tbraiob 
to  make  a  win.  Snchinquiryinvolveaamatterof  law,  and  also  assumes 
liiafc  the  witneos  knowi  the  degree  of  capacity  required  to  perform  the 
aol  Ib  iasne.    Id 

SeeKuuuTUJM  ahb  AmnnBffEATOUL 

WITNBSSIS. 

L  ^y^'iBiw  n  ImxnfPKnra  to  Twarrwr  ab  to  Gbabaore  of  Ahotujle  Wn- 
mm  lor  truth  and  venunfy  when  hie  belief  is  baaed  upon  his  indrridoal 
opinkma  and  feeUngp^  and  not  upon  hia  knowledge  of  the  reputatian  of  the 
witneas  for  Teracity  in  the  community  in  which  he  lives.  A^pru  v.  Dth 
^Tfly,  857. 

%  XmmoiiT  of  Wmfias  oanitot  bi  ComnuraoriD  bt  Pboof  of  Ivoomaa- 
TSMT  DaoLA&AnoxB  and  statements,  without  first  laying  a  predioate  for 
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to  doiiig  by  inquiring  of  him  m  to  the  alleged  ■Wemenfti^  and  tiuu  afford- 
ing  him  an  opportunity  of  meeting  or  explaining  them.    Id, 

Z,  LlQUXBT,    ON  iMPBACmaUIT  OF  WRNSfl,  BBOULD  Bl  OOBWIBED    TO   HB 

GiNXRAL  CBABAonn  VOK  Tbuib,  and  ahoold  not  extend  to  hie  genenl 
moral  character.    I<L 

4  WiTNSBS  Mvn  BB  Jntebxooatkd  a8 fo  Seatbkkhtb  Madbbt  Him  ovt 
OF  OouBT  before  snob  statementa  can  be  giren  in  eridenoe  to  w«f^ 
the  witneeii  and  thia  rule  ia  not  affiMted  by  the  fact  that  the  opportonity 
for  aoch  examinatioa  baa  been  oat  off  by  the  death  of  the  witneaa.  Am- 
yo*i  T.  Priee,45^ 

L  Wmms  mat  Usb  Mbkoeanbitm  not  Madb  bt  Hbbsxlf  to  refreah  her 
memory,  if^  after  aeeing  the  memorandnm,  she  ia  able  to  recall  the  faoti 
and  testify  to  them  as  matters  of  reooQeotian.    HUl  r.  State,  796. 

C  COTXNAMTOB  IN  WaBBANTT  WHICSI  DOBB  HOT  RUK  WITH  LaN1>  18  GoXTfr 

TBHT  WiTNBBS  withoat  release  in  favor  of  grantee  of  the  corenaator^a 
grantee  against  an  advene  claimant;  and  if  the  covenant  doea  ran  witii 
the  land,  or  if  the  plaintiff  baa  an  eqaitable  right  to  enforce  it^  a  proper 
lelease  will  render  the  covenantor  a  competent  witness  in  behalf  of  the 
plaintiff.  Aprta  v.  /Hfprey,  657. 
7  Whbbb  WmiBss  has  Swobn  Duibbbbtlt  utov  Saxb  Ponrr  on  Fob- 
KEB  OoQASioir,  his  testimony  shoald  remain  in  the  case,  to  be  oomaidered 
by  the  jnryin  connection  with  the  other  evidenoe,  onder  each  pradentLal 
inatraotiona  as  may  be  given  by  the  coart,  and  sabject  to  the  determina- 
tion  of  the  coart  having  jorisdiction  to  grant  new  trials  in  cases  of  ver> 
diets  against  evidence.  The  Jadge  is  not  to  pronoonce  the  witness 
incompetent^  and  order  hia  teetimony  stricken  oat  and  wholly  exdnded 
from  consideration  as  thoagh  he  had  been  convicted  of  a  crime  rendering 
bim  incompetent  to  testify  as  a  witnesa.    Dumn  v.  People,  319. 

6.  SXLF-OONTBADIOnON  BY  WITNB8S  OF  EVIDBBOB  DT  FOBMBB  TbIAL  GoBB 

TO  DisoBEDiT  Hdc,  bat  the  jory  may  consider  hia  evidence  for  what 
they  think  it  ia  worth.    Id, 

Sea  AmoNBT  and  Gubnt,  4»  6;  Cbiminal  Law,  6-8;  Dbpobitiqbb;  En* 

dxncb;  MoBTQAOBa^  8;  Wnxfli  12;  IS. 

WBITS. 

L  BOIEB  FaOIAS  WILL  LiB  TO  BSOOVBB  FOB  NbWLT  DqOOVBBKD  BbBACH  Off 

AoBirr'a  Bonb^  Which  had  Passbd  into  Judgment,  where  the  bond 
was  given  by  the  agent  to  seoore  his  aocoonting  and  payment  of  sams 
collected  by  him  to  an  insarance  company  in  whose  employ  he  was. 
The  company  had  no  means  of  discovering  that  the  agent  had  received 
the  money  at  the  time  of  the  rendition  of  the  former  judgment;  and  the 
fnmdalent  concealment^  npon  its  discovery,  constitated  a  new  breach, 
and  each  concealment  is  a  soffident  reason  for  not  indading  the  som  in 
the  original  pleading  and  judgment.    Jokn&on  v.  IHrmnekU  Ina.  C(k,  49. 

t.  Wbtt  is  Fbopeblt  Said  to  Run  in  Nahb  of  Pbbson  ob  Qovbbnment 
from  whom  the  command  on  the  face  of  the  writ  appears  to  emanate.  Id, 

t,  QanBOTioN  to  Wbit,  that  It  o  not  Tbstbd  nr  Kamb  of  Psoflb,  will 
NOT  BB  Allowed  as  an  objection  that  the  style  of  the  writ  waa  not  in  the 
name  of  the  people,  or  that  it  did  not  run  in  their  name.  Thecoorts  wiU 
not  permit  the  amendment  of  an  objection  which  ia  purely  technical,  and 
which,  aa  amended,  woold  tend  to  overthrow  substantial  Justice.    Id, 
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